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(M.a)     *LEAGUE   and   TRUCE. 


•  The  dif 
fennce  b 
tween  a 


[i.  t  TT  is  a  bncch  of  a  truce  for  one  realm  to  hanljh  the  commo^  ^^tena^' 
Jl  dSi/w  of  the  other  realm,  there  being  a  truce  between  league  and 

them.]  a  cruce  is, 

tbat  a  truce 
is  a  cefladoo  from  war  for  a  certain  time,  bat  a  league  is  an  abr>Iute  ftriking  of  peace.     4  Inil.  1 5<'« 
'  A  truce  it  an  agieement,  whereby,  though  the  war  continues,  )ct  a.l  hoftiliries  du  fur  a  while 

cea/e ;  for  between  war  and  peace  there  is  no  medium.     It  is  but  a  bare  fufpcnfion  of  the  acts  of  war. 
1  MoUoy,  138.  cap.  9.  f.  1. 

f  A  leagut  may  be  broken  by  levying  of  war,  or  by  ambaflador  or  herald.  4.  Inft.  1 52*  cap.  26. '■■  ■ 
And  fayt,  that  Brian  held  opinion  in  19  £•  4.  6.  b.  That  if  allttejulje^s  of  England  would  make 
var  vfitb  a  kimg  in  league  'with  tke  king  of  Ertglandf  tviibcut  tis  aJJ'zr.tj  that  fuch  a  war  is  no  breach 
of  the  league*  And  in  the  Dukb  or  Norfolk^s  cask.  Hill.  14  £liz.  the  quelV.on  was,  whether 
the  LotD  HsKitE,  and  other  fubjeds  of  the  king  of  Scots,  that  without  nis  afTcnt  had  waited 
and  burnt  divers  townt  in  England,  and  proclaimed  enemies,  were  enemies  in  law,  within  the 
ftatute  cf  25  £•  3.  the  league  being  between  the  lung  and  the  Scots  j'  and  lefoived  that  they  were  ene- 
mies.   4  Inft.  1 52*  cap.  26. 

Pafcfa.  36  EJiz.  Hknky  ox  Wal«  and  other  Frenchmen  imporud  dl'vers  manufaSfureSf  as  cloth  of 
tiflbe,  cawles,  points,  &e«  JVbereupcn  Tomlikson  and  other  good  n:ercbants  of  London,  etlibitcd  di- 
«rn  informatics  upcn  theftatate  19  //.  7.  which  prohibits  the  fame -y  cf  whomri&*  Frenchmen  cwrphintd 
et  the  eouncil  table.  And  it  was  refolved  by  the  Lord  Treafurer  Burleigh  and  the  whole  council,  that 
U  was  no  breach  of  the  league  between  this  kingdom  and  France  ;  for  that  in  the  articles  of  the  league 
the  Itvis  ofatbtr  kingdom  are  excepted \  and  therefore  if  Tomlinfon  the  fubje^  being  a  French  nier« 
chiat,  ibmiid  trade  into  France,  he  muA  obftrve  the  laws  and  cuilomi  of  France.    4  Inft.  153,  154. 

[2.  27  H.6.  cap,  I.  1%  H.6*  cap,  1.  4  £.  4.  cap.  j.  betweea 
the  duke  of  Burgundy,  and  the  king  of  England.  ] 

[3.  I  Eliz.  cap.  13.  recites,  that  where  by  divers  ftatutes  be- 
fore it  had  been  enad^ed,  that  no  fubjefts  of  the  king  of  England 
fiiduld  export  or  itnport  arty  merchandizes  but^  in  Jhips  of  the  king's 
fubjeQsj  isfc.  Since  the  making  of  which  ftatute  other  foreign 
princes  finding  themfelves  aggrieved  with  the  faid  feveral  aSs, 
as  thinking  that  the  fame  were  made  to  the  hurt  and  prejudice 
of  their  country  and  navy,  have  made  like  penal  laws  againd 
fuch  as  (hould  (hip  out  of  their  countries  in  any  other  veiTels  than 
of  their  feveral  countries  and  dominions ;  by  reafon  whereof, 
there  hath  not  only  grown  great  difpleafure  betwixt  the  foreign 
princes  and  the  kings  of  this  realm,  but  alfo  the  merchants  have 
been  fore  grieved  \  for  remedy  thereof  be  it  enaded,  that  the  adl 
of  5  R.  2.  cap.  3.  and  4  H.  7.  cap.         fliall  be  void,  &c.] 

[4.  Rot.  Pari.  8  H*  5.  N.  5.  Where  before  accord  was  made 
between  the  kings  of  England  and  Flanders,  that  no  wools  but  of 
England  Jbould  be  fold  in  Flanders^  and  that  fio  cloths  of  England 
Jbotdd  be  fold  in  Flanders,  upon  pain  of  forfeiture  of  them,  which 
ordinance  of  cloths  holds  yet  in  Flanders,  and  yet  there  are 
brought  the  wools  of  Scotland,  Arragon  and  Catalonia,  and 
Spain,  the  commons  pray  remedy.  Anfwer,  It  fhall  be  fearched 
in  the  treafury  of  the  king,  and  in  other  places,  if  any  fuch  al- 
liance can  be  found.] 
Vot.  3CVII.  B  is.  Rot. 


[5.  Rot.  Pari.  9  H.  5.  N.  5-  Pray  the  commonsi  that  "where 
very  great  plenty  of  wools  of  Scotland,  Cataloniai  and  Spain  U 
brought  into 'Flanders,  and  there  worked  more  cuftomably  than 
ufual,  by  which  the  price  of  Englifh  wools  is  lowered  ;  pleafe  the 
king  to  make  fuch  treaty  and  requeft  to  the  Duke  of  Burgundy, 
that  t)ie  faid  wools,  &c«  be  not  there  worked,  or  otherwife  that 
the  cloths  made  in  England  may  be  fold  in  Flanders  as  they  are 
in  Brabant,  Holland,  and  other  countries  adjacent.  Anfwer, 
That  he  will  fpeak  that  the  cloths  of  England  may  be  fold 
[  2  ]     there.] 

Bythisfta-       [6.  2  H.  5.  Cap.  6.  The  bread  of  tru,ce  and  leagues  madetrea^ 

te^^poU-  -f^"'     ^9  H-  6.  cap.  2.  enlarged.] 

ing,  breaking  of  truces,  and  fafe-condudls^  by  any  of  the  king*t  liege  people  and  fobjefts  within  lEnj- 
landy  Ireland,  and  Wales,  or  upon  the  main  fea,  was  adjudged  and  determined  to  be  high  treafnn. 
But  this  branch  concerning  high  treafon  is  repealed  by  ftacute'  20  H.  6.  ii.  But  by  the  (aid  a^  of 
%  H.  5.  for  the  better  okiVrvation  of  truces  and  fafe-condu&s,  a  cftnjervatmr  tnduciarumy  &  falvotum 
Rgis  cmdu^tunif  was  raifed  and  appointed  in  every  port  of  the  fea  by  letters  patents.  Hit  office  was 
to  inquire  of  all  offences  done  againft  the  king*s  truces  and  fafe  conducts  upon  the  main  fea  cut  of 
the  counties  and  out  of  the  liberties  of  the  cinque  ports,  as  admirals  of  cuftom  were  wont*  4  Inl^.  1 52* 
cap.  26. 

[7.  By  force  of  the  ftatute  27  E.  3.  Siatute-JlapUj  cap,  13. 
the  chancellor  alone  nvithout  any  jufticcj  has  fcnver  to  relieve 
merchants  who  are  robbed  upon  the  fea*  2  R.  3.  2*  Per  all  the 
juftices.] 

[8.  Speedy  remedy  given  to  Jlr angers  upon  the  violation  if  truce 
and  fafe^onditEl.  31  -fif.  6.  cap.  4.  14  £.  4.  cap. /\.  Where 
-it  18  £iid  that  oflFences  againft  the  amities  and  leagues,  &c.  are 
to  the  great  (lander  of  the  king,  and  the  univerfal  damage  of  all 
the  realm,  &c.] 
s.P.Arg.  %  9.  All  leagues  or  fafe-conduAs  ought  to  be  of  record,  viz.  in- 
Sh^w.  369.  rolled  in  Chancery^  to  the  end  the  fubjefit  may  know  who  arc  in 
amity  with  the  king,  and  who  not.     4  Inft.  152* 

10.  In  all  treaties,  the  power  of  the  one  party  and  the  other  ought 
to  be  equal.     4  Inft.  152. 

11.  There  ^x^  four  kinds  of  leagues  <t  viz.  ift,  Fcedus^o^ii*  And 
a  Chriftian  prince  may  have  this  with  an  infidel.  2dly,  Foedus 
congratulationis  fve  confolationisj  which  may  likewife  be  with  an 
infidel.  3dly,  Fcedus  commutaticnis  merciumjtve  commerciii  and 
this  may  likewife  be  with  an  infidel.  4thly,  Fcedus  mutui  auxiUig 
but  this  cannot  be  with  an  infidel  or  idolater.  And  as  concern- 
ing thefe  four  leagues,  the  laws  of  England  are  grounded  upon 
the  laws  of  God.     4  Inft.  155. 

12.  A  league  made  between  two  kings  without  naming  offuccejfors^ 
docs  not  extend  to  fucceflbrs,  though  by  our  law  rex  non  inter- 
morltur.     4  Inft.  156.  (d)  cites  9  £•  4.  2.  a. 

S.  C.  Keb.  1 3,  One,  who  came  with  merchandizes  from  the  Brazils'^  did  not  pay- 

fe  V  That*'  cujlom  there^  but  promifed  to  touch  at  Lift)on  and  to  pay  it  there, 

upon  tbe  whicii  he  did  not  do,  but  came  here  into  England^  and  offered  to  fell 

ambaiTador*!  fhg  merchandize  ;  whereupon  the  Portugal  ambajfador  here  complained 

S^ciunci^  ^o  ^^<^  ^"^i^  counfel,  who  for  this  and  his  refufing  ftill  to  pay  the 

hx  fubmit.  cuftom,  Committed  him.     Upon  a  motion  to  bail  him,  the  king's 

ted  to  pay  all  counfel  oppofcd  it,  becaufc  it  would  fcem  ;is  a  countenancing 

d-i;u,  and  ^.'^  j^j^^^ 


l^eisroff&tibe  of  t^t  Un$i  ^ 

litminlus  obftinacy  againft  the  king  of  Portugal,  which  tnight  itowrefufed* 
9ccafion  a  breach  between  the  two  crowns.     But  the  Court  thought  Jaffa?*  ^I 
he  (hould  be  bailed,  and  that  if  they  could  prove  any  fuch'matter  ing  gone 
againft  him,  they  might  indiff  himfo^  it  t  but  upon  praying  to  in-  without  li- 
fped  the  return  before  it  be  filed^  he  was  remanded*     Sid.  143;  ihe'admu 
pL  23.  Pafch.  15  Car;  a.     The  King  v.  Indicalmois*  raiiy,  the 

king's  coun- 
fA  concaved  it  a  matttr  of  fbte,  and  the  king  would  fend  him  into  Portugal ;  and  that  the  Court 
voold  not  kt  him  go  [bail  him]  without  lufficient  fecurity  to  anfwer  information  in  the  king*a  court 
for  cheaCinf  the  king,  io  regard  the  king  of  Portugal  intends  to  refrift  and  dt/Mitlk  it  out  of  the  f  mint's 
ftrtmim    Adjornatar.     The  King  t.  Judaicum  Mayea. 

14.  Though  there  be  no  aBual  war,  yet  if  thtrc  be  no  league,  they 
may  take  up  atnls  and  fight  one  another,  fot  they  are  in  ftatu 
belU.  Afg.  2  Show.  ^6^»  in  cafe  of  Eaft-India  Company  v« 
Sands. 

15.  If  a  league  be  broken,  let  the  fabjeffs  right  be  what  it  will, 
it  is  gone  J  for  on  breach  of  the  league  they  becoiue  a3  enemies. 
Arg.  a  Show.  370. 

16.  The  law  vefts  the  felepov)er  of  making  leagues  in  the  king 
alotie.     Arg.  2  Show.  369. 

17.  In  all  leagues  the  in»m^]^/ /i2«;x  2^  fa<r^  rM/771  are  etcepted.     r  ^  -i 
Arg.  a  Show.  3^.  L  i  J 

For  more  of  Heftfftte  and  %Z\XtZ,  fee  i  Molloy,  cap.  7,  8,  9. 


(N.  a)     Letters  of  Mafque  and  ReprizaL 


Foi.175.bift* 


[u  lN  the  Regifter,  foL  129.  there  is  a  writ  to  the  earl  of  Flan-  See  Admi. 
^   ders  to  do  right  to  J*  dnd  upon  default  of  right,  a  writ  for  an  J^.'^'— See 
arrefi  here  of  the  goods  and  body  of  him  who  did  the  wrong,  by  taking 
or /paling  ff  the  ^oJt  of  the  Englyh.     iF.N.  114*  b.] 

[2.  I  E.  I.  Rot.  Fin.  Membi  6.  Rex  ballivis  fuis  novi  at/lri 
Ji^  T.  Salut,  &c.  Becaufe  the  burgefles  of  the  faid  vill  have 
received  great  damage  in  Flanders,  and  becaufe  he  would  do 
juftice  he  commands  them  quod  bona  isf  mercimonia  Flanders  de  ce* 
tens  in  Portu  VilU  ntefira  prediB^  inyenta  arrejlari  faciatis  ita  quod, 
the  burgefles  fhall  have  the  third  part  of  the  faid  goods  for  their 
damage,  and  the  other  two  parts  diey  (hall  keep  donee  aliud  a  ftobts 
receperitis  in  mnndat.'] 

£j.  2^E.  I.  Rot.  Patt  M.  13*    Bernardus  Civis  Baton,  deprx^  Tfanyp^r- 
A/.  de  bonis  ad  valent.   7000I.  in  Portugal  habuit   licenc.  per  {^"1^^*'^  *** 
Jo.  de  Britania  lieutenant  de  Aquitaine  quod  ipfe  gents  de  regno  wounded, 
Portugal,  &  eorum  bona  ubicunque  infra  diftrift.  ncjftrum  conti-  byways 
geritfecundum  legem  mercatoriam  n>arcare  retinere  &  appropriare  ^^^^^  "* 
poffit  quofque  eidem  reftitutio  facta  fuerit  \   which   letters  of  manner,  m 
marque  the  king  confirmed.]  thcterrito- 

J.   ,  ries  or  pLic«>'t 

of  any  king  tn  potentate,  to  whom  letters  of  rc«|ueft  arc  tranlmitted,  and  no  rariifa^lnn  (hall  be  mauc 
to  the  perloa  iigured»  ther«  is  no  computfion  to  refort  to  the  ordinary  profecution,  but  letters  of  reprifai 
AaU  be  liTued.  Bat  wh^re  miafortonea  happen  to  perfons  of  their  goods,  reliding  in  a  foreign  country 
ia  cioe  of  war,  le^rilais  arc  Aot  to  be  |raoted  ;  in  tJu^  caiTthey  muft  be  contcaccd  to  fit  down  under 

B   *  tha 


or 


3  ]Ptero0atioe  of  tj^e  IKing. 

the  lofs,  for  they  are  at  their  liberty  to  rdioqui  A  the  place  on  the  approach  of  the  enemy)  when  they- 
turcfce  the  country  is  fubjedt  co  fpoil  and  devaftation  ;  and  If  they  continue^  they  muft  partake  of  the 
common  calamiryt     Gen.  Treat,  of  Trade^  21 3,  214. 

[4.  1 7  E.  I.  Rot.  Fin.  Memb/3.  De  bonis  to*  mercimoniis  dviwn 
bard,  arre/landis  ob  tranfgrejjlonis  regifaBaSy  JfTr.] 

[5.  22  £.  I.  RoU  Fin.  Mcmb..3.  De  bonis  mercatorutn  de  regno 
Isf  potfpaie  regis  Francia  in  Hibern.  invftit.  arrejland.  bf  vendend^ 
for  caufe  of  the  war,  &c.] 
See  ^.10.  [6.  29  E.  I.  Rot.  Fin-  Memb.  12.  Arrejl  of  goods  of  mer- 
chants de  Provence,  y^r  havingjiayed  in  London  ultra  40  dies  contra 
libei-tatesy  {5"r.] 

[7.  33  E'.  3.  Rot.  Fin.  Memb.  8.  De  bonis  mercaioruniy  I3c*  ar^ 
rejiandisy  {5*^.] 

[8.  14  £.  2.  lib.  Pari.  91.  Some  Jbips  of  Calais  arreted  here  for 
robbery  done  to  the  Englijhy  and  delivered  upon  the  letter  of  the 
king  of  France  to  have  it  refpited  ;  and  upon  petition  to  the  king: 
by  the  En^lifh  merchants,  it  is  anfwered.  That  the  letters  fliall 
be  fcen,  and  the  anfwer  of  the  king  to  them ;  and  if  the  time  of 
refpitc  be  palTed,  then  let  the  Chancellor  do  to  the  merchants  that 
•which  reafon  and  law  will..] 

[9.  Rot.  Pat.  27  E.  1.  Memb.  5.  Licence  to  P.  of  Spain  to 
come  into  England  with  merchandizes,  &c.  Nclentes  quod  od- 
cafionc  cujufdam  arrefte,  quod  vocatur  le  marque^  quod  nupcr 
fieri  conceffimus  pro  hominibus  ducatus  noftri  Aquitaine  occa- 
fionetur.] 
C  4  ]  [10.  27  E.  3.  cap.  17.  ftat.  2.     Provided  always  that  if  our 

liege  people,;  merchants  or  other ^  be  indamaged  by  any  lords  ofjlrange 
lands^  or  their  fubjedls,  and  the  faid  lords,  (duly  required^ )  fail  of 
right  to  our  faid  fubje5lSy  we  fljall  have  the  law  of  marque  and  of 
taking  them  again,  as  hath  been  ufed  in  times  paft,  without  fraud 
or  deceit;  and  if  debate  arife  between  us  and  other  lords,  &c.  the 
people  and  merchants  of  fuch  lords  fball  not  be  prcfently  fubdued, 
«  See  pi.  6.    but  Ihall  have  *  40  days  after  proclamation^  or  more,  if  need  be,  to 

depart  the  landy  as  appears  by  the  ftatute  more  largely.] 

Letters  of  [  1 1.  4  /f.  5.  Cap.  7.     If  the  fubjefts  of  another  king  do  con- 

rtj-rijai        trary  to  the  tenor  of  the  truce  made  to  any  fubjeft  of  England^ 

^//l/J^JfJre  ^ he  keeper  of  the  privy  feal  [fliall]  make  to  the  party  grieved  letters  of 

'/■   -^-     ^  reqnefl  under  the  privy  feal  in  a  due  form  /  and  if  after  fuch  requeft 

•f*  Fol.  i*^^^,  tiufde^  the  party  required  do  not  make  f-within  a  convenient  time  due 

**         refit uiion  and  fatisfoBlon  to  the  party  grievedy  then  the  Chancellor 

tbcu'Hatyui  fi^^^  ^rant  letters  of  marque  to  him  in  a  due  form.     And  if  any 

Ly'tbe kings  be  fo  j^rievecl  by  thofe  of  Scotland',  the  wardens  of  the  caft  and 

QfEr.gUtjy   Y,'elt  marches  fhall  have  power  to  make  letters  o£requeft  to  him 

//.;>  trr'o-    ^^°  ^^°^^  ^^  wTODg,  or  tQ  the'  wardcHS  of  the  marches,  or  con-» 

gau-vti^  nor  fen'ator  of  ihe  truce  of  Scotland,  if  he  can  well  do  it ;  or  othcr- 

vta*  the         v:\\q  to  make  proclamation  in  open  places  upon  the  marches^  that  the 

/.«fu*vcTn     wrongKloer  ihall  make  rcftitution  to  the  party  grieved;'  and  i£ 

ti.eieaftdi-    they  do  not'doit  in  a  convenient  time,  the  party  grieved  fliaii 

Um^but^^  have  letters  of  marque  in  due  form^&c] 

rca^iu(.d  «t  common  law.     Gen.  Treaiif^;  of  Trade,  &c.  21a.     ■      -And  this  flacute  does  in  no  re** 


PcecogattDe  of  tlje  Sifitg.  4 

IpeEt  fcibftin  the  king^s  prerogative  aod  authority  which  he  baj  »t  the  common  law,  in  judging  the  con- 
veaicDcy  and  mne  when  to  be  ezecated.     Molloy>  30*  cap.  2*  f*  9* 

[12.  Rot.  Pari.    2  H.  5.   i  Part.  N.  34.   Letters  of  marque  •  Orig.  is 
againft  the  merchants  of  *  Jeane  confirmed,  and  how  tlie  prize?  prx^n^nTa** 
brought  in  fhall  be  ordered.]  Abr.  of 

Cotton's  Records,  541,  542.  No.  34. 

[13.  Rot,  Pari.  3  H.  5.    l  Part.  N.  27.  An  impofition put  upon  Pnnnc's 

cloths  by  the  city  of  Baion  ;  and  for  this  prays  remedy  by  reprii'al  ^^^'*  ^^'^ 

here  to  the  double  upon  theirs,  [to  be]  taken  here,  if  they  do  not  N0.27.Th1 

reform  it.     But  it  is  not  ena(fted.     Vide  accordingly  3  H.  5.  2.  anfwcrwas. 

Part  of  the  laft  petition.]  '^^^:^\; 

Bayon  ihali  be  driven  to  fliew  the  caufes,  whereupon  redrefs  (hall  be  made. 

[14.  A  merchant  of  England  fliall  not  have  any  writ  of  reprifal 
Jor  debt  due  to  him  by  merchant  Jlranger  upon  contraEl  made  beyond     , 
Jeoy  if  the  merchant  ftranger  comes  into  England,  or  his  gocjjjjs. 
F.  N.  B.  114,  b.  tamen  quere.] 

[15.  10  H.  6.  cap,  3.  It  was  complained  that  the  goods  of  Expired. 
divers  of  the  fubje£ks  of  England  were  taken  by  the  king  of  Den- 
mark and  his  lieges,  being  in  amity  of  the  king,  whereof  they 
have  not  any  remedy  of  the  faid  king  nor  any  other,  inafmucli 
as  none  of  them  come  to  England,  or  have  nothing  there  ;  and 
therefore  it  is  enabled  that  tHe  keeper  of  the  privy  feal  for  the  time 
hcing,JbaII  have  power  to  fnaie  to  the  party  grieved,  ietfers  of  re^ 
queft  under  the  privy  feal,  without  any  other  purfuit  to  be  made 
to  any  for  reflitution  to  be  had  of  the  goods  fo  taken  and  to  be 
taken ;  and  if  reflitution  be  not  made  by  fuch  letters,  the  kingy  by 
the  advice  of  his  council,  ^^//^rw/V/^  to  the  party  grieved  his 
covenable  remedy  according  as  the  cafe  requireth.] 

[16.  20  i/.  6.  cap.  3.   A  kind  of  reprifal  in  ira/es.']  Expired. 

1 7.  In  the  profecution  of  letters  of  marque  and  reprifal,  thei:e  mufl     L  S  J 
he  J  \fiy  The  oath  of  the  party  injured,  or  other  fujficient  proof  loMch--  then  the 
ing  the  pretended  injury,  and  of  the  certain  lofs  and  damage  prince  of 
thereby  fuftained.     idly^  A  proof  of  the  due  profecution  for  the  ob-  thatcotm- 
taining  offatisfaBion  in  a  legal  way,     3^/y,  A  delaying  or  denial  of  ^^^^  the 

juftiee,     ^hlyy  A  complaint  to  his  own  prince  or  ftiitc.     Sth/y^   Re~  fame  are 
qwfition  ofjuflice  by  him  or  them,  made  to  the  fiipreme  head  or  fate  y  ^^^'^^^^^d, 
Hvkere  jufice  in  the  ordinary  courfe  war  denied.     6th!yy  Perftjlency  the  damage 
ftiU  in  the  denial  of  ]ufticc.     All  which  being  done,  letters  of  re-  out  of  his 
prizal  under  fuch  cautions,  reftriftions  and  limitations  as  are  con-  "^-^^^^jj^^^o 
fonant  to  law,  and  as  the  fpecial  cafe  may  require,  may  iflue  not  committed 
only  by  the  jus  gentium  &  civile,  but  by  the  ancient  and  muni-  the  injuries, 
cipal  laws  of  the  kingdom.     Molloy,  28.  cap.  2.  f.  6.  °ro!fcs^d*fi- 

cieot,  it  oQght  to  fall  as  a  common  debt  on  his  country.     2  Gen.  Treat,  of  Com.  220.  cap.  10. 

18.  Rcprifals  granted  by  the  laws  of  England  ar;;  of  two  forts ^  ^.^^"' 
erdinarj  and  extraordinary.  ^   The  ordinary ^  are  either  witJAn  the  xrade'uft. 
realm  or  without y  and  are  always  granted  where  any  Englilh  mer-  &c.  b.  P. 
chants  or  their  goods,  are  fpoiled  or  tak<.n  from  them  in  parts 
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beyond  the  fea  by  merchant  ftrangofs,  and  cannot,  upon  Aiit  pr 
the  king's  demanding  juftice  for  him,  obtain  the  fame>  he  ihaU 
have,  upon  teftimonv  of  fuch  profecution,  a  writ  out  of  the 
Chancery  to  arrcft  the  merchant  ftrangers  of  that  nation,  [or]  their 
goods  here  in  England ;  the  which  is  srantable  to  ^e  fubje£l 
oppreffed,  of  common  right,  by  the  (fhancellor  or  Keeper  of 
England,  who  always  in  fuch  cafe  hath  the  approbation  of  the 
king  or  council,  or  both,  for  his  fo  doings  The  other,  which  is 
for  fatisfa£^ion  out  of  the  realm,  is  always  under  the  great  feaU 
MoIIoy,  28.  cap.  2.  f.  7^ 
%  Qen.  19.  The  extraordinary^  arc  by  letters  of  marque  for  reparatioi\ 

Treat.  o£     ^^  £^^^  q^  any  placc  out  of  the  realm,  grantable  by  the  fecretaries 
ftcslV/'  of  .ftate,  with  the  like  approbation  of  the  king  or  council,  or 
both  ;  but  they  are  only  during  the  king's  pleafure,  and  to  weaken 
the  enemy  during  the  time  of  war,  and  may  at  any  time  be  rcr 
voked.     MoUoy,  31.  cap.  2.  f.  10. 
•  Prynne's        20.  A.  had  letters  of  reprifal  granted  to  him  by  the  king^ir  4 
Cott.  Rec.^  great  fum  of  money y  and  therein  was  a  claufe^  that  no  treaty  of  peace 
J8**th«      '  JkouJd  prejudice  them.     The  king,  by  fcvera}  treaties  of  peace  with 
John  Cow-    the  Dutch,  had  exprcfsly  articled,  that  they  (hquld  not  be  pre-* 
kyofBridg    ju(Jiced  by  thefe  letters  patents.     Lord  Chancellor  refufed  .»  let 
eth  thathc   ^^'^  point  be  argued,  and  faid,  that  nothing  could  be  faid  for  it, 
may  take      and  that  the  cafe  was  very  proper  in  Chancery  for  the  repealing^ 
letters  of      ^^^  letters  patents ;  for  though  the  bar  was  not  fo  well  apprized 
JJwy^emTof  ^f  it,   the   Chanccry  had   admiral  jurifdiflion   by  the   ilatuto 
iti  French-    3 1  H.  6.  N°  66  OX  68.  which  was  never  printed.     And  in  proof 
mcn'ijfoods,  ^^^  ^  treaty  of  peace  may  revoke  and  amortize  letters  of  reprizal^  hi$ 
fafe-condua^  lordflilp  faid,  that  the  fame  may  he  done  by  a  truce ^  or  by  letters  offafe 
of  thekin|,  conduB  i  and  as  to  this  laft  point,  cited  *  11  H.  4.  Rot.  66.  and 
*°i'  "'f^°    ^  judgment  of  the  like  nature  given  in  the  parliament  of  France, 
ceru;'ii  his    and  the  like-  in  the  parliament  of  England  f  2  H.  5.    N**  34, 
Ihipa  and       And  for  authority  that  a  truce  had  like  cfFcft  upon  letter  of  re-^ 
ukenl^"^'    prizal,  he  cited  the  RoU  of  Parliament  10  H.  6.  N^'  34.  where 
the  French    the  Daucs,  after  a  truce  made  with  them,  had  feized  Englifh  ihips 
in  time  of     by  colour  of  Icttcrs  of  rcprizal,  there  being  no  prbvifion  made 
iSwer  was'   againft  them  in  the  truce,  and  the  parliament  there  petitioned 
that  upon '   the  king  for  letters  of  marque  againft  the  Danes.     Vern.  54, 
hisfuitio     Pafch.  1682.  The  King  v.  Carew. 

the  king,  ^ 

he  ihall  have  fuclr letters  rc^uifitoiy  as  are  needful  \  and  if  the  French  refafe  to  do  him  right,  the 

kiag  wi  '.  .'len  ihew  hi*  right. 

\  Prynne'i  Cot.  Rec.  Abr.  541.  N*  34-  Drue  Barentine  and  others  of  London  pny,  that  thet 
letters  of  mart  or  reprisal  granted  by  the  king  againft  the  goods  of  the  merchants  of  Jeaoe  may  be  con. 
)  firmed.  Anfwer,  The  which  the  king  granteth,  and  thereby  provideth  fur  the  Uit  keeping  and  weU 
ordering  of  the  faid  goods. 

21.  Some  EnglHhmen  having  fitted  out  a  privateer  got  a  com- 
miffion  by  Utter  of  marque  from  the  duhecfSavoyy  and  took  a  French 
{hip  in  which  were  feveral  Turks  and  Tripolins.  It  was  fen- 
tenced  in  the  admiralty,  that  the  capture  was  not  good  in  refpc£i 
of  fuch  commillion,  and  alfo  becaufe  the  Tripolins  being  in  peace 
with  England,  their  goods  were  not  to  be  feifed  by  Englifh  fliips. 
pr  men.  a  Vcrn.  59a.  Mich.  1707.  Walton  v.  Hanbury. 
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12.  By  the  admiralty  law,  the  property  of  ajbip  taken  witSout  Carth.  399. 
letters  ff  marque  vejts  in  the  king  upon  the  taking  i  and  this  upon  b.'r.  S^c' 
the  high  fea.     Refolved   per  tot.  Cur.     12  Mod.  135.    Trin. 
9  W.  3.  B.  R.  in  cafe  gf  the  ELiiig  v.  Brown. 


(O.  a)     Contempts.  s«  (p.  a) 

fi.  INQUISITION  apud  Lancefton  6  E.  i.  in  the  Exchequer.  Tenure  by 

I      .^^    .-,  *  /••11.J-  ?•  homage  is 

*  A,,  qui  lequitur  pro  rege  faith,  that  dominus  rex  rationc  taken  away 
regie  dignitatis  &  corone  fue  habet  privilege  quod  nullus  in  regno   *>y  the  fta . 
fuo  de«liquo  qui  fit  de  regno  Anglie  2L\iQ\x\  homagiumftve  fidelitatem  ^^^  °^  '* 
alictd  facer e  debeat  vel  aliquis  hujufmodi  homagsumy  vel  fideU  ah  aliquo  24.  f.  1. 
recipere  debeat  niji  foBa  mentione  de  JideL  domino  regi  dehiia  eidem 
domino  regifidelit.  olfervand.  Epifcopus  Exon.  has  done  contrarium, 
&c.  in  contempcum,   &c.     And  the  bifhop  put  to  anfwer  \  and 
refufed;  and  upon  Uiis  was  condemned,  &c.] 

[2.  Et  ibidem  comes  Cornub.  complains  of  the  bifhop  of  Exon 
for  excommunicating  of  the  men  of  the  villofYAitfor  taking  his  duty 
due  for  the  pajfage  over  the  river  of  Efhe  of  the  paflengcrs,  which  he 
has  had  time  out  of  mind,  &C.3  •  ' 

[3.  Rot.  Pari.  17  E.  3.  N.  26.  Richard  Heiron  late  of  London 
merchant,  being  a  liege-man  of  our  king,  and  born  in  England, 
fued  John  Walden  mayor  of  the  ftaple  of  Calais  and  other  mer- 
chants of  the  ftaple,  and  caufed  them  to  he  arrejled  in  Flanders  in 
the  court  of  the  duke  of  Burgundy  held  in  Bruges ^  for  certain  injuries 
fuppofed  by  him  to  be  done  within  the  jurifdicfion  of  the  king  of  Eng"  f*.^^  ^ 
land  at  Calais  i  and  after  the  *  defendants  appealed  to  the  parliament  *  ^°V  '77- 
of  Paris y  where  they  were  difmiflcd  by  fen tcnce  judicial,  becaufe 
the  fuits  were  grounded  upon  matters  fuppofed  to  })e  done  in 
places  within  the  jurifdi£lion  of  the  king  of  England,  and  the 
parties  plaintiffs  and  defendants  were  fubje£ls  to  the  fame  king 
of  England,  and  after  the  fame  plaintiff fues  them  again  in  a  foreign 
emrt ;  and  therefore  upon  all  this  matter  (hewn,  it  is  ena£led  that 
a  writ  of  proclamation  fball  iffucy  comtrutnding  him  to  furceafe  his  f aid 
aciionsy  and  that  if  he  hereafter  fues  the /aid  defendants  out  of  the  realm 
of  Engiandy  for  any  matter  determinable  under  the  obedience  of  the 
t^^S  rf  Englandy  or  where  he  has  jurifdiBiony  then  he  fball  be  put 
out  of  the  kin^s  proteBion^  and  fhall  forfeit  all  his  lands  and  te-^ 
nementSy  goods  and  chattels  y  and  that  no  pardon  fhall  be  available  to 
iim.2 

4.  The  refufng  to  be  examined  before  a  committee  of  council  is  a 
great  -contempt.  12  Rep.  94.  The  Countefs  of  Shrewfbury's 
cafe.  -.  •         • 

5.  As  to  this  head  of  contempts,  fo  far  as  it  concerns  this  title  ^^  "3% 
of  prerogative,  Mr.  Serjeant  Hawkins  divides  ir  into  four  parts.  (C)  (D)-^ 
I.  Cvatempt$  ♦  againfl  his  palace  or  courts  ofjtflice.    2dly,  Againft  ^^^^ 
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+  Hiwk.  jj,v  ^  prerogative.  3dlv,  Againft  its  J  per/on  or  governnunf. 
r».^2a/^*    4thly,  Contempts  againft  ||  his  title.     Hawk.  PI.  C.  56.  cap.  21- 

divides  this  into  three  parts,  viz.  'i.  Refafiog  to  a/fift  the  king  for  the  public  good.  2diy,  Preferrmg 
the  intereft  of  a  foreign  prince  to  that  of  our  dmn.  3dly,  Dlfobeying  the  king's  lawful  commands  or 
prohibitions. 

{  ibidt  60.  cap.  23.  AH  contempts  againft  the  king^s  perfon  or  government  are  very  highly  criminal, 
and  puniihable  with  fin(  and  imprifonroent,  and  fometimcs  with  the  pillory,  by  the  difcretion  of  the 
judges,  upon  confidcration  of  alt  the  circuTift^nces  of  the  cafe  }  bur  inafmuch  as  it  is  generally  obvious 
to  common  fenfe,  in  what  cafes,  and  to  what  degtee  a  man  is  guilty  of  this  offence,  and  it  would  be  cnd- 
Jefs  to  enumerate  all  the  particulars,  the  Serjeant  fays  he  jhall  content  bimfelf  with  glancing  at  foine  of 
the  moft  general  heads ;  which  the  reader  may  fee  there. 

II  The  iicrjeant  divides  this  into  two  kinds,  viz.  i .  D^ny'tng  bU  title*  2d]y,  Refufing  to  take  the  oaths 
rf^uitfd  by  la'ut  for  the  Jupport  of  bit  gvverKmert.  Hawk.  PI  C.  6i.  cap.  24.  In  which  faid  feveral 
chapters  the  reader  may  lee  the  laid  feveral  matters  moie  fully  'reated  of  and  explained. 


•  someboid  f p^  ^\     *  Premunire  at  the  Common  Law. 

an  opmion  ^  ' 

that  this 

]J!/Vpre''  •  t'-  H  24  E.  3.  B.  R.  Rot.  13.  The  king  mifit  hie  4  literas 
munire  ht-  fuas  divcrfis  clericis  fuis  dimorantibus  apud  Romant  qui 

raufthdotb  quamplurima  fecerunt  ibid,  in  derogationem  corone  regie  ^r<e^ 
JinvMt!mjui  ^P^^^di  quod  vi/is  Uteris  fuis  immediate  fejlinarent  in  Angliamy  &  pre- 
rium  rfgio-  fcntCHt  fc  coram  concilio  regis  refponfur.  ad  ea  que  ex  parte  regis 
rum  coron^  objiccrcntur,  &c.  And  Roger  Holme,  for  not  coming  according 
"kingly  Uw*  ^^  the  command,  committitur  Marifchal,  and  after  to  the  Tower 
of  the  of  London,  &  quod  omnia  bona  quam,  fpiritualia  tarn  temporalia  in 

^^^Bf^ei  ^^^^^^  ^^i^  capiantury  isfc.  Poftea  pardonatun  (It  feems  thi3 
fun^ffit^  was  a  premunire,  for  he  had  not  any  lands.)] 

and  againft 

the  ufurpers  upon  them,  as  by  divers  z€ts  of  parliament  appean.  Bmt  in  truth  it  is  fo  called  firom  4 
word  in  the  writ)  for  the  words  of  the  writ  be,  praemunire  facias  prtefatum  A.  B.  Sec.  qood  tunc  fit 
coram  nobis,  &c.  vthtrt  fremumre  is  ufed  for pr^emotteref  and  fo  do  divers  interpreters  of  the  civil  and 
canon  law  ufe  it;  for  they  are  praemuniti  that  are  praemoniti.  Co.  Litt.  129.  b.  '  S.  P* 
3  Inft.  120. 

A.  hfuiJ^  [2.  29  E.  3.  B.  R.  Rot.  19.  The  bifliop  of  Hereford  indited 
7uai  *cotrt'  ^"  *  premunire  for  excommunicating  ally  qui  in  bofcisy  parcisy  chaceis 
for  mdin^  £5*  ivarennis  fuis  apud  Malvern  Gf  alibi  in  dioceft  fuafuga;verunt  Sc 
taifiUig  that  feras  de  bofcis  fuis  ac  leporcs,  cuniculos  &  phafianos  de  waren. 
forVccuia"  ^^^^  ccperunt,  generaliter  per  totam  diocefim  fuam  fulminavit 
Judges  to  contra  jus  regni,  &c.  and  four.d  guilty  by  jury,  but  advifed  of 
convene  be-  ^hg  judgment.  (It  fccms  that  this  indi^ment  was  not  upon  any 
wd  procwd  ftatute,  for  it  feems  27  E,  3.  does  not  extend  to  it,  not  being  done 
againft         to  the  king,  nor  after  judgment  at  the  common  law.)] 

clerks  for 

offences  againft  the  pc3ce ;  and  that  the  exemp:ion  of  the  clergy  from  the  fecuUr  juriJdiBitm  it  uotf9undt4 
vfKn  tbfl.w  of  God  t  The  promoter  and  abettors  of  tiie  fuit  incur  a  prcfflunirey  and  fo  do  the  judgei 
of  (he  fpiritual  court  who  reuin  the  caufe  \  by  all  the  judges  of  England*  Jenk.  198.  pi.  lo.  titet 
7  H.  8. 

^ro^^^l  [3.  Rot.  Pari.   20  E.  3.  N.  41,42.    The  commons  pray  that 

w^fofex-  ^^  ^"y  ^'"^  ^^'  ^^^^  ^^  ^^^^^^  ^f  ^^^  P<^t  touching  the  bujimfs  of  alien 
bipopsy  abbots y^c.  that  he  be  out  of  the  law.  Anfwcr,  Be  it  for- 
bid, tlut  none  bring  letters  of  aliens  from  ovcy  the  f<?a  into  the 

realm^ 


tomnutmceL" 
t\tn  into 
Erg'and  ia 
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Tcalm,  if  he  does  not  Ihcw  them  to  the  chancellor  or  tl\e  warden  ^^  time  of 
of  the  ports,  upon  pain  of  500I.  forfeiture  to  the  king.]  j/.;  ^^;J^ 

and  the  imp  ^oeuld  have  bad  b'lm  drtnon  and  banged;  but  the  chancellor  and  treafurer  fell  upon  tlieir 
knees  for  him  before  the  king,  by  which  he  fprejurcd  the  realm  only.  And  lo  fee  ihe  puniihmci* 
thereof  before  any  ftatuie  of  premunire}  quod  nota  bene.     Br.  i'remunire,  pi.  lO.  cites  30  Ail.  19. 


Litt.l^i.h. 
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(P.  a.  2)     Premunire  by  Statute. 


I.  ATTACHMENT  upon  a  prohibition  was  brought  by  the 
-^  king  and  the  incumbent,  for  that  the  iing  had  prefentei 
iht  incumbent  to  a  benefice,  and  the  other  defendant  brought  hulls 
from  Rome  in  dtjlurhance  thereof  contra  formam  ftatuti,  &c.  And 
the  defendant  confefTed  it ;  by  which  the  Court  awarded  that  the 
defendant  fliall  go  to  perpetual  prifon^  and  that  the  plaintiff  recover  his 
danuigeSiZS  he  has  counted;  and  the  Court  would  not  tax  the  damages 
in  this  cafe.  And  fo  it  feems  that  this  a^ion  was  brought  by  the  in- 
cumbent qui  tarn  pro  domino  rege  quam  pro  feipfo  iequitun  Br. 
Fraemunire,  pi*  7.  cites  21  £•  3.  40. 

2.  27  JB.  3'^at.  I.  cap.  I.    JFhereaf  divers  people  are  drawn  out  Thcufur^  • 
of  the  realm  to  anfwer  things ^  ihe  cognizance  whereof  belongeth  to  ihe  biftops  of 
iin^s  court  J  and  the  judgments  given  in  the  king's  court  are  impeached  Rome  were 
in-anetber  court y  in  prejudice  and  dijberifon  of  the  kingy  his  crown  and  ^^^"^^^^ 
people y  and  to  the  deftruBion  of  the  common  law  of  this  realmy  it  is  and  all  other 
affented-and  accorded  by  the  hingy  the  great  meny  and  commonsy  that  flatutes  of 
whofoever  fball  draw  any  out  of  the  realm  in  plea  whereof  the  cogni-  y[r""*McS!i 
zance  belongeth  to  the  kin^s  courty  or  in  matters  where  judgment  hath  6o.-l-Be- 
been  given  in  the  hinges  court.    And  ^vhoever  fhall  fue  in  any  *  other  fo«  ^}^ 
court,  to  defeat  or  in^each  the  judgments  given  in  the  kings  courty  fball  Jhirlb^Jte 
be  fiimmoned  to  appear  before  the  king  and  his  f  councily  or  in  his  there  were 
chanceryy  lie.  to  anfwer  fuch  contempt  within  two  months ;  and  if  *^y^  %^^^ 
they  fball  not  X  appear  in  perfon  at  the  dayy  to  be  at  ihe  law,  they  "i^^"-^ 
fhdl  he  put  II  out  of  the  king's  proteBiony  with  their  §  proa^ratorsy  king's  ful>- 
attorniesy    executorsy    notaries   and  mainiainersy   and  their  f  landsy  J^^»  *^**« 
goodsy  and  chattels  forfeited  to  the  kingy  and  their  **  bodies  be  imprifoned  ^ut^^ftb^^ 
and  ranfomed  at  the  king's  will ;  and  if  they  cannot  befoundy  they  fball  rralmtoaa* 
be  outlawed.  f^*^  '^f 

^obtrtof 
the  cuoftjavce  helongii  to  tb<  king's  court*  2.  Of  things  whereof  judgments  have  been  given  in  the  kin^t 
Courts.  3.  That  after  judgments  given  in  the  hinges  courts  of  common  iaw^  of  matters  determinable  by 
tibe  c<«nmofi  law, /irif r  werf  contmenced  in  other  courts  vtitbin  this  realm,  to  defeat  or  impeach  thofe 
radgmcou.  And  thett  three  mifchiefs  had  three  ttnfu0erable  effeGts.  i.  The  prejudice  and  dif- 
herilboof  the  king  and  of  bis  crown.  2.  The  diflierifon  of  all  his  fubje£ts.  And  3.  The  undo* 
iog  and  deftrodion  of  the  common  law  of  this  teaJm.  All  which  appears  in  the  prejcmble  of  this  ad* 
3  Inft.  no. 

♦  They  are  called  (other  courts)  either  becaofe  they  proceed  by  the  rules  of  ot'^er  iaws,  as  by  the  canon 
ercivU  laWf  fee.  or  by  other  trials  than  the  common  law  6oth  warrant;  for  the  trial  warranted  by 
tbe  law  of  England,  for  matters  of  fa£l,  is  by  verdidt  of  twelve  men  before* the  judges  of  the  common 
1|W|  of  mattcrt  ^tainin^  to  the  ^mmon  UW|  and  aot  ttpon  cxamiiution  of  witaeirea  in  any  court  of 

e«iuity  } 


s  Iprcro^atttit  of  tj^e  Ring* 

equity  'y  fo  as  « /m  <Bris  is  either  that  which  it  governed  per  lUum  Iegem»  or  which  tfrawedi  the  partf 
ad  aliud  examen :  /or  if  the  freehold  and  JQberiunces,  goods  and  chattels,  debt  and  duties  wbereia 
the  king  or  fubjed  hath  right  or  property  by  common  law,  ihould  be  judged  per  aliam  legem,  or  be 
4rawn  ad  {aliud  examen,  the  three  mifchiefs  aforefaid,  expreiTcd  in  the  preamble  and  in  this  afty 
AottJd  follow,  viz.  diiherifon  of  the  king  and  hit  crown,  the  diiherifon  of  all  his  people,  and  the  undo- 
ing and  defhu£^ion  of  the  common  law  at  aU  times  ufed  :  by  which  words  of  the  a€t  it  appear<tb,  tliaC 
all  thefe  mifchiefs  were  againft  the  ancient  common  laws  at  all  times  ufed.     3  Inft.  120. 

•^  Here  counfel  cannot  be  taken,  as  moft  commonly  it  ia,  for  his  judges  of  his  courts  of  juftice,  who 
«rc  faid  to  be  of  his  counfel  for  proceedings  in  courfe  of  juftice,  becavfe  the  courts  of  juftice  are  hereafter 
in  this  •&  named;  neither  doth  it  intend  the  king's  privy  council,  but  tbt  king  Md  the  lords  offsr/ig' 
ment  in  fariiament,  which  is  a  court  of  juftice.     3  Inft.  125.  * 

^  Pmnwmro  agaiufi  an  ahbot  who  was  m  lord  of  parHa$nent  j  and  therefore  he  prayed  to  be  by  attorney^ 
Kod  could  not,  becauie  the  ftatute  is  contrary  ;  but  by  fpecial  writ  out  of  Chancery  he  may.  Br.  At- 
torney, pK  48.  cites  1 5  H.  7.  9.  So  of  ^t praying  to  be  received,  this  may  be  by  fpecial  writ  out 
9i  the  Chancery.     Ibid. 

I  By  thefe  words  the  perfons  attainted  in  a  writ  of  premtinire  are  dijabUd  to  bave  any  affion  09  remedy 
hy  the  king^s  law,  or  the  king's  writs  j  for  the  law  and  the  king's  writs  are  the  things  whereby  a  mka 
isproteded  and  aided,  fo  as  he,  that  is  outiof  the  king's  protedion,  is  out  of  the  f  f  prote^ion  and  aid  of 
the  law.  3  Inft.  126.— —-S.  P.  And  no  one,  knowing  him  guilty,  can  with  fafety  give  him  aid, 
(omfbrt,  and  relief.     Hawk.  PI.  C.  55.  cap.  19.  f.47. 

4  Note,  by  this  ad;  the  procurers,  atrornies,  exuutoriy  notaries  and  nahitahters  ihall  have  the  Came  pu« 
niuinent  tha.  the  principal  ihalt  have.     3  Inft.  125. 

^  See  (P.  a.  6)  This  is  a  new  kind  of  forfeiture  given  by  this  z€t,  and  is  penal,  and  cannot 

hj  equity  extend  furtiier  than  the  records;  arid  therefore  this  adt  extendeth  not  to  the  forfeiture  of  fairs, 
markets,  rent-charges,  rent-feck,  warrens,  annuities,  or  any  other  hereditament  chat  is  not  vtithin  the 
word  [lands].     3  Inft.  126. 

**  The  grcatnefs  of  the  puniflu&rnt  fliews  the  greatnefs  of  the  offence.     3  Inft.  X26. 

tt  C  9  ] 

Provided^  that  if  they  come  in  before  they  be  outlaived^  and  yield 
ihernfelves  to  prifon  to  bejti/Kfied  by  the  latVy  an  I  ftsbmit  to  the  judg-* 
ment  of  the  Courts  theyfbaU  be  receitjed, 

3.  If  a  man  ieafes  his  vicarage  for  life  rendering  rent^  znAfues  in 
the  ecchftaflical  court  for  the  rent^  premunirc  lies ;  by  which  he  ten- 
dered other  ifluc ;  for  now  the  rent  refcrved  is  a  lay  thing.     Br^ 
Premunire,  pi.  5.  cites  44  E.  3.  36. 
•  Thefe  4.   16  iJ.  2.  cap.  5.  £na£ls  that  *  if  any  pitrchafe  or  profeciitty  or 

^^d^ ''//  ^^^  ^^  ^'  pur  chafed  or  profecuted  in  the  f  court  of  Rome  or  elfetuhert^ 
porjons  of  X^^y  thing  ivhlch  touches  the  kingy  again/l  him^  his  crown  and  his 
what  quality  rcgnlity,  or  his  realm^  they^  their  ||  notaries^  procurators^  maintainers^ 
%tu  ^U(k.  ^^^^^^'^^f  fautorSj  and  counfeUors^Jka/I  be  put  out  of  the  iin^s  proteC'^ 
126.  tiony  is^Cm 

t  Thefe 
wonis  extend  to  all  courts  nf  what  jurifdi^tion  foerer,  and  whether  holden  by  right  or  wrong.  3  loft.  126. 
It  is  intended  in  the  hJbop*s  court  j  and  therefore  if  a  man  be  excommunicated  lor  a  thing 
^ubicb  bcl'jrgs  to  ike  rrmmin  fa7U,  premunire  lies.     Br.  Fremunire,  pi.  12.  cites  5  E.  4..  6.  It 

has  been  faid  that  jaits  to  the  admirahy  or  ecclefiafUal  eonrtt  within  the  realm  are  within  this  ftatute 
by  force  of  thefe  words  (or  elfetvberej  if  they  concern  matcen,  the  conufance  whereof  belongi  to  the 
common  law;  as  where  a  bifliop  deprives  an  incumbent  of  a  donative,  or  excoaununicates  a  man  for 
hunting  in  his  parks,  &c.  or  where  commiffioners  of  fewers  imprifon  a  man  for  not  relealing  a  judg- 
ment at  hw.  Hawk.  PLC.  51.  cap.  19.  f..i8.  But  it  feems  that  a  fnit  in  thofe  courts  for 
»  nartf  wbicb  appears  not  by  the  libel  it/elf,  but  only  by  the  defendant's  plea,  or  other  matter  jmbftfutrnt^ 
to  be  of  temporal  conufance,  (as  where  a  plaintiff  ttbeis  for  tithes,  and  the  defrdmt  pleads  that  they  were 
Jeveredfntn  the  nine  parts,  by  which  they  became  a  lay  fee)  is  not  «ithin  the  ftatute,  becaofe  it  afpears 
mot  that  either  the  plaintiff  ur  tbejadge  know  that  tbey  were  favored*  Hawk.  PI.  C.  5C»  cap.  19.  f.  19* 
•——See  (P.  a.  7). 

}  Th^fe  words  extend  to  all  things  whatfoever,  and  are  as  general  as  can  be.     3  Inft.  126. 

II  This  a£i  extends  not  only  to  procurers,  abettors,  maintainera,  counfellors,  &c.  which  are  knowa^ 
^pords  in  law,  but  tofawnrers  (fautores),  whic^  word  was  largely  extended  in  the  time  ^  H.  8.  whereby 
it  is  to  be  obferved  how  dangerous  it  is  to  bring  new  wordt  into  an  ad  of  parliament,  efpccially  into  fu«h 
as  be  fo  penned ;  for  there  it  appears  that  Cliff,  being  a  paribn  of  a  church,  granted  to  the  cardinal 
an  annuity  fo  long  as  he  fliculd  be  legate,  ut  decentius  U  fublftnios  fe  gerreret  in  authoritate  foa  leganttaii^ 
which  the  ratdinal  had  by  bull  and  paid  to  him  xo  marks  in  name  of  kaAts\  and  he  9^  adjudged  ^ 
fauter.     3  inft.  126.  cites  Mich.  aiH.  8*  CUff'acafe. 

5-  Tho 


Pterogatitie  of  t^t  filing.  9 

5.  The  refu/ing  to  eUB  or  confecrate  the  perfon  nominated  by  the 
king  to  a  htjbopric  is  made  a  premunire  by  25 'H.  8.  cap.  28. 
HawL  PI.  C.  52.  cap.  19.  f.  22. 

6-  The  ezercifing  the  jurifdi£tion  of  a  fuffragan  without  the 
appointment  of  the  bifhop  of  the  diocefe,  is  made  premunire  by 
26  H.  8.  cap.  14.  Hawk.  PI.  C.  52.  cap.  19*  f.  2i. 

7.  5  Elht.  cap.  I.  enads  that  tf  any  fubje8  of  this  realm^  after  Tillthijfti* 
the  ift  of  April  iS^JifbaJI  by  writing,  cyphering,  printing,  preaching,   ^^^^ 
or  teacUfig,  deed,  oraS,  advifedly  and  wittingly  hold,  orfiand  with  to  killed  9,^^ 
extol,  fet  firth,  maintain,  or  defend  the  authority,  jurifdiBion,  or  power  ^^  *ttainte4 
claimed  or  ufurped  by  the  bifhop  or  fee  of  Rome  within  this  realm,  or  nire."  Jeak. 
wittingly  attribute  (iny  Jiich  jtirifdiSfion,  authority,  or  pre-eminence  to   199.  pi.  17. 
ibefmd  bi&op  or  feg  ofKoTCit,fuch  Renders,  their  abettors,  procurers,   g**'i^'** 
and  counfellgrs,  Riders,  affiflers,  ana  comforters,  being  indited  or  pre^   ^^ 
fented  within  one  year  after  fuch  offefice,  and  conviBed  or  attainted  at   ^^  Coke 
any  time  after, fball  incur  a  premunire.  Bum''  * 

la  Rep.  38.  the  cafe  of  premunire. ——The  ftatntes  27  J?.  3.  i.  iSJT.  2.  5.  ^r.  of  pre. 
muoire  «re  ya  'mf»cty  and  all  loch  proceedinfs  by  colour  of  ecclefiaftical  law,  before  any  ecclefiaftical 
jodges  ^  «m»  were  in  danger  of  petman'iie  bci«re  this  aA  of  f  Eli9i*  are  now  in  cafe  of  premuniie  after 
the  f«id  aO,  be  it  befoie  comtniflioners  by  force  of  high  commiHion,  or  before  bifliops  or  other  ecck* 
fiaftical  judges ;  for  the  iaid  afts  of  piemimire  i^e  not  repcfUed  by  this  a£t.  R«fol?ed.  12  Rep.  37* 
cafe  of  prcmiiaize* 

♦[loj 

8.  The  5  Eliz,  cap.  i.  prohibits  ^ib-  to  be  publifhed  or  printed, 
or  uttered  within  the  kingdom,  which  maintain  the  fupremacy  of 
the  pope  within  the  king's  dominions.  The  approvers  of  fucn 
books  are  within  the  faid  ftatute,  and  the  danger  of  it,  viz.  pre- 
munire. By  all  the  judges  of  England.  Jenk.  235.  pL  12.  cites 
II  Eliz.  Dyer,  282. 

9.  A.  was  indi£led  upon  the  (latute  of  i  Eliz.  cap.  i.  for  aiding 
JB.  knowing  him  to  be  a  principal  maintainer  of  the  authority  tf  the  fee 
of  Rome  ;  (the  offender  in  fuch  cafe  is  liable  by  the  faid  ftatute  to 
die  forfeiture  of  premunire.  There  are  other  offences  mentioned 
in  the  faid  ftatute,  with  other  penalties ;)  this  offence  in  the  faid 
ftatute  has  the  words  (upon  purpofe  and  to  the  intent  to  extol  the 
power  of  that  fee).  Thefe  words  were  omitted  in  the  faid  indiBment^ 
for  which  caufe  the  faid  indi£lment  was  judged  infufEcient  by  all 
the  judges  of  England  \  for  thefe  words  make  the  offence  as 
to  the  forfeiture  of  premunire.     Jenk.  243.  pi.  27.  cites  20  Eliz. 

P.3«3- 

10.  The  contributing  to  the  relief  of  a  popifh  feminary  is  made  a 

premunire  by  27  Eliz.  2.  Par.  6.  Hawk.  PI.  C.  52.  cap.  19.  f.  26. 

11.  16  Car,  I.  cap.  21.  ena£ls,  that  if  any  perfon  fball  put  in  exc" 
cution  any  Utters  patents,  proclamation,  ts^c.  whereby  the  importation 
rf  gunp(rwder,faltpetre,  brim/lone,  or  other  materials  for  the  making  of 
gunpowder,  fball  be  any  ways  prohibited  or  rcflrained,  be  fball  incur  a 
premunire. 

la-  Green  and  others  were  indi£ted  for  refufing  the  oath  of  alk"  iVent.iyi. 
ponce  contained  in  the  aft  3  Jac.  cap.  4.  and  being  convifted,  ^^'  ^^ . 

9    .  f  .  •'.  •'  •    A    .1      •  **  I-  1       name  Of  the 

judgment  of  premunire  was  given  agamlt  them  according  to  the  King  v. 
dircAjons  of  the  faid  ftatute.    Raym.  212.   Mich.  23  Car.  2.  Cieca&ai\ 
B.  R.    Green's  c^e. 


10  j^etogatioc  of  ttt  Mng. 


(p.  a.  3)     Premunire.   Notes.   And/or  whom  it  lies. 

S.P.Hawk.  I.  pREMUNIRE  is  but  a  conUmpt :  znd  z  pardon  of  all  corw 

Ir^'fiS  tempts  pardons  it.     12  Rep,  92.  Pafch.   10  Jac.  in  Lord 

"P'37«      •  Vaux's  cafe. 

By  the  fta-  2.  The  king  (hall  have  premunire,  and  the  party  grieved  by  the 
lta*^v»^"  fuit  of  the  provifion  may  har^  a^ion.  Per  Littleton.  Quxre 
that  a  pre-  what  a£lion  hefhall  have ;  it  feems  a£iion  upon  the  cafe:  but  none 
xnunire  lies  can  have  premunire  but  the  King,  as  it  feems.  Qjuere.  Br.  Prc- 
t  ^^f""    munire,  pi.  13.  cites  7  E.  4.  2. 

tte  party  as  ^  r         j  7  -t 

for  the  king,  and  they  both  may  join 'in  one  writ.     3  In((.  125.  Br.  Action  Popalar,  ^.  9. 

cites  S.C. 

3.  Tlie  ii/hop  of  Durham  has  jura  regalia  there,  and  tliercforc 

may  hold  plea  of  premunire ;  quere,  for  it  is  given  by  ftatute,  and 

there  was  no  fuch  fuit  at  common  law.     Br.  Premunire,  pi.  15. 

cites  14  H.  4.  14.  and  9  £.  4.  2. 

Sojtmt  4.  A  man  attainted  in  a  premunire  is  difabled  to  bring  any  ac^ 

feTk  has     ^^^^  *  ^^"^  ^^  *^  extra  legem  pofitus,  and  is  accounted  in  law  civi- 

beenquef.     liter mortuus.     Co.  Litt.  130.  a. 

tioned»  ^ 

whether  a  man  attainted  of  pranunire  has  a  right  tojurety  of  the  peace  or  opt.     Hawk.  PI.  C.  i26« 

cap.  6o.  f*  3* 

t  II  3         5«  Upon  an  indi£lment  of  premunire,  zpeer  of  the  reakn  fhall 
mt  be  tried  by  his  peers.     I2  Rep.  92.  Lord  Vaux's  cafe. 


(P.  a.  4)     Premunire.     In  what  Cafes  it  lies^  or  a 

Prohibition^ 

And  in  thii  i.  oOME  hold  that  a  benefice  donative  by  the  patron  only  //  a 
"baT^o  ^y  *^^^^^  ^°^  ^^  bifbopjhall  not  vifit,  and  therefore  ftiall 

Bishop  or  ^^^t  deprive ;  and  then  if  he  meddles  in  itf  he  is  in  the  cafe  ofpremu^ 
BATH,in     nire.    Br.  Premunire,  pi.  21.  cites  8  Aff.  29. 

the  time  of 

£.  6.  and  was  compelled  to  obtain  a  pardon,  inafmuch  as  be  had  deprlred  the  dean  of  Wells,  which  was 
a  donative  by  letters  patents  of  the  kin^,  by  a£^  of  parliament  therefoie  made.  But  8  £.  3.  above  is  not 
adjudged.     Ibid.  *  S.  C.  cited  3  Inil.  112. 

^«/ where         2.  Prohibition  lies  always  where  premunire  docs  not  lie  as  of 

^tbhfll'oi  ^^^^^^  ?fi^^^^  treesy  or  for  tithes  of  thefeventh  part  prohibition  lies, 

a  thing  and  not  premunire  ;  for  the  nature  of  the  acfion  belongs  to  the 

which  ncTcr  fpiritual  court,  but  not  the  caufe  in  this  form.     Br.  Premunire, 

S'S^i  P'-  ><5-  rites  24  H.  8. 

court,  premunire  lies  thereof;  zsof  deht  againjf  executors  upon  ajimpie  contra fi,  or  for  breach  of  faith 
upon  a  promife  to  pay  10 1.  by  fuch  a  day.  Br.  Premunire,  pi.  i6«  cites  24  H.  S.  and  Do£t.  &  Stud, 
lib.  2.  cap.  24,. 


3.  Saint 


l^tcrosatite  of  tbe  iftfng.  1 1 

3*  Saint  Germin  in  his  Book  of  Do£lor  and  Student,  who  wrote 
after  26  H.  8.  holdeth,  that  if  a  man  makes  a  promifi  for  a  temporal 
thtHg^  ondfwears  to  perform  it,  and  does  it  not,  if  he  be  fued  for 
perjury  in  the  fpiritual  court,  a  prohibition  or  a  premunire  lies  in 
that  cafe.  Alfo  he  fays;  if  a  man  be  excommunicate  in  the  fpiritual 
court  for  trefpafs^  or  fuch  other  thing  as  belongs  to  the  king's  crown 
and  his  royal  dijgnity,  &c.  the  party,  if  he  will,  may  have  a  pre- 
munire fac.  againft  him.     3  Inft.  122. 

4.  In  aU  cafes,  when  the  raf^  0ri]^'/7^7//|;  ^r/^r^/ /0/£^  cognizance  ^*''cei^* 
of  the  eccleftaftical  court,  and  the  fuit  is  profecuted  there  in  the  fame  ml^m'izi^ 
nature,  as  the  cognizance  belongs  to  tbem{though  in  truth  the  caufe,  all  naliy  belong 
circumftances  being  difclofed,  belongs  to  the  court  of  the  king,  and  totheecck- 
to  be  determined  by  the  common  law),  yet  no  premunire  lies  in  that  ^^J^   ^  ^r 
cafe,  but  a  prohibition ;  /u  if  tithes  fevered  from  the  nine  parts,  bifuetfor  k 
are  carried  away,  if  the  p?.rfon  fues  for  the  fubfiraEiion  of  thefe  '*'*^*^'«^' 
tithes  in  the  fpiritual  court,  this  is  not  in  the  cafe  of  premunire ;  "if^ilt^joth 
for  it  may  be  that  the  plaintiff  did  not  know  of  the  feverance,  nor  not  hehag  to 
that  they  were  carried  away,  nor  may  the  ecclefiaftical  judge  know  ^^^*  "^'' 
it;  anddioughthe  defendant  pleads  this,  yet  the  ecclefiaftical  court  common /Uo 
may  proceed  to  try  the  truth  of  it  without  danger.     And  fo  in  cafe  a  premunire 
of Jjflva  r^a^tfii,  though  the  wood  perhaps  may  be  above  2  o  years  growth.  *'*' »  ^'  f^ 
1 2  Rep.  39.  the  cafe  of  premunire.  2'w2  to 

tki^rjamy  and  after  the  party  retakes  it,  if  the  par/on  fues  for  tbiiai  a  mortuary  to  h'm  itll^errd  and 
tarried  anoay,  (and  ib  of  tithes  fevered,)  ^e  is  in  cafe  of  premanire.  But  after  the  retaking^  if  bt  fun 
.  fi^  it  as  a  mortuary  not  executed  in  nature  of  ajuit  v)bicb  helongi  to  tbe  eulffiajiical  courts  upon  the  trtttlt 
of  the  cafe  there  is  caufe  of  prohibition,  and  no  premunire  lie* :  ^o  if  he  fuea  for  tithet  oftuobd  above  sa 
years  growth,  fo  that  ic  apptars  by  tbe  libel  tbat  tbe  cauje  Joes  nor  belong  to  tbe  ecclffi.:jikal  court,  the  pre- 
munire lies,  but  if  the  Ailt  beprojylva  c/edua,  &c.  fo  that  as  the  fuit  is  framed,  tbe  cognizance  belongs 
to  the  ecdeGa&ical  court,  though  the  truth  be  otherwife,  a  prohibition  lies,  and  no  premunire.  11  Rep.  39* 
c^cof  premunire.— —For  wben  the  caufe  originally  beUngs  to  the  ecclefiaftical  court,  tbougb  it  boidt 
fJea  ef  amy  incidemt  to  it,  %pbicb  belvrgs  to  tbe  common  law,  a  prohibitioa  lies,  axwl  not  a  premunire. 
Ji  Rep.  39.  40.  cafe  of  premunire. 

•  1 

5.  When  the  caufe  originally  belongs  to  the  cognizance  ot  the     [  la  J 
ccmmon  law  and  not  to  the  eccleftaftical  court,  there  though  they  libel  for 

it  according  to  the  courfe  of  the  eccleftaftical  law,  yet  the  premunire  lies, 
becaufe  it  draws  the  caufe  ad  aliud  examen,  and  fo  deprives  the 
fubje<El  of  the  benefit  of  the  common  law,  which  is  his  birth-right* 
1 2  Rep.  40.  cafe  of  premunire. 

6.  Aclion  upon  the  ftatute  27  E.  3.  of  premunire,  and  declared  ^*^-  4^J* 
that  Pafch.  18  Car.  2.  he  recovered  200  /.  debt  againft  the  defendant     '  ^  ^J^ 
in  B.  R.  and  that  after,  the  defendant  exhibited  his  bill  in  Chancery,  S.  C.  aL 
and  obtained  a  decree  for  the  vacating  of  the  judgment.   The  defendant  ]<>">»**«* 
demurred.     This  cafe  depended  from  Trin.  20  toTiin.  22  Car.  2- 

when  Hale  Ch.  J.  held,  that  this  cafe  was  not  .within  the  ftatute, 
^  and  fo  he  faid  it  appeared  by  the  petition  upon  which  the  ftatute 
was  founded.    And  no  more  was  done  thereupon.   Lev.  Z4  to  24^^ 
Tnn.  20  and  2?  Car  2.  B.  R.  King  v.  StandijDb% 
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teAmoxe.  (p,  j  r\  premunire.  Proceedings y  Pleadings  and 
'^''^''••^-  Judgment. 

•  See  p).  9.  I  •  1 N  premunire,  the  defendant  appeared  hj  ^  attorney ^  and  becaufe 
and innotis  i  ^  jj^  ^^^  Comc  in  perfon,  he  was  condemnedi  and  the 
•fS.P.  Ytxi  Jheriff  returned  the  nvrity  proUt  breve  ex igit,  &c.  \  and  did  not  nuike 
It  fhall  he  mention  that  he  nvarned  him  by  two  months  according  to  the  ftatutes^ 
if?w//**'  and  yet  well  J  quod  nota.     Br.  Premunire,  pi.  18.  cites  39  E.  3.  7^ 

firvid  according  to  law ;  for  other  writs  ought  to  he  ieired  x  $  days  before  the  retiun,  and  yet  no  amtioii 
ibereof  is  in  the  return  j  and  if  the  iberifF  does  not  warn  him,  or  ferre  the  writ  as  he  ought^  if  tbe 
party  be  damnified^  he  may  have  writ  of  difceit*     Br.  Reiorn  de  Brief,  pi.  56.  cites  S.  C. 

Br.  Premonire,  pi.  2.  cites  42  E.  3.  7.    Contra,  that  where  thejberiff  returned  the  defendant  warmed 
and  returned  no  day  \  and  therefore  ill,  becaufe  by  tht  flatnte  tbtyjhaabe  wanted  two  months  before  tba 
dety  of  tbe  return^  which  cannot  be  counted  where  no  day  of  ganuihmeat  is  ictvmedy  for  which  teaibo 
ficat  alias  ifliicd.    Br.  Retorn  de  Brief,  pU  X03.  cites  S.  C. 

V^tiefen-  j.  In  prcmunirc  the  defendant  was  reafonably  fuarned  zccordiitg 
Itt'tbelk*^  to  the  ftatute,  and  did  not  come  j  by  which  it  was  adjudged  that 
*c.  by  the    he  (hall  be  put  out  of  protediion,   &c.     Br.  PrcmunirCi  pL  j. 

•xprefslet-     citCS  43    E..  3.  6. 

ter  of  the  ^^  ^. 

&nv,  judgment  ihall  be  given  againft  him)  according  to  the  ad  27  £•  3.     3  Inft.  125. 

And  there  it       ^^  Fremuniie  againjl  divers,  /ome  as  principal  and  fome  as  atcefi 

^  thS'the  f^^^^*  ^"^  ^^  *^^  ^^y  ^^  ^c^'*"*  ^«  principal  did  not  come,  by  which 
ja^meut  iy  they  werc  out  of  the  prote£lion  of  the  king,  and  their  lands  and 
gbeirdefauft,  chattels  forfeited ;  and  the  plaintiff  prayed  that  the  accejfaries  who 
Aa;/  It^r  appeared  fhould  anfwer :  but  per  Fencotc,  they  p^all  not  anfwer  tilt 
^tbe  \'pig\   the  principal  be  attainted.     Br.  Premunire,  pL  4.  cites  44  E.  3.  7. 

frote&'um,  is 

no  attainder ;  for  Thorp  Ch.  J*  fai(l>  it  is  only  a  pain  given  by  the  ftatute,  that  if  they  do  not  come  the 
Cfft  day  they  fhalPbe  out  of  the  protedion  of  the  Icing,  and  their  lands  and  chattels  forfeited  :  but  thii 
it  no  attainder,  for 'capias  Jhall  iffiie  againft  them  j  and  if  t bey  do  not  appear  at  the  capias,  exigent  fialt 
iffue ;  and  fo  the  ftatute  proves  that  they  have  anfwer ;  for  otherwife  it  (bail  be  in  vain  to  award  procefs) 
^uod  nou*  Ibid. 
• 

4.  And  feveral  admitted  there,  that  there  may  be  principal  and 
accejffary  in  premunire ;  but  Candiih  faid,  that  if  he  who  is  called 
principal  dies,  yet  the  other  Jhetll  anfwer :  contra  in  felony ;  but 
Finch,  faid  that  it  is  more  like  to  trefpafs  than  to  felony  9  for  in  trefpafs 
he  who  firft  comes  fhall  anfwer,  and  if  he  be  convidled  of  damages^ 
.  and  after  another  comes  and  pleads,  and  is  ccnvidled,  he  ihali  be 
C  '3  1  charged  of  the  firft  damages ;  and  if  he  be  acquitted,  yet  the  firft 
fliall  be  charged ;  and  the  writ  was  that  fuch  manutenentes  & 
abettatores  ipfum  expulerunt :  and  after  Finch,  awarded,  that  the 
defendants  who  appeared  Ihould  anfwer;  and.fo  itfeems  that  all 
are  principals,     Br.  Premunire,  pi.  4.  cites  44  £.  3.  7. 

5*  Premunire  by  an  abbot  againfl  two ;  the  one  made  default ^  and 

was  put  out  of  proteEiion  of  the  king,  and  his  goods  and  chattels^^r* 

f cited ;  and  this  at  the  firfl  day  as  it  feems.     Rolfe  defended  the 

tort  and  force,  and  demanded  judgment  if  the  court  would  take 

conufance  \  for  he  faid  that  the  abbot  plaintiff  was  depofed  at  C.  in 

the 
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the  county  ^fCiefier,  'where  this  court  has  no  junfdiEfion.  Chauntrell 
faid,  the  goes  to  the  z&jon.  Per  Strange,  at  lead  it  goes  to  the 
writ;  but  if  you  agree  to  the  iffuei  it  fhall  be  cried  where  the  writ 
is  brought,  by  the  ftatute,  &c.  of  9  £.  3.  cap.  4.  as  it  feems* 
And  after  Rolfe  pafied  over,  and  pleaded  excommunication, 
firooke  makes  a  qusre,  if  the  foreign  plea-  above  (hall  be  tried 
where  the  writ  is  brought,  where  it  goes  to  the  writ ;  for  the  fta- 
tute  mentions  where  it  is  pleaded  in  bar.  Br.  Premunire,  pL  8. 
cites  8  H.  6.  3. 

6.  BUI  of  premunire  for  the  king  was  irought  againft  J.  N.  i/f  Br-  Bill,  pi, 
-B.  R.  and  he  pleaded  to  the  biU,  becaufc  thejiatute  is  thatfuchjuit  l^^^?* 
Poil  he  by  bill  before  the  king  and  his  council^  or  by  premunire,  which  anno  22  H. 
bill  before  the  king  and  his  council,  is  intended  before  him  and  his  ^'  »t  wt» 
lords,  and  not  before  him  in  his  bench;  and  premunire  is  intended  by  that  ilvei^ 
vifit  originaly  and  not  by  bill  in  B.  R.  wherefore  plaintiflF  made  bill  clerks  wer« 
of  premunire  againft  him  in  cuftody  of  the  marflial,  and  then  he  «>mp«Uedt» 
was  committed  to  anfwer.    Br.  Premunire,  pi.  i. /sites  27  H.  6. 5.  SwbUftof 

premuAtre  in  B«  R.  who  vrere  not  in  cuftod;  of  the  aurihaj  ^  quod  noca*     Ibid* 

7-  Premunire  againfl  three,  one  as  procurator,  another  as  counfeU  Thedefcnd- 
lor,  and  the  third  as  attorney  ;  the  damages  Jhall  be  feared.  Per  * ",^f^*^he. 
three  juftices.     Br.  Premunire,  pi.  17.  cites  36  H.  6.  29.  ^  ther  hewitt 

waU  them 
€11  fnijicif^ht  «r  the  M«  frincifal  Md  the  tihtrs  acc^rUt ',  but  the  dain;^es  ihall  be  fevertliy  taxed* 
3  \a&»  1x5. 

8.  Pt'cmunlrc  againfi  four ,  two  appeared  and  two  not ;  and  the 
writ  was  abated  for  default  therein  \  and  therefore  no  judgment 
was  given  againft  the  two  who  made  default,  inafmuch  as  the 
writ  was  ill  and  abated.  Br.  Premunire^  pi.  ii.  cites 
5  £.  4«  6. 

9-  In  premunire  the  defendant  appeared^  and  took  exception ;  and  A  ai«i  (hill 
the  Court  for  divers  confiderations  permitted  him  to  make  attorney,  ^ornnxlm^ 
Br.  Attorney,  pi.  53.  cit^s  9  £.  4.  2.  munirc, «». 

Itji  tft  facial 

ufe.     Br.  Attorney,  pi.  82. S.P.  Br.  Attomer,  pi.  104.  cites  39  E.  3.  7.— —Defendant  cannot 

sfptsr  by  attorney,  bat  in  per/on  in  this  fuic.  though  he  be  a  lord  of  parliament,  unlefs  by  fpecial  writ 

•f  the  Chancery.  Br.  Premunire,  pi.  15.  cites  1 5  H.  7.  9. S.  P.  And  this  by  the  ftatute  38  £.  3. 

op.  2.     3  Iiift.  125.  S.  -p.  Whether  the  defendaot  be  a  peer  or  commoner.     It  ii  faid  indeed 

m  Roll**  Reports,  that  Sir  Anthony  MUdanay  was  fuflfered  to  pieeti  a  par  Jon  to  a  premunire  hy  attwrney^ 
and  no  meodon  is  made  of  any  fuch  writ  or  grant ;  but  Serjeant  Hawkins  fays,  he  prefumes  there  was  a 
«iaafeto  thif  efieft  in  the  pardon.     2  Hawk.  Pl.  C.  273.  cap.  26.  f.  53. 

10.  In  premunire  a  man  may  have  procefs  by  proclamation  ofdy, 
and  may  have  exigent  if  he  will.  -  Br.  Procefs,  pl.  80.  cites 
9E-4-2.  t[i4] 

11.  A  '.nan  brought  ^  bill  againfi  J,  N.  in  cuflody  of  the  marjljal,  g^^  Parlii. 
and  counted  upon  the  premunire,  that  he  had  fued  the  plaintiff  in  the  ment,pl.94. 
Arches  for  goods  of  J.  8.  and  had  appealed  to  Rome ;  and  it  lies  well  g^"?V^ — 
by  bill  without  original ;  for  this  is  to  give  him  day  in  court,  and  fur  le  Sca^ 
Vfhen  he  is  in  cujlody  ofthf  nuirfhal  he  is  always  in  court ;  quod  nota  tutc,  pl.  37. 
pcrCur.  tBut  where  the  ftatutc  gives  the  procefs  or  form  of  the  V  xhli^ur 
^'figinal,  there  this  (hall  be  only  obfcrved  j  upon  %vhich  the  defend-  need  not  be 

II  ant 
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sftunft  them  ant  faid  that  he  fued  in  the  fpiritual  court  as  executor  of  J.  S.  t^ 
by  orig'iMai  jjave  thc  Will  provcd,  where  the  plaintiff  claimed  alfo  to  be  exe- 
the'dcfcnd-  cutor  by  another  will,  and  had  citation  thereof,  abfque  hoc  that 
ant  be  in  he  is  guilty  in  other  manner.  And  per  Hufley  and  Fairfax,  this 
'IfrA^'tf-'^A  ^^  ^^  P^^**  ^"^  therefore  nothing  ihall  be  entered  but  not  guilty ; 
fmt  may  be*  fo'^  ^^^  P^^^  ^0^8  not  anfwcr  any  thing  to  the  fuit  of  the  gcods. 
4ga'mft  him  And  fo  fee  that  not  guilty  is  a  good  plea  in  this  a£lion,  and  that 
^/  ^f''' ^"  executors  cannot  fue  for  the  goods  of  the  tejlator  in  the  fpiritual  court ^  but 
end  of  the     at  common  law.     Br.  Premunire,  pL  12.  cites  2  R.  3-  17. 

giving  of  the  • 

two  months  was,  that  they  fhould  have  notice,  which  is  fa'isfied ;  and  therewith  agrees  the  precedents; 
and  the  defendant  cannot  be  fued  in  any  other  court  when  they  are  in  cuitodia  marefchalli.  See  the 
ibcttte  of  ti  Eliz.  cap.  5.  but  that  ftatute  extends  to  common  informers,  and  not  when  the  fuit  is 
commenced  by  the  party  grieved.     3  Inft.  1x5.  But  if  the  defendant  afptart  hnd  pleaii^  and  the 

iflue  hcfeur.d  againft  b'tnty  or  if  he  demur  in  law,  &c.  judgment  (hail  be  given  againft  him,  tbathep^all 
he  out  of  prctiB'tcny  Sec.  And  fo  has  the  ftatute  27  £.  3*  b^  interpreted  ^  and  judgment  given  ac- 
cordingly.    3  Inft.  125. 

S.  P.  If  he  12.  The  judgment  in  premunire  is,  ihat  the  defendant  fball  be 
letnprifon;  frogi  thenceforth  out  (jfthe  king^s  proteBion^  and  his  lands  and  tene- 
#rf  *^^^ht  ™^"^^>  goods  and  chattels y  forfeited  to  the  king,  and  that  his  body 
tondemned     ihall  remain  in  prifon  at  the  kin^s  pleafure.     Co.  Litt.  131.  b. 

mpfia  his  de- 
fault in  not  afp'anngy  |rhether  at  the  fuU  of  the  king  or  the  party,  ^t  fame  judgment  ihall  be  given  as 
to  the  being  out  of  the  king*s  protection,  and  the  forfeiture ;  but  inflead  of  the  claufe  that  the  body  fliall 
icmajn  ia  priibn>  there  ftiall  be  an  award  of  a  offiatur*     a  Hawk.  PL  C.  445,  cap.  4S.  (^  9. 

3  Lc- 1.39.        13 .  The  attorney-general  profecuted  a  premunire  for  the  Queen 
Mich^^iS     ^^^  ^'  ^g^^^ft  Do^or  M.  and  others,  becaufe  they  procured  the 
EHs.  B.  R.  faid  P.  to  he  fued  in  the  city  of  Oxford  before  the  commtjfary  there  in 
S.  R.  by      an  a^ion  of  trefpafs  by  libel  according  to  the  eccle/iafHcal  law^  in  whic6 
P^t  v^Dr.  y^''  -P'  P^^^^  fonfranktenementi  and  fo  to  thc  jurifdiftion  of  the 
Matthews.     Court,  and  yet  theyproceeded^VLtidP,  was  condemned  and  imprifoned. 
And  after  that  fuit. depended,  the  queen's  attorney  withdrew  the 
fuit  for  tlie  queen ;  and  it  was  moved  if,  notwithftanding  that?" 
the  party  grieved  might  proceed.     But  it  was  held,  by  the  whole 
Court,  that  if  the  king's  attorney  nvill  not  further  profecute^  the  party 
grieved  cannot  maintain  this  fuit ;  for  the  principal  matter  in  the 
premunire  is  the  conviction,  and  the  putting  of  the  party  out  of 
the  proteftion  of  the  king,  and  the  damages  are  but  acceffarfy  and  then 
the  principal  being  releafed,  the  damages  are  gone.  Le.292.pl.  399. 
Mich.  26  &  27  Eliz.  B.  R.  The  Queen  v.  thc  Dean  of  Chriftchurch. 
14.  The  king  brought  a  prohibition  againft  the  prior  of  W,  that 
where  the  hng  had  recovered  in  quare  impedity  the  defendant  fent  his 
frereto  Rome  with  an  appeal y  and  fued  there  to  avoid  the  judgment, 
according  to  the  ftatute  of  premunire.      And  upon  not  guilty 
pleaded,  all  this  was  found  againft  the  defendant;  and  judgment 
was  prayed  for  the  king  upon  the  ftatute  of  27  £•  3.  c.  i.  in  cafe 
of  premunire  \  and  it  was  adjudged  that  he  (hall  not  have  it,  be- 
caufe thc  judgment  ought  to  be  conformable  to  the  original,  and  this  fuit 
was  not  taken  according  to  thc  ftatute,  but  by  a  writ  of  prohibition 
at  the  common  law.     9  Rep.  74.  a.  Trin.  9Jac.  in  DoAorHufTey's 
cafe,  cited  as  30  £.  3. 1 1*  b.    TheKing  v.  the  Prior  of  Wobume, 

15,  Error 
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15.  Error  to  reverfe  a  judgment  in  premunire  given  by  the  There-    . 
juftlce3  of  affife   and  gaol-delivery  in  the  county  of  Soinerfet  ^J^^^f^f^' 
againil  Perin,   for  refufmg  to  take  the  oath  of  obedience  mentioned   the  fame 
in  the  ilatute  3  Jac,  cap.  3.  Perin  pleaded  not  guilty  to  the  in-  fauitfucha 
didment,  and  the  ijfue  nuas  joined  between  him  and  the  clerk  of  j^  ^xl^ 
silizesj  and  the  aivardofthe  ventre  facias  was  certified  M^on  the  re-  nireagainft 
cord  thus,  \iz.  fuper  quo  precept,  fuit*  vie,  com.  Somers.  prxd.  quod  **"*^**°?, 
venire  fadat,  &c.  where  it  ought  to  be  pracept,  ejly  and  not  prx-  Triru'ult. 
ceptumyi/i^,  in  the  preterperfe<^  tenfe  ;  for  it  is  rather  a  hiftory  Ibid— s.P* 
of  a  matter  which  was  a^ed  before  the  iffue  joined,  than  the  re-  Xl^\  '^^^ 
cord  of  the  Court  of  an  acl  done  by  the  Court  in  praefenti,  which  ca^a.B.R. 
always  ought  to  be  recorded  in  the  prefent  tenfe,  andffor  this  error  The  King 
the  judgment  was  reverfed,  and  the  party  reftored.    2  Sand.  393.  T'^"" 
Mich.  23  Car.  2.  The  King  v.  Perin.  *  f'  i  ?  1 

16.  The  defendants  were  indifted  for  tefnfing  the  oaths  of  obe- 
dience enjoined  by  3  Jac.  cap.  4.  And  the  ihdiclment  was,  that 
at  the  affi'zes  and  getieral  gaol'-delivery  held  before  Sir  R,  A*  &C. 
and  Z.  B.  gent,  eidem  R.  A,  and  T,  L,  hac  vice  ajfociat.  per  fcLcra-^ 
mentum  fuuntf  &c.  prafentat,  exifltt  modo  fequen.  viz.ywr.  prafentant 
quodf  at  the  general  quarter  feflions  for  the  county  of  Hereford, 
14  January,  anno  30.  the  juflices  of  peace  did  tender  the  faid  oath  to 
the  defendants,  and  they  refufed  ;  and  afterwards  ad  affifas  tefit, 
pro  com.  Hereford  pradiB,  apud  Hereford  pradicl.  in  corn.  Hereford 
prad.  3 1  Martii  3 1  Car.  2.  coram  Roberto  Atkins  tni/ite  Salnei  un 
jufiic^  di^i  domini  regis  de  Banco^  t5*  Z.  B,  gen.  eidem  R.  A.  {5* 
T.  L.  mil,  un  baron.  Scaccarii  dicli  domini  regis  ad  afftfas  in  com, 
Hereford prad.  capiend,  ajfign.  per  formam  ftatut.  the  faid jufiices  A. 
and  Z.  B.  ngain  tendered  the  faid  oath,  and  they  ^rf^J^d  to  take  the 
fame.  And  upon  not  guilty  pleaded^  the  defendants  reliBa  verificatione 
amfefs  the  judgment ;  and  judgment  was  given  againft  them  :  and 
upon  a  writ  of  error  the  error  afjigned  was,  that  the  fecond  tender  of 
the  oath  'was  by  the  juf  ices  of  affife  only  ;  whereas  ihcjiatute  3  Jac.^ 
fays^  it  muft  be  by  jufiices  of  affife  and  gaol-delivery ;  and  this 
feemed  not  to  be  allowed  by  Dolben,  but  by  the  other  two 
it  was  not  fpoke  to;  but  Raymond  conceived  it  was  error,  and 
fliat  the  jufiices  of  affife  cannot  by  virtue  of  that  commiiCon 
barely  tender  the  faid  oath;  for  ^zfiatutefays^  that  in  cafe  they  refufe 
to  take  thefcdd  oath  tendered  them  by  thejufHces  ofpeaccy  then  the  faid 
jufiictsfbcdl  and  may  commit  the  fame  perfons  to  the  common  gaol^  there 
ta  remain  without  bail  or  raainprize  until  the  next  affifes^  where  the 
faid    oath  fbalt    be    again    in    the  faid  open    a/fifes    required  of 

them  by  the  faid  jufiices  of  affife  and  gaol^delivery  in  their  open  affijes  ; 
and  every  perfon  fo  refuGng  (hall  incur  the  danger  and  penalty  of 
»  premunire,  by  which  it  appears  that  they  being  committed  to 
gaol  by  judgment  of  the  jufiices  of  peace,  none  can  deliver  them 
but  they  who  have  power  to  deliver  the  gaol ;  and  though  the 
ftatute  de  finibus  27  £.  i.  gives  jufiices  of  aflife  power  to  deliver 
the  gaol,  that  is  intended  only  of  felons,  as  appears  by  Staunf.  PL 
Cor.  57  &  58.  But  the  judgment  was  reverfed  for  an  incurable 
error^  which  was  the  myreciting  of  the  oath  contained  in  the  a3. 

Raym.  374, 375,  Trin.  3^  Car.  2.  0.  R.  The  King  v,  Mounfoa. 
\ou  XVU.  C 
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(?•  a.  6)     Premunire,     Forfeiture  of  wbat^  and  by 

ivbom. 
♦Ci6] 

+  Br.  for-     I,  pREMUNIRE  againjl fiver al  upon  the  ftatute  27  £•  3,  cap.  i. 
T.^*  l!  '^^^y  ^^^^  found  guilty y   the  one  as  principal  and  the  otheri 

ra.  cites  8  OS  occeffarieSj  and  the  damages  were  fevered  ;  and  per  Hals,  there 
H.  4«7*  may  be  principal  and  acccflbry  in  premunire,  and  he  would  have 
mccofdingiy.  fgyg^gj  ^jj^  damages  5  but  Gaicoyne  faw  the  record,  which  fup- 

And  thefe  pofed  that  they  were  coadjutors,  procurors,  and  abettors  to  him 

zn/ands  ^hQ  made  the  bull,  by  which  it  Was  awarded  that  they  recover 

HLdet  the  damages  in  common  ;  and  the  attorney  of  the  king  prayed  that 

time  oftht  they  may  forfeit  their  land  and  chattels,  becaufe  they  were  attain* 
0adoneyand  j^^  as  abovc.  Gafcoync  faid,  thejiatute  does  not  voillthat  he  (ball for'- 

ScTpon '  fi^  ^^s  landy  &c.  unlefsfor  contumacy  for  making  default  at  the  day  of 

verdia,  as  thc  prcmunirc  returned  and  fued,  by  *  which,  &c.  f  But  fee,  that 

by  felony  \!c\sx^  are  other  ftatutes  in  the  time  of  R.  2.  that  they  fliall  forfeit 

Br.  Pre-  Uuds  and  chattels,  if  they  are  attainted,  but  not  by  the  ftatute 

munire,  27  E.  3.  quod  nota.    Br.  Premunire,  pi.  6.  cites  8  H.  4.  6. 

pi.  20. 

cites  S  H.4.  7.  pcrGafcoignc.  , 

Br.  Pjemu-       2.  Richard  Fermor  of  London  was  attainted  in  a  premunire  in 

cirs  s  c^'  ^'^  ^^'"^  °^  ^*  ^'  ^"^  ^^^  ^^^^  ^^^  forfeited  in  fee^  and  not  only 
Brooke fayi,  for  term  of  life }  quod  nota.  Br.  Forfeiture  dc  Terres,  pi.  10 1- 
jndfof«e,     cites  34  H.  8. 

that  it  is  not 

•n}y  a  forfeiture  for  term  of  life,  as  In  an  attaint ;  for  the  one  is  bv  ftatute,  and  the  other  is  by  common 
law.  ■  But  M tenant  in  tail  is^atta'nied  \j\  a  i^tcmyin'iriyhcjha// forfeit  the  land  lur  during  bis  life\ 

tor  albeit  the'ftatuteof  i6  /{.  a.  cap*  5.  enadts,  Tha:  their  lands  and  tenements^  goods  and  chactels,  mall 
'ke  forfeit  to  the  kiag>  that  muft  be  underftood  of  fuch  an  eilate  as  he  may  lawfully  forfeit,  and  that  ii 
during  his  own  life.  And  thtic  general  ivords  da  not  take  atvay  the  fone  of  the  fiatute  de  donis  condi' 
tionalibus  $  but  he  ihall  forfeit  all  his  fee-fimplc  lands,  eftates  for  life,  goods  and  chattels.  And  To  it 
twas  lefolved  in  J  Tiiwogin*s  cafe.  Co.  I^Itt.  130.  a.  ■  S.  H.  Bui  the  26  H,  8.  has  the. words, 
sH  manner  of  inheritance  to  be  fcrftited  :  the  otfenceie  greater  within  the  26  H.  8.  and  thc  words  mote 

peremptory  than  in  the  ether.'  jenk.  287.  in  pi.  21.— J  S.  C.  citcd^as  refolved  by  all  the  judges 

•f  England.   Fafch.  21  Eliz.  xi  Rep.  63.  b.  in  Dr.  Fofter*s  cafe. 3  Inft.  126.  cites  S.  C.—- i— 

Serjeant  Hawkins  Cays  it  is  agreed,  that  the  ftatutes  of  premanire,  which  give  a  general  forfeiture  of 
all  the  lands  and  tenemcoO  of  the  offender,  extend  not  to  lands  in  tall,  a  Hawk.  PL  C.  454. 
cap.  49.  f.  iS* 

3.  He  that  procures  one  to  fide  in  the  court  chrillian,  fiiairforfeit 
as  much  as  he  that  fueth,  and  is  principal  as  well  as  the  other, 
and  Is  in  equal  degree  of  premunire:  but  if  they  both  be  indiBedy  the 
cne  of  the  a8y  and  the  other  of  the  procurement^  and  he  that  is  charged 
nvitb  the  procurement  is  found  guilty^  and  the  other  by  another  inqueft 
is  found  not  ^///7/y,  judgment  fhall  never  be  given  againft  him  who 
was  indided  of  the  procurement,  becaufe  he  cannot  be  an  offender 
but  in  refpeft  of  the  offence  of  the  other.  3  Inft.  125,  ia6, 
Cfo.  C.  4.  One  Trugion  was  fiifcd  in  fee  of  lands,  and  fo  feifed  was 

17a.  5.  C.  indiftcd  of  premunire,  tirid  bifore  his  trial  he  gave  them  in  tail  j  and 
afterwards  he  was  attainted  of  premunire,  and  an  office  under  the 
feal  oif  the  Exchequer  found  it ;  and  Queen  Elizabeth  urdcr  thc 
great feal granted  thenx  to  G.  C.  5  and  this  grant  by  thc  li^.'cn 

••v;is 

«3 
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was  within  the  time  of  the  purview  of  the  ftatute  of  li  Elk.  for 
confirmation  of  grants  of  the  king :  and  the  queilion  was,  'whether 
the  attmnder  in  the  premunire  Jhall  avoid  a  gf'afit  made  by  the  poriy^ 
mefne  between  thi  indiBment  and  the  trials  and  judgment  thereupon. 
AiiA  this  wa3  argued  fcveral  times ;  but  it  being  a  great  point  of 
doubt  and  confequence,  the  juftices  did  not  give  any  opinion  or 
reibiution.    But  it  was  refolved  that  the  grant  was  not  good  at  the 
common  law ;  becaufe  upon  the  attainder  the  eftate  of  frankte- 
nement  was  not  divefted,  and  veiled  in  the  Queen  till  an  office 
thereof  found,  and  the  office  ought  to  he  an  office  to  intitie^  and  not 
to  inform  the  Queen  of  the  particubrs  of  the  land  $  and  therefore 
inafmuch  as  it  was  by  commiffion  under  .the  fealof  the  Exchequer, 
and  not  the  great  feaf,  therefore  the  faid  office  was  infufficient  to 
intitle  the  Queen,  as  it  is  refolved  in  Page's  cafe.  5  Co.  Jo.  217. 
Alich.  5  Car.  B.  R.     Grofie  v.  Gayue.  ' 

(P.  a.    7)      Premunire.      Suing  in   other  Courts. 
What  Jhall  be  faid  to  be  other  Courts. 

J.    A  FTER  judgment  given  before  Roger  Loveday  and  Walter 
■*^  Winbom,  juftices  of  oyer  and  terminer,  againft  Walter 
bi(hop  of  Exeter  and  his  tenants,  the  faid  bi(hop  procured  the     P  17  1 
biihop  of  Landaff  in  the  parifh  churches,  of  Cornwall  and  Devon- 
fhire,  to  pronounce  fcntence  of  excomtnunlcation  by  fentence  of  the 
archbilhop  of  Canterbury,  (which  fentence  was  had  by  the  pro- 
curement of  the  faid  bifliop  of  Exeter,)  againjl  all  perfons  of  what 
eftate,  degree,  or  dignity  focver,  that  dealt  in  the  proceedings^  Isfc. 
agalnfl  the  bi/bop  and  his  tenants  before  tbe  faid  jujiices^     And  in  this 
part  of  the  record,  being  in  French,  it  is  faid,  la  corone  &  la  dig- 
nity noftre  feignieur  le  roy  ne  doit  per  autre  eftre  juftice  ne  guyne, 
&c.     Et  les  chofes  que  font  paffes  en  fa  court  per  judgment,  ou  en 
auter  manner  ne  devient  eftre  en  autri  court  recrecees,  &c.    Out 
of  this  record  Lord  Coke  fays,  we  may  obferve  three  things. 
I  ft.  What  the  ancient  law  of  this  realm  was  before  the  making 
the  aft  27  -B.  3.    adly.  That  (en  autri  court),  which  are  the  words 
of  this  a£i,   was   taken  to   be  another  court  within   the   realm* 
3dly,  That  the  mifchief  before  this  a£t  was  for  fuits  in  other  courts   . 
widiin   this    realm    after  judgment   given   in   the  king*s    courts* 
3  Inft.  1 23.  cites  6  E.  i.  The  Earl  of  Cornwall's  cafe. 

2.  J.  W.  exhibited  a  bill  of  premunire  againft  W.  P.  upon  the  SoR.B.ana 
ftatute  of  16  R.  2.  for  fuing  in  the  admiral  court  before  Johft  earl  ^: '*'  *°** 
of  Huntingdon,  admiral  of  England,  for  a  caufe  which  belcnged  to  charged  *** 
the  common  Icfw^   whereunto  the  defendant  pleaded  not  guilty,  with  the  of- 
%  Inft.  1 21.  cites  Mich,  o  H.  7.  coram  rege.  fcnceofprc- 

^  ^  /  o  xr.unire,  be- 

canfe  ^btj  fred  J.  C.  btfort  Henry  dake  of  Exeter,  admiral  «f  England y for  teking  away  a  cnji  of  gold 
^wdotbtrgotdsfjy/fofing  tbtjmt  to  be  taken  fuper  aitvm  marty  wbtre  in  trntbthty  vfert  taken  at  St  ^^ ford 
fn  the  county  of  2,ffcx,  and  the  ftatute  of  1 6  R.  i.  was  recited,  that  none  (hould  fue  in  curia  Romana  feii 
atibi,  &c.  and  th.t  the  conufanCe  of  thli  plea  belonged  to  the  common  law,  and  not  to  the  court  of  the 
adnitial.  And  fo  it  is  oftbt  €fmfiabU  and  marjball ;  if  Uiey  hold  pica  flf  a  matter  determinabk  by  th« 
coaaoo  lav.     3  Inft*  i^ii*  citM  3S  H.  6.  coram  rege. 

C  ?  ,.  A 
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-  "  3.  A  fuijt  in  Xht  eccleftajlical  court  within  the  realm  for  a  tempo* 
ral  caufe  was  a  caufe  of  premunire.  3  Inil.  1 20.  ekes  it  as  ad- 
judged by  the  whole  court,  Mich.  1 1  H.  7. 

4.  In  Raft.  pi.  429.  b.  and  430.  there  is  a  precedent  of  a  pre- 
munire for  fuing  in  the  ecclefiaftical  court^or  debt.     3  Inft.  121. 

5.  It  was  refolvcdi  that  he  that  fued  in  the  ecclefiaftical  court 
for  the  forgery  of  a  laj}  will  and  teftamcnt,  incurred  the  danger  of  a 
premunire  \  becauk  the  party  grieved  might  have  Jiis  remedy  by 
the  common  law.  3  Inft«  121.  cites  17  H.  7* 

thcWfliop  (5.  And  in  the  fame  year  of  17  H.  7.  Juftice  Spilman  alfo  rc- 
^faita^tcd  P^'^^  ^^^  °"^  Turbervile,  as  well  for  the  king  as  himfelf,  fued  a 
in  a  premu-  prcmunirc  againft  a  parfon,  for  fuing^r  tithes  in  the  ecclefiaftical 
vktioxhold'  court,  alleging  the  fame  to  be  fevered  from  the  nine  parts ;  and  judg- 
sildZ^fon  ^^^^  g*^^^  againft  the  defendant.     3  Inft.  121. 

snd  of  tithes  fevered  from  the  nine  parts.  3  Vnft.  laz*  cites  Trin.  36  H.  S.  coram  rege.  Rot  9.  The 
Biikop  of  fiaogor's  caie. 

7.  And  the  reafonof  all  thefe  cafes  is,  becaufethey  draw  matters 
triable  by  the  common  law  ad  aliudexamen^  and  to  be  difcuilcd  per 
aliam  legem.     3  Inft.  121. 

8.  But  fome  have  made  a  qiufHofiy  whether, ^«f^  the  eccleftaflical 
'  jurifdiBion  was  achnoivledged  to  be  in  the  crown y  an  ecclefiaftical  judge 

holding  plea  of  temporal  matter  belonging  to  the  common  law  in- 
curs the  danger  of  a  premunire  ? 'Though  hereof  there  is  no  quef- 
tion  at  all,  yet  left  any  man  might  be  led  into  an  error  in  a  cafe 
fo  dangerous,  we  will  clear  this  point  by  reafon,  precedent,  and 
authority ;  the  reafon  holdeth  ftill,  to  draw  the  matter  ad  aliud  exa- 
men,  &c.  and  the  like  qucftion  might  be  made  for  the  admiral 
court,  which  is  and  ever  was  the  king's  court,  but  governed  per 
aliam  legem  \  and  fo  likewife  of  the  court  of  the  conftable  and 
marlhall.     3  Inft.  121. 
[  18  ]        9-  The  bilhop  of  Norwich  was  attainted  m  a  premunire  at  the 
king^s  fuit,  and  his  cafe  was  this  :  Within  the  town  of  Thetford 
there  then  was  a  cujlonty  that  all  eccleftaflical  catfes  arifinc  within 
tlie  faid  townfhould  be  determined  before  the  dean  there,  having  a 
peculiar  ecclefiaftical  jurifdidion,  and  that  no  inhabitant  of  the 
i^Ltne  tovmfhould  be  drawn  before  any  •  other  eccle/ra/fical JndgCy  and 
that  every  perfon  fuing  contrary  to  that  cuftom,  the  fame  being  pre^ 
fented  before  the  mayor  of  Thetford,  fhould forfeit  6  s,  S  d.  and  that 
an  inhabitant  of  Thetford,  for  an  ecclefiaftical  caufe  arjfing  in 
Thetford,  fued  another  before  the  bifhop  x)f  Norwich,  within  his 
confiftory  court  at  Norwich ;  and  this  was  prefented  before  the 
mayor  of  Thetford,  according  to  the  cuftom,  whereby  he  forfeited 
6s.  8d,     The  faid  bijhop  cited  the  faid  mayor  for  taking  the  faid 
prefentment  profa/ute  anima^  to  appear  before  him  at  his  houfe  at 
Hoxton  in  Suffolk,  where  the  mayor  appeared,  and  the  bifhop  ore 
tenus  injoinedy  upon  pain   of  excommunication,  to  annul  the  faid 
prefentment  before  a  day.     And  for  this  ofi^ence  he  was  attainted 
in  a  premunire,  upon  his  confefTion  before  Fitzjames  Ch.  J.  and 
the  court  of  King^  Bench,  upon  the  ftatute  of  16  R.  2.  tlie  record 
whereof  Lord  Coke  fays  he  has  feen.    By  which  judgment  two 

points 
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points  arc  cleared.  i(l,  That  the  ftatute  of  premunire  extends  to 
ccckfiaftieal  courts  within  the  realm.  2dly,  That  after  the  king 
was  in  poffeffion  of  his  fupremacy,  the  bilhops  incurred  the  danger 
,of  premunire-  3  Inft.  121.  cites  75  H.  8.  coram  rege,  the 
JBifhop  of  Norwich's  cafe. 

10.    A  writ  of  premunire  upon  the  ftatute  of  27  E.  3.  for       % 
fving  hifore  the  prcftdent  and  council  in  Wales  after  judgment  given 
in  tie  court  of  Common  Pleas  in  an  action  of  debt  for  42I.  los.  in 
fubveriione    legum  antiquarum,    &c.     3  Inft.    124.   cites  Trin. 
21  Eliz.  C.  B.  Rot.  3'i9.     Beans  v.  Loyd. 

II-  T.  S.  parfon  of  N.  brought  a  writ  of  premunire  againft 
R.  T.  upon  the  ftatute  of  27  E.  3.  for  fuing  in  the  court  of  audi-' 
enceolx^xt.  archbifhop  of  Canterbury,  to  impeach  a  judgment  given 
in  a  quare  impedit  before  the  juflices  of  ajjife  in  the  county  of  Suffolk, 
&c.  The  defendant  pleaded  not  guilty,  &c.  3  Inft,  122.  cites 
Trin.  -29  Eliz.  C.  B.     Thomas  Stoughton's  cafe. 

12.  An  information  upon  the  ftatute  27  E.  3.  againft  Sir  An-  S.P.Hawl^. 
thony  Mild  may,  for  that  he  and  other  commifflontrs  of  fewers  did  ^^'  ^*  5>- 
impeach  a  judgment  in  the  King*s  Bench.     He  purchafed  a  pardon  f,  15, 
from  the  king,  and  pleaded  it.     3  Inft.  125.  cites  Hill.   12  JaCt 
coram  rege- 


(P.  a.  8)     *  Pardon.  T\\t  fever al  Kinds  of  Pardons,  *Thc power 

and  the  Difference.  «uoifences^ 

is  an  ifififia* 

I-     A  LL  pardons  ar,e  cither  general  or  Jpecia/,  and  are  either  i|^  dent  to  the 

^^    acl  of  parliament^  (whereof  the  Court  in  feme  cafes  fliall  crvmn  and 

take  notice,)  orbyr^ar/^T  £/'//:>^i&7//j-(whichmuft  always  be  pleaded).  *^  ^^"^f.  . 

And  thefe  again  are  either  abfolute,  or  under  condition,  excep-  ••  much  for 

tion,  or  qualification  ;  vfor  fome  of  thofe  pardpns  laft  mentioned  the  good  of 

the  party  may  have  a  f  writ  of  allowance,  or  take  an  averment  Ihlt'tS'** 

in  certain  cafes  j  in  others  the  party  may  be  aided  by  averment  king  fliould 

only,  where  no  writ  of  allowance  doth  lie.     3  Inft.  233.  pardon,  as 

'  *^  '  that  he 

ibould  puniih.     Per  Ho  it  Ch.  J.  Show.  2S4.  Mich.  3  W.  &  M.  in  cafe  of  the  King  v.  Parfons. 
■  %  L.  P.  R,  269.  lit.  Pardon,  cites  S.  C. f  S«  (U.  a.  la). 

2-  A  fpecial  pardon  (hall  be  taken^ir  the  advantage  of  the  iing^ 
bccaufe  it  comes  at  thefuit  of  the  party  ;  but  a  general  pardon  (hall 
be  taken  more  for  the  benefit  of  the  partly  becaufe  this  proceeds    C  ^9  ] 
from  the  king  himfelf,  and  of  his  fpecial  grace,  &  ex  mero  motu. 
Adjudged-     Latch.  22.  in  Bofton's  cafe. 

3.  Per  Jones  apd  I)odderidge  juftices,  a  coronation  pardon  is  but 
in  nature  oi  2.  particular  pardon,  ^iXidi.  difiers  from  a  general  par- 
don ill  that,  where  no  certain  time  is  fpecified  as  to  the  offences, 
it  (hall  not  difcharge  any  previous  offences  for  which  judgment  has 
been  given,  but  a  general  pardon  (hall.   Latch.  141.    Davy's  cafe. 

4.  A  coronation  pardon  is  no  pardon  till  fued  out,  and  is  not  like 
3  gCQcral  pardon.     Per  Dodderidge  J.  Latch.  141.    Davy's  cafe^ 


i^  Pverogatitie  of  tt)e  &in0. 


(P»  a.  9.)     Pardon.  In  what  Cafes  not  neceffary ;  and 

in  vjh^l  grantable  of  Courfe. 

Wicrt  1       I .  Sr^^.  Gloucefter^  U  N  ACTS  that  in  cafe  it  be  found  by  the  country^ 

dJSld  of  the  ^^P'  9*  '^^'  ^  perfon  tried  for  the  death  of  a  marty  did 

death  of  a'  it  in  his  defence,  or  by  misfortune,  then  by  the  report  of  the  jujlices 
man,  aod  it  f^  the  king j  the  hingjhall  take  him  to  his  grace  ifitpleafe  him. 

on  the  arraignmrnt  that  it  was  6ont  fi  defendetidoj  upon  a  certificate  of  this  indi^ment  and  arraignment 
found  as  aforefaid,  the  cb&r.celhr  \\\  this  cjkie  Jbail grant  m pardon  to  the  party  for  hh  life,  without  apply- 
hit  to  the  king.  By  all  the  judges  of  England  Jenk.  iSS.  pi.  87.  cites  19  H.  71—- ^~S.  P.  fiaivk* 
pn  C.  76.  cap.   29.  f.  25.  S  P.  Br.  Charter  de  Pardon,  pi.  6^.  cites  4  H.  7.  2. 

Serjeant  Hawkins  fays,  By  this  ftatute'at  tirft  fight  it  feems  to  be  implied,  that  it  is  left  to  the  diicre- 
tion  of  the  king,  whether  he  will  grant  a  pardon  in  fuch  cafe,  or  not.  /ind  agreeable  hereto  it  is  faid  in 
four  feveral  notes  in  Fiizherbett's  Abridgment  of  Cafes  in  the  time  of  E.  3.  chat  a  perfon  found  guilty 
of  homicide  fe  defendendo,  ia  to  be  remitted  to  prifon,  in  order  to  attend  the  king's  grace.  And  yet  in  two 
other  notes  in  the  very  fjmevear,  it  is  faid,that  in  fuch  cafe,  if  theprifoner  caufe  the  record  to  come  into 
Chanc(*ry,  the  chancellor  will  make  him  a  charter  of  pardon  without  fpeaking  to  the  king;  and  this 
feems  to  be  fettled  at  this  day,  and  agreeable  to  the  ancient  common  law,  which  (hall  not  without  cxprefs 
words  be  reftrained  by  a  ftntute  which  feems  to  be  made  in  affirm.»  ce  of  it.  And  therefore  thefe  words 
in  the  ftatute,  (if  it  fliall  picafe  die  king),  (ball  be  taken  to  be  fpoken  only  out  of  reverence  to  him,  and 
not  as  intended  to  make  the  right  of  the  fubje£l  to  fuch  a  pardon  precarious.  And  the  cafes  above*  cited 
which  feem  to  the  contrary,  may  be  reconciled  with  the  others,  by  intending^  them  to  mean  only  the 
grant  of  the  king's  pardon  to  a  perfon  reprefented  to  h^m  as  guilty  of  homicide  fe  defendendo,  without 
any  certificate  of  the  verdidi  upon  record  ;  for  none  of  thofe  c^es  make  any  mention  of  fuch  certificate 
iwthe  others  do  j  aod  if  there  be  no  fuch  certificate  it  feems  plain  that  the  grant  of  a  pardon  is  a  mete 
matter  of  favour.  And  it  has  been  adjudged,  that  fuch  a  pardon  is  as  neceitary  for  one  who  is  indicted 
only  of  homicide  fe  defendendo,  and  confeiles  it,  as  for  one  who  is  found  guilty  of  homicide  fe  defen- 
deadoy  on  aoindidment  of  murder.    2  Hawk.  11.  C.  38  u  cap.  37.  f.  2.— — -S.  P.  2  Inft.  316,  317. 

H-  P.C.38.  2.  Where  fpecial  fnFly  amounting  to  juflifiable  homicide^  is 
found  by  the  jury,  the  patty  is  to  be  difmiiled  without  being 
obliged  to  purchafe  any  pardon,  &c.  Hawk.  PI,  C  70, 
cap.^28.  f.  3. 


F^rSi^.       (Q:^  a)     What  Thing  fhall pqfs  by  a  Pardon. 

S«  (S.  a)      [|j,    |F  ^.  le  bound  to  B,  in  an  obligation  of  1 00/.  and  after  B.  is 

Travel  v!  attaint  of  felony^  and  after  the  king  by  his  letters  patents 

Carteitt.       pardons  him,  by  thefe  words,  fcilicet,  pardonavity  remifit  faj"  relaX'-^ 

avit  pradicl.  B.  feEiamque  pacisfua  qua  ad  ipf/m  dominum  regent 

verfus  ipfum  pertinet  de  eo  quod  fecit  fuch  felony,  &c.   ts*  omnia  qutc 

ad  dominum  regem  pro  felonia  pntd,  verfus  ipfum  regem  tunc  pertinet^ 

vel  pertinere  potuity  &c,  firmamque  pacefn  eidem  B.  inde  concejfit  z 

this  does  not  reftorc  B.  to  the  fa  id  obligation ;  for  it  was  in  the 

r  20  1     aftual  pofleffion  of  the  king  by  the  attainder  before  office  found, 

and  here  arc  not  any  words  of  grant  or  reilitution,  but  only 

of  pardon.    Trin.  23  Car.  B.  R.  between  Drew  and  Chappel, 

adjudged  upon  a  demurrer.'    Intratur  Hill,  li  Car.  Rot.  921.3 

2.  A.  was  bound  to  the  king  in  a  recognizance  of  loool.  and 
was  attainted  of  treafon ;  the  king  pardoned  him,  and  reftored 
to  him  all  his  goods  aud  chattels  >yhich  hQ  forfeited  by  the  at- 
tainder i 


IPmosatttse  of  tde  iBitng.  ao 

tainder :  this  debt  to  the  king  remains ;  for  it  was  only  fufpended 
by  the  delinquency  of  A.  By  all  the  judges  of  England. 
JcnL  209.  pi.  43.  cites  i  Mar.  D.  124. 

3.  In  debt  on  bond  defendant  pleads,  that  after  the  making  it 
the  plaintiff  was  attainted  for  coining,  which  the  plaintiff  con- 
fdTcs,  and  fays,  that  afterwards  the  queen  did  by  pardon  reftore 
unro  him  omnia  botia  cs*  catalla  fiia;  and  on  demurrer  tlie  qucftion 
wa^,  vrhether  debts  by  fpecialty  were  included  in  thofc  words .^ 
Goldfb.  1 14.     Adams  v.  Oglethorpe. 

4.  A.  became  feiode  fe  in  the  year  1648,  afterwards  by  the  a£J:  ^'^'  ^• 
of  general  pardon  all  felonies  were  pardoned,  excepting  murder j   3*  p**"""" 
and  then  upon  an  inquifition  it  was  returned,  that  A.   had  a  Hawk.  PI. 
term  for  years  of  the  yearly   value    of  I  col.     It  was   adjudged  C,  68.  cap. 
that  this  was  pardoned   by  the    general  pardon;    for  nothing  is  ^But'm'^^ 
vefled  in  the  king  till  inquifition  found;  and  no  inquilition  was  found  fcirc  facias 
till  after  the  general  pardon,  and  fo  the  term  for  years  was  gone  *>y  a/^'^i- 
before  the  inquiiition  found.     Sid.  150.  15  Car.  2.     The  King  v.  SlTdcfend' 

Warde.  ant  pleaded 

that  the  in* 
tdtatc  in  the  year  1655,  became  a  felo  de  fe;  and  this  was  found  by  an  inqaifition  before  tht  general  A€t 
of  p^rdan  j  pJainti/T demurs.  Adjudged  that  this  dtbt  being  vefted  in  tht  king  icfcre  the  gcmral  iMrd'M^ 
was  not  pird 'ned  thereby,  and  could  Dot  pafs  withou:  itfcr./i  &/*n^//tt//on.  Per  Cur  Sid.  ^68.  Mich. 
J5  Car.  :i.  B.   R.    Tombcs  t.  Etherington.— —  Saund.  361.  S.  C.  2  L.  P.  R.  269.  tit. 

Pardun,  citea  S.  C. Lev.  J20.  S.  C.  fiys  it  was  refolved  that  the  debt  was  extingui&cd  in  the 

hands  of  the  debtor,  by  the  daufc  of  the  ad,  which  pardons  and  relcafcstf//  caufest  thmgs,  fuarre/syfuirs, 
jud'mtr.ts  and  erecuuor.s  \   which  is  to  be  r^ken  gcneially,  as  y^ttijudgtfirnts  and  excutiomf-.r  debtsof  tht- 
king  28  for  cffercti  \    and  as  well  for  debts  due  to  the  klrr^  by  ajfignmcnt  or  fo*fe\turty  as  debts  due  to  hio» 
^igiftcUj.^-^—^,  P.  2  Hawk.  PLC.  396.  cap.  37.  1.  55. 

5.  12  Car.  2.  pardoned  «//  deltSy  judgments^  (sfc.  An  inquifition 
found  oncfh  de  f  who  had  r.  debt  due  by  judgment  to  him.  This 
is  pardoned  by  thcfaid  general  pardon*  Sid.  264.  (Trin.  17  Car.  2. 
B.  R.  Lock  V.  Etherington. 

6-  The  word  (pardon)  includes  in  itfelf  the  word  (releafe)  ;  and 
fo  are  i  H.  7.  10.  11  H.  7.  ii.  for  all,  that  is  not  within  the 
exception,  is  by  the  general  words  pardoned  and  gone ;  and  the 
cafe  of  Sir  George  Binion  of  late  time  in  the  Exchequer,  does  not 
oppofe  it;  for  there  Sir  G.  B.  being  indebted  to  the  king^  and  J,  S. 
being  indebted  to  himy  procefs  out  of  the  Exchequer  Chamber  iflued 
againft  J.  S.  and  his  goods  feifs:;d  for  the  king,  and  then  came  the 
aft  of  oblivion  ;  and  adjudged  that  the  debt  of  J.  S.  remained  be- 
caufe  he  was  debtor  to  Sir  G.  B.  and  not  to  the  king ;  but  if  he  had 
been  an  immediate  debtor  to  the  king,  the  debt  fhould  be  gone,  per 
Twifden  and  Keeling  J.  againil  Windham  J.  upon  conference 
with  the  barons  of  the  Exchequer  and  other  juftices.  Sid.  265, 
Trin-  17  Car.  2.  B.  R.  in  cafe  of  Lock  v.  Etherington. 

7.  The  king  prefentcd  to  a  benefice  which  had  become  void  by 
a  fimoniacal  agreement,  and  afterwards  by  a  general  pardon  reftores 
all  goods  afui  chattels  forfeited  by  reafon  of  any  offence  done.  Per 
Cur.  the  king's  prefentce  has  a  good  title  notwithftanding  the  par- 
don ^  for  here  was  an  intereft  veiled  in  the  king,  which  the  pardon 
cannot  dived ;  and  the  prefentation  fhall  not  pafs  by  the  words 
(goods  and  chattels),  which  are  things  of  a  lower  nature,  and 
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2ot  IPrerogatifte  Of  tfie  Jitinff, 

all   m   the  perfonalty,   as  was    faid.     Arg.    2  Mod.  52.    Trin. 
27  Car.  2.     The  King  v.  Turvil. 

8.  A  pardon  of  all  forfeitures  will  not  dtvejl  an  interefl  vejied  m 
the  king.  Per  Cur.  3  Mod.  100.  Pafch.  2  Jac.  2.  B.  R.  The 
King  V.  Saloway. 

« 

&EfVa"'i  (Ql^*  ^)     Pardon  of  o^^>  ^^  what  Cafes  it,fliall  be 
'**^  a  Pardon  of  another. 

Cwiftra  (f  I,  pARDON  of  the  king  granted  to  an  approver fhall  difcharge 
lu^leiit'^  '^^  fl/^^/fr^.      Br.   Charters  de  Pardon,    pi.   62^   cites 

there  he*        47  E.  3.  5. 

may  be  ar- 

rai^ne4  upon  the  approvement.    Ibid. 

2.  If  twenty  are  indiBed  of  felony ^  and  after  the  Idng  pardons  the 

onCy  without  making  mention  pf  the  others,  this  is  good ;  for  felony  is 

feveraly  and  not  joint,  and  it  is  as  feveral  indictments  againft  every 

one  by  himfclf,  and  not  joint.     Br.  Charters  de  Pardon,  pi.  45. 

cites  6  £.  4.  5* 

S.  P.  For  It       3.  If  two  TiXt  joint-debtors  to  the  king,  and  he  pardons  the  one,  this 

tendcd^to**'    ^^^'   "^*  krvc  the  Other;    quaere-     Br.   Patents,  pi.  90.  cites 

he.of  a  2  R.  3.  4« 

fole'debt 

due  by  him  only,  as  it  was  faid  ;  therefore  qaaere.     Br.  Charters  de  Pardon,  p).  57.  cites  S.  C.  — .^^ 

So  wher«  two  are  hound  to  the  king,  and  both  in  toto,  and  the  king  raJeafes  to  the  one,  the  other  fhall  not 

take  advantage.    Br.  Charters  de  Pardon,  pi.  4.  cites  34.  H.  6.  3.  Ar  50.  35  H.  6.  i.  25. S.  P. 

Br.  Ibid.  pi.  36.  cites  i  H.  7.  io»  ■  ■  Contra,  it  feems,  of  joint  bond  by  two,  and  he  rckafes  to  the 
one.  Per  Aihton;  but  per  Danby  and  Prifot,  it  ihall  ferve  Iwth,  where  they  are  bound  both  in  toto. 
Brooke  makes  a  quaere.  Br.  Charters  de  Pardon,  pL  4.  cites  34  H.  6.  3.  &  50.  35  H.  6.  i.  25. 
■  For  it  was  faid  there  that  in  the  Exchequer,  if  t%Do  are  accountants,  and  the  king  releafes  to  ant, 

yet  thofe  of  the  Exchequer  will  have  the  whole  account  of  the  other.    Ibid. 

It  18  agreed,  j^.  If  a  man  and  hisfuretits  are  hound  to  pay  fine  to  the  king,  or  20/. 

man*be*  ^1  ^  certain  day,  and  do  not  pay  at  the  day,  and  the  hng  pardons 

bound  to  the  the  principal ,  this  ihall  difcharge  the  fureties.  Br.  Charters  de  Par* 

king  ai  don,  pi.  36.  cites  i.H.  7.  10. 

anothc°/«r  5'  ^^^^^^  of  fur eties  of  the  peace :  for  there  nothing  Is  due  till  the 

the  payment  bond  IS  forfeited',  for  there  if  the  king  par  Jons  the  principal  after 

9fk  certain  forfeiture,  the  furetics  are  difcharged.     Contra  of  pardon  befhre  the 

iine,  or  r    r -j  tu-j  t^  ^ 

cihcr  dbt     forfeiture.     Ibid.       . 

due  to  the  6.  j4nd  where  a  man  is  bound  that  A*  fheriff"  of  N.  fhall  pay  his 

ercwn,  the  profcrs  fuch  a  day,  releafe  of  the  king  to  the  liieriiF  after  the  day 

Se  prind-  ^^^^  "^^  acquit  the  furety  of  the  breach.     Contra  of  pardon  before 

pal  is  a  dif-  the  default.     Per  Townfcnd.     Br.  Charters  de  Pardon,  pi.  36. 

charge  of       ^Jj^g  I  H.  7.  lO. 
the  lurety  ' 

<lfo.  But  it  (rems  to  have  been  holden  as  a  general  rule,  that  ivhtrt  a  man  is  bound  as  furety  lor 
mnoriicr,y>  the  piffo^^mance  of  a  future  aB,  the  difcharge  of  the  principal  before  the  time  of  performance^ 
will  not  difcharge  the  furety,  becaufe  nothing  was  due  to  the  king  at  the  time  of  fuch  difcnargf.  But 
|t  feems  extremej  nice  \  neither  do  the  cafes  brought  for  the  proof  of  it  feem  any  way  to  come  up  to  ic  ; 
for  as  to  the  lirft  of  them,  viz.  that  of  the  king's  releafe  of  a  recogmxance  of  the  peace  to  the  principal 
before  it  is  fotfeited,  which  (h^\\  not  difcharge  the  fureties,  ic  may  be  apfwered,  that  it  will  not  fo  much 
U  difcharge  tb«  principal.     And  as  to  another  ^catC  cite4  for  this  purpofe,  vis.  that  ol  the  ktr^*t 

pardoning 


fM4cKitBg  J.  N.  the  building  of  foch  a  hoafe,  for  his  building  whereof  J.  S.  U  bound  to'  tbe  king, 
which  fluU  be  oo  difcharge  to  J.  S.  it  may  be  anfweredy  that  at  this  cafe  is  put,  J.N.  doth  not  feem 
to  be  b«ond  at  aU,  but  only  J.  S.  who  therefore  doea  not  feem  to  come  under  the  notion  of  a  fiucty, 
but  of  a  principal.     %  Hawk*  PI'.  C.  387.  cap.  37.  f.  23. 

7.  An  alUnatim  trntbout  licence  to  A.  ttnznt  for  life^  remainder  J«' where 
to  B.  in  fie  s    a  pardon  of  alienation  to  A.    will  not  fervc    B.  f.^'^'j?",!' 

Jenk.  222.    pi.  77.  tenatttiim 

fee^  a  par- 
don  of  a!!  altenations  to  one  will  (erve  the  other ;  for  they  make  but  one  tenant.    Jenk.  aaa.  pi.  77, 
cites  14  H.  6.  a6.  This  was  as  the  law  flood  before  the  12  Car.  2»,cap.  24.  which  too^  away 

fin^  for  alienations.  « 

C   22   ]  ^ 

(Q^a.  3)     Pardon  of  Principal^  in  what  Cafes  it  ^{<ic*-»>- 

pardons  the  Accejfary. 

\m    A    Was  indi£icd  as  acceflsry  to  a  burglary  committed  by  *^P;*» 

^^  •   one  who  had  been  tried  and  attainted^  but  procured  his  Pa^on, 
pardon  J  which  had  been  allowed;  and  now  A.  prayed  that  (he  cites  S.C. 
might  be  difcharged  :  but  refolved  that  (he  muji  plead  to  the  indifi" ' 
menti  for  though,  if  the  principal  have  either  his  clergy,  or  bb 
acquitted,  or  obtain  liis  pardon  before  judgment,  the  acceflfary 
ihall  not  be  queftioned  \  yet  if  the  principal  he  attainted  the  accejfary 
tnufi  anftoerj   though  the  principal  be  pardoned.     Raym.  47 7«- 
iVlicb.  34  Car.  2.  Anon. 

2«  It  feems  generally  agreed,  that  notwithftanding  all  felonies 
are  feveral,  and  confequently  a  pardon  of  one  man  cannot  be  a 
direfl  difcharge  of  another,  yet  in  fome  cafes  the  felony  of  one 
man  may  be  fo  far  d^ependent  upon  that  of  another,  that  the 
pardon  of  one  will  by  a  neccflary  confequence  enure  to  tlie  benefit 
of  the  other :  as  where  the  principal  pleaded  his  pardon^  and  wa$ 
allowed  it  at  common  la%u  before  hts  attainder ^  or  where  he  pleads, 
and  is  allowed  it  at  this  day  before  his  conviBion  ;  in  which  cafe  it 
feems  that  the  acceffary  may  by  a  neceffary  confequence  take  be- 
nefit of  it,  becaufe  he  cannot  be  arraigned  till  after  the  principal  is 
convided.     2  Hawk.  PI.  C.  387.  cap.  37.  f.  22. 


(R.  a)     The   Pardon   of    what   Things    iiiclufive,  ^^''^J 

fliall  be  Pardon  of  others. 

[l.  "TV  8  EHz.  249.  83.  Brereton.  Manor  held  in  capite,  being 
-*^*  in  leafe  for  years,  and  rents  referved  defcended  to  the 
heir,  who  entered  and  took  the  rents,  and  before  office  foundy  general 
pardon  of  5  El.  came  and  difcharged  all  intruftons  and  entriesy  and 
by  the  court  of  wards  Saunders  and  Dier,  confequently  mefne  ijfuesy 
and  liveries  are  difcharged,  and  a  precedent  cited  accordingly,  by 
the  opinion  of  5  in  the  fame  cafe  \  but  the  land  was  not  in  Icafe. 
^ut  by  2  the  ouecn  may  have  a^ion  of  account  againft  Bre^eton 

aa 


42  pcctogattDe  of  tl^e  fting. 

16  her  bailiff  or  receiver,  and  alfo  an  a£Hon  of  debt  -againft  the 
leflecs,  who  both  are  excepted  out  of  the  pardon.] 

f  2.  3  H.  7.  3.  b.  Hufley  femed  to  be  contra  ;  for  he  faid  that 
if  pardon  ^k:  made  to  the  heir  of  an  intruderj  of  the  Intrufton^  oflice 
^.^  .    ,      found  after  ihall  ferve  the  king  for  all  the  profits  before  fbutl  not  to 
(count),      [any]  other  ♦intent.] 

[3.  16  £•  4*  I.  cited  in  St.  Prerogative,  40.  b.  the  pardon  ought 
to  he  as 'wetl  of  the  profits  as  of  the  entry ^  or  otherwife  after  oCicc 
'   found;  the  king  fliall  be  anfwered  of  the  profits.] 

[4.  St,  Prerogative,  40.  b.  after  death  of  the  anceftor  the  heir 
enters,  the  king  pardons  him  all  entries  with  the  profits  be/ore  of- 
fice found ;  this  pardons  livery,  and  is fpecial  livery. '\ 

5.  If  the  king  pardons  outlawry,  which  is  promulged  upon  i«- 
di^ment  oftrefpafs  at  the  fuit  of  the  king,  and  whatfoevcr  belongs 
to  the  king,  yet  he  Ihall  make  fine  and  ranfom  ;  iorjine  and  ranfom 
are  not  pardoned  unlefs  hy  fpecial  words.  Br.  Charters  de  Pardon, 
pi.  30,  cites  22  AfT.  471 

6,  Felony  is  faid  to  be  included  in  high  treafon,  and  confequent- 
ly  ^pardon  of  felony  dif charges  an  indictment  of  high  treafon^  if  it  want 
the  word  proditiorie.     Hawk.  PI.  C.  65.  cap.  25.  f.  2. 


s«(pL 8)  (S.  a)  What  fball  be  [/aid  to  be\  pardoned  \by  a 
^^p'^ffi!  General  Pardon.  ] 

6,— ProhibiOon  (S). 

Cro.E.198.  ^j,    ip  a  man  upon  a  fuit  /';;  the  eccUftnflical  court  he  condemned  in 

To.  i»7.  ^J^^  ^^  ^^  P^rty,  and  thereupon  is  excommunicated^  and  after 

8.  C,  by  comes  the  general  pardon  of  2 1  Jac.  and  after  a  ftgnificavit  is 

same  of  made,  and  he  taken  upon  a  capias  de  excommunicato  capiendo y  and 

T.\"dman.  ^^'®  returned  in  B.  R.  he  piay  come  into  B.  R.   without  zny 

.— S.  p.  %  fcirefarias  againft  the  party  at  whofe  fuit  he  was  taken,  and  plead 

Hawk.  PI.  jj^g  pardon  in  difcharge  of  the  contempt ;  and  it  fliall  be  allowed  \ 

cap?  37*.  for  the  contempt  of  the  excommunication  was  pardoned,  though 

f.  4.1.  ....«•  fffjf  ff^g  coflsy  and  the  party  ought  to  begin  again  to  compel  him  to  pay 

^u/nviK^in   ^^^^°fl^*      P-    n  C^^'  B.  R.  between  CobRINGTON  AND  RoDMAN. 

debt,  the  Adjudged  per  Curiam,  and  there  cited  Parslowe's  case  in  B.  R^ 
defendant      Mich.  2  Car,  adjudged.] 

ja^slhat  J      o       J 

the  plaintiff' wns  rtraffrimrif iVtfff^}  to  which  the  pldintift*  in  error  pleads  the  general  pardon.     And  Che 

Court  (as  it  fcems)  held,  that  by  it  the  excoKptunkathn  wa*  dijchargcdy  for  they  awarded  a  refpondeas 

oufter.     8  Rep.  6S.  a.  Mich.  6  Jac.  Trollop  s  cafe. it  was  doubled  by  the  a  Ch.  Juftices  whrther 

an  excommunication  might  be  dilcharged  by  the  king^s  paidon,  and  the  plaintiff  rcAorcd  to  his  fuit, 

without  abfolution  and  ncoocdiation  to  the  church.     Cro.  J.  1X2.  TroUcp  v.  Richardfon. -The 

imprifonment  upoa  the  contempt  is  difcharged,  but  not  the  taxation  of  coAs  (beJLg  f  r  the  plaint'ft'*a 
i>enefii) ;  and  by  conie<]tience  the  excommunication  is  not  difcharged  ;  for  chat  depends  upon  tiic  prin- 
cipal :  wherefore  he  was  remanded.     Cro.  J.  159.     Banning  v.  Fryer, 

S.  P.  »  2,  If  a  man  be  attainted  of  felony  by  'autlatvry  or  verdiRy  and  the 

c.^iSi'cap.  ting />rtrflfo/f/ him  tf//yr/o«i^//  this  ihall  not  ferve.  Per  Strange i 
37.'  f.  8.—  for  it  {hall  be  intended  that  the  king  bad  not  conufance,  and  was 
s.  P.  Lat.     deceived  in  his  grant.     Br.  Patents,  pi,  15,,  cites  8  H.  6.  19, 

But  the  paiti«ular  crime  for  which  he  is  cocvi^ed  ought  to  be  particularly  meatioccd.    a  L«  P,  R .  270. 

m. 


Ptetrogatitje  of  ttt  mftig.  t$ 

6t.  Pardofu— — 5«  a  general  pardon  efsll  rphierks  it  not  good,  where  there  ii  a  eo»vi3ien  hy  verdk'i 
of  one  in  panicnlar.     Sid.  430.    Mich.  21  Car.  1.    B.  R.    The  King  v.  Maddocks.  .  A  general 

pirdon  oi  ail  filsnifs  dues  not  extend   to  piracy.     Hawk.  PI.  C  t;9.    cap.  37.   f.  f .  5.  p. 

a  Hawk.  P).  C.  384.  cap.  37.  f.  ii. 

Serjeant  Hawkins  fays,  it  has  been  holden  that  ancUntly  a  pardon  of  all  fH'intei  mclmded  all  trtafmi^ 
as  wrli  as  /eloni:;s  vbhacf  ever;  and  it  feems  to  be  taken  for  granted  in  many  booics,  that  a  fardon  9/ aU 
ft  enies  m  general  without  dekribinganyonc  in  particular,  w.-y,  even  at  this  day  (if  the  party  be  neither 
attainted  nor  tndi£ied),  bt  pltadti  in  bar  of  any  f^ony  whatfcever,  coming  within  the  general  limitaticni 
ibereuf,  fXtept  murder  or  rape  j  and  the  reafon  why  it  cannot  al6  be  pleaded  to  murder  or  r*ipc  is* 
fcecaufe  the  ftatute  of  13  ii.  a.  requires  an  express  mention  cf  them,  Bui  the  Serjeant  fays,  he  finds  thif 
point  no  where  foiemniy  debated,  neither  does  it  (ttm^ki^  to  reconcile  it  with  the  general  rules  concern* 
jng  pardons,  agreed  to  be  good  in  odier  cafes  j  for  if  a  felony  cannot  bs  well  pan!  >ncd  where  it  may  be 
reafonably  intended  that  the  king  when  he  granted  the  pardon  was  njt  fully  apprifcd  of  the  ftate  of.  the 
cafe,  much  lefs  does  it  fc?m  icafonable  that  ii  (hould  be  pardoned,  where  it  m.iy  be  well  intended  that  he 
»a$  not  apprised  of  it  at  all.  And  if  a  felony  wher^f  i  perfon  is  a'tainteJ  cannot  be  well  pardoned, 
even  thoogh  it  appear  that  the  king  was  informed  of  all  the  circumilanccs  of  the  fadl,  unlefs  it  alfo 
appear  that  he  was  informed  of  the  attainder,  much  lefs  docs  it  feem  reafonabie  that  a  felony  ihould  be 
wdl  pardoned,  where  it  docs  not  appear  that  he  knew  any  thing  of  it;  lor  by  this  means,  where  the 
king  in  truth  intends  only  to  pardon  one  felony,  he  may  by  confcquence  pardon  the  greateft  number  of 
the  moil  heiooQS  crimes.  And  for  thefe  rralbns  he  fuppofes  general  pardons  are  commonly  made  by  a^ 
of  parliaxneot.  As  to  the  precedents  of  fuch  general  paidons  in  KaftaPs  Entries,  it  may  be  anfwerrd, 
that  their  aothorlry  feem  to  be  of  lefs  weight,  when  compared  with  thofe  many  precedents  of  pardons  in 
the  Rcgifter,  every  one  of  which  particularly  dcfcribcs  the  offence  which  j&  par  Joncd,  and  even  thofe 
mi>ich  lelate  to  homic'de  by  iuratics  or  infants,  or  in  fclf-defence,  &c.  except  only  one  which  pardoue 
cfcapes,  but  exprefsly  excepts  ail  voluntary  ones.  And  therefore  where  the  b  »oks  fpeak  of  pardons  of 
all  felonies  in  general  as  good,  perhaps  it  may  be  leifonabie  for  the  moil  part  to  intend  that  they  either 
fpeak  of  a  pardon  by  parliament,  or  that  they  ftppoie  that  the  particular  crime  is  mentioned  in  the  par* 
doflj  though  they  do  not  exprefs  it.     2  Hawk.  1^1.  C.  333.  cap.  37.  f.  9. 

3.  A  pardon  granted  at  the  fuit  of  the  party,  Jhall  he  taken  more  Br.  Patents, 
Jlrong  for  the  k'tng^  and  more  Jirong  aga'wjl  the  party ;  but  a  general  P':  M»  citea 
pardon^  or  a    pardon  granted  ex  mero  wotu^  fhall  be  taken  more  Lat  22.S.P. 
ftrong  againd  the  fking,  and  more  flroiig  for  the  benefit  of  the  adjudi,ea  in 
party;  fork  is  intended  there  that  the  king  has  knowledge  of  the  fjljc**"* 
matter :  centra,  where  it  comes  by  fuit  of  the  party,  cr  by  furmiic.     ,1 
Br.  Charters  de  Pardon,  pi.  25.  cites  37  H.  6.  21.  '  ^    ^J 

4*  If  xihcjound  by  cjjlce^  that  the  tenant  of  the  king  died  feifedy  and  g^    p. 
that  his  heir  intruded ,  and  after  intrnjions  are  pardcfwd  by  parliament^  de  pardon, 
yet  the  heir  Jhall  render  the  mefne  profits ^  but  fhall  not  be  puniflied   P^-  7i»  citct 
for  the  intrufion,  for  this  is  jardoned,  but  not  the  profits ;  and  J'„/^h^ 
the  cfchcator  ihall  be  charged  of  the  profits  where  the  office  is  re-  intruficnt 
corded.     Br,  Intrufion,  pi.  21.  cites  33  H.  8.  are  pardoned 

by  pari  ia* 
aenr  before  efice  fcvt:dt  tvb.re  tlie  heir  has  entered,  there  the  profits,  the  entry,  and  livery,  and  all  art 
pardoned;  and  there,  though  the  ofiice  comes  after,  which  finds  the  int.bfion  of  the  heir,  yet  all  n 
g-.Tthy  the  pardon.     Br.  Intrufion,  pi.  21.  cites  33  H.  8.— —Er.  Charters  dc  Pardon,  pi.  71.  citet 

S.  C Br.  Intrufion,  pi.  16.  cites  3  H.  7.  3.  S.  P.  Br.  Office  dcvant,  pi.  31.  cjtcs  S.  C. 

Br.  Livery,  pi.  65.  S.  P.  S.  P.  Dy.  241.  adjudged, S.  P. .adjtidijed  Lev,  43« 

SAiVTLTGKa*s  cafe,  where  lands  were  held    in  capite,  and  were  devifed  from  the  nght  heir  to  B., 
the  next  heir,  during  whofe  n.irority  j.S,   entered   and  received  tie  profits;  and  held,  that  though 
htmfioat  were  excepted  exptefsly  in  the  pardon,  yet  this  was  within  the  pardon,  becaufe  no  oHiie  wa^ 
fmrnd, 

5.  A  tenant  by  knight  fervicc  in  capite  dies,  his  heir  off  nil  age ;  If  there  be 

he  enters  and  takes  the  profits  before  any  office  found.      5  Eliz.  an  aii  JlJd"  n"offic» 

cf  parliament  pardons  all  entries  and  intruftons  :  this  difcharges  the  found  of  it, 

mcfne  iffues  taken,  and  juflifies  the  entry,  and  amounts  to  a  livery.  *  pardon 

T^ht  entry  before  the  office  being  pardoned^  all  the  confcqucnces  of  it  \^  "office 

ttre p,irdoned ;  livery  is  made  to  the  heir  to  juftify  his  entry;  and  ouyht  to 

w  office  found  afterwards  comes  too  late.     By  the  court  of  ward?,  P^''^^;*  ^^? 

and 


J 


«4  Prcro0atft)eoft&ei&in9* 

«k)  the        and  all  the  judges  alliftants  there.    Jciik.  234.  pi.  9.  cites  8  Eliz. 

it  win  not  difchargc  them  ;  for  they  arc  vcfted  in  the  kmg,  and  being  veded,  they  unnot  bedifcharged 
without  being  mentioned:  in  the  principal  caie  they  were  n^er  vcfted,  for  the  fad  pardon  befose  the 
office  found  prevemtcd  the  veiling  of  them.     Jcok.  234.  pi.  9. 

$0  a  general  6,  JuTOTS  eat  ftnd  rfraiik  at  their  awn  cafij  before  vcrdift,  and  after 
Sc'^kinc^  their  departure  from  tbe  bar  5  and  this  was  jcertificd  upon  the 
fcvcd  jurors,  poftea :  and  it  was  heldfhat  the  jurors  were  fineable ;  but  it  was 
who  had  cat  held  clcarly,  that  it  was  pardoned  by  the  general  pardon.  Mo.coc^ 
*/tLt;.  pi- 825.     Hill.37E«2.     Hall  V.  Vaughan. 

Irrom  ceniure*     Freem.  Rep.  79.  Pafch.  1673.  C.  B.  Bellamy  v.  Player. 

7.  If  one  pleads  a  falfe  plea^  for  which  he  is  fineable,    ^d 
after  and  before  the  judgment  there  comes    a  general  pardon, 
the  judgment  fliall  be  that  he  is  not  in  mifericordia  quia  pardonatur. , 
Mo.  599.  pi.  825.     Hill.  37  Eliz.     Hall  v.  Vaughan. 
Mo.  394.  8.  A  writ  of  entry  was  brought,  and  before  judgment  came  the 

^^* — r  general  pardon,  anno  35  Eliz.  by  which*  a// }5^;/^j,  amerciaments^ 
pTsi,  cites  contemptSy  is^c.  were  pardoned ;  after  which  there  was  judgment 
5,  C.  for  the  plaintiff,  but  the  entry  was,  fed  n(m  mifericordia  quja  par* 

donatur.  Upon  error  brought,  it  was  held  a  good  judgment,  and 
that  by  the  pardon  of  the  original  tort  the  amerciament  was  dif- 
charged;  for  die  caufe  of  the  amerciament  was  the  tort  and  contempt 
of  the  tenant,  in  not  rendering  the  land  tp  the  tenant,  according 
to  the  king's  writ ;  and  though  the  judgment  and  amerciament 
were  fubfequent  to  the  pardon,^^  yet  the  original  caufe  of  aftion 
being.pardoned,  of  confcquence  the  amerciament  is  pardoned  like- 
wife.  Adjudged.  5  Rep.  49.  Mich.  39  &  40  Eliz.  B.  R, 
Vaughan's  cafe. 

9.  Sheriffs'  cannot  colle<9:  ^nes  or  ijfues  after  a  general  pardon ; 
and  for  fo  doing  an  under-fheriff  was  puniflied  in  the  Star-chamber. 
*[  25  3   Godb.  178.  Marriot's  cafe. 

The  trefpafs  iQ.  Trefpafs  was  brought  the  25/A  September^  i  Jac.  with  a  conii" 
was  faid  to  „Qa„jj  fQ  the  2'jth  of  November  after  :  upon  not  guilty  pleaded  by 
June,wirha  the  ♦defendant,  ti^it  plaintiff  had  judgment :  the  judgment  was  not, 
c^ntinuan-  quod  capjatur ;  for  a  general  pardon  pardoned  all  offences  until  24 
do,&c.The  St.p-einber,  1  Jac.  and  upon  this  the  force,  which  gives  a  fine  to 
vU/'lirhU  de  the  king,  was  pardoned.  Judged  and  affirmed  in  error,  Jenk,303, 
line,  quia     pi.  76.  citcs  P.  6  Jac.     Strickland  v.  Thorp. 

,  pardonatur. 
It  was  infMted  that  only  part  of  the  trefpafs  was  pardoned,  via.  from  xift  June  to  a 5th  September,  bat 
that  the  trefpafs .  from  the  itth  to  the  6th  November  is  not  pardoned,  and  therefore  as  to  that  there 


Is  not  laid  in  ihe  entry,  but  only  quoad  depafturationem  k  confumptionem  herbae,  which  is  added  only 
to  increafc  damages  to  the  party,  hut  not  the  fine  to  the  king.  Yelv.  126.  S.  C— ^Cro.  J.  207.  S.  C. 
»BrownL  211.  S.  C.  , 


•"■^ 


1 1 .  A.  was  indited  upon  the  ftatute  of  forcible  entry^  and  rejiitt^ 
tion  was  awarded.  A.  traverfed  it,  and  a  venire  facias  was  awarded, 
and  diflrefs  with  the  nifi  prius  ;  after  which  came  a  general  pardon^ 
M'hich  pardoned  the  force;  the  faid  trial  was  ftayed,  by  the  opinion 

of 


.  Pretoflatitie  of  tfjc  ftiitff^  ,    «5 

of  ill  the  judges  of  England ;  for  the  king  will  not  proceed  dgairifi 
his  pardon.     Jenk.  312.  pi.  98.  cites  I  Cro.  144. 

1 2.  A.  e^diibited  a  libellous  bill  againft  B.  in  tlie  Star-chamber  ; 
after  which  came  the  general  pardon  of  the  2  ift  Jac.  and  theii  for  • 
want  of  caufe  being  (hewn,  it  was  taken  oiF  the  file,  and  the  plain- 
tiff fined  lool.  to  the  king,  and  lool.  to  B.  afid  it  was  refolved 
that  the  fine  and  cofts  are  difcharged,  upon  the  authorityof  Hutt.79« 
Beverley's  cafe,  which  did  not  at  all  differ  from  the  prefent,  though 

a  day  was  here  given  tojhew  caufe  \  for  the  plaintiff  hath  not  any 
means  to  plead  the  pardon.  Cro.  Car*  68.  Pafch.  3  Car.  by  all 
the  judges  at  Serjeant's-inn.  • 

13.  If  cofts  in  the  ecclefiaftlcal  court  are  not  taxed,  a  general  Lit.  15^ 
pardon  difcharges  them.     Lat.  190.  Palmer  v.  Warner.  fudred!^!/ 

MW^grJtd  before  tlie  pardoa,  but  r9t  taxed  tiil  af^cr  the  pardon,  they  are  not  difcharged.  Cro.  Car.  9.  Dr. 
BrkJce3idrn*&  cafe.  Coih  were  taxed  up<m  am  attacknunt  againft  an  atiorney  for  inale-{ira£tice,  bj 

way  of*A]Kfr^4  ti  the  party  grhvcdf  and  then  came  out  a  general  pardon,  which  difchargad  thecooiempu 
The  coort  inclined  chat  the  co*^s  were  difcharged,  for  they  are  mt  cofts  upon  ajudiiuif  prcc«dmgy  Ewt  m 
'  kind  of  ccmpificuM  with  the  offender,  and  fo  not  like  cofts  taxed  in  the  ecclefirftical  court  pro  refbrmatibm 

iKrav.     2  Vent.  194.  Anon,  cites  5  Rep.  51.  Hall's  cale. 2  Hawk.  Fl.  C.  394.  cap.  37.  f.  43. 

—  A.  was  fentenced  f6r  dcfawictlon  in  court  chrlflian,  and  appealed  to  the  arches,  but,  upon  the  zQL 
of  geoeraJ  pardon  of  21  Jac.  i.  cominj^out,  qvUitd  bit  appeal  ^  upon  vthich  the  court  of  arches  tax^d 
cofts  agamft  him.  The  court  held  clearly,  and  it  was  admitted  on  both  fides,  that  after  the  pardon  they 
had  a«  power  to  rax  cofti ;  and  that  the  defendant  did  well  in  dropping  bis  appeal,  becaule  the  fenienceott 

wtikh  it  was  founded  was  vacated  by  the  pardon  of  the  offence.     Lat>  155.  Lewis  v.  Whitton. For 

a  ctmtempf  ni  a  ccurt  of  equity,  if  cofls  are  taxed  to  the  parry  grieved  before  the  pardon,  they  are  not  dif- 
charged,  becauie  it  is  in  a  court  of  equity ^  where  coib  are  at  tne  pleafure  of  the  judge.  See  2  Vent.  194. 
tays,  it  was  held  per  Atkins  Ch.  B.  and  Vent  J.  in  the  dutcby  court,  that  the  cofts  were  not  dif- 
charged.  i  Hawk.  yi.  C.  394.  cap.  37.  f.  43.  c!t|s  S,  C. — i-No  cofts  for*  contempt  difcharge4 

bj  the  general  pardon.     Todi.  io8.  cites  27  £lls.  Fulwood  v.  Fulwotfd. 

14.  The  coroner  returned,  that  A.  was  killed  iviti  a  gun  bymtf- 
adventurem  The  Court  held  this  not  within  the  general  pardon  ; 
for  that  it  was  manjlaugbter,  being  occafioned  by  an  unneceffarj  aEl ; 

.  and  the  defendant  muft  purchafe  a  pardon.  (So  that  it  feems  the 
ad  does  not  pardon  manfiaughter.)  Sty.  337.  Trin.  1652.  C.  B. 
Anofi. 

15.  General  pardon  docs  fwf  y^zxion  Jtmony,  though  it  concludes  2  L.  P.  R. 
with  fuch  general  words,  viz.  and  all  other  offences  which  the  king  V^\^^\ 
can  pardon.     It  is  true  he  cannot  be  punifhed  for  this  fimony  upon  s.  c.-lit  is 


malum  in  ju 

Sid.  212.  Snow  v.  Pi}|llt?s.     And  fays  it  was  fo  adjudged  in  the  delegates  in  S.  C.<— ^ Butber- 

jeant  Hawk'tna  fays,  this  feems  to  be  no  good  reafon  \  for  barreiry,  and  the  injurious  ftriking  of  another, 
and  grnerally  all  offences  at  common  law,  are  alfo  mala  in  fc  ;  and  yet  it  feems  dear,  that  unlefs  thejr 
^  capital,  they  may  be  pardoned  by  fuch  a  pardon.     2  Hawk.  PL  C.  1%%^  cap.  37.  f*  26. 

[26] 

16.  A  judgment  for  rent  arrear^  which  was  difcharged  by  the  N.  Ch.  k. 
ad  of  oblivion  i66o,  was  decreed  to  be  vacated.    Clian.Cafes,  55.  ?  Ami^rc. 
Trin.  16  Car,  2.  Bolton  v.  Arme,  ^ 

17.  Money  not  a£lually  paid,  but  retained^  was  not  difcharged 
by  the  a£t  of  indemnity,  as  Lord  Ch*  J.  Bridgman  conceived ; 
but  it  was  referred  tu  make  a  cafe.  Chan.  Cafes^  ^^.  Mich. 
16  Car.  2.     Dickenfon  v.  Know^. 

f8.  A* 


06  l^retosatttieoftl^e&fnA* 

1 8.  A.  was  indebted  to  B.  and  afterwards  during  the  ufurpa* 
tion,  his  eftate  was  fold  by  the  fequeftrators  to  B.  who  dedu£bed 
out  of  the  purchafe-money  his  debt.  After  the  reftoration  and 
general  z6t  of  pardon  paiTed,  A/s  heir  brought  a  bill  in  equity 
againfl  B.'s  executor,  praying  an  account  of  the  profits.  The  Court 
would  not  compel  an  account;  for  thztall  monies  received  by  tie  pr^ts^ 
are  pardoned  by  the  zQ. ;  but  upon  B.'s  executor  confenting  to  ac-> 
count,  on  paying  back  the  purchafe»money,  and  B.'s  ^ebt,  it  was 
decreed  accordingly.  Chan.  Cafes,  172.  Trin.  22  Car.  2*  in  Cane. 
Stowd  V.  Long. 

19.  The  defendant  was  fued  in  the  fpiritual  court  for  dilapidM* 
tbnSf  and  pleaded  the  general  pardon,  by  which  all  offences, 
contempts,  penalties,  &c.  were  pardoned ;  and  for  this  reafon  he* 
prayed  a  prohibition ;  but  it  was  denied,  becaufe  the  ftatute  never 
intended  to  pardon  any  fatisfaBion  fi>r  damages^  but  only  to  tak*  away 
temporal  punifhments.  j  Mod.  56.  Hill.  36  Car.  2.  B.  R.  Pool 
V.  Trumbal. 

20.  A.  was  convifted  of  barretry,  and  produced  a  pardon^ 
which  was  of  all  treafons,  murders,  felonies,  and  all  penalties, 
forfeitures,  and  offences.  The  Court  faid,  the  words  (all  offences) 
will  pardon  all  that  is  not  capital,  i  Mod.  102.  Mich.  25  Car.  1. 
B.  R.  Angeli's  cafe. 

21.  By  the  ad  of  general  pardon  13  Car.  2.  f.  5.  all  debts  and 
(urns  of  money  due  to  the  crown  are  difcharged,  though  they  do 
not  relate  to  the  wars.     But  a£k$  and  a£l:ions  offubjeBs  are  not  diC* 

•  charged,  unlefs  they  are  fuch  as  concern  the  war's*     Refolved  per 

Cur.  3  Lev.  134.  in  cafe  of  Travell  v.  Carteret. 
Sbjeant  ^2*  A  qiicftion  was,  whether  afier  verdiB  for  the  king,  a  par- 

Hawkins       don  (hall  excufe  th^  forfeiture  ?     But  adjomatur.     See  the  argu- 

toteafcTtiel  "^^"^^  ^"  ^^  ^^^^^»  3  ^^^'  241.  to  243.  Mich.  4  Jac.  2.  B.  R.. 
nje,*that     The  King  v.  Johnfon. 

pardon  by 

ibe  kJnifi  without  exprefs  ivorJs  cf  rtfUtut'ion^  Jhall  not  dhfeft  either  from  the  kiog^  or  fobjcA  an  mter^p 
cither  In  lands  or  goods^  veiled  in  them  by  an  attainder  or  coovidion  precedent;  yet  it  feemc  agre^, 
that  a  pardon  prior  to  a  convlHUn^  fiall  prevent  any  f erf  titer  e  either  of  Jaods  or  goodt.  %  Hmwk.  f^. 
C.  396.  wp.  37-  f»  54- 

23.  A.  was  indicted  for  keeping  a  glafs*houfe,  being  a  nufanct^ 
and  thereof  convicted  and  fined;  afterwards  came  the  genera) 

.  pardon  :  the  Court  held  upon  confideration,  that  he  was  difcharged 
thereby  only  as  to  thtfiney  and  not  as  to  the  abatement  of  the  nu^ 
fance ;  for  that  is  not  a  punilhnient  to  the  party,  but  a  removal  of 
that  which  is  a  grievance  to  other  people,  and  which  any  common 
perfon  may  abate.  Salk.  458.  Hill,  i  W.  &  M.  B.  R.  The  King 
and  Queen  v.  Wilcox. 

24.  A.  was  conviBed  of  deer^fiealing  in  the  fum  of  20 1.  The 
queftion  was,  whether  this  was  within  the  general  aft  of  pardon  I 
Pengelly  Serjeant  argued  that  this  was  not  pardoned,  being  z  final 
judgmmH  on  which  a  writ  of  error  lies ;  and  that  it  was  not  fuch  an 
offence  as  could  be  pardoned,  becaufe  of  iht  forfeiture  to  the  p^^y 
grievedy  which  is  part  of  the  judgment,  fo  that  he  has  an  intereft  in 
the  penalty y  and  becaufe  the  punUbment  is  by  way  of  fatisfaBionta 

the 


Prero0atit)e  of  t^e  l&im.  16 :(; 

the  party,  and  not  for  example.    Arg*  Salk.  383.  M.  9  Ann.  B.  R. 
The  Queen  v.  Barret. 

25.  A  general  pardon  pardons  public  offences  done  to  the  com* 
monwealth,  but  ff^^ritAi/f  i/yW/Vx  done  to  particular  perfonft  5  for 
]f  it  fhould,  this  would  be  to  mix  mercy  aftd  injuftice  together  \ 
to  be  pitiful  to  one,  and  cruel  to  another,  in  one  and  the  fame  tlQl. 
2  L.  F.  R.  271.  tit.  Pardon, 

26.  Serjeant  Hawkins  fays,  it  has  been  queftioned  whether  a     [  27  1 
general  pardon  of  all  trejpajfes  extends  to  champerty  or  confederacy* 

2  HawL  PL  C.  389.  cap.  37.  f.  27. 


(S.  a.  2)  What  fliall  be  faid  within  the  Exception  of  a 

General  Pardon. 

I.   A     Was  inclined  for  piracy ;  and  for  (landing  mute^  was  con-. 

^'  demned  to  fufFer  the  penalty  of  peine  fori  i'f  dure.  Before 
it  was  put  in  execution,  came  a  general  pardon  of  all  paitis^  cofh- 
tempts  ^  and  executions  y  excepting  piracy :  and  it  was  held,  by  the  major 
part  of  the  jufticcs,  that  the  party  might  be  indifted  again  for  the 
piracy,  the  judgment  (which  was  pardoned)  being  only  for  the 
ofi'ence  in  {landing  mute.  Dy.  308.  Pafch.  14  £Iiz.  B.  R« 
Q>bham's  cafe. 

2.  To  an  information  on  the  5th  EHz.  for  converting  atahle  fand  S.  C.argudi 
into pafluirey  aild  for  continuing  the  fame  three  years ^  the  defendant  J^**'  "7-  . 
pleaded  not  guilty  as  to  the  converfion,  and  to  the  continuance  ^'^c  of 
the  general  pardon  of  the  1 5thEIiz.  and  on  demufrer  it  was  argued  5ul  an©*. 
on  one  ^^ty  that  the  a£l  by  excepting  only  this  converfion,  did  not  ^'''*- 
extend  to  the  continuance,  (they  beii^g  diftin£l  and  fcvcral  things,)  fays  that ^tbc 
and  fo  the  continuance  was  pardoned  :  and  on  the  other  fide  it  counfciwidi 
was  infilled,  that  the  converfion  being  excepted,  that  includes  the  ^\  *|^f?^" 
whole  offence,  and  extends  therefore  to  the  continuance.     Adjor-  divers  cx- 
natur,  Lc.  274.  Mich.  26  Eliz.  in  Scacc.  Cleypole's  cafe.  ccptions  to 

the  infor- 
nttdoD,  wfakh  tn  truth  were  material ;  wherefore  the  Court  could  not  give  judgtoeot  with  the  plaintiff* 
,kai  that  the  caufe  was  ended  by  compofKion.  ' 


3.  The  general  pardon  of  the  a8th  Eliz.  is  of  all  felonies,  ex-  iHiwk.pi. 
cepting  burglarjy  &c.     The  quefticn  was,  whether  an  attainder  of  ^-sSs."?. 
burglary  be  within  this  exception  ?  It  was  refolved  by  all  the  juftices  ci^s  s.*c. 
of  England^  that  it  was  excepted,  for  if  fuch  an  exception  would  «»<*  ad<Js> 
include  burglary  before  it  was  triedy  though  it  does  not  then  appear  ^^^^  ^^' 
to  be  fo  in  the  eye  of  the  law,  and  Hands  a  doubt  left  at  the  trial,  JiUii'n  the"* 
ivhcther  burglary  or  not,  a  fortiori  ought  it  to  Le  excepted  when  i«terof  the 
the  burglary  appears  of  record  by  judgment  at  law  5  and  fince  the  "n^^^Jj^^^J  *' 
burglary,  which  is  the  foundation,  is  excepted,  therefore  every  be  intendeJ 
thing  confequent  thereupon  is  excepted  likewife.     6  Rep.  13.  a.  '<>  be  within 
Cafes  of  Pardons.  .  '    f/i.".^-« 

Kciiher  does  it  foHoii',  that  becaufe  a  pardon  of  a  fclooy  whereof  a  perfon  i?  attainted,  is  not  goo4, 
w;ihout  mentioning  the  attainder,  therefore  fuch  a  generai  exception  of  all  felonies,  /hall  not  extend  t» 
thoTe  whereon  there  hath  been  an  attainder ;  for  the  cafe  of  fuch  a  pardon  depends  on  this  fpecial  reafon 
tbit  the  king  ouf  ht  to  be  folly  appiized  of  the  proceedings  againft  the  party  before  he  pardons  him.       ^ 
$.  F.  J«nk.  269.  pi.  85.— —3  Iftft.  234.  tiusHHl.  29  Elix.  S.  C. S.  P. '3  Uft.  238. 

4-  A.    . 


27  jprero0atitte  of  tie  lUinff. 

4«  A.  i^as  bound  in  a  recognizance  .to  appear  before  th^  high 
commif&oners,  ii//^?  not  to  depart  without  licence*;  to  which  A.  pleaded 
the  general  z(k  of  pardon,  which  excepts  all  recognizances,  &c. 
except  recognizances  for  appearance.     Adjudged  by  all  the  barons 
of  the  Exchequer,  that  the  departure  without  licence  was  not  par- 
doned, but  within  the  exception  ;  for  the  not'  departing  witbot/t 
licence  was  only  mentioned  in  the  recognizance,  in  order  to  coa- 
tinue  ner  appearance  ^  and  though  not  mentioned  in  the  exceptioiv 
yet  it  is  not  a  collateral  thing,  but  within  the  fcnfe  of  it.    2  Le.  1 79* 
t  28  ]     Trin.  3 1  Eliz.     Pafchall's  cafe. 
A  bin  was         5.  A.  brought  his  bill  in  the  Star-chamber  for  riots  and  routs^ 
thelar^     &c.  which  was  five  years  before  tlie  general  paidon,  in  the  reign 
chamber,      of  Q^Elizabeth,  whetein  wete  excepted  rt// ^^iw/Z/Vi,  iffc.  incurred 
and  then      Jl,r  any  offence^  KSfc,  fir  which  any  bill  hath  been  exhibited  within  8 
merJ  par-  y^^^^  before  ^  and  now  depending^  and  alfo  except  all  offences^  contempts^ 
don  J  and       £5*c.  for  which  any  bill  Was  exhibited  within  fiur  years  before^  and 
afterwardi     '^Qt^jj  depending.     The  queftion  was  referred  by  the  court  of  Star- 
waa  ttied       chamber  to  Coke  folicitor-general,  who  certified  that  the  fine  to 
and  a  fine     the  queen  was  not  pardoned,  but  excepted ;  but  the  imprifonment 
fctwi  the      jnd  corporal  punifhment  were  pardoned ;  but  if  the  bill  had  been 
for  partof     exhibited  within  the  four  years  ^  then  the  offence  itfelf  being  excepted^ 
Che  matter     by  confequence  all  incidents  or  dependents  upon  it,  whether  cor- 
^r?tf  '^  poral  or  pecuniary,  are  excepted ;  and  therefore  in  that  cafe  no- 
for  other      thing  IS  pardoned.     And  this  certificate  has  been  often  confirmed 
iintter         by  ^e  Opinion  of  the  court  of  Star-chamber.     5  Rep.  46.  b« 
^^  ^  Mich.  35  &  36  Eliz.     Franklin's  cafe. 

^aintiff  was  fioed  to  the  king  and  the  party  grieved,  it  bs\ng  fcandalouSf  and  net  examituAU  hy  the  Court* 
The  queftion  was,  whether  this  fine  and  damages  fet  upon  the  plaintiff  were  within  the  exception  of  the 
pardon,  which  it  <^  all  efffnces^  &c»  whereof y  or  for  ^obicb  any  bill  tv'ubin  %  years  before  Vfos^  amd  u 
ntw  depending.  Adjudged  that  it  was  pardonH,  for  this  /hall  not  be  faid  to  be  a  bill  Jep€»diag  (accord- 
ing  to  the  exception)  en  the  part  of  the  plaintiff y  to  charge  him  with  the  offence  }  for  his  bill  can  Acver 
be  faid  a  bill  depending  againft  him/elf  on  which  ^t  plaintiff  is  to  be  fined ;  -but  it  was  only  intends  to 
encept  bills  depending,  with  regard  to  the  defendant^  and  this  contempt  was  accidental  and  c^lateral  to 
the  bill,  which  being  pardoned,  by  confequence  the^m  is  pardoned  likewife.  By  all  the  judges  at  Ser* 
jcaats-lon,  in  Fleet-ftreet,  except  one.    Hutt.  79.  Hill,  i  Car.  Beyerly  v.  Powell.  Jo.  89.  S.  C. 

6.  In  the  general  pardon  of  the  35  Eliz.  there  was  an  exception 
of  all  offences  for  which  any  fuit  at  any  time  within  fiur  years  before^ 
or  upon  the  l^day  of  this  prefent  parliament^  an^  isy  orjhall  be  no%v^ 
on  the  Iqfl  day  of  the  fefjions^  depending  in  the  Star-chamber.  And  in 
this  cafe  a  bill  was  exhibited  in  the  term  before  the  parliament^  and 
procefs  awarded  returnahle  the  term  after  the  feflions  ended.  Ad- 
judged that  this  was  a  fuit  depending  before  the  return  or  ferving 
of  the  fiibpoena,  and  fo  within  the  exception,  this  being  a  prbcei^ 
ifiinng  out  of,  and  returnable  into  the  fame  court  where  the  bill  is 
exhibited,  (viz.)  the  Star-chamber  j  and  there  is  a  great  diverfity 
between  this  and  an  original  ifTuing  out  of  Chancery,  and  return- 
able in  B.  R.  or  C.  B.  for  there  the  original  comes  out  of  another 
court y  and  there  is  no  record  in  B.  R.  or  C.  B.  before^  the  return  of 
k{     Adjudged.     5  Rep.  47.     Hill.  39  Eliz.     G.  Littleton's  cafe. 

7.  A.  was  outlawed  on  a  recognisance  in  nature  of  a  ffatute  ftaple» 
and  after  came  the  general  pardon  of  the  39th  Eliz.  excepting  edi 
debts  due  to  the  queen  by  recognizance^  &c.  or  otherwife^  and  txr 

cept 


tfcpt  2II 'debts  alretidy  forfiitedhy  rtafon  of  any  oiitlaivry.  It  wis  fe- 
folved^  that  by  the  laft  exception  it  apJ5ears  to  be  the  queen's  intent 
not  to  include  any  debts  which  accrued  due  by  outlawry  within 
the  firft  exception  j  for  as  to  thefe  there  is  Tifpecial  fiiving,  and  in 
a  fpeciai  manner ;  and  being  a  general  pardon,  it  is  to  be  taken 
inoft  beneficially  for  the  fubjecb,  and  moft  ftrongly  againft  the 
CFOwn.  5  Rep.  49-.  b.  50.  a/ Hilh  41  £liz.  in  Scaccario. 
Wyrral's  cafe^ 

8.  The  general  pardon  of  the  21  Jac.  was  with  an  exception  of  Hct.  12^. 
mil  tHheSf  and  ailions  of  quare  imped'ttf  other  than  fuch  which  the  s.  c— Jo. 
king  may  have  by  reafon  of  any  lapfe  incurred  ultra  three  years  laft   334*  S-  c. 
paft  for  any  benefice  ivhereofatty  incumbent  then  luasy  or  the  lajl  day 
(f  tU parliament  fbould  be^  in  pojefflon  by  prefentation  or  collation^     In 
this  cafe  the  church  became  void  by  the  incumbent's  taking  another 
benefice,  and  continuing  fo  two  years,  the  king  made  title  to  pre- 
fcnt  by  lapfe.     Adjudged  that  the  pardon  extended  not  to  this 
cafe ;  for  that  it  was  never  the  intent  of  it  to  difpenfe  with  plurali- 
ties  J  and  the  defendant  is  not  an  incumbent  within  the  provifo  of 
the  exception,  for  he  is  an  incumbent  by  ufurpation  and  nvrong,     [  20  1 
Cro.  Car.  354.  Hill.  9  Car.    Per  all  the  jultices  in  the  Exchequer 
Chamber,  except  two.    TheKing  v.  the  Archbifhop  of  Canterbury 
andPryft. 

9.  A.  being  indebted  to  B.  the  king's  receiver,  gave  him  a  bond^ 
upon  which  his  lands  and  goods  were  extended  ;  and  afterwards 
upon  fecurity  given  to  abide  the  order  of  the  Court,  the  gobds  of 
A.  were  reftored,  and  for  fo  doing  A.  and  C.  enter  into  a  recog- 
nizance; and  upon  breach  thereof  judgment  was  had,  and  a  writ 
of  error  brought,  in  which  there  was  a  nonfuit  after  the  general  aft 
of  pardon  \  and  then,  a  fcire  facias  being  brought,  the  defendant 
pleaded  the  pardon  thereto,  in  which  were  excepted  all  recogni- 
zances, obligations,  &c.  entered  into  by  any  receiver  fince  the 
25th  March,  1640 ;  and  in  another  claufe  all  bonds  taken  in  his  late 
majeffs  name  before  May  i6i\2y  for  fecuring  the  proper  debt  of  any 
receiver  of  the  revenue^  were  like  wife  excepted.  This  recognizance 
was  held  to  be  included  within  the  exception  under  the  word  <?M- 
gati9n ;  for  though  an  obligation  is  not  a  recognizance  in  pleading, 
it  may  well  be  fo  within  the  meaning  of  an  aft  of  parliament,  and 
this  was  given  in  lieu  of  the  obligation  entered  into  before,  and  is 
a  h&nd  of  record ;  an4  fo  being  both  obligatory ^  it  is  in  this  cafe  the 
fame  thing.  Hard.  366.  Mich.  16  Car.  2.  inScacc.  The  Attor- 
ney-genexal  v.  Ward. 

10.  A  bill  was  filcdby  A.  in  the  Exchequer  againft  B.  for  wages 
due  to  him,  as  an  officer  under  him  in  the  Mint,  B.  having  been 
made  mafter  of  the  Mint  by  the  keepers  of  the  liberties  of  England, 
and  thereupon  entered  into  articles  with  them  for  payment  of  the 
laid  wages.  Upon  the  reftoration  all  public  debts  and  fecurities 
were  vetted  in  the  king,  but  became  difcharged  by  the  aft  of  obli- 
vion, excepting  the  accounts  of  perfons  *who  have  received  any  of  the 
rents y  ts^c.  of  any  hereditaments  of  the  crown ^  and  all  fecim ties  entered 
into  by  any  receiver  or  ether  accountant  in  the  court  of  Exchequer^  and 
Wou  XVII.  D  excepting 


%$ 


l^terogfttftie  of  t&e  S^ittf. 


exceptinf  any  the  gooir^  4noney^  &*r.  rf  the  Ute  thg,  queeff^  9r 
frinci.  The  defendant  pleaded  the  paTdo]\;  and  adjuc^^d  that 
this  was  a  cafe  within  it,  and  not  taken  out  of  it  by  any  of  the 
exceptions  \  for  the  exception  of  the  late  king  and  queen's  goods 
extends  only  to  fuch  as  they  were  aHisailypoJfefed  ofs  and  as  to  the 
word  f  accountants  J  that  relates  only  to  comaion  accountants  hi  the 
Exchequer,  whereas  this  is  the  caie  of  a  particular  accountant  ia 
a  eollateral  way ;  nor  is  this  an  account  of  t!ie  rents,  &c.  of  any 
hertditament  oi  the  crown,  properly  fpeaking,  though  it  may  be  in 
a  large  fenfe  fo  calledi  but  the  produ£t  of  the  office  or  trade  of 
the  Mint.  Per  Cun  Hard.  371.  Mich.  16  Cat.  2.  jn  Scacc« 
Tlie  Attorney-general  v.  Guerdon.  *S#^'' 

11.  One  G.  in  the  year  1659.  was  attainted  of  murder,  and 
executed  i  and  it  was  found  by  inquifidon  that  the  faid  G«  had 
lent  30/.  to  the  defendant^  and  Uiat  the  defendant  was  indebted  to 
the  faid  G.  for  it.     Whereupon  zfcire  facias  iffued  againjl  the  de^ 

fendant^  who  pleaded  that  (he  was  not  indebted  to  the  faid  G. 
modo  &  forma  prout :  and  Hale  Ch.  B.  held,  that  the  ad  of 
general  pardon  exeats  only  the  offence^  and  not  theforfeiturej  hut  that 
that  is  pardoned.  Hard.  421.  Tnn.  17  Car.  2.  in  ocacc.  The  Kii^ 
V.  Margery  Bernard* 

1 2.  Upon  an  information  againft  A.  as  heir  and  tertenant  of  the 
lands  of  B.  the  king's  cofierer^  for  monies  received  to  the  king's 
vfe,  the  defendant  pleaded  the  wBt  of  general  pardon  12  Car.  a. 
in  whicli  were  cxct  fled  all Jlnet^  (sfc.  and  other  pubRtr  duties  received 
hy  anyjhertff^  (5*^.  or  other  officer  fir  the  late  king's  uje,  and  not  ac^ 
antntedfir  and  dxfcharged;  and  excepting  all  ofiences  in  detaining^ 
imhezillingy  or  purloining  any  goods,  monies  or  chattels  of  the  late  Ung^ 
queen,  or  prince.  Adjudged  that  this  account  was  pardoned,  and 
not  witbm  any  of  the  exceptions;  for  the  detaining  the  late 
*  king's  goods  and  monies^  relates  onl/  to  goods  that  were  once  in 
Ifs  aSual  poffi//ionf  and  then  taken  f  from  him ;  and  otherwife  the 
whole  pardon  might  be  defeated  by  thb  exception,  nor  is  it  within 
the  onhst  exception ;  for  a  cofferer  is  a  perfon  of  higher  rank  than 

ua  c».        ^^y  ^^  ^^^  named  in  the  a£l,  and  a  fuperior  (hall  not  be  in* 
t  L  ^o  1  ^^^^4  where  an  infericA:  is  fiift  named  $  and  fo  die  plea  'wat. 

allowed  per  Curiam.    Hardr.  441.  Pafch.  19  Can  2.    The  Au 

tprney  General  v.  Palmer. 
8.  P.  For         13.  If  a  general  pardon  be  with  an  exception  of  ipurder,  yet  it 
3e^^^*"his  ^'^^  ^^^  except  ^felo  defiy  efpecially  where  no  inquifition  waa 
^i^mvf  found  till  after  the  general  i^atdon.    Sid.  i  jo.  Trin.  15  Car.  a« 
in ftraneft  B.  R.    The  King  V.  Warde. 

Recalled 

Aiuider,  and  tAnfe^ueatfy  may  feem  aaturally  enoo^  to  come  wtthin  the  excepdon,  yet  fince  the  genen^ 
wonlf  ot  an  aA  o^paoliamcnt  are  to  be  expouttded  according  to  the  comrooa  «(c  of  theniy  and  tlK  oflcaces 
of  Ido  de  it  and  miuder  are  generally  onderflood  at  difiiad  offenccB,  and  as  (bch  are  dlftin£^ly  treascA 
by  all  authors*  who  when  thqr  ufe  the  word  murder,  as  fignifyiDg  a  cenain  fpecies  of  offence  alway  % 
mean  by  it  dM  m«  rder  oi  Another }  and  fartbery  fince  there  is  greater  reaibn  to  except  the  murder  of  another 
out  of  i  pardon,  than  Chat  of  a  man^t  felfy  becaufe  both  the  law  of  God  and  nature  feem  grneraily  l» 
M^aire  btod  for  blood,  which  can  be  applied  only  to  the  muider  of  aaothcTf  the  word  murder  ^uU  im 
fuch  an  exception   be   taken   tnij  f«  fignifj  tht  murdtr  »f  an9tb<r»     *  Hawk.  PI.  C  jSy^ 

14*  SmU 


•  Hardfk 
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S.  P.  ad- 
judged 


Pmoj^tlbt  of  tti  fitf  nir.  ^o 

14.  iuiffjor  £laptdations  Were  excepted  out  of  the  a£t  of  ge«  Afuit  was 
hcral  pardon  of  2  W\  If  M.ftffi  I.  c^.  10.  unlefs  commenced  and  Jf™°^"?^ 
itpaJingfucb  a  day.  f„^e  fpi.*'^ 

ritual  cot  rty 
■nd  a  pralnbiQoa  was  moved  for  to  (by  the  fnity  which  was  by  the  fucccfTor  again  ft  tha  executor  of  the 
fxaier  ifXttinbent ;  bat  tke  whole  Court,  opon  hearing  counfel,  and  coiUldexation  of  the  matrer,  coo- 
celved  chat  the  parliament  nevrr  intended  to  take  away  the  focceflbr's  retnedy  for  dilapidation*,  for  that 
wittoeafe  the  executor  cf  the  wxoog-doer,  and  tra&flate  the  chaige  to  the  fucce^ror.  But  they  would 
iaceftd  thii  exception  of  fuch  fuiu  as  might  be  in  the  ccdellailica)  court  a^aihfi  the  ddt^idaior  b'mjttf^ 
tH  ^aj^  k  ms  d  ct'imt  ^aimfi  rbt  ttcltfiaft'ual  LnOy  mnd  fo  psrdon  if,  unleji  there  ^en, ^rofcctrhn  Mfin 
ttedtj  ^ftrej^'td*     And  in  the  probtbicioii  was  denied*    2  Vent.  216.  Aooo* 

15.  Information  in  nature  of  a  quo  v)arranto^  ^nA  judgment  per 
nlhUiBciif  and  a  cafiatur  pro  fine ;  the  queflion  was,  whether  this 
was  pardoned  by  the  ]ate  ad  ?    Holt  Chief  Juftice  delivered  his 
opinion^  that  an  interlocutory  judgment  is  not  within  the  excep- 
tion of  the  a£l  \  for  by  z  judgment  is  mmnt  a  final  judgment  ^  it  being 
conned  vfitb  Jentence  and  decree,  and  a  capiatur  pro  fine  is  only  to 
bring  them  in  to  receive  the  judgment  of  the  Court ;  but  this 
being  a  matter  of  tight,  viz.  in  a  quo  warranto,  though  the  fine 
be  pardoned,  yet  the  continuance  of  the  crime  is  not.    And  he 
faid  be  remembered  a  cafe  upon  die  ad  of  parliament,  in  King 
William's  time,  where  the  fine  for  the  nufance  was  pardoned, 
but  not  the  continuance  of  the  nufance.     He  faid,  likewife,  that 
where  writs  of  error  fay,  fi   judicium    inde    redditum  fit,   it 
extends  only  to  final  judgments,  and  fo  does  the  exception  in  the 
a£l  of  parliament*     And  Powel,  Powis,  and  Gould  were  of  the 
fame  opinion }  wherefore  judgment  was  given,  that  the  defend- 
ant ihould  be  oufted  of  his  qffice  for  committing  the  offence,  but  \ 
that  the  fine  is  pardoned;     it  Mod.  335.  Trin.  8  Ann.  B.  R. 

The  QiKen  ▼•  Tyrril  and  Barber. 

l6^jUarrying  an  infant  ward  committed  by  order  of  Chancery,  and  Ibid.  697. 
ibat  mtheut  the  privity  of  the  committee,  is  a  contempt  of  the  Court ;  ^^  reporter 
but  a  general  a£t  ot  pardon  coming  afterwards,  though  with  an  Sc'lo^^ 
exception  rf  all  cmtempts  and  offences,  for  which  any  profecution  chancellor 
was  then    depending,   and  which   had   been  profecuted  at  the  j?!"^*  ^^^ 
€barge  ef  any  private  per/on  or  perfons,   was  held  by  Lord  Ch.  minatlon  in 
Parker  to  be  pardoned,  diis  offence  or  contempt  ending  only  in  the  caufe  of 
the  punifhment  of  the  party  offending,  and  not  in  relieving  or  re-  ^""*'  ^\ 
ihemng  the  profecutor.  Wms/s  Rep.  696.  Pafch.  lyai.   Phipps  andVillTfir 

T»  £ad  of  Allglefey.  a  contempt 

of  another 
aitttre,  idatiag  to  •  ward  of  (^ancery,  in  Dr.  Yalden*s  caft. 

17.  ft  hts  been  hoUtn,  that  zfi^fiiture  due  to  the  king  by  force    [  3 1  j) 
of  a  egmnSion  upmt  tiefiatutes  29  JSliz.  6.  Par,  5.  and  3  Jac.  i.  4. 
Ar.  7.  {tM,  not  be  tatcn  to  be  within  the  exc<;ption  of  a  general 
pardon,  which  excepts  aUfi^fnturtt,  Sec  converted  to  a  debt  byjudg-^ 


Ha«rk.PI| 


1 8.  It  has  been  adjudged,  that  where  a  general  ad  of  pardon  *  s*  ^* 
esprefdy  pardons  att petit  treafons,  but  excepts  murder,  it  cannot  be  \:^tt 
troided  by  tn£ding  one  for  murder  only,  without  the  word  pro*  cap.  23I 
ditorkj  9c^  who  lue  bc«n  guiHy  pf  petit  treafon »  *  finr  th^  lefs  ^*  39* 

i)  %  offence 


\ 


31    ^  iPretofifflti^e  of  t&e  HUng. 

offence  being  included,  and  confequently  drowned  in  the  greater^ 
cannot  but  be  pardoned  by  a  pardon  of  it  j  and  therefore  the  ex- 
ception of  murder  in  fuch  a  pardon  tnufl  be  conjlrued  offucb  murder 
$n/y  as  isjpecial/yjb  called^  and  doth  not  amount  to  petit  treafon. 
2  Hawk.  PL  C.  386.  cap.  37.  f.  19. 


>oi,i79/  *  (U.  a)  Charter  of  Pardon.  What  Thing  fhall  be 
^    ^'l'  _f  pardoned  by  Pardon  of  other  \Thing\. 

See  (R.  a) 

*  N.  bT"  1 1  •  1  ^  ^  ^^  ^  outlaived  in  trefpaff^  and  the  king  pardons  the  out' 
There  is  no  lawry,  yet  the  fine  remains^  for  this  (hall  not  pafs  by  any  gc- 

+^*r*ChS[r  ^^"^^  word,  f  7  H.  4.  17.  b.  t  ^^  Aff,  47.  adjudged.] 

•ers  dc  Pardon,  pi.  ii,  cites  S.  C— — -J  Br.  Charters  de  Pardon,  pi.  30.  cites  S.C. 

A^fi  ^^^         '■^*  ^^^  pardon  of  trefpafs  before  outlawry  will  bar  the  fine. 

fhall  not  be     7^.4-  I?- ^0 

but  where  he  is  outlawed,  or  othciwifc  attainted.     Br.  Charters  de  Pardon,  pi.  i».  cites  S.  C. 

^*Jd*  ^'7/  '•3'  '^  ^  "^^^  outlawed  at  the  fuit  of  the  party  be  pardoned  of 
lot^wttejiu  ^^  outlaivry^  yet  he  is  notrefiored  to  his  goods  thereby.    7  H.  4.  5.] 

jutkn  •fg(i%dsf  but  only  a  reftitution  to  the  law.     Br.  Charters  de  Pardon,    pl«  ix.  cites  7  H.  4. 4,  $• 

Jr.  error  uf^n  [^.  If  a  man  outlawed  of felony  purchafe  2,  pardon  of  the  outlawry^ 
*^ri^Z?c,d     y^^  his^a?^  and  lands  fball  be  forfeited.  \  7  H.  4.  17.  b.]  . 

upbK  xndtfimtv.t  cf  murder ^  it  was  ailigned  for  error,  that  at  tbt  caj>ias  tbt  king  pardoned  him  all  that  in 
him  isy  all  tkuru/s  and  fcjfej^ons  ;  and  prayed  that  :be  outlawry  Le  rtvtrjed,  and  that  he  tray  haxft  bii  chat- 
iels:  and  the  judgment  was  xeverfed^  but  he  did  not  re-bav*  hit  gotdi^  becaafe  it  did  not  appear  bj 
record  here,  which  was  againft  the  opinion  of  Hank.  Quaere ;  for  it  feems  that  it  ought  to  btiy  words 
€frtjiltutkn<iard  mt  hy  voirds  of  pardan*  Br.  Charters  de  l^don,  pi.  73.  cites  9  H.  5.  149  15.  • 
H  Br.  Charters  dc  Pardon,  pi.  ift.  ci^k  S.  C. 

[5.  If  a  man  bound  in  a  recognizance  for  furety  of  the  peace  hills  a 

man,  and  is  pardoned  of  the  felony ,  yet  he  Ihall  not  be  dilcharged  of 

the  recognizance.     7  H.  4.  35.  b.] 
Br.  Corone»       5.  If  a  man  be  indi3ed  of  felony  y  and  alfo  ofireafon^  and  after  he  is 
cites  S.C.     outlawed  of felonyy  and  then  the  king  pardons  the  felony  ^  he  ihall  not 
ferCatciby.  bc  arraigned  of  the  treafou ;  for  he  cannot  be  dead  but  once.     Per 

Catefby ;  but  Brooke  fays  the  contrary  is  held  for  law.    Br.  Char- 

ters  de  Pardon,  pi.  44.  cites  6  £.  4.  4. 

7.  If  three  bring  feveral  appeals  ofrobbety  agaifift  W.  N.  and  be  Is 

found  guilty  at  the  fuit  oftheone^  he  (hall  not  bc  arraigned  at  die  fuit 

of  the  Others.     Per  Suliard^  but  Markham  contnt  S  quaere.    Br. 

Corone,  pi.  146*  cites  6  £.  4. 4. 
5  Tnft.  478.       3,  A  man  abjured  the  realm  for  the  death  of  a  man^  and  was  taken 
— s.  P.^a     afterwards,  and  pleaded  the  kingU  pardon  of  all  felonies  i  and  was 
Hawk.  PI.    difallowed  \  for  it  did  not  make  mention  of  abjuring.    Br.  Char- 
^'  ^'^V  8    ^'^^  ^^  Pardon,  pi.  23.  cites  9  E.  4.  28. 

*F  Va  V       9'  O^^-fi"^^  ^°^  trefpafs,  and  after  the  trefpafs  is.  pardoned; 
*-  ^     -*    the^w  ihall  not  bc  dilcharged  5  becaufe  the  pardon  has  no  rcla«* 

•tion  to  any  certain  ^imc.    Lut,  141.  Davy's  cafe. 

xo.  If 


lg>rero0atttie  of  tbe  mf  ng-  3  2 

10.  If  the  king  has  a  verdiQ  againft  A,  for  debts  or  damages^  and  The  king 

iefore  judgment  the  king  pardons  this  debt  and  damages  to  A.   the  ^JJ"***'^ 

king  fljall  have  judgment :  fo  it  is  between  common  pcrfons ;  but  JcbHi^a 

becaufe  neither  a  fcire  facias  lies  againft  the  king  for  A.  if  he  be  in  «°  o^^i- 

execution,  nor  an  audita  querela,  if  he  be  not  in  execution  ;  this  ^*J!**°'  '^' 

pardon  and    releafe   (hall   be   allowed  to  difcharge  the  execution,  pleaded  non 

Jcnk.  183.  pi.  72.  cites  ii  H.  7,  10.   by  all  the  Judges  in  the  eftfadum. 

Exchequer  Chamber.  '  ■??*'.• 

'  nifi  prius 

It  was  found  the  deed  of  the  defendant,  and  before  the  day  in  Bank,  the  king  pai^oned  the  defendant  all  • 
debts,  qaands,  &c.  and  after  the  king  had  judgment,  and  fuzd.out  execution.  Albeit  by  the  judgment 
a  new  title  to  the  fai^i  debt  is  accrued  to  the  king  of  record  after  the  pardon,  the  obligation  at  the  time 
of  the  pardon  being  but  a  matter  in  fafi,  yet  becaufe  the  obligation  was  the  foundation  of  the  debt  and 
tbe  nutter  whcreupoo  judgment  wasjgiven, .  and  by  the  pa/don  the  debt  doe  by  the  obligation  was  ex- 
Ciad^j  the  judgment  thereupon  cannot  bind,  but  is  to  be  avoided  by  pleading  the  pardon*     3  Inil*  2i6« 


(U.  a.  2)     Charter  of  Pardon.     Relation. 

I.     T\EBT  by  the  king  upon  obligation;   the  defendant  pleaded  non  Br.Charten 

^^  ejlfactumy  which  pajfed  agatjijl  him  by  nil!  prius,  and  be*  ^f  ^"'^**"» 
fare  ike  day  in  Bank  the  king  pardoned  him,  &c.  this  dif charges  the  cites  S.  C. 
debty  but  not  the  fine,  which  accrued  by  the  judgment  after  the  v 

pardon,  by  the  denying  of  his  own  deed,  and  fo  no  relation  of  the 
fine  to  the  aftion  ;  for  this  incurred  by  the  denying,  which  was 
before  the  pardon,  and  the  judgment  is  by  reafon  of  it.  Br.  Re- 
lation, pi.  22.  cites  34  H.  6.  3.  and  35  H.  6.  i.  25. 

2.  Patent  granted  bv  the  king,  or  pardon,  and  other  matters  of  Br.  Char- 
record,  fhall  have  relation  to  the  tefle  or  date  of  it,  and  matter  in  p*^!^^ 
faft  to  the  time  of  tlie  delivery  only.     Br.  Patents,  pi.  24.  cites  pi.  24?cit«i 
37H.  6.  21.    '  s.c — A 

fmri^m  (baU  have  reladon  to  tkt  datey  and  not  to  the  livery ^  being  mftttcr  of  record i  othenvUe  of  matttr 
jmfMtt*    Adjudged.    Latch.  22.  in  Bofton^s  cafe. 

3.  Vduntary  efeape  cannot  be  pardoned  before  the  afl:  done.  Br. 
Patents,  pi.  5 1 .  cites  13  H.  7.  ij. 

4.  If  a  man  be  attainted  of  murder  or  felony  by  outlawry  or  otherwife,  '  . 
and  the  king  pardons  him  all  felonies,  murders,  and  executions. thereof, 
emd  outlaivries  and  waivings,  andfuits  of  peace,  and  pTirdons  and  re- 
leafes  all  forfeitures  of  lands  and  tenethents,  and  of  goods  and  chattels  f 
this  ftiall  ferve  only  for  the  life  and  for  the  land,  if  no  office  be 
thereof  found,  but  itjball  not  ferve  for  the  goods  ^without  refiitution 
9rgift:  for  the  king  is  intitled  to  them  by  the  outlawry  without 
office,  but  the  king  is  not  intitled  to  the  land  till  office  be  found; 
and  if  office  be  found  afterwards,  yet  the  pardon  fhall  ferve  j  for 
this  fhall  have  relation  to  the  judgment,  and  then  the  pardon 
mefnefiiall  ferve  well.  Contra  where  j^tv  \%  found  before  the  pardon 
granted;  for  then  the  king  is  feifed  "by  the  office,  and  there  a 
rtUafe  fir  pardon  cannot  give  it,  but  there  ought  to*  be  a  gift  or 
grant :  note  the  diverfity.  Br.  Charters  de  Pardon,  pi.  ^2» 
cites  29  H.  8. 

5.  A.  being  indi£bed  for  murder,  pleaded  a  pardon  of  all  felo-  aHawfc.Pi. 
wes,  ofiencesj  &c.  before  and  until  the  14/A  day  of  February,  which  CaSy-cap*. 

D  3  was  37-  ^-  **• 


*  2^  ^ttnstLtibe  of  t^t  fting. 

was  fubfequent  to  the  time  of  the  giving  of  the  wound,  but 

tccedcnt  to  the  party* j  death.    It  was  adjudged  that  the  murder  was 

pardoned  \  for  tlie  wound  given  by^  the  prifoncr  was  the  commence^ 

ffient  of  thefeUnyj  and  *  was  the  o£Rmce  and  mifdemeanor  againft 

the  queen,  which  is  pardoned  by  the  ftatute,  and  for  that  reafoQ 

every  thing  confe^uent  thereupon.     PL  C.  401.   Mich.    13  £liz« 

Cole's  cafe. 

$.C.  cited       5,  Where  a  tnini/ler  was  deprived  for  an  oflence  tempore  parha^ 

7S9.  Mich.  f^9  ^d  the  offence  was  vStcrw^ds pardoned hj  parliament;  an4 

4s4c43       then  the  parliament  ended^    The  deprivation  was  utterly  voids 

P»-^"  ®*  for  the  pardon  relateth  to  the  firft  day,  and  the  party  need  not  fue 

^^y.      to  reverfe  the  deprivation^    Cro.  £«  41.  Trin,   27  Eliz.  C«  B« 

Rosen.—      Fox's  cafc. 

S.  C.  cited 

%  Hacwk.  PI.  C.  395.  cap.  37.  f.  53. 


S.  P.  But         7.  Upon  an  appeal  to  the  arches  court,  there  was  a  Jenieiuw 

^  ^^^'  g^^^fi^  defamatory  words,  and  J  2d.  co/is  ;  and  then  came  the  gt^ 

ivhichthe  ncral.  pardon;  and  then  the  defendant  appealed  to  the  delegates^ 

fuh  was  \vho  afRrmed  the  lad  fentence,  with  greater  cojlsy  not  allowing  the 

^"'aJwurt  defendant's  plea  of  the  pardon.     Adjudged  diat  thefe  cofts  given 

be  par-  by  the  delegates  were  not  taken  away  by  the  pardon,  being  for  the 

donedbang-  vexation   (which    was   fubfequent  thereto)   though  ^  the   original 

"*i*^^  of^"^^  ^5is  pardoned.    Winch.  125.  Hill,  aajac.  C.B.    Davis 

ruch  pardon  v.  Hawkins. 

fdate  to  a 

time  precedent  to  tbe  award  of  the  cofts,  and  after  foch  pardon  the  appellant  defert  bis  appeal,  and  tb« 
fpiritua)  coort  award  cofts  ac;j(&ft  hun ;  in  refped  of  fuch  defertion  it  ieems  that  he  may  have  a  pruhibi- 
tion,  becaufe  tbe  pardon  having  difchaiged  tbe  cofts,  tbe  firft  fujt,  as  well  as  tbe  offenc^  made  the  appeal 
tP  be  to  no  purpoie.    %  Hawk.  PI.  C.  394.  cap.  37.  f.  43. 

8.  A,  was  libelled,  tnAfentenced  by  the  eceUJiaJUcd  eommiffioners^ 

for  aiding  and  aihfting  B*  to  commit  adultery  wth  C.  and  for  this 

•  offence  vr^^nedto  tbe  king,  and  injoined  to  do  penance  in  the  church,, 

&c.    On  which  Ai  prayed  a  prohibition,  and  it  was  gran^d  ;.for 

that  by  the  generalp^don  (which  cam*  h^e  tbe  fentence  paffed)  the 

offence  was  difchargcd,  and  confequently  the  fentence  and  fine 

vchich  came  after  were  void ;  and  it  was  held  per  Hutton  J.  that 

lijome  of  tbe  oftnces  charged  on  tbe  defendant  were  comnutted  after 

the  pardon,  yet  the  fentence  and  fine  iu  this  cafe  being  intire,  the 

pardon  iballbea  difcharg^  thereof.   Cro.  Can  113.  Trin.  4  Car, 

C.  B.  Peel's  cafe, 

^ifdim       9*  ^  general  pardon  by  aB  of  parliament j  though  made  the  laft 

*Caa  mfMTu   ^J  ^  the  feiions,  (hall,  like  other  a£ls,  relate  to  tbefojl  day  offef^ 

MM  emtrsa^  Jitms*  But  it  is  otherwife  of  a  pardon  ofgraccy  and  zfpecial  pardon^ 

Si^^"  wJiich  ihaU  relate  only  to  the  Ao/  and  date  of  if.    Adjudged  per 

£oii8  of  *     Cur.    Lat.  aa,  in  Boilon'$  ca^. 

parUameot 

■nd  dien  MjaJgmtnt  n  em  htftrwiatm  en  tb«  flatute  of  ufnty  is  given,  and  then  a  fnttrd  ftfim  cooaci  |« 
this  pacdon»  by  its  relation  to  the  1  ft  day  of  the  le^iont^  (hall  pardon  the  judgment,  thougb/n^iyMaf 
thereto.    Otbmdfe  it  is,  if  after  judgment  for  the  ufmiQua  CQQtrad,  a  j(^«cw/p4ttdQip  is  pcocosad* 
For  Cv*  Lat*  a»«  i^.  Bnftoo^  ci^  citss  36  U«  %.  5« 

10,  Thp 
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10.  Tlie  defendaat  was  indifloi,  and  convifted  on  the  ftatute 
oC  ufury^  and  on  a  certiorari  pleaded  the  coronation  pardon^ 
which  wa$  general,  of  all  ufurious  takings  and  contraifisy  nvkhout 
relatkn  to  any,  uriain  time  ;  for  this  reafon  it  ihall  not  difibargt  the 

judgment  which  was  given  befbre  the  pardon ;  but  when  the  par- 
don is  of  all  ofiences  committed  before  fuch  a  day,  there,  though 
^jw^ment  imterveney  it  ihall  be  difcharged  by  the  pardon.  Per 
Cur.    lot.  141*  Dav/s  cafe* 

11.  Lifrrmation Jir  importing  gloves  contra  ftat.  3  £.  4.  cap.  4. 
the  ca£e  was,  that  the  gloves  were  imported  before  the  2$th  of 
March,  to  which  time  the  general  pardon  extends,  by  which  all 
unlawful  importations  were  pardoned ;  and  in  April  following  the 
faid  gloves  were  found  in  the  hands  of  the  defendant  to  be  fold. 
The  fuefiian  was,  whether  this  firfeiture  was  difcharged  by  the  gene^ 
ral pardon  intervening  between  the  importation ^  and  the  finding  them 
U  he  fold?  But  the  barons  were  divided.    Turner  Ch.  B.  held, 

that  the  forfeiture  was  not  gone  bv  the  pardon ;  for  he  faid,  the  C  34  ] 
importation  was  not  unlawful,  and  by  it  there  is  no  oilence  againft  ' 
the  ftatttte,  but  it  is  the  felling  or  defign  to  fell  which  gives  the 
forfeiture ;  but  the  other  barons  feemed  to  be  of  the  contrary 
opinion,  inafmuch  as  the  felling  is  not  the  principal  offence,  but 
it  is  evidcmia  fadi  that  the  importation  was  to  diat  intent,  and 
fo  the  importation  being  pardoned,  the  goods  fliould  not  be  for^* 
felted.  And  Tburbnd  compared  it  to  the  cafe  where  a  man  is 
ftruck,  and  dies  in  a  week  after,  the  death  (hall  have  relation 
to  the  ftroke.  And  Sawyer  put  the  cafe,  fuppofing  thefe  goods 
had  been  feifed,  and  then  the  king  had  reftored  them,  or  fuppofe 
die  king  had  releafed  to  the  party,  there  they  fliould  never  be  for- 
feited by  any  after-fale  again,  notwithftanding  the  ftatute  faith  as 
often,  and  evervtime  they  may  be  found,  &c.  Freem.Rep.  325,32$« 
Pafch.  1674.  m  Scacc    Harling  v.  Cannon. 


(U.  a.  3)    Private  Pardon.    To  what  the  Words 

{hall  extend. 

I.  |7  the  king  pardons  to  the  alienee  of  his  tenant,  who  holds  in  Br.  Pa. 
^  cbieff  all  alienationsy'hj  this  the  tenant  cannot  alien,  but  by  tents,  pj. 
this  the  fine  for  aliena^on  is  pardoned,  notwithftanding  that  he  3^  q/'^ 
did  not  pankm  the  fine  but  the  alienation.    Br.  Charters  de  Par- 
don, pL  26.  cites  i4Ht  6.  7,6. 

2.  Sheriff  made  a  faUe  letum,  and  the  king  ex  mero  motUt  The  klng'^ 
^ciali  gratia  &  certa  icientia,  pardoned  all  mifpri/ionsj  affienees^  ^^^  ^^' 
m/  amtempii  s  after  this  pardon  was  obtained,  the  judges  of  B.  R.  ^f^^gl^^ 
fined  him  looL  for  this  faUe  return;  the  fine  was  eftreated  into  cmtrnfu, 
^  ihe  Exchequer^  aaad  the  Iheriff  was  taken  in  execution,  and  com-  ^^S^^  *" 
nitted  to  the  Fteet ;  he  fued  a  fpecial  writ  upon  diis  pardoti  in  t^nft  m^ 
the  naiture  of  an  audita  querela,  comprifing  adl  this'matter,  and  p«tmtt.  By 
mumable  ia  the  icing's  Bench.    Refolved  that  the  patent  by  "f^  \^ 
tkciaid  general  words  pardoned  the  laid  offisneei  and  that  becaufe  iheCichc. 

D  4  the  v>«rCiia«» 


34  jprerogatibe  of  tbe  iBitngf. 

bcr.  jenk.  thc  pardon  preceded  the  fctting  of  the  fine,  therefore  the  fine 
cites  ti  H?  ^^y  ^  C^^J  difcharged.  After  judgment,  and  before  or  after 
6. 4.       *    execution,  the  king's  pardon  difcharges  the  debt  or  offence,  and 

execution  of  it,  and  is  pleadable  againft  the  king*     Jenk.  109. 

pi.  lo.  cites  36  H.  d.  24,  Quatermain's  cafe. 
Stttihtrt  3-  Information  in  the  Tixchtqutv  for  JInpping  of  wool  to  other 

was  alfo  in  place  than  Calais^  againft  the  ftatute,  &c.  the  defendant  pleaded  par-- 
the  par  on     ^      r  ^j^g  j^^j    ^^  r,^^  pacis^  which,  per  Choke,  is  only  furety  of 

the  peace,  and  ail  actions  which  are  contra  pacem,  and  this 
aftion  is  not  contra  pacem.  Br.  Charter:^  de  Pardon,  pi.  24.  cites 
37  H.  6.4. 

Ibid. 


emnimoaa 
dtmanda 
dfhita  & 

And  this 
is  good. 


Br.  Prcro- 

pitivc,  pi* 
6i.  cites 

s.c. 


4^0  a  pardon 
of  a  nuj'ance 
does  not  ex - 
tend  to  the 
ccntinuanct 


4.  If  the  king  pardons  omnhnoda  demanda^  yet  inheritance  is  not 
pardonedy  quia  rex;  and  yet  in  the  cafe  of  a  common  perfon, 
rent,  right  of  entry,  ajid  every  thing  \^hich  is  implied  in  it  \% 
determined ;  contra  in  cafe  of  the  king.  Br.  Releafes,  pi.  44. 
cites  6  H.  7.  15. 

5.  The  king's  pardon  of  all  offences  and  mijdeeds^  contra  fonnam 
quorumcumqitejlatutorumy  extends  to  the  offence  of  ^/ir/^r^j  again (t 
the  ftatute  of  7  H.  8.  but  it  does  not  extend  to  the  continuance  of  the 
inclofure  after  the  f aid  par  don  ^  as  of  a  nufance.     Jenk.  198.  pi.  13. 

;{;^2;  cucsioh.8. 

the  pardon  ;  for  this  condmiance  is  a  new  nufance,  as  the  inclofure  ie  \  for  tl^s  U  a  4epopuIatioB  con- 
tinued.    Jenk*  x^S.  pi.  13. 

*t   --     - 

6.  If  the  heir  of  the  king's  tenant  within  age^  enter*  and  takes 
the  profits,  and  the  king  pardons  him  all  intruftons ;  this  fliall 
ferve  him  for  *  intruftons  and  mefne  profits  until  office  founds  but  not 
for  the  iiTues  afterwards,  neither  does  it  difcliarge  him  of  livery  | 
but  if  he  were  o{  full  age  when  he  fo  intruded,  and  obtains  a  parr 
don  of  all  intruftons  before  office  found,  this  difcharges  hini  of 
intruGon,   mefne   rates,    and   livery.     Jenk.  108.    pi.  i7.    cites 

pardon;  but    _^  tt     q  j        ^  ^         s:         ^ 

for  aU  the        lO  H.  8. 

time  that  he  occupies  afrer  his  full  age,  he  i<  chargeable  to  the  king  ;  but  where  heir  i.^  of  MA  age  at  tl^ 
time  of  the  pardon,  he  fhall  go  quit,  becaufe  the  king  has  no  title  to  intcrm^dJie  with  the  land  after  the 
pardon ;  and  fo  a  divcrfity  where  the  heir  is  of  full  age,  and  where  wirhin  age  at  clie  time  of  the  pardon,  4rc. 
quod  no*a.  But  the  reporter  makes  a  quzre;  for  it  feems  that  the  p.udon  made  to  the  heir,  (o  whofe 
lands  the  k'n^  had  once  caufe  of  wardHnp,  fhali  difcharge  the  heir  as  well  where  he  is  oi  full  age,  at 
where  he  is  within  age  at  the  time  of  tl  e  pardon  ;  and  that  this  pardon  councervaih  a  fpccial  liveTy,  and 
the  effe^  of  a  fpecial  livery  is  no  other  in  dXtGi  but  Hcentia  ingrediendi,  &c. 


35   J 

S.  p.' Jenk. 
234.  pi.  9* 
■  Keilw. 
iqS.  b. 
Alich. 
S.  C.  fajFS 
it  fuffices 
till  the 
date  of  the 


Such  pardon 
will  not 
ferve  wlicre 
the  huHsand 
purchafes  to 
him  and  his 
W'fe  for 
tJurir  lives. 
Jhid. 


7.  A.  purchafed  land  to. him  and  wife,  and  to  his  right  heirs; 
the  lands  were  held  of  the  king  in  capite ;  A.  had  no  licence  5 
the  king  by  a  coronation  pardon^  pardoned  A*  otnnes  alienattones^  tranf- 
greffiones  &  offenfas  pro  qualibet  alienatione  fibi  fa£k.  This  par- 
don pardons  this  alienation ;  for  tlie  word  ahenadon  properly 
goes  to  the  fee,  and  a  coronation  pardon  ought  to  have  a  favour- 
able condrudion.  By  all  the  Judges  of  England.  Jenk.  222. 
pi.  67.  cites  3  Eliz.  D.  196.  Sir  Robert  Catlin's  cafe. 
'  8.  M.  wa%  attainted  in  a  premunire,  and  the  king  pardoned 
him  omnif  \sfj%ngulas  tranfgreffionesj  offenfas  ^  a>ntemptus.     And 

"     '   '     ■  the 
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the  queftion  was,  whether  by  this  pardon  the  judgment  in  pre- 
munire  was  releafed  ?  And  the  Court,  after  giving  M.  feme  ad- 
yicc  to  be  more  careful  for  the  future,  and  to  take  heed  of  run- 
ning into  fuch  high  offences,  allowed  the  pardon.  2  Bulft.  299. 
Mich«  12  Jac-     The  King  v.  Sir  Anthony  Mildmay. 

o.  A.  became  bound  to  B.  in  a  ftatute  of  io,oool.  and  after  And  it  was 
was  found  in  arrcar  to  the  crown  22,500!.  as  collector  of  the  ^^^^  '^ 
new  impoft.    Upon  A/s  death  his  lands  were  extended  for  the  that  thia 
king's  debt,  which  were  afterwards  granted  by  the  king  to  J.  S.  ^^^^  ^  the 
in  truft  for  C.  A.'s  heir ;  then  comes  the  aft  of  general  pardon  noTMr^ 
13  Car.  2,  wherein  all  accounts  of  receivers,  colle^ors,  Sec.  are  ex-  doncd,  not- 
cepted  J  but  it  is  provided,  that  the  heirs,  executors,  &c.  of  ac-  ^'^^^and- 
countants  (hall  net  be  charged,  except  for /urns  remaining  on  ac»  M?cpt3/!b* 
cwnts  already  Jlated.     C.  conveys  to  D.    and  afterwards  in  the  aecountiof 
Exchequer  pleads  the  pardon  in  difcharge  of  the  crown's  debt,  ^^^/'ecei'vcri 
which  is  confefled  by  the  attorney  genera!,  and  judgment  given  TedLe/an'a 
accordingly.    Upon  an  ejedlment  againft  the  executor  of  B.  who  fubfidiesy 
had  extended  (he  lands  upon  the  ftatute  for  the  1 0,000 1.  it  was  "^"^^pofit  . 
adjudged  that  the  word  (accounts)  in  the  exception  of  the  aft  of  of  ic!ch!'i. 
pardon  extended  to  f urns  due  on  accounts  Jlated,  as  appears  by  the  nfiertht 
fubfequcnt  provifo,  in  favour  of  the  heirs,  &c.  of  the  accountants,  3^'*  ^  4 
though  properly  a  fum  due  on  an  account  is  not  an  account,  as  was  whereas  this 
adjudged  on  the  ftatute  of  limitations  on  the  words  (merchants  ac-  money  was 
counts).     3  Lev.  135.     Tra veil  v,  Carteret.  I^cT^r*^* 

account  ftatcd  in  16 3S}  for  that  the  words  after  the  ^otb  'Jattuary  1642  relate  only  to  thofe 
iicxt  aatecedent,  ▼ia.  renti  of  King  Charles  /.  and  the  former  part  of  the  claufc  concerning  the  accounts, 
ibali  betaken  abfolutely  vntbout  any  limuatkn  to  the  time\  and  that  for  two  reafons*  r.  Becaufe  the 
rebels  in  the  year  1642  begun  to  lequefter  the  rents  of  the  crown.  And  adiy,  Beciufe  the  rents  of 
tbe  king  is  the  lafi  ant(tedtn(<,  to  which  that  which  follow:  ought  to  relate*  Per  three  Juftices  agaio^ 
I^evJnsJ.    3  Lev.  135.  Mich.  35  Car.  %•  C^B,   Travel  v*  Carteret. 


(U.  a.  4)     Pardon.  Good.  In  refped  of  thd  Words,   C  3<5  3 

la  Criminal  Cafes 

I-  A  'hi  f^  w^sconviBed  of  robbery  at  the fuit  of  the  party  f\vh\clx 
'^^  party  releafed  him  the  execution,  and  the  king  reciting  the  at-' 
tainder  pardoned  him  the  execution ;  and  becaufe  he  did  not  pardon  the 
felony  hy  exprefs  words,  the  charter  was  difallowcd.  And  fo  it 
feems  that  the  party  by  the  pardon  of  the  plaintiff  ftiall  not  go 
quit^  without  pardon  of  the  jcing  -,  quod  vide  Br.  Corone,  pi.  24. 
cites  8  H.  4.  22. 

2.  If  a  man  kills  another,  and  the  king  pardons  all  felonies,  this  Serjeant 
fliall  not  ferve  ;  for  it  ihall  be  intended  that  the  king  was  de-  faj^icftl^^, 
ceived  in  his  grant,  and  did  not  know  the  heinoufnefs  ;  per  Mar*  to  be  laid 
tin.     Br.  Charters  de  Pardon,  pi.  i  o.  cites  8  H.  6.  20.  ^°^  V  \ 

*         "^  general  rule 

10  auny  books,  that  inhere  ver  it  may  be  reafonably  intended  that  the  king,  when  he  granted  a  pardon 
of  fchnjf  wai  nee  fully  apprised  both  tf  the  heinoujiufi  of  the  trimif  and  alfo  how  far  the  party  Jiaads 
esmiffed  tktrecf  en  record,  the  pardon  is  void,  as  being  gained  by  impofition  on  the  king.  And  this  it 
\trj  agreeable  to  the  reafon  of  the  law,  which  feems  to  have  intrufted  the  king  with  this  high  prerogative, 
upon  a  fpeciai  confidence  that  he  will  pardon  thofe  only  whofe  cafe,  could  it  have  been  fbrcfecn,  the  law 
n&li  may  be  prefumed  w!Iiir)g  to  have  excepted  out  of  its  ge;ierai  rules,  which  the  wit  of  man  cannot 
poffibif  make  fo  pafeft  u  t^  (uit  eyer^  ^aiuctihr  cgf^*  A^d  upop  this  ground  this  cafe  was  d^terpiiafd  j 

bMt 


36  pf^tofsfittbtuftttftinii^  ' 

bat  ttji  that  he  wa>  indited  hy  theft  wordi,  that  he  had  flain  a  maa  ibr  havin|;  fued  hSm  in  the  laafw 
court>  which  Brooke  In  his  absidgmcBt  of  the  cafe  omits*    %  Hawk.  PK  C.  383.  cap.  37.  f.  S« 

8.  ?•  Br-  3.  ^/jrf  per  Strange,  if  a  man  he  attainted  of  felony  by  outlawry  or 

f  5?dte»^''  wr^R^,  and  the  king  pardons  him  all  felonies,  this  is  not  good  for 

s.'c.  per  the  reafon  aforefaid ;  and  therefore  it  isufual  to  mention  all  Judg-^ 

Strange—  mentst  executions^  pains f  and  penalties  of  the  fame.     Br.  Charters  dc 

UaHi^ged  P*'^^^^*  P'-  '9-  cites  8  H.  6.  20. 

fir  hlony,  and  afccr  the  king  pardont  him  all  mmnner  of  fchmtet,  this  ii  not  good,  bccanfc  he  Jid  ««r 
pardon  alitxecuiMiu  off  doty.  Per  Choke  J.  quod  non  a^atur*    Br*  Cbartera  de  Pardon^  pi.  44.  cites 

O    K*   J^m    4« 

But Mith^A  ^,  Pardon  was,  perdonavimus  R.  W.  J.  B.  R.  C.  dt  ommbus 
^XZiut  filoniis^perpr4tdiaosR.W.J.B.  R.  C.  vel per  aliquos  eorum  foB. 
R.  pr,  &    And  per  Tremaile  and  Hufley  J.  the  pardon  is  not  goojl,  becaufe 


tttficc,  per    rat  m  t/jc  jtw/r^uenf.      xxiia  axicr  r^inax  went  10  rne  juiuces  01 

^*^««  C.  B.  for  their  advice,  who  faid  that  it  cannot  be  good  as  it  is 
ur  7.B0  written ;  and  after  it  was  amended  in  the  Chancery.  But  Brooke 
veiM,  c.  fays  he  has  heard  that  the  book  is  mifprinted,  and  contrary  to  the 
^iperalies,  fccord  J  for  the  firft  pardon  was  good,  by  reafon  of  thole  words 
had'  been  (^^^  eorum  aliquem)  in  the  fubfequent }  quod  nota.  Br.  Cfaartetrt 
good  j  for     deFardon,  pi*  51.  cites  22  £«  4*  7* 

this  is  .•» 

lever^l.    Br.  Charters  de  Pardon,  pi*  51*  cUes  tz  E.  4.  7.  Serjeant  Hawkins  fays  it  fcemt 

•greed,  that  the  pardon  of  A.»  B«,  and  C.  of  all  felonies  by  them  done,  without  adding,  or  any 
of  them»  is  void,  becnufe  it  fuppofes  them  jointly  guilty,  and  extends  to  no  other  but  joint  felonies* 
whereas  all  felony  is  levcral  in  each  oA'ender,  and  cannot  be  }oint«  And  the  Year-book  of  ax  £•  4.  goet 
fo  f^  as  to  hold,^  that  the  addition  of  the  words  (or  any  of  them)  will  not  help  a  pardon  beginning  wich 
fuch  joint  words  j  hot  it  is  faid  to  be  mirrcDorted,  and  contrary  to  the  roU,  and  iJeems  to  be  agreed  not 
to  be  iaw  at  tliisday*    2  Hawk.  PI.  C,  388.  cap.  37.  f.  24. 


5.  A.  iiommits  treafon  or  felony;  the  king's  pardon  of  allofi* 
^  fences  docs  not  ip^rdon  treafon  or  felony ;  the  law  requires,  in  tae 

pardon  of  capital  oflFenccs,  z  particular  mention  of  the  nature  of  the 
crime,  ne  maleficia  remaneant  impunita,  and  the  king  be  deceived, 
A  general  pardon  of  alt  felonies  is  good  for  any  felony,  but  not  for 
treafon.  Where  a  felon  is  attainted,  a  pardon  of  the  felony  wiU 
not  ferve  him  without  a  pardon  of  the  attainder  alfo,  Jcnk,  197. 
pi.  5.  cites  2  H.  8. 
r  37  3  6.  If  the  king  pardons  A.  e^  felony  whereof  he  flands  indiBed^  or 
indicled  and  attainted,  &c.  and  in  truth  he  is  not  indited  nor  at- 
tainted)  &c.  thb  is  exprejjio  fatfi^  and  makes  the  pardon  void. 
3  Inft.  238. 

y.  D.  was  indited  of  felonv  and  murder,  and  prayed  to  hare 

his  pardofi  allowed.     Per  Withens  and  Holloway,  felonica  inters* 

feSho  is  well  enough,  though  murdrum  be  omitted  i  but  the  Ch.  J, 

contra.     Manflau^hter  i»  Klonica  interfedio ;  but  at  another  da]^ 

(the  Ch.}.  being, abfent)  it  was  allowed.  Comb.  39.  Mich.  2  Jac.  %• 

B.  R.    The  King  v.  Davics. 

^^  h^        8.  One  outlawed  in  an  appeal  of  felony,  prayed  his  clergy^ 

cafe  itfeema  ^^^1^  vas  counttrpkoitd  090  aeoount  ofUgamy^  &c.  and  afterwards 

to  be  id.     purcbafed  apurdon^  aod  fued  fciic  facias  againft  the  appellant.  &c« 

Bitted,  ehit  ^        ''    .  *•  ^  it 
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U  is  fail),  tkat  the  for  Jan  was  not  alkiwedf  beauife  it  madi  ito  mm*  (he  pw<lo4 
«iM  /<ir  i«iimj.     2  Hawk.  PL  C.  383.  cap.  37.  f.  8.  j;;^^  . 

taaSc  it  waM  no  moitiOQ  of  the  bigamy  \  and  yet  it  is  faad,  upon  the  noB-appearance  pf  any  cm  n» 
iDJintaia  che  appeil,  the  pardon  wa»  allowed^  ergo  ^ucie*  »  Hawk*  FL  C.  S^S*  €^»  37.  f.  S« 
Marg.  cita  11  li«  4.  zi.  pL  04*  44S.  pi-  aj* 

(U.  a.  5)     Fardon«  Good.  In  refpcft  of  the  Words* 

In  Cafes  not  Criminal. 

U  iN  attaint  the  defendant  pleaded  outlawry  in  the  pMnAff^  j°<^ 
*^  ment  if  he  fliall  be  anfwered  ;  the  plainttjf  Jhenved  a  pardon^ 
which  w^y  ita  qued^et  reBus  in  curia ;  by  which  Finch,  faid,  that 
therefore'  this  is  conditional ;  and  faid»  that  where  the  defendant 
recovered  againft  the  plaintiff  in  the  firft  a^ion,  becaufe  he  has 
not  made  gree  to  him,  there  the  pardon  fliall  not  ferve.  Fi(h  faidy 
the  pardon  is  not  to  be  repealed  hj  any,  unlefs  br  you,  and  by 
our  fttit  we  are  to  fet  afide  all  the  nrft  record ;  and  therefore  did 
not  allow  the  faying  of  the  defendant,  but  the  charter  of  the 
plaintiflT  was  allowed.  ]EU*  Charters  de  Pardon j  ph  34.  cites 
30  AC  20. 

a.  A  man  was  toandin  a  reeognlzanee  to  ieep  thepeace^  and  the 
iefindant  in  fare  facias  upon  the  recognizance  pleaded  pardon  of 
the  king  of  all  dehtSy  accounts^  and  recognizances,  and  the  pardon 
hre  flaif  after  the  recognizance,  and  before  the  forfeiture  /  and  the 
opinion  gf  the  0)urt  was,  that  the  pardon  is  good ;  as  releafe 
(n  an  obligation  before  the  day  of  payment  is  good«  Br. 
Charters  de  Pardon,  pi*  1 7.  cites  x  i  H.  4.  43.— Contra  per  Frifot, 
37  H.  6.  4. 

3.  The  king  pardoned  A.  B.  omnimoda  debita^  &c^  ex  m^ro  motu  <ii,e  ^;g. 
19"  certa  fcientia ;  and  after  debt  vms  demanded  again/l  him  in  the  parMtd 
Exchequer^  as  fherijf  of  C^  »nd  he  pleaded  tins  pardon,  ^ith  fug^  ^J!^\^¥^* 
ge/lion  that  he  wujberiff,  &c.     And  by  fome  juftices  the  pardon  jjis^ 
is  not  good ;  for  it  is  not  de  communl  gratia,  nor  general  pardon ;  ^tcomut, 
and  per  Brian,  capt  debet  juxta  intentionem  regis,  &  non  ad  de-  ^^^J^ 
ceptionem  regis ;  and  here  he  is  not  named  (heriff  in  the  pardon,  'jvTand  be- 
and  therefore  it  (hall  be  intended  his  proper  debt,  ?nd  not  as  caufe  it  wm 
IheriflF.    But  per  Hufty  Ch.  J.  and  fever;il  other  juftices,  the  7^^^^ 
pardon  flia^  ferye  the  debtee  as  flieriff  in  th^  ^rft  cafe,  becaufe  mtn  motu^ 
it  is  ex  mero  oietu,  &c.  for  it  is  a  general  pardon ;  but  pardon  made  ><  «^  •!- 
upon  faggefiion  or  ratione  officii  fhall  be  taluk  firiSHj  ^cording  to  the  JjJJJfcrinit 
iitter  :  but  after  the  pardon  afotefaid  made  to  B,  was  allowed  named  A»« 
by  the  barons  of  the  I^chequexv    Br.  Charters  de  Pardon,  pL  36.  "^*   ^« 

cites  I  H.  7.  10.  Perdon, 

|L  5t.  cUea  %  R.  3*  y.  ■   ■  But  if  J.  N.  be  htdtbtU  t4  thi  king  By  tv  ofket,  and  nMiar 

uuttamMf  «ad  4ie%  a«4  ^  kui§  ferJatu  tbt  ami^Um  hy  tbtir  pttper.  wMmes^  «m»ia  debi$afMf  and  doee 
not  hj  esectttoribtts,  Ur.  this  fliatl  not  Ime  them  ai  ttc^otoraj  pei  Bciaa.  Ibid.  Bs.  Chanen  ds 
P«dQa»  pi.  36.  dtea  1  H.  7.  lo. 

.  4.  If  th^  kic^  gremU  to  thenmchants^  to  trat^^ont  wool  nvithou§ 

contni 


•  ♦ 


3$  l^rerogQtibe  of  t^t  ftin^f. 

contra  if  the  king  licences  the  merchants  to  export  wool,  and  re- 
tain the  cuftom,  yet  the  cuftom  fhall  be  charged  \  for  this  is  no 
pardon  in  itfelf;  nota  diverfitatem  inde  bene.  Br.  Charters  de. 
Pardon,  pi.  68.  cites  i  H.  7.  34. 
^'^in^^  5.  It  was  doubted  if  pardon  of  the  Vmg  of  all  manner  of  demands^ 
is  good  by*    ^  good  or  not.  Br.  Charters  de  Pardon,  pi.  75.  cites  1 1  H.  7.  10. 

tile  king ;  and  ]fet  this  does  not  extend  to  joint-debts  that  this  perfon  and  another  owe)  and  per  Fairfax, 
this  pardon  does  not  extinguish  relief  of  tlie  king*  Ibid,  t  And  per  Brian  and  VavUbr,  pardon  of 
the  king  of  oH  a&iua  is  not  good.    Ibid. 

D.  2R6.  pK        (J,  The  tenant  of  the  king  dies  feifed,  and  an  office  is  found 

i^EUx"**     accoitlingly,  and  the  heir  had  entered  and  taken  the  profits  before. 

citttS.C*    the  office  found,  and  afterwards  the  king  pardons  all  intrufwtis ; 

this   is  not  good   witliout  thefe  words,    ijfues  and  profits^  &c. 

Keilw.  88.  b.  Hill.  ^^  H.  7. 

7.  B.  was  indiEted for  finking  in  JVe/lminfter^Hall  near  the  fide 
of  the  bar  of  C.  B.  fitting  the  courts,  and  obtained  his  pardon ; 
and  the  queilion  was,  if  it  fiiould  be  allowed,  becaufe  it  varied 
from  the  indidiment  \  for  the  indiElmettt  vfof^  verberavit  vulneravit 
i;f  perciiffit^  and  the  pardon  omitted pcrcujfit ;  and  yet  good  per  Cur 
for  it  is  in  the  recital,  and  if  no  recital  h^  been,  yet  it  ihould 
have  been  good,  and  vulner,  is  larger  than  percujftt ,-  but  if  it  was' 
not,  there  are  general  words,  viz.  omnia  malefic,  in  indidamento 
praedid.  contin.  Sid,  21 1^  Trin.  16  Car.  2>  B.  R.  The  King 
T,  Bockman« 


(U.  a.  6)   Pardon.  Good.  In  Refpeft  oixkazTTtme  of 

the  Making. 

I ,  'A   Pardon  made  by  E.  4.  before  he  was  aBually  iing^  was  voi4 
**-  even  after  he  came  to  the  crown.     Hawk«  PI.  C.  36. 
cap.  17.  f.  13, 

2.  If  tlie  tenant  of  the  ling  dijpifes  me^  and  diesy  bis  heir  luitkin 
age^  and  /  enter ^  and  the  king  pardons  me  all  entries  upon  him,  and 
after  ojffice  is  found  for  him,  yet  the  pardon  is  good ;  but  pardon  after 
cfjice  found  is  void;  for  he  ought  to  traverfe,  or  make  petition  or 
nionftrans  de  droit,  per  Choke  J.  But  per  Markham,  the  par<- 
don  is  not  good  before  the  office  nor  after ;  which  Brook  fays  does 
not  feem  to  be  law ;  for  it  feems  that  it  is  a  good  pardon.  Br. 
Charters  de  Pardon,  pi.  43.  cites  5  £.  4.  4. 
^"^'h*  3*  Tenant  of  the  king  dies  feifed,  and  his  heir  enters  without  li^*  % 

after  tl  e  tf/-  v^*"^  *  P^r  Philpot,  if  the  king  pardons  him  before  office  found  j^  the 
jitefwnAy  intruftohy  then  the  intrufion  and  the  ifiues  are  pardoned.  Br« 
2*«//Ts    Charters  de  Pardon,  pi,  48.  cites  16  E.  4.  i. 

Wit  pardoncdy  per  Philpot }  bat  per  Morton,  after  office  found  he  ought  to  havt  ipecial  pardon ;  quzro, 
fir.  Charton  de  Paidon,  pi.  48.  citet  16  £.  4.  i. 

4.  The  heir  before  office  found  may  diflrain  the  tenants,  and  pardon 
made  to  him  before  office  of  intrufion  found  is  good,  but  office 
may  be  foupd  4fterj  notwithftanding  xhe  pardon  ^  but  this  Iliall. 

liOt 
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not  fcTYC  the  king  but  for  the  profits  before  the  ofEcCi  per  Hufley. 
Br.  Charters  de  Pardon,  pi.  39.  cites  3  H.  7.  3. 

5.  The  king  may  pardon  things  which  are  mpcenam  pecuntariam  ^^'  P«tent«> 
before  the  oB  done ;  contra  of  voluntary  efcapes,  felony,  &c.  Br.  \\q^'  *^*^ 
Qiarters  de  Pardon,  pi.  41.  cites  3  H.  7.  15* 


(U.  a.  7)     What  the  King  may  pardon.  [  39  J 

1.  %Ed^ '^.7,* /CHARTERS  of  pardon  for  manjlaughtersy  rohherieSy  ThUftatutc 

^  felonies i  and  other  trefpajfes^jball  not  he  granted  btrt  "  confirmed 

where  the  king  may  do  itfaving  his  oathy  viz,  where  one  man  hilleth  ^x^and\V 

another  in  his  own  defence ^  or  by  a  misfortune.  Ed.'^^z.and 

I4£.  3.IC, 
—The  king  may  pardon  murder^  though  he  cannot  difpenfe  with  it  5  per  Hales  Arg.  March  213.  Trin, 

18  Car.  in  Rickebie's-cafe. HoltCh.  J.  (jud  there  was  as  good  reafon  why  the  king  ihould  pardon  aa 

bdidment  of  murder,  which  is  hit  Aiit^  as  why  the  Wyt€t  Oiould  difcharge  an  appeal,  which  is  the  fuic  of 
the  fbbjeA  \  and  that  the  king  was  .by  his  coronation  oath  to  ihcw  mercy  a»  well  as  to  do  jailice.  And 
he  faid  chat  this  ^tute  of  »  £.  3.  cap  3.  meant  only  that  the  king  Jbould  bt fully  informtd  befirt  ht  farm 
dined,  guyfelwy  \  and  that  the  reafon  of  that  and  other  reftridive  itatutes  was,  for  chat  afcer  the  ftatute 
of  GkMiccfter,  cap.  9.  upon  a  murder  done,  it  was  ufual  to  apply  to  the  Lord  Chancellor,  and  obtain  a 
pardon  by  undue  means  and  falfcfuggeftions,  with  general  words  in  it ;  and  this  was  the  occafion  of  thofe 
icftridiTc  ftatutes,  that  application  be  made  to  the  king  in  perfon,  to  the  intent  the  king  himfelf  might 
be  apprized  of  th«  matter.  2  Salk  499.  Hill.  3  W.  &  M.  B.  R.  The  King  ▼,  u^>r — 
S.  P.  4  Mod.  63.     Mich.  3  W.  &  M.    £.  R.  in  cafe  of  the  King  v.  Anonymus. 

Seijeant  Hawkins,  after  reciting  this  ftatute,  and  adding  that  it  is  confirmed  by  fereral  fubfequenC 
ftatntfcs,  lays,  that  tl*ere  being  no  pcecedent  in  the  Regifter  of  a  pardon  of  any  othcr'homicide,  but  fuch 
as  is  dune  either  in  felf -defence,  Ct  by  mifad venture,  or  by  infants  or  madmen,  fome  have  gone  fo  far  as 
to  hoU  that  the  king's  pardon  of  any  other  homicide  is  not  good,  unlefs  it  be  confirmed  by  parliament 
or  at  kaft  have  a  non  obftante.  But  the  Serjeant  fays  this  feema  contrary  not  only  to  the  generad 
tenor  of  the  books,  which  dearly  admit  the  king's  power  to  pardon  any  homicide  in  general,  but  alfo  to 
the  espreis  purport  of  1 3  R.  i.  which  by  ihcwing  in  what  form  the  king  ibali  make  a  paidon  of  mur- 
der, plainly  allows  that  he  has  a  power  to  make  it :  befides,  the  fame  reafons  hold  as  ftrongly  againft 
the  king's  power  to  pardon  manflaughter  as  murder,  which  yet  he  fays  he  never  knew  difputed.  How* 
ever,  it  feems  rcafonafale,  that  thus  much  at  leail  be  allowed  to  follow  from  the  ai^uments  above  men« 
tioflcd,  that  too  great  caution  cannot  well  be  taken  in  the  grant  of  pardons  of  any  homicide,  that  there  be 
feme  fuch  favourable  circumflances  in  extenuation  of  it,  as  may  bring  it  fome  way  within  the  equity  of 
the  cafes  10  the  Regifter,  and  theijc  old  iftatates.     z  Hawk.  PL  C.  385.  cap.  37.  f.  14^ 

2.  In  appeaJhy  the  party  of  the  death  of  his  father,  the  king  can-  In  appeal  of 
not  pardon  the  execution;  quod  nota.    Br.  Appeal,  pi.  i  co.  cites  ^^^'  '°^' 

lA   E     o  rr       ^  r         J  bery,ra5e, 

M  *.•    3*  <rc.  the 

,     ,  _    ,  y.     .  1 .     1    i. .     i.  ,  ^'^8  cannot 

pardon  the  defendant ;  for  the  appeal  is  the  fuit  of  the  party  to  have  revenge  by  death,  and  whether  the 
defendant  be  attainted  by  judgment,  &c.  or  by  outlawry,  the  pardon  of  the  king  (hall  not  difcharge  the 
defendant.     3  Inft.  237. 

Serjeant  Hawkins  fays,  a  pardon  of  the  king  will  not  be  any  bar  to  an  appeit^  except  only  where  it  is 
cerrkd  §b  at  the  fuit  of  the  king  after  the  nonjuit  of  the  party,  in  which  cafSe  it  may  be  barred  by  a 
pudon  in  the  fame  manner  as  an  indidbnent.    2  Hawk.  PL  C.  392.  cap.  37.  f.  35. 

3.  In  attaint  by  A.  againft  the  party  and  the  petit  jury;  againft  *S.  P.  * 
the  party  to  have  rejtitution;  this  the  king  cannot  pardon;  againji  the  p^^^^Sj- 
petit  jury  by  the  common  law,  that  they  fhould  lofe  liberam  legem,  3.  b.  R. 
&c.  this  the  king  may  pardon,  becaufe  it  is  a  puniftiment  exem-  The  King 
plary  to  deter  others,  and  tendeth  not  to  the  reftitution  or  fatif-  ^'  ^'®*y» 
faftion  of  the  plaintiff.     3  Inft.  2*37.  cites  13  £.  4.  5, 

4.  The  king  cannot  pardon  the  duty  of  the  party,    Br.  Charters  Br.  AaJoa 
de  Pardon,  pi.  24.  cites  37  H.6.  4.  Popular,  pL 

•Wtecra  u  *&  of  patGaneat  %\tn  t  pntlcalar  intertft,  or  right  «f  adioo  to  tbe  party  grieVei 

br 


39  j^tero0atitte  of  tbe  fitinff* 

by  the  breach  ef  iC^  ft  A<  ftfttatei  of  mortmiio,  whicB  give  an  entry  to  the  oett  linfliedi«f§  lord  fat 
an  alicnttion  to  a  corporation,  the  ftatutes  agamft  maintenance,  forcible  entries-^  carrying  difticfla  one 
of  the  hundiedy  fuffcring  one  in  execution  to  efcape,  &c.  which  give  an  adion  to  the  party  grieircd  by 
the  oiience  prohibfted,  it  feems  to  have  been  always  agreed,  that  no  charter  by  the  king  Un  be  of  any 
force  to  bar  the  right  of  the  party  groonderi  opon  fuch  f^atote,  betaofe  it  is  a  fettled  ruicy  that  tble 
cannot  prejudice  the  intereftof  die  party.     2  Hawk.  PI.  C.  390.  cap,  37.  f.  29. 


Though  the  y.  jtnJ  whcTt  thc  king  grants  to  mc  all  fines  and  amerciamentx 
r^"fr^ii«  »^y^^*  ^  placet  thc  king  Cannot  pardon  them.     Ibid. 

td  a  corporation,  he  may  however  pardon  the  ^^enrr.  Refoived  per  Cot.  Skin.  676.  HiJU  S  W.  }• 
B.  R.    The  King  T.  Bowerbank. 

C403 

Br«  Charters  (J.  Before  fopuloT  offion  brought^  tie  king  may  pardon  all  the 
]!t.  M^tM  forfcitutcs  and  pains;  but  after  information  or  adion  brought 
8,C.— «-  the  kmg  eannat  pardon  bui  only  bis  ownpart^  and  not  the  part  of 
s.  P.  Br.     the  party,    Br.  Adiion  Popular,  pi.  3.  cites  37  H.  6.  4. 

Cnafters  w 

Wm^aoy  pi.  t^.  cites  i  H.  7.  )•    For  after  adion  bfoiighe,  the  party  is  indtled  to  his  proper  debt. 

■  Br.  Aftion  Popobv,  pi.  4.  cites  S.  C. 

Sajtaot  Hawkfais  fays,  he  tsJces  it  to  be  a  fettled  rale,  diat  the  king  may  pardon  any  tftntt 
^fhattvety  whether  againft  the  common  or  ftatote  law,  fofar  as  the  puhtick  k  ceneemed  in  it,  after  it 
is  over,  and  coofe^oently  may  prevent  any  popolar  adion  on  a  penal  ftatnte,  by  a  pardon  of  the  olfence 
tefbic  any  fott  commenced  by  an  informer,    a  Rawk.  PI.  C.  391.  cap.  37.  f.  33..  He  sllfo 

takes  it  to  be  a  fettled  rule,  that  the  king  camiet  by  any  d'lfpenfation,  refeafe,  pardon,  or  grant  whatfocvcr^ 
itfr  amy  r»bff  whether  of  entry  or  aOion,  or  arty  legal  htereji,  benefit  or  advanuge  whatfoever» 
Btfirt^ui  in  thi  fMhjtei\  snd  that  upon  this  ground  it  feems  dear,  that  the  king  can  no  way  bar  any 
^fwawafatuu  hy  the  forty  griavtd^  nor  even  a  popular  aSHon  by  a  common  infonnery  ifcpotrntaeed  bt* 
fw%  kupardoM  or  releafe.u   %  Hawk.  P4.  C.  392.  cap.  37.  f.  34. 

Cmiraf  if  it  *j,  jf  a  man  be  bound  in  a  reeogmzanee  to  keep  thepeace^  and  th^ 
peautr^m.  king  pardons  him  or  releafes  before  the  peace  broken^  this  is  not  good. 
M4.-*s.p*.  Br«  Charters  de  Pardoto,  pi.  24.  cites  37  H.  6.  4.  per  Fortefcue. 

Br.Charttts 

dePardon^  pU  76.  cites  xr  lA.  7.  ti)  i2.-««-Br.  Recognisance,  pl^  21.  citci  S.  C.  per  Finemt  qved 
•on  aegatttr.       ■    ■  *  S.  P.  12  Rep*  30.  cites  11  H.  4.  30.  37  H.  6.  4.  x  H.  7.  lo.  S.  P^ 

•  Hawk.  PI.  C.  392.   cap  3**.  A  34.  >  The  king  cannot  pardon  or  releafe  a  reeogwixaiKe  ofth^ 

ft4€tkefart  it  k  broktn^  becaufe  the  fubjed  has  a  land  of  intereft  in  ic  Hawk.  PI.  C.  129.  cap.  6o« 
C  gy..  ■■'    ■  S.  P.  3  lalU  »38. 

Br.  Qjin-  8.  Whcrc  a  tenth  is  granted  to  the  king^  and  he  igfflgnt  talSei  ^ 
SteTs^'cr  ^'^  creditors f  and  tbeyjbetu  them  to  the  collefforsy  now  the  king  is  dif- 
Br.Chofein  charged;  and  the  coUefbors  are  charged  to  the  creditors;  and 
''^rfi^s'c  ^^"^^^  ^^^  ^^5  *^  ^^"g  cannot  pardon  thc  cblleftors,  not 
ll— Br.*  '  *^^^  ^f  ^^  clergy  who  granted  the  tenth;  for  it  is  compared 
Grants  pL  there  to  a  grant  of  a  rent  over  with  attornment ;  quod  nota,  Br« 
xn.  citM     Charters  dc  Pardon,  pi.  37.  cites  i  H.  7.  8. 

Jh  Malum  prohibitum  is  all  thattvhich  if  prohibited  by  Jfattitei 
ich  was  lavful  before^  as  (hipping  of  wool  beyond  fea,  &c« 
and  malum  in/e  is  that  which  is  ill  and  unlawful,  and  which  the 
king  cannot  grant  licence  to  do,  and  yet  may  pardon  it  after- 
wards; as  for  killing  a  man  or  making  a  nnfance,  &c.  the 
Kcence  is  not  good,  and  yet  after  it  is  d6ne,  the  king  may  pardoti 
it;  but  with  malum  prohibitum  the  king  may  difpenfe,  as  of  alieft- 
.  ation  in  mortmain,  (hipping  of  merchandize,  &c.  Br.  Charters 
de  Pardon,  pi.  76.  cites  11  H.  7.  11, 12. 

10.  The  king  may  pardon  a  clerk  conviB  remaining  in  the  bi/hp^f 
prtfon  ndihout  making  purgation^  for  this  is  all  temporal;  per  Fmeux 
Ch.  J.  quod  nemo  negavit.  Br.  Charters  de  Ps^rdon^  pi.  21.  cites 
15  H.  7i  9» 

II.  In 
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II.  In  t^ptal  of  death  the  plftintiff'  counted  rffehttj  and  murder  J-f**  ^\ 

«x  inftSiSi  infultu  fsf  malitia  prdmeditatis  ^  pr^rcogitatiSy  &C.     The  ^^'    "  " 

defendant  pleaded  not  guilty  to  the  felony  and  murder^  and  by  in  fuch  * 

nifi  prills  was  found  not  guilty  of  murder^  hut  guilty  of  deaths  viz.  ^^^J^ 

of  ftlomoufly  killing,  &c.    And  it  is  left  a  quaere  whether  the  queen  jJcad«d^ 

may  pardon  the  burning  in  the  hand;  for  tit  imprifonment  ihe  can*  4)ucen*s 

not  pardon,  inafmuch  as  it  is  the  execution  ef  the  party  in  the  appeal.  ^^^^*  "* 

D.  261.  pL  26.  Pafch.  9  Eliz.  Turner  v.  Cuthberd  and  Mufgrave.  ^  j/^j, 

knred;  and  m  pncedcnt  was  lliewii,  Pafch.  8  Etiz.  Rot.  33.  MvseiiAvt't  ca^r,  where  the  defea^aot 
pleaded  the  ^een*s  pardon  in  this  Tery  caie,  and  it  was  allowed ;  although  in  9  Eliz  Dyer,  26 1  •  theie  wai 
a  qwere  thereof;  but  Pophan  faid  it  was  a  ftrong  precfdeot,  for  it  is  hard  that  the  queen  Aould  pardoa 
that  which  is  the  fait  of  the  party;  and  there  is  no  quelHoo  if  it  had  been  to«ppeal  of  homicide,  a^  it 
well  n'^ht,  the  qoeen  coold  not  lave  pardoned  it,  whereto  Coke  the  queen^s  attorney  of  couafel  witU 
the  defendant  agreed,  for  it  is  merely  the  fuitof  the  party.  Cro.  £•  465.  Tria.  3]}  £Uz.  B.  R.  Penryia 
V.  Corbec— — — —  Cro«£.  63a.  Mich.  40  &  41  EJis.  in  cafe  of  Srackbokough  v.  Bicgims,  it  it 
laid  that  Mvsgkatk^s  caft  was  diere  ckedy  and  the  record  viewed,  and  no  judgmcut  herein.*— But 
{Rep.  50.  Tris.  31  Blis.  Bieexw'i  cafe,  in  appeal  it  it  fiud  that  it  waa  refolved,  upon  coofereuca 
with  divers  other  juftices,  that  the  king  may  pardon  the  humini  in  the  bandi  for  that  it  *  appeart 
by  the  Hatnte  of  the  4  H.  7.  13.  that  homing  in  the  hand  was  only  to  notify  to  the  judge  hereafceff 
whether  the  detedaat  has  had  his  dergy  before  or  not,  andfo  noptrtofthejndgmenti  forif  if  were,d)« 
kiagctaU  sot  paidoo  i£,  bocanfe  the  fUhUifbrns  mi  mtertfi  iu  tbt  judgment  \  and  Ance  the  king  hat 
pardoaed  the  bnmtng  in  the  hand,  he  thero^  pardons  the  m^rijonmmt  by  confcquence  j  for  the  iSth 
£Ca#,ptuTidc%  that  after  the  aUowaooe  of  the  ckfgy  and  burning  of  the  hand,  the  priibaer  ihall 
soMBediasely  be  iet  at  huge  j  and  if  the  pardon,  by  difcharging  the  burning  of  the  hand,  ihould  prevent 
his  being  dilcbarged,  it  would  defeat  the  intent  of  that  ilatute,  and  occafion  a  perfttmal  imprifonment, 
and  dKRttpoa  the  defendant  was  difdiarged  —-3  Inft.  t^j*  cites  Trin.  40  EJiz.  S«  C.  by  name  of 
SavcBOKoecH  v.  Bvggins,  where  lord  Coke  fays,  it  was  lefohed  by  thejuftices,  upon  confefcuce 
between  them,  that  the  queen  might  pardon  the  burning  of  the  hand  ^  for  that  it  is  no  part  of  the 
}«dgmc9t  A  the  fiiit  of  the  party  plaintiiF  in  the  appeal,  but  is  a  cottatcral  and  exemplary  puj|iih« 
meat  iofliOcd  by  the  ftatoie  4  H.  y.  cap.  13.  But  noee,  that  this  cafe  is  reported  Cro.  £•  682* 

Trin.  41  Eliz.  C.  B.  by  Out  name  of  Shuckbokough  v.  Bigobn,  where  it  appears  that  m 
jadgment  was  gwtn  therein,  but  that  the  Coart  was  equally  divided,  and  that  the  cafe  at  laft  tedid 
by  amptmiji-  ■  And  in  Mo.  571.  $.  C.  by  name  of  Stbobobovgh  v.  Bicgim,  it  is  faid  to 

bt  agMBd  that  the  king  camut  pardon  the  ^mrmng  tf  the  band  in  an  appeal,  becaafie  it  was  at  the  fuit 
of  the  party,  and  that  theieopon  the  matter  was  c^mpiundedy  which  is  likewife  confirmed  by  Raymond 

Lin  his  Reports,  3^.  in  CsLit  k*s  cafe,  who  faid  he  had  examiM^/ Biggin*s  cafe,  and  beheld,  that  the 
rBtng  in  the  hand  wos  part  of  the  judgincnt ;  for  the  entry  is,  ftiod^U  offender  emittriiuter  m  mMm 
jnA  ttva,  ^  But  CiD.  C.  596.  Mich.  16  Car.  B.  R.  in  Sir  Matthxw  Mint's  cale,  the  king 
fvdoned  the  burning  in  the  hand,  and  the  pardon  was  allowed*  '"ABd  xi  Mod.  254.  Trin. 

t  Ann.  B.  R.  in  cale  of  Smith  v.  Bowim,  die  Court  was  of  opinioA  (hat  the  ftatute  tlut  gives 
the  clergy  cxtoided  t»  appeals,  and  chat  the  burning  in  the  hand  being  no  part  of  their  judgment,  the 
queen  might  pardon  it,  according  to  Bi06iif*t  cafe.  3  Co«  50.  And  thereupon  the  appellee  wat 
difthargcd  wkfaoBt  bail,  being  pardnned  by  an  ad  of  grace. 

Serjeant  Hawkins  fjqrs,  it  is  holden  by  great  authorities,  that  if  a  perfon  becottviAed  of  manilaughttr 
tipen  an  appeal  of  death,  the  king  may  pardon  the  homing  in  the  hand ;  for  which  this  reafon  is  given 
hf  Sir  Edwaid  Cckit^  that  it  is  f  no  part  of  the  jodgmenc  at  the  fuit  of  the  party,  bat  a  collateral  and 
eiCBpiary  pwuihflBeoC  inHifted  by  the  ftatute  of  4  H.  7.  1 3*  But  this  is  made  a  quaere  by  othert  $ 
and  the  prioc^  cafe  wherein  ic  is  faid  to  have  been  refoifed,  is  very  differently  reported,  and  was  never 
Bdjudged  $  and  the  ground  bid  down  that  the  king  may  pardon  it,  becaufe  it  is  no  part  of  the  Judgment 
at  the  foic  of  the  party,  (by  which  it  feeros  to  be  admitted,  that  if  it  were  part  of  the  judgment  the  law 
woodd  be  odietwife,)  fecma  rather  to  make  againft  it  than  for  \t\  for  them  are  precedents  of  exprefs  judg« 
aenta  qood  oanterifiptur  in  mano  fua  leva.  Aifo  it  is  admitted,  that  were  a  defendant  is  to  have  a  cer» 
tsin  impnfoofflents,  ire.  at  the  fuit  of  the  party  upon  a  ftatute,  the  king  cannot  difpenie  with  it,  except 
in  fbme  Ijpecifll  cafes,  wherein  it  may  be  vearooably  intended  diac  fuch  hnprtjonrntnt  was  given  by  way  of 
fathfi0km  fa  fbe  fmbiit  jvfitt^  in  which  xafe  it  feten  agreed,  that  the  king  may  dlfpcnfe  with  it,  as«t 
is  feid  he  TUtf  with  finding  of  furetSes  by  one  cotvided  on  the  ftatute  againft  tiefpa(res.in  parks.  But 
k  feems  doubtfui  whether  the  ftatute  of  4  H.  7.  13.  which  appoints  the  burning  of  theliand^  can  well 
admit  of  fisch  a  cottftrodion,  for  the  words  are,  wbereai  upon  trufi  of  tbe  privilege  oftbe  ebarcb^  dkf«KS 
favr  Ace*  Starr  Mdt»  caKmit  mnrder,  hecoMft  tbey  bave  ben^adnrined  to  f^etr  ettrgy  as  oft  as  they  bane 
fended  j  far  anndding  ef futh  prffitmptutiaioldntfs  it  a  enafhd,  that  every  perfin  net  being  in  orders  j  wio 
£atb  nft  beam  admitted  to  bis  clergy^  be  not  again  adn»itt$ijberei9  \  and  tbat  ever^  juch  ffrj^^n  CMwf^FWf, 
4(c  Ihall  be  maiitcd,  dec.  From  wheoee  it  leems  blain,  that  tbt  ftatnte  exprefsly  intends  fuch  marking 
«■  Bdifcoortgement  of  tht  otlenee  \  and  itfeems  diffieult  to  give  a  leafan  why  it  &oold  bo  conftrued  to  ^ 
nossitoQly  at  a  collatera],  and  not  at «  ditcft  poniAmvit;  neither  does  itTfeem  a  plain  reafon,  that' 
ktctftfe  ikt  4atnse  hiUPdcd  it  af  in  SMmpIary  pB&iibia«oi«  (be  kirg  may  dlfptnfe  with  it ;  for  furely 
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the  ezecuti6n  of  tn  ipp^llee  attainted  of  murder,  and  the  perpetual  iiDprifonment  of  a  clerk  deltveied  to 
the  ordinaiy  upon  a  convi^lion  on  an  appeal,  who  coold  not  m2kc  his  purgation,  were  alfo  exemplary 
puniflunents ;  and  yet  it  is  generally  agreed,  that  the  king  never  could  difpenfe  with  them  :  and  thertf- 
fore,  upon  the  whole,  this  feems  to  be  a  point  that  defei vcs  to  be  farther  cooiidered.     i  Hawk.  Pi. 

C.  393.  cap,  37*  f,  39. -f  Lord  Hobart,  fol.  294.  fays,  that  it  is  no  part  of  the  judgment,  or  io 

much  as  in  nature  of  puniihment,  but  only  a  mark  to  notify  that  the  paity  may  have  his  clergy  but 
once.    Ibid  in  Marg. 

3lnft.  17K  ^  12.  J.  T.  being  a  copyholder  to  the  Lord  Cromwel  of  his  manor 
S.  c.  cited"  ^f  ^•forged  a  cujtomary  of  the  faid  manor ;  and  it  was  proved  to  be 
Cro.E.682.  done  wittingly,  fubtlely,  andfalfcly,  and  to  the  intent,  &c«  And 
J.!*"*.^'  -  this  was  held  to  be  forgery  within  the  ftatute  5  Eliz.  znd  judgment 
of  Shuc  ic-  ^^  given  accordingly  in  the  Star-chamberj  and  after  this  judgment 
■oRouGH  the  qt4een  pardoned  the  exeeution  of  the  corporal  punj/bmenf.  And  it 
^.BiGGEN,  ^35  jj^y  byWrayCh  J.,  Saunders  Ch.B.,  Harper  andManwood  J. 
whofawl"'  prfeter  Barham  and  Gerrard  Attorney,  that  the  queen  may  pardon 
was  good  the  corporal  penance  which  trenches  in  common  example,  &c. 
^fJtththe^  But  Dyer,  Southcote,  and  Mpunfon  e  contra.  D.  322. b.  323.  a« 
StarJet  Ji-    Mich.  1 5  Eliz.  in  the  Star-chamber.     Taverner's  cafe. 

'  her  are  by  informationy  which  is  prop^'ly  the  fu'tt  of  the  fueeiif  and  not  of  the  party ;  and  therefore  the  queen 
may  pardon  it,  but  net  when  he  is  convided  in  an  a£tioa  at  the  party *8  fnit;  and  fo  *he  faid  was  the 
opinion  of  divers  juftices  with  whom  he  had  conferred. — ^But  if  one  be  attainted  of  forgery  inanaBin 
ufon  the  fiatute  of  forgery,  the  queen  cannot  pardon  the  puniihmenc  Per  Popham.  Cro.  £•  6829 
Trin.  41  Eliz.  C.  B.  S.  G. 

S. p.  Hawk.  J  J,  In  all  cafes  depending  between  party  and  party  in  court  cbrif" 
cap.V".^?^'  /w«,  where  the  fuit  is  only  profalute  aninue  vel  reformatione  morttm^ 
41.— s.  c.  as  for  defamation,  or  hying  violent  hands  upon  a  clerk,  or  the 
cited  Dav.  j^j^^^  there  the  pardon  of  the  king  is  a  bar  of  the  fuit ;  for  the  fuit 
in^clzk  is  not  to  recover  any  damages,  or  any  other  thing,  but  only  to  in* 
oi  commtn-  Jli5l  punifhment  upon  the  offender  pro  falute  animae,  which  punifli- 
m'iTr  *  r'  ment  the  king  may  pardon  as  well  before  as  after  the  fuit  com- 
Trin.  13  **  meuccd;  for  in  truth  fuch  fuits  are  only  for  the  king,  though  they 
Jac.  in  cafe  are  profccutcd  by  the  party.     Refolved  5  Rep.  5 1,  a.  Tnu.  2  Jac. 

of  Cgdding-  Q    ^     i^  jja|i»3  ^afc. 
ton  V.  Wil- 

klnr.  ^ff  of  fuits  in  the  S*ar.cbambsr  preferred  by  any  fubjeff  egainfi  another,  the  king  may  par- 

don them  *  for  though  a  fobje^  profecutes  them,  yet  the  fuits  are  for  the  king,  and  to  puniih  the 
defendants' for  their  offences  by  imprifcnment  and  fine,  &c.  to  the  king.     Refolved  5  Rep.  51.  in  HaU*f 

'  cifc.         S.  P.  2 Hawk.  PI.  C.  394.  cap.  37.  f.4«' Jlnft-  *38.  cites  S.  C. S.  P.  Hob.  8a. 

.Trin.  13  Jac.  in  cafe  of  Cuddington  v.  Wilkins. So  all  proceedings  in  the  ecclefiajiical  court  ex 

officio,  are  for  the  king ;  therefore  whalfocver  the  fuit  is,  there  the  king  may  pardon  them }  for  they 
are  cnh  tocorreff  or  pun'ijh  the  party  for  the  offence,  which  the  king  may  pardon,  and  not  for  the  par- 
ticular intercft  of  the  party.     Refolved  5  Rep.  51.  b.  in  Hall's  cafe. S.  P.  2  Hawk.  PI.  C.  394. 

cap.  37.  f.  41  • '^*'  if  one  Ixbeli  for  tithes,  or  contraff  of  matrimony,  or  for  legacy,  or  the  liket 

where  tbe'plaintiff  has  htcr.ft  and  property  in  the  thing  in  demand,  and  fcntence  be  given  for  him  for 
the  thing  for  which  he  libels,  there  the  king  -cannot  pardon  this  neither  before  nor  after  the  fuit  com- 
menced.    Refolved  5  Rep.  51.  a.  in  HaU's  cafe. S.  P.  a  Hawk.  PI.  C.  394.  cap.  37.  f.  42. 

«  L.P.  R.  14-  Alice  C.  libelled  againft  R.  H.  in  the  court  chriftian  for 
ayo.  tit.  defamation,  for  calling  her  whore^  and  hzAfentence^  and  co/ls  were 
^"^s°c  —  ^tf-'f^^'  ^^  decretum  fuit  quod  predidus  R.  H.  foret  movendus  & 
S.  p.  1  citandus  ad  folvend.  expenf.  citra  tale  feftum.  Which  fentence 
Hawk.  PI.  ^Q  defendant  appealed  from,  and  before  the  faid  feaft  R.  H.  ob- 
^a'  ^V\  taiued  a  pardon  of  the  king,  and  thereupon  obtained  a  prohibition 
f.Ti,4a-—  out  of  C.  B.  And  it  was  refolved  that  tliough  the  fuit  be  for  the 
Sooffttics  ting,  and  which  the  king  may  pardon,  yet  when  fentence  is 
cbjmbar""   givcn,  and  cofts  taxed  foi  the  plaintiff,  now  the  plaintiff  bos  a  par^ 
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ftcular  tnterefl  in  them  by  the  fentence,  which  the  king  cannot  par-  after  fcn- 
don,  though  day  be  given  for  the  payment  of  them,  as  above,  ^"l"  ^j^*" 

-  "D  L     rri  •    **     T         /^    T>     tr    ii>         r  and  carta 

5  Rep.  51.  a.  b.  Tnn.  2  Jac.  C.  B.  Halls  cafe.  taxeifortfat 

party,  the 
pardon  fhall  not  difchargc  them ;  hut  if  the  pardon  had  been  obtained  brfert  ftntenci,  there  the  pardon  had 
difcharged  all ;  for  then  the  Court  could  not  have  proceeded  to  any  fentence  of  the  principal,  and  by 
confequence  not  of  corts,  which  are  only  acceifary.  5  Rep.  51.  a.  b.  Hair*  cafe.<-«ilt  was  alfo  refoived, 
tbat  though  xh^  defendant  bad  apptaledy  by  which  the  fentence  to  divers  purpofes  (by  opinioin  of  the 
Aofiorsof  the  law  fpiHcual)  is  lufpended,  as  appears  in  27  H.  6.  tit.  Card.  1x8.  2  R.  2.  tit.  Qnare 
ImpeJit,  143.  I  H.  7.  12.  2  Mar.  105.  Yet  by  the  firft  fentence  the  party  (notwithdanding  the 
appeal}  has  an  intereft  in  the  cofts,  which  cannot  be  difcharged  by  the  pardon  of  the  king ;  and  there- 
fore as  to  this  purpofe,  the  firft  fentence  is  not  fufpended  by  the  appe4l.  And  after  confulution  w«s 
gnnted  for  the  cofts.     Ibid* 

15.  The  king  cannot  pardon  the  not  repairing  a*  bridge  of  high*  Vaughn  ^33, 

tiwjr,  becaufe  ihe/ubjeff  has  an  intereft  in  them.     It  is  true  he  mayf  Sy'r^ 

^idonjines  for  the  time  pajtj  but  not  for  the  time  to  come,  for  the  Nufance,pK 

offence  itfelf  cannot  be  pardoned  ;  but  for  the  time  after  the  of-  'S-  c'tes  37 

fender  {hail  be  fined.  An^^iomcdStoi  depopulation.  12  Rep.  29,  30,  {hiflhcki**^ 

Trin.  J  Jac.  Anon.  cannot  par*? 

don  a  com-*' 
mtfance. f  Br.  Charter  of  Pardon,  pi,  44.  cites  37  H.  6.  4.— »S.  P.  3  Inft.  237. 


So  of  nujancei  in  the  highway y  they  cannot  be  pardoned  till  removed^  though  they  are  only  mala  prohibits* 
But  the^a«  or  puiej/bment  impojed  for  the  doing  may  be  pardoned*  ^0  of  a  water»courfe  diverted  3  per 
Vaughan  Ch.  J.  Vaugh.  333. 

Serjeant  Hawkins  fays,  that  while  a  public  nufance  continues  unreformed,  it  feems  agreed  that  the 
Ling  cannot  wholly  pardon  it,  becaufe  fuch  pardon  would  take  away  the  only  means  of  compelling  a 
redrefs  of  it.  Bat  it  has  been  holden  by  fome,  that  a  pardon  of  fuch  offence  will  fave  the  party  from 
iny  fine  for  the  time  precedent  to  the  pardon.     2  Hawk.  PI.  C.  391.  cap.  37.  f.  33. 

16.  Both  the  damages  and  imprifonment  in  trefpafs  upon  thejiatute 
Weji.  I.  cap.  ao.  concern  the  plaintiflF;  and  therefore  the  king's  par- 
don cannot  difpenfe  with  them  j  but  the  ranfom^  x!tit finding  furety^  -    r  4^  1 
and  the  firejuring  of  the  realm^  are  punishments  exemplary,  and 
concern  the  king;  and  therefore  he  may  pardon  them.    2  Inft.  20c^ 

17.  M.  Was  impeached  by  the  hottfe  of  commons ^  and  by  judgment 
m  the  houfe  of  lords,  njoas  difabled  to  hold  any  fpiritual  preferment. 
The  king  afterwards,  under  the  broad  feal,  pardoned  him  alltreafons^ 
fehniesy  difabilitiesy  Isfc,  but  without  any  recital  therein  of  the  judg» 
went  in  parliament  againfl  him.  He  was  afterwards  made  bifliop 
of  St.  Afaph.  It  was  argued,  whether  or  no  this  difability  is  par- 
donable by  the  king  ?  This  point  was  not  adjudged  \  but  fee  the 
arguments  pro  &  con.  Hard.  154  to  157.  Pafch.  1659.  Thorow- 
good  V.  Herbert. 

18.  V,  hting  conviSfed  of  murder,  obtained  his  pardon y  and  being  aSalk.  ago. 
brought  to  the  bar,  pleaded  ity  and  produced  his  writ  of  allowafice,  HilJ.  3  W. 
and  the  pardon  had  in  it  the  word  murdrum.     And  it  was  held  by  ?^"  ?'  ^' 
the  whole  court,  that  this  pardon  was  good,  and  ought  to  be  al-  nanje  or^th« 
lowed ;  for  that  the  king  might  at  the  common  law  have  pardoned  King  v.   . 
nrnrder,  and  that  appears  by  thofe  very  llatutcs  which  limit  his  ***^'»^ 
power  in  that  very  particular  j  and  the  drift  of  thofe  ftatutes  arc 

no  more  than  that  the  king  fliould  not  be  furprized  by  pardoning 
it  by  general  words;  and  therefore ^w^  the  making  of  t(>ofeJlatutes, 
o  pardon  of  felonies,  &c.  ivotddnot  extend  to  pardon  murder  without 
anonobftante;  but  if  the  king  would  recite  the  particular  fa£t,  as 
lie  had  done  here^  the  pardon  would  b^  good  without  a  non  ob- 
V0L.3CVII.  E  ftantc: 
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ftante :  therefore  it  fccms  a  pardon  in  general  words  was  goocl> 
without  reciting  the  faft  and  proceedings  particularly,  as  in  this 
cafe  the  indiftmcnt,  convi£lion,  and  attainder,  were  all  recited. 
Freenx.  Rep.  501,502,  Mich,  16^1.  Parfons's  cafe- 

•  If  a  man         jp.  Holt  Ch,  J.took  this  difference,  ivhere  the  difability  is  only 

of  peilurv^    /A^  confcquerjce  of  the  judgment ^  the  king  may  pardon  it;  but  where 

at  common    the  difability  1%  part  of  the  judgment  itl'elf,  the  king's  pardon  will 

law,  the       not  take  it  away  ;  therefore  *  if  a  man  be  convidt  oi  perjury  on  the 

^aJ^w...  flatute.  the  kintj's  pardon  will  not  reftore  him,  for  it  is  not  a  con- 
pardon  him,  y  »         r^^rr.j  •  i-  n 

tut  if  upon  fequence,  but  part  01  the  judgment,  viz.  quod  impoiteriun  noi^ 
the  ftatute  fj^  receptus  ut  teftis.  But  a  pardon  by  aft  of  parliament  will  rc- 
p«-Ho"t*Ch.  ftore  him  in  that  cafe;  quod  nota.  Quaere  of  a  perjury  a/ /^ 
J.  Cartb.  common  law ;  and  if  the  law  be  not  the  fame ;  for  there  the  dif* 
*"'  *"  "^<^  ability  is  only  by  confequence,  and  not  part  of  the  judgment. 
^:  G^p'!!  2  Salk.  689.  Pafch,  7  W.  3.  B.  R.  The  King  v-  Crofby. 

•  Salk.  514.  Mich.  9  W.  3.  B.  R.  S«  C. 

20.  Where  beheading  is  part  of  the  judgment,  as  in  cafe  of  high 
treafon,  the  king  may  pardon  all  the  rejl^  and  confequently  in  fuch 
cafe  the  judgment  may  be  well  executed  by  beheading  only, 
a  Hawk.  PI.  C.  463*  cap,  51.  f.  5. 

(U.  a.  8)  Pardon.    Obtained  how.    Suggeftion,  and 

Proceedings. 

!•  pARDON  was  pleaded,  that  the  king  fir  his  fervice  done  in 

^     Gafcoigne' pardoned  him;  and  it  was  allowed;  but  he  was' 

detained  till  it  was  certified  whether  he  did  fuch  fervice  thercy  or  not* 

And  fo  fee  that  the  conftdcration  upon  which  the  pardon  is  obtained 

-        ^   is  material.  Br.  Charters  de  Terres,  pi.  74.  cites Itin.  Cane.  6  E.2.7. 

t  I  44  J        2.  27  -E.  3.  ^ai,  I.  cap.  2.  Pardons  which  have  not  in  them  fbi 

kings  had     ^<g^^*^«  whereupon  they  are  grantedy  and  alfo  the  fuggeflors  naniesy 

Uen  deceiv-  fhall  be  void ;  fo  are  thofe  likewife  which  are  granted  upon  falfe  fug* 

+fu/gIft[on,  «^^''^- 

and  had  thereupon  difpenfed  with  former  ftatutes,  with  a  ctaufe  of  non  obftante  inferted  in  the  pirdoBi^ 

therefore  this  ftatute  was  made.     Arg.  4  Mod.  62.  Mich.  3  W.  &  M.  B.  R.  in  cafe  of  the  King  v* 

Anonymous. 

Lord  Coke  fays».  the  party  who  docs  not  inform  the  king  truly,  is  not  worthy  of  his  gnce  and  for- 
glvcoeft  J  and  therefore  either  Cuppreflio  veri  or  ezprciTio  falfi  avoids  the  pardon.     3  Inft.  a.38. 

H.  and  others  were  Indided  01  murder,  and  pleaded  a  pardon,  which  recited  all  the  proceedings  upon 
theindidment  \  and  then  the  king  was  informed,  that  there  w«is  no  evidence  given  that  there  was  any 
malice  prepenfe  in  them,  in  other  manner  than  by  conftruAion  and  implication  of  Jaw,  and  for  that  the 
king  pardoned  the  killing  and  telony,  &c.  butno  word  of  murder  was  in  it  but  by  defcrtptionj  and  the 
Court  were  troubled  toliear  fuch  a  fuggeftion  in  the  patent,  bccaufe  they  knew  the  contrary  to  be  true; 
and  therefore  they  faid,  that  upon  fuch  a  pardon  a  fcire  facias  might  be  brought  7  years  hence,  and  thry 
might  *«  hanged  nptwithilanding  this  pardon  j  and  therefore  they  advifed  H.  to  procure  a  better  pardon : 
and  Windham  J.  faid,  that  the  fugge^ion  of  the  pardon  might  have  been  grounded  on  the  naeria  of  the 
'  prifoners,  &c.  but  upon  thiis  pardon  the  prifoncrs  had  not  produced  any  writ  of  allowance  \  and  ihercioje 
the  pardon  was  not  allowed,  but  their  execution  refpitcd  till  another  day,  at  which  day  they  produced  a 
patent  without  any  fuggeftion  at'oJI,  and  a  writ  of  allowance,  but  the  date  was  miftalcen,  and  did  not 
i^gre*  with  the  writ;  zfi\  therefore  execution  was  rcfpi«td  oTcr.  Raym.  13  iWeh.  13  Car.  2.  fi.  R* 
Hovrard^s  safe.  ■     1     ■   Sid."  41.  S.  C.  - 

A'  ■ 
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34  5  A.  4.  2.  J^an  approver  commit  fehny  after  he  is  pardoned^  he 
that  procured  btspardofty  Jhali  forfeit  1 00  /.  whofe  namefuall  alfofor 
that  purptp  he  inferted  in  the  pardon. 

4.  It  2,  nan  be  ariaigned  of  murder,  and  it  be  found  that  he 
killed  the  party  ^  defendendo,  he  ought  to  fue  a  certiorari  to  remove 
the  record  mto  the  Chancery  ;  and  upon  the  removal  thereof  to  have 
his  pardon.  F.N.B.  [247]  (F.) 

5.  And  if  a  man  be  attainted  in  aflife  of  novel  diileifin,  before  ^ 
the  juftices  of  afGfe,  of  a  dijfeifin  with  force ,  and  be  afterwards  out- 
lawed for  the  kin^s  fine,  if  he  will  have  a  pardon  of  the  outlawry, 

he  m^  to  have  a  certiorari  directed  to  the  juflices  of  afffe,  to  ccrtfy 
/irking  in  his  Chancery  the  tenor  of  the  record  of  the  aflife,  and  aljh 
anther  vjrit  to  the  juftices,  to  certify  the  king  in  his  Chancery  nvhe-' 
therthe  defendant  in  the  affife  hath  yielded  himfelf  to  prifon,  and  hath 
ja^sfied  the  party  his  damages:  And  if  the  fame  be  fo  certified  in 
the  Chancery,  then  upon  that  certificate  he  fhall  have  his  pardon 
of  the  outlawry*     F.  N.  B*  r.247]  (G.) 

6.  And  if  a  man  be  condemned  in  C.B>  in  debt,  and  outlawed  upon 
the  fame,  then  before  he  fhall  have  his  pardon,  he  ought  to  yield 
hmfelfto  the  prifon  of  the  Fleet,  and  fatisfy  the  party ;  and  the  record 
ef  his  condemnation,  and  of  xht  fatisfaflion,  ought  to  be  certified  by 
certiorari  unto  the  king  in  his  Chancery,  and  thereupon  he  fhall 
have  his  pardon;  and  that  is  by  the  ftatute  5  £•  3*  cap.  12* 
F.N.B.  [247J{G.) 

7.  And  if  a  man  be  outlawed  feverally,  at  the  fuit  of  three  feveral 
perfons  in  feveral  aSHons  in  which  he  was  condemned,  he  ought  to 
flic  a  cerdorari  to  remove  the  tenor  of  thofe  records  and  procefs 
into  the  Chancery,  and  alfo  to  have  a  certiorari  to  the  juftices 
of  the  C(M»mon  Pleas,  if  the  fuit  be  there,  to  certify  the  king  \x\ 
Chancery  whether  he  hath  yielded  himfelf  to  the  prifon  of  the 
Fleet,  and  hath  fatisfied  the  parties ;  and  when  the  chief  juftice 
hath  certified  the  fame  into  Chancery,  then  he  fhall  have  his  par- 
don  for  the  outlawries,  and  not  before.     F.  N.  B.  [247]  (G-) 


(U.  a.  g^  Pardon.     Allowed  in  what  Cafes.         sm  cu.  a. 
^  ^'  10.) 

!.*'tX^HERE  the  baron  is  outlawed,  and  t\it  feme  goes  without  day.  But  where 
^  ^    and  the  baron  purchafes  pardon  and  fcire  facias  thereupon,  i>fron  end 
.  he  (hall  not  have  it  allowed  without  bringing  in  his  feme.  Per  Thorp.  -^""^  '*"''* 
Br.  Charters  de  Pardon,  pi.  6.  cites  40  E.  3.  34.  Ind  X  ^i. 

tn  ptrcbff-d  charter  of  pardcu,  it  was  held  that  he  may  fay  ftat  the  feme  is  J^aef^  or  th4t  hi  had  rt§ 
jacbfaief  and  fiiall  ba?e  his  charter  allowed  ;  for  he  cannot  have  it  allowcu  wlibout  bringing  in  his  frtne, 

'  »itl.ottt  fach  fpeciaJ  *  matter  ifaewn.    Br.  Charters  de  fardon,  pi.  64.  cites  13  £.4.  5. But  where 

'  the  tgm  and  feme  are  outlawed^  xaA  fbe  ^ippears  and  jheim  charter  of  pardcriy  and  V  e  bjron  doe^  xK*t 

cwae,  tb«  charter  ibaU  not  be  allowed,  becau{»ibe  cannot  plea«l  without:  the  b^ron  \  but  ihe  ihall  go  nt 
]v|e;  ooia.     Br«  Charters  de  Pardon,  pi.  18.  cites  zi  H.  4.  89.         Br»  Baron  and  i^^m^,  pi.  36* 
!         «ies  S.  C. 
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2.  In  formedon  the  tenant  pleaded  outlawry  in  the  demandant, 
I        and  he  imparled,  and  the  next  day  brought  charter  of  par  den,  bearing  / 

Jate  after  his  imparlance,  and  the  tenant  faid,  that  the  charter  is  upon 

£  a  condition 


\ 
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condition  that  he  fue  againft  C.  D.  at  whofe  fuit  he  was  outlawed, 
which  he  has  not  done,  judgment,  &c.  and  yet  becaufe  the  de- 
mandant is  now  at  the  law,  the  opinion  of  the  Court  was  againft 
the  tenant ;  by  which  he  vouched.     Br.  Charter  de  Pardon,  pi.  7. 

D  WIS  In.    c»^CM4  E.  3.  27.  . 

di^ed  of"         3.  I3i2.2.i.  /«fl  pardon  the  offence  committed Jball  hefpectfied^ 

marder,  and  otherwije  itjhall  not  he  allowed. 

obtained  a         ^  f^g  offence  pardoned  be  afterwards  found  wilful  murder^    the 

don^^  dl"'  pardon  fhall  not  be  allowed. 

murders,  robberies,  felonies,  &c.  Non  obflante  the  ftatute  of  13  R.  i.  or  any  other  ftatute.  And  the 
Court  inclined  that  this  pardon  fliould  not  be  allowed ;  for  after  the  faid  ftatute  a  general  non  obftame 
would  not  ferTe,  without  recital  of  the  efFe£fc  of  the  indidlment  upon  which  he  is  convi^ed,  to  the  in- 
tent that  the  king  might  be  apprized  of  the  offence.  And  though  it  was  the  opinion  in  Ricabik*s  cale, 
that  the  king  could  not  pardon  murder,  yet  it  has  never  been  doubted  either  before  or  after,  bot  that 
the  king  could  pardon  it,  with  a  fpecial  recital  of  the  iz€t  and  non  obftante;  but  without  fuch  ncital 
the  pardon  is  not  good.  And  th>!y  dirc^ed  that  it  ihould  be  argued  for  the  prifoner,  if  be  would }  but 
he  perceiving  the  opinion  of  the  Court,  endeavoured  to  obtain  a  new  pardon  with  fpecial  words.    Sid.  366* 

Trin.  20  Car.  2.  B.  R.  The  King  v.  Dadlcy. A  general  non  obftante,  without  a  partkoUr  recital 

of  the  crime  for  which  the  party  is  convi£led,  is  not  good  fince  the  making  of  the  ftatute  of  R.  2.  bst 
at  the  common  law,  both  before  and  fince  that  ftatute,  the  king  may  pardon  murder,  with  fpecial  re- 
cital of  the  fa6^,  non  obftante  that  or  any  other  ftatute.  Per  Cur.  4  Mod.  63*  Mich*  3  W.  9c  M* 
B.  R.    The  King  v.  Anonymous* 

2Hawk.  PI.  ^,  A  man  was  attainted  at  the  fuit  of  the  party  afrobherj^  and  the 
^•jJuri^  P^^^y  pardoned  him  the  execution^  and  the  king,  by  charter  which  re-' 
cites  S.  C.  cited  tie  attainder y  pardoned  the  execution  ;  and  becaufe  no  moition 
But  the  Set-  was  cxprefTed  of  the  felony,  therefore  it  was  difallowed;  quod 
irdoes*not  ^^o^a.  "  And  fo  it  feems  that  he  ihall  riot  efcape  by  pardon  of  the 
appear  how  party  only  \  and  often  where  the  party  will  not  profecute  the  fuit ^  the 
***'«  P"^°^  party  j^flf//  he  arraigned  upon  the  declaration  for  the  king.  Br.  Charters 
nor  to"  hat'  de  Pardon,  pi.  13.  cites  8  H.  4.  22. 

purpofe  it  was  attempted  to  be  made  ufe  of,  nor  how  far,  or  in  what  lefpcft  it  wu  difaUowed;  and 
therefore  though  fomc  books  feem  to  hold  generally  upon  the  authority  of  this  cafe,  that  fuch  a  pardoo 
is  no  way  good,  yet  the  Serjeant  fays,  he  does  not  well  fee  how  any  more  can  be  proved  from  it  than 
this,  that  it  fhall  neither  amount  to  a  pardon  of  tlid  felony  itfcif,  nor  of  any  other  donfequence  of  the 
attainder,  beftdes  the  execution.  But  he  fays  it  feems  difficult  to  give  a  reafon  why  it  flioitld  sot  wcH 
pardon  the  execution,  fince  the  king  does  not  appear  to  be  any  ways  deceived  j  and  It  has  beta  clearly 
adjudged  that  the  king  may,  if  he  think  fit,  pardon  the  execution,  and  no  mora* 

5.  Scire  facias  Ihall  not  be  granted  y^  the  defendant  againft  the 

,  plaintiff  in  appeal  upon  the  pleading  of  the  pardon  of  the  king  after 

^  convi&ion  and  judgment^  if  he  does  notjhew  releafcy  or  fuch  like  ;  per 

Huls;  quod  non  negatur.  Br.ScireFacias,  pi.  73.citesiiH.4*i6. 

S.  P.  For         ^«  ^elon  fhall  not  be  fufFered  to  relinquijb  a  general  pardon  by  a£l 

every  one     of  parliament,  and  to  plead  to  the  felony ;  per  Cur.     But  yet  bt 

iot^c'*  of     P^^^  anfwer  of  the  goods y  but  they  will  not  arraign  him  of  the  felony* 

the  aft  of    Br.  Charters  de  Pardon,  pi.  i6.  cites  1 1  H*  4. 41* 

parliament. 

Br*  Corone,  pi.  30  >  cites  S.  C  .  ■Wbcrey^/ogi  art  pardoned  by  a3  ^f farVtawimi^  there  the/a;/im 
mght  tc  take  iMtce  dereofy  becaufe  it  is  a  general  zQ. ;  fo  that  if  a  prifoner  will  plead  not  guilty,  yet  they 
ought  to  furccafe  to  arraign  him,  and  allow  the  j  .tidon ;  quod  nota.  Br.  Charters  de  Pardon,  pi.  i. 
cites  2t  H.  8.  7.  ■  Br.  Parliament,  pi.  i.  cites  S*  C.-  S.  P*  Though  he  be  fo  far  houk 

pleading  it,  or  praying  the  benefit  of  it,  that  he  does  all  \>k,  can  to  waive  it*  2  Hawk.  PI*  C*  397. 
cap*  37«  f.  6 1 .  ■  Serjeant  Hawkins  fays,  he  takes  ic  ;j  be  agreed,  that  a  general  pardon  by  partia- 
4Daent  cannot  be  waived,  becaul'e  no  one  by  his  admittance  can  give  a  court  a  power  to  proceed  aj^aiaft 
hiffly  when  it  appears  there  is  no  law  to  puaifb  him.  -  %  Hawk.  PI*  C*  396.  cap*  37,  f*  5S* 


7.  ff 


7.  If  n^ipeal  he  tvitbcut  day  by  demife  of  the  ksng^  there^  If  the  iwg  Jnk.  169. 
pardons  the  defendant^^nA^  xht  plaintiff  does  not  bring  his  re-attachment  ^'h ''  ***"* 
within  the  year  to  revive  the  appeal,  the  pardon  fhall  be  allowed.  Fitz!  Re. 

fin  Charters  de  Pardon,  pi.  69.  cites  2  H.  7.  lo*  attachment, 

X  3  *  ^  *  ^* 
and  adds,  tiiat  this  paidon  (hall  be  a/loweJ  wifbmt  awanUng  a  frire/aciat  agahfi  the  appellant -^  for  it 

appears  on  record,  ihac  the  appeal  is  extindi,  and  it  would  be  ia  vain  xa,  this  cafe  to  award  a  fcire  facias 

bj  tbe  Joyces  of  both  benchea.     Lex  nil  facit  fruf^a. 

8.  H.  was  convidled  of  manjlaughtevy  and  had  his  clergy^  and 
pleaded  his  pardon,  whereby  the  burning  in  the  hand  for  the  man- 
ilaughtCT,  and  all  other  felonies  by  him  committed,  et  alia  male« 
fafta  before  the  8th  July  laft  were  pardoned ;  and  there  wasr  a 
fpecial  claufe  that  he  Jbould  not  find  fureiy  for  his  good  behaviour; 
and  the  pardon  bore  date  31ft  Od^ober  laft;  and  though  there 
were  divers  mifdemeanors  committed  by  him  after  the  faid 
8th  July,  for  which  Tie  deferved  to  be  bound  .to  the  good  beha- 
viour, yet  he  had  his  pardon  allowed,  and  was  difcharged  from 
finding  fureties^  &c.  Cro.  C.  596.  Mich.  16  Car.  B.  R.  Sir 
Matthew  Mint's  cafe. 

9.  H.  and  others  were  indifted  of  murder^  and  found  guilty,  Raym.  13* 
and  judgment  nvas  given^  but  execution  was  fufpended.  And  after  ^ 
they  were  brought  tct  the  bar,  and  demanded  what  they  could  fay  ' 
why  execution  fliould  not  be  done ;  and  th^y  pleaded  pardon  of  the 
king  Jub  magna figillo  ;  and  the  Court  refufed  to  allow  it,  becaufe 
there  ought  to  have  been  a  'iurit  de  allocanda  perdonatione  direftcd  to 
the  juftices:  and  Mallet  J.  faid,  the  reafon  why  fuch  writ  ought 
to  be  direded  was,  becaufe  it  was  the  warrant  which  remained  in 
court  for  the  jujiices  to  allow  the  pardon.  And  after  at  anotlier 
day  the  pardon  was  read  to  the  Court,  and  H.  had  brought  a 
unit  diire£led  to  the  juftices  to  allow  it ;  and  upon  reading  the 
pardon,  the  Court  faid  they  would  be  advifed  ;  and  they  faid  that 
atut  Juggejlions  in  it  yizxz  falfe^  and  therefgre  they  would  Jlop  the 
edlowance.  And  Twifden  J.  faid,  that  in  the  time  of  Hide  Ch.  J, 
an  allowance  of  a  pardon  was  ftopped,  becaufe  there  was  a  non 
ehflante  that  the  party  Jhould  not  fit:d  furety  of  the  peace,  Sid,  41, 
Pafcb.  13  Car.  2,  o.  R.     Howard's  cafe. 


(U.  a.  10)     Pardon.     Allowed,  how.  SM(Tj.t.9) 


!•  '^T    G.  was  indiBed  of  the  death  ofR.  anno  13  £.  2.  and  he 
^  •  fbewed  by  record  that  R,  was  dead  anno  9  ii.  2.  and  (hewed 


(U.a.13) 

and  he  s.  P.  % 

^ ^ ^  {hewed  ^\^^  , 

pardon  of  his  death  tefled  12  £.  3.  and  becaufe  it  might  be  that  two  ^^J\^  }X^ 

R.*s  were  killed^  therefore  Scrope  awarded  inqueft  of  office  to 

inquire  if  there  was  found  any  R.  anno  13.  after  the  pardon; 

^uul  it  was  found  quod  non,  by  which  he  went  quit,  and  the 

pardon  allowed;    quod  nota;   notwithftanding  great  variance; 

food  jnirum    mihi.      Br.  Charters  de  Pardoni    pi.  29%  cites 

5  AfT.  15. 

E  3  2.  Charter 


45 1  prerogatioe  of  tljt  »fng. 

2.  Charter  of  pardon  was  granted  to  a  man  who  was  oMilaweJ 
at  the  fuit  of  the  party  upon  aBion  de  muliere  ahduBa  cum  horns 
viriy  becaufe  the  plaintiff  came  and  confeffed  of  his  own  free-nvill ;  bat 
in  B.  R,  when  they,  came  there,  they  were  in  doubt  to  allow  it, 
becaufe  the  party  came  into  Chancery  to  conffefs  of  his  own  free- 
will, without  fcire facias  or  day  in  courts  and  therefore  they  doubted 
if  they  fhould  award  fcire  facias  now  in  B.  B.,for  it  does  not  appear 
if  he  be  the  fame  perfon  or  not ;  and  yet  at  laft  they  allowed  the 
charter,  and  the  acceflbry  had  not  thereof  advantage ;  quod  nota : 
the  reafon  feem§  to  be  inafmuch  as  all  are  principals  in  this 
aftion.     Br.  Charters  de  Pardon,  pl«  35.  cites  42  Aff.  16. 
L  47  J         ^,  Hg  ^juf^Q  tj  outlawedy  and  has  charter  of  pardonyfball  not  compel 
Facias,  pi.     the  plaintiff  to  count  againjl  him^  though  he -be  ready  at  the  bar; 
ftoy.  cites     becaufe  he  has  not  day  in  court,  and  therefore  was  compelled  to 
^*  ^'  fue  fcire  facias.     Br.  Charters  de  Pardon,  pi.  8.  cites  46  E.  3.  15. 

But  Ibid.  pi.  4.  Sever  ml  were  outlawed  in  appeal  hy  femcy  of  the  death  of  her  buf 
E^'/' M  i^f^dy  and  the  one  came  with  charter  of  pardon  of  the  tingy  and  had  fcire 
and  9  H.  4.  facias  againft  the  plaintiff*,  and  was  returned  warned,  and  did  not  come, 
accordingly,  by  which  hc  went  quit;  and  after  another  came  withfucha  pardon, 
SatTn  B  R.  o^^*^^^^  ^^^^  h  ^^^fi^fi  default  of  the  feme ;  for  in  this  cafe  they  arc 
mfme  attainted  by  the  outlawry y  and  Joall  noUplead  upon  the  original,  and 

'  ^rcttgbtap^    nothing  remains  but  to  be  put  to  execution.    Br.  Charters  dc 
ffrX       Pardon,  pi.  14.  cites  9  H.  4.  I. 

whofe  fuit  they  were  outlawed^  and  ontfued  charter  of  pardon,  end  bad  fcire  facta  t  againft  dhe  fiancy 
vrbich  was  returned  ferved,  andy&e  did  not  come,  by  wnich  he  went  quit ;  and  another  faed  charter  of 
'  pardon f  and  be  was  compelled  to  have  another  fcire  facial^  per  Cur.  quod  nota.  And  agrteahte 

hereunto  is  Serjeant  Hawkins,  who  fays  that  the  fccond  (hall  take  no  advantage  of  the  appeilant^s  de- 
fault on  the  fir(l  fcire  facias,  but  muft  fue  out  his  fcire  facias,  5ec.  in  the  fame  manner  as  if 
there  had  been  no  fuch  default,  a  Hawk.'Pl.  C.  393.  cap.  37.  f.  38.  cites  in  Marg.  /  H.  ^  i« 
pi.  a.  Fitah.  Scire  Facias,  63.  but  fays  that  Br.  Cliarter  de  Pardon,  pi*  14*  ia  (be  abridgoiqnt  of  tfas 
iame  cafe  holds  the  contrary. 

5.  But  contra  in  trefpafs  /  for  the  fecond  fliall  have  fcire  facias 

upon  his  charter,  becaufe  they  may  plead  upon  the  originaU     Br« 

Charters  de  Pardon,  pi.  14.  cites  9  H.  4.  j. 

Cmtra  6.  It  was  faid,  that  if  writ  of  allowance  of  a  charter  of  pardon  of 

^dwit'eM  felony  ^r^^w«  to  the  juftices, /j«rf  w/  the  pardon  itfelf  this  (hall 

ufbrwn^       not  ferve^    Br.  Charters  de  Pardon,  pi.  42.  cites  5  £.  4.  132^ 

h^t  no 

writ  of  allowance,     ^^id. 

fir.  Aitor-  *^,  Debt  by  the  king  upon  an  obligation,  the  defendant  pleaded  noi  Us 

dt^s  L  C-'  ^^^^  znd  found  again/l  him  by  niftpriusy  and  before  the  day  in  Bank 
the  king  pardoned  him ;  he  cannot  plead  this  by  attorney ;  for  by  the 
judgment  the  warrant  of  attorney  of  the  defendant  is  expired  ^  and 
therefor^  he  appeared  in  perfon,  and  pleaded  it  in  perfon^  and  he 
pleaded  it  to  the  execution  without  day  in  court  1  for  if  it  was  againft 
a  common  perfon,  he  might  have  fcire  facias  ad  cognofcendom 
fsL&umy  or  audita  querela,  and  make  him  give  day  in  court,  an4 
(hen  to  plead  his  releafe ;  but  fuch  a£lions,  nor  any  others,  do 
not  lie  againft  the  king.  Br.  Charters  de  Pardon,  pi.  4.  citai 
JI4H.  6.  J.  &  50,  and  ^5  H*  6.  i,  25. 

8t  Appeal 
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8.  AjffCdl  of  roibery;  the  defendant  was  outlawed^  and  get  chaffer  A»Jii^ 
ff  pardon  and  fcire  facias  again/}  the  plaintiff  in  the  appeal  return-  ,^*^**  *** 
ahky  &c.  vjTtbout  fiewing  rtleafe  of  the  plaintiff  ;  and  well ;  for  it  warned, 

IS  ufual  without  {hewing   releafe.      Br.  Charters   de  Pardon,  ***^  <'•" 
pl.  S9-  cites  2  R.  3.  8.  Z"^ 

ihalJ  be  aJIowed      Ibid.  'And  in  this  fcire  facias  the  ^Umx\S JbaU  not  make  attttnty  agaitfi  him 

nvbo  is  auiatceJ.     Jbid.  Centra  upon  ijpte  of  bigamy*     Ibid* 

9.  Note,  by  the  opinion  of  all  the  juftices,  where  a  cieri  cwvi3\ 
has  charter  ofpardon^  he  ought  to  have  fpedal  writ,  rehearfing  ^11  the 
matter,  and  the  pardon  direSled  to  the  ordinary,  to  make  him  cotne 
before  the  juftices  to  have  his  pardon  allowed;  quod  nota;  and  clerk 
conn£l  or  attaint  ihall  be  enabled  by  pardon,  per  Fineux; 
quaere  of  clerk  attaint.  Br.  Charters  de  Pardon,  pl.  27.  cites 
21  H.  7.  31. 

10.  If  one  have  a  charter  of  pardon  for  felony  committed  b^ 
him,  the  Court  ought  to  allow  it  upon  the  prayer  of  the  party 'that 
bath  it  i  but  he  mufl  produce  it  at  the  bar,  and  pray  upon  bis  knees 
that  it  may  be  allowed,  13th  November  1650.  B.  S.  for  if  he 
produces  it  not,  the  Court  cannot  take  notice  of  it,  and  if  he  pray 
not  the  allowance  of  it,  the  Court  cannot  tell  whether  the  party 
do  accept  of  the  benefit  of  it;  and  he  does  it  on  his  knees  to  ex- 
prefs  his  thankfulnefs  for  the  mercy  afforded  him  by  the  pardon. 
2  L.P.  R.  271.  tit.  Pardon. 

11.  A  pardon  of  felony  with  a  claufe  of  tranfportation  was  allowed,    [  48  J 
and  the  party  difcharged  without  finding  fureties  ;  but  per  Aftry, 

the  ufual  courfe  is  to  infert  the  claufe  for  finding  fureties  to  tranf- 
port  himfcJf  within  fuch  a  time  ;  but  per  Cur.  he  ought  to  tranf 
port  himfelf  Hvithin  the  time  at  his  peril ;  and  therefore  it  was  al- 
bwed,  &:c.     Comb.  16.  Pafch.  2  Jac.  2.  B.  R.  Anon. 

12.  5  to*  6  W.  tsfM,  13.  The  acf  of^  10  Ed.  3.  2.  for  finding  *  Aman  ^ 
fof  mainpernors  or  fuhftantial  perfons  to  be  bound  for  the  good  hehavi"  ^!^'u^^rar 
our  of  a  perjofi  %vho  is  pardoned  for  felony,  is  hereby  repealed:  and  it  fcknin, 

is  enaBed,  that  if  a  pardon  be  pleaded  for  felony,  the  Court  may,  at  their  t^'cft-uera! 
dJfcretion,  remand  or  commit  the  per/on  to  prifon,  there  to  remain  till  f^j^^Jj  j,^ 
be  enters  into  a  recognizance  with  two  fuffcient  fureties  for  his  good  compelled  to 
behaviour  for  any  time  not  esitceeding  7  years.  u^^^u^'  ^Z 

Provided,  that  if  fuch  pardon  be  pleaded  by  a  feme  covert  or  infant^  pUaded  par^ 
fuch  feme  covert  or  infant  may  find  two  fureties  to  enter  into  a.  recogni"  dfn  of  them  j 
zancefor  them.  and  bccaui. 

^  .he  found 

prety  according  to  tbtfiatutt  of  to  E,  3.  dc  bene  gerendo,  and  after  madt  an  affray  upon  J»  N.  the  par- 
d(»  wai  void,  and  another  judgment  was  given  upon  him,  that  be  (hou.d  be  t^atiged  by  the  neck ;  and 
)«  was  executed.  Br.  Corone,  pl.  133.  citet  3  H.  7.  7.  This  feems  to  be  Clark^s  cafe  cited 
Mo.  466.  pl.  661.  in  CoLx's  cafe,  where  one  indited  of  burglary  [and  convi^l^]  was  afterwards 
Ca^ty  of  a  breach  of  cht  peace,  and  upon  fuggefting  the  fame  to  the  Court,  and  praying  execution 
to  be  done  upon  him,  it  was  laid  by  Ive^  clerk  of  the  crown,  that  Whiddon  was  hanged 
n  die  qocen^s  time  for  the  like  caufe,  afte^ pardon,  and  that  the  pardon  was  conditian.il,  s\t.  lu  ^uod 
^ixaegeflerit  verfus  cundum  populam^dominse  reginae.     Mo.  466.  Pafch.  39  £lia. 

13.  If  one  who  appears  to  be  attainted  of  felony,  whether 
bj  outlawry  or  otherwife,  on  an  appeal  carried  on  at  thefuii  of  the 
P^^jy  g^  a  pardon  from  the  knig,  he  mufi  fue  a  fcire  facias  againft 
tlic  appellant,  before  the  pardon  fhall  be  allowed,  unlcfs  the  ap- 

£  4  ^  pellant 


4S  Pretosatttie  of  tU  Sltng. 

pellant  appear  gratis,  and  confefs  that  he  will  fue  no  fartheri  &c* 
a  Hawk*  PL  C.  392*  cap.  37.  f,  35. 

(U.  a,  n)     Pardon.     Allowed  at  what  Time. 

I.  T  tPON  xhcjirfl  nihil  returned  upon  fcire  facias  upon  charter 
^    of  pardon  of  outlawryy  the  plaintiff  Jball  mt  he  received  t9 

count ;  contrary  upon  the  fecond  nihil.     i3r.  Scire  Facias,  pi.  45. 

cites  48  E.  3.  I. 
Oeaenlptr-       2,  A  chaVter  oi  pardon  of  filony  being  fliewed  to  the  Court, 
^?"dcd'to      ^^'^  ^^  allowed  after  judgment  upon  an  indiftment,  and  execution 
4i^harge  aa  ft^H  npt  be  done.     De  vita  hominis  nalla  eft  cundlatio  longa* 
outlawry       Jenk.  137.  pi.  82.  citcs  21  E.  4.  72; 

mnt,  and  not  allowed  till  the  parties  were  agreed.    Toth.  1 36.  cites  Tr.  1 590.   Weeket  ▼.  Newborow. 

3.  The  Court  refufed  to  allow  a  pardon  ////  the  prifoner  had  paid 
hisfeesj  fcil.  gloves  to  the  judges,  and  alfo  to  the  officers,  accord- 
ing to  Sir  John  Bell's  cafe,  4  E.  4.  10.  b.     And  the  clerk*  faid, 
that  the  fees  wer#  ready,  upon  which  the  pardon  was  read* 
Sid.  452.  Pafch.  22  Car.  2.  B.  R.     The  King  v.  Webfter. 
Before  that         4.  2  W.  t^  ^- fiff*  I-  cap.  lo.  No  procefs  of  outlawry  at  thefuii 
wiitmefnc  of  any  perf on  plaintiff ^  fiall  he  flaidy  unlefs  the  defendant  appear,  and 
procefs  9an    put  in  bail  where  the  law  requires  it,  and  take  out  a  fcire  facias  g 
have  the        norfball  this  pardon  difcharge  any  outlawry  after  judgmenty  till  fatif' 
S«^on,  f"^^^  ^^  agreement  with  the  party. 

he  muft/wy'c^f  of  the  outlawry  to  the  plaintiff,  though  there  is  no  mention  of  any  thing  but  his  ap« 
Rearing  and  putting  in  bail,  a  Vent,  a  10.-— And  Pollexfen  Ch.  J.  faid,  that  the  pradire  had 
heen  fo  upon  the  general  a^  of  pardon,  25  Car»  a.  5.  And  yet  in  that  ftatute  the  claufe  concerning 
oatlawries  is  to  tlie  iame  purpofe,  and  no  mention  made  of  the  cofts  of  the  party.     Ibid. 

t  49  3  5*  -^  pardon  j^  treafon  cannot  be  pleaded  until  the  prifoner  be 
charged  with  the  indiflment  for  the  offence  committed  j  for  before 
he  is  charged  by  the  indidment,  it  doth  not  appear  to  the  Court 
that  he  is  the  perfon  that  is  pardoned  by  the  pardon.  2L.  P.  R.  270. 
tit.  Pardon. 

■  6.  Where  a  pardon  of  the  felonious  hilling  of  J.  S.  has  been 
pleaded  to  an  indiffment  of  man/laughter  hy  the  coroner^s  inquefl^  the 
Court  in  prudence  has  refufed  to  allow  it  till  the  fad  has  been 
found  fnanjlaughter  only  hy  a  jury  directed  hy  a  higher  court.  2  Hawk. 
PI.  C.  386,  cap,  37t  1. 18, 

(U*  a.  J  2^     Pardon.     Allowed  uppa  what  ]R.etum 

to  the  Sciiy  faciaa. 

1.^x7 SUmt  '•  1^  account,  the  d^end ant  was  outlawed,  and  got  pardon,  and  had 
0iiatjffMeJ,  f^re  facias  again/I  the  plaintiff,  who  was  returned  nihil,  and 

lusd  the  like  the  pardon  was  allowed  upon  a  nihil  retumed|  and  he  went  quit« 

|*bid?ill'  Br.  Rctom  de  Briefs,  pi.  109.  cites  21  E.  3. 

9r«  Qhaftqrs  de  fu^oa^  pU  ^.  dtcf  fo  £,  3.  x,  fa^s,  it  is  a^iced  that  ^  plain^ff  ihall  be  rtiwrmi 
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wnntdi  tr  leftuned  twice  mebil^  or  otberwife  the  charter  (hall  not  be  lOowedf  and  dut  apon  two  aU 
chiU,  or  oneganiibmcnt  of  ail  che  plaintlffsy  it  ihall  be  allowed. 

• 

2.  Trefpafs  by  three j  the  defendant  nvas  outiawedi  and  fucd  charter  Br.  char- 
^pardm^  zn^  fare  facias  againji  the  plaintiffs ^  i^tfberiff  refUrned  ^^^ 
me  warned^  and  the  other  nihil ;  and  the  defendant  prayed  allow-  pi.  ^,  ^a% 
ance ;  &  non  allocatur  \  for  two  are  not  warned,  nor  is  these  ^*  C* 
more  than  one  nihil  retumed|  but  he  JhTill  have  fcire  facias  alias^ 

and  there,  if  the  fheriff  returns  nihil  again^  the  charter  Ihall  be 
allowed,  for  he  who  was  warned  did  not  come  \  note,  that  /wo 
rnchils  ofutttervail  fcire  feci*      Br.   Scire  Facias,    pi.    14.    cites 

4o£.  5.  I. And  in  the  next  cafe  there,  it  was  agreed,  that 

if  upon  the  fcire  facias  the  iheriiF  returns  the  plaintiff  dead,  the 
defendant  ihall  go  quit ;  quod  nota.     Ibid. 

3.  Two  were  outlawed  in  debt  at  the  fuit  oftwoy  and  one  of  the     ^J?^ 
outlaws  fued  charter  of  pardon^  and  had  fcire  facias  againft  the  quxre,  if 4^ 
plaintiiJs,  and  the  one  ivas  returned  warned^  and  did  not  come^  and  '^^  ^^y  ^} 
the  other  nihi/y  by  which  the  defendant  would  have  gone  quit,  'f^^^'Jj^ 
becaufe  the  'default  of  the  one  plaintiff  in  debt  (hall  be  a  nonfuit  this  'defet^^ 
of  both,   &  non  allocatur  ;  but  he  was  compelled  to  fueftcut  alias  ^"^ «™  A^ 
agoing  him  'wbo  was  returned  nihil j  and  idem  dies  to  the  other  j  and  -{J^  ^tlx 
if  he  fliould  be  returned  nihil  again,  then  the  charter  ihould  be  etbcr  not,  if 
allowed  i  quod  nota.     Br.  Scire  Facias,  pi.  46.  cites  48  £•  3.  3.     ^f  <°^£^ 


count  a- 


faimf  tbh  dtfinJanty  who  appeared  without  the  other,  for  he  fays  in  the  a^on  of  debt  they  cannot  | 
Dt  by  the  reporter,  when  it  comes  to  this  point,  the  outlaw  fhall  have  idem  dies  hy  mainpn/e,  till  thn 
tebtr  bnsftud  hit  cbarttr  of  pardon,  and  tben  to  count  againji  both*  fir.  Scire  Facias,  pL  46*  citea 
48  £.  3.  3.  Br.  iMault,  pi.  22.  cites  S.  C. 

4.  Where  fcire  facias  upon  charter  of  pardon  upon  outlawry  Br.  Ewcn. 
jf  the  fuit  of  executors  was  returned  ferved  at  the  alias  againfl  the  oniy  ^^  s.*^ 
and  not  ferved  againfl  the  other ,  yet  the  planitifF  was  compelled  to  Brooke  fayi^ 
C9unt  againjt  him;  otherwife  in  debt  brought  by  other  perfons.  ^«*fo«i 
Br.  Scire. Facias,  pL  57.  cites  3  H.  4.  10.  i^udi*^ 

caveators  may  be  fummooed  and  ievered,  and  he  who  comes  firft  by  dlftiefs-iball  anfwcr* 

5.  Trefpafs  againfl  three,,  who  are  returned  outlawed  upon  erro~  S*^'-^'^ 
news  procefs,  and  the  one  had  charter  of  pardon,  and  fcire  facias  \V^'xn 
againft  the  *  plaintffy  who  //  returned  dead  ;  the  charter  fhall  be  s.  €«*..- 
sdlowcd,  and  when  the  other  has  charter  of  pardon,  he  (hall  have  it  ^'-  Utlaw- 
allowed  tirithout  fuing  fcire  facias ;  for  it  appears  to  the  Court  ^^  3^*0^ 
that  the  plaintiff  is  dead.  Br.  Charters  de  Pardon,  pi.  61.  cites  Andinap. 
7  H.  4.  30.  a»d  9  H.  4.  7.                                                  ,  ^±% 

Mdawed,  and  foes  charter  of  pardon  and  fcire  facias  againfl  the  plaintiff  vfbe  is  returned  dead,  another 
feiic  ^ias  (ball  not  iiTue  againft  the  heir  of  tne  plaintiff,  but  the  charter  (hall  be  allowed,  and  he  dif* 
fhai|Bdj  ^ood  nota.    Br.  Charters  de  Pardon,  pi.  2S.  cites  38  H.  6.  13.  Br.  Scire  Facias^ 

pL  140.  citea  S.  C. 
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6.  Scire  facias  againft  the  plaintiff,  an  abbot ;  upon  outlawry 
Md  charter  of  pardon  granted  to  the  defendant,  who  was  outlawed 
at  the  fuit  of  the  plaintiff,  xh& fheriff  returned,  that  the  plaintiff  vrzs 
ifpofed  beftfre  the  ^opting  of  the  writ ^  an4  the  defendant  went  quit 

fine 


so  J^ecof atitie  of  tbt  i&ingr. 

£ne  die  \  quod  nota  at  the  firft  fcii^e  facias,  and  yet  it  is  not  xcm 

turned  ferved.     Br.  Scire  Facias,  pi.  145.  cites  i  H.  tf.  2. 

S.  P.  Br.  y.  Debt  by  J.  abbot  of  W.  againft  D.  till  the  defendant  is  out^ 

Pardon 'pL    l^^^^d^  and  fued  charter  of  pardon  againft  the  abbot,  tht  fheriff  re^ 

63.  cites  I     turned  that  before  the  tefte  of  thefcLfa.  the  faid  J,  abbot  wof,  atkl 

H.  6.  2.       yet  he  is  depojedy  and  another  elehed  per  qiicd  ipfamfcire  facere  non 

poteft  per  notnen  J,  abbot  prout  breve  exigit ;  and  a  good  return,  and 

the  charter  allowed  ;  for  it  amounts  to  as  much  as  mortuus  eft, 

for  it  is  a  civil    death.     Contra  upon  fuch  fcire  facias  agaitifl 

baron  and  feme y  and  xhtjberiff  returns  that  they  are  divorced ;  for 

perfons  divorced  may  be  warned ;  contra  of  dead  perfons.     Bi". 

Charters  de  Pardon,  f)L  2,  cites  2  H.  6.  5. 

8.  Debt  by  a  dean  and  chapter,  the  defendant  was  outiaived  and 
fued  fcire  facias  upon  charter  of  par  don  ^  which  was  returned  ferved, 

and  the  plaintiff  did  not  come,  and  the  defendant  furmifed  that  the 
dean  is  dead  after  the  laf  continuance ;  and  becaufe  the  plaintiff's 
attorney  could  not  deny  it,  the  charter  was  allowed.  Br.  Char- 
ters de  Pardon,  pi.  56.  cites  11  H.  6.  i. 

9.  In  appeal  of  death y  the  defendant  was  outlawed^  and  got  pardon 
of  the  king,  and  hsA  fcire  facias  againft  the  appellor  without  Stev^ing 
releafey  or  other  thing ;  and  yet  divers  books  are,  that  he  fhaU 
not  have  fcire  facias,  without  ftiew  ing  writing  or  other  thing, 
which  will  bar  the  plaintiff  of  execution.  Huffey  agreed,  that 
the  fcire  facias  lay  well,  without  fliewing  any  thing  5  and  the 

fierijf  returned  upon  the  fcire  facias,  that  the  appellor  is  dead;  and 
therefore  per  judicium,  the  pardon  was  allowed  without  fuing 
fcire  facias  againft  the  heir ;  for  the  fuit  is  given  to  him  who  is 
heir  to  the  deceafed,  who  has  no  feme ;  and  if  this  heir  dies, 
his  heir,  fcil.  the  heir  of  the  heir,  fhall  not  have  appeal  nor  exe- 
cution ;  for  it  is  an  a£lion  which  dies  with  the  perfon.  Br.  Scire 
Facias,  pU  166.  cites  9  H.  7.  5. 


5«  (u- «.    (U.  a.  1 3)     Pardon.     Writ  of  Allowance  neceflary, 

in  what  Cafes. 

X  '^^O  particular  pardony  be  it  at  the  coronation  or  any  othcr^ 
^^  of  any  offences  whatfoever,  that  is  abfolute  without  any 
cpfi£tiony  &c.  need  any  writ  of  allowatwe  ;  but  when  the  pardon  is 
conditional  by  force  of  the  a£l  of  10  £.  3.  cap.  2.  there  a  writ 
of  allowance  out  of  Chancery,  teftifying  that  the  condition  is 
performed,  viz.  furety  found  according  to  that  a£l,  may  be  had^ 
or  the  party  may  plead  the  finding  of  furety,  &c.  and  vouch  the 
record.     2  Inft.  234.  cites  Hill.  26  £.  3.  coram  rege.  Rot.  21. 

2.  H.  was  indited  of  treafony  and  produced  the  queen's  pardon, 

without  any  writ  of  allowance  thereof;  and  Pope,  fecond  clerk 

X  t\  ^    of  the  crown,  informed  the  Court,  that  the  precedents  were,  that 

in  cafe  of  treafon  it  was  ufual  to  allow  the  pardon  'without  any 

writ  of  allowance,  but  not  in  felony.    Whereupon  the  pardon 
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"was  allowed*     Cro.  £«  814.  Pafch.    43  £liz.    B.  R.    Sir  Henry 
L'lnley's  cafe. 

3.  A  pardon  was  pleaded  without  a  ivrit  of  alloivance  5  and  the 
Court  faid,  that  if  there  had  been  a  non  ob/Iante  in  the  pardo.i,  ia 
this  cafe  they  would  have  allowed  it  without  fuch  writ.  Sid.  41. 
Fa(ch.   1 3  Car.  2.  B.  R.     Howard's  cafe.    • 

4.  C.  was  outlawed  for  murder^  and  brought  a  tvrit  of  en-or  to 

rcvcrfe  it,  which  being  done,  he  was  forthwith  arrai^^ncd,  and 

pUaded  bis  pardon  under  the  great feal^  in  which  there  was  a  non  ob~ 

JIante  for  his  not  finding  fureties  for  his  good  behaviour.     Per  Holt 

Ch.  J.  the  pardon  ought  not  to  be  allowed,  without  a  lurit  of  nl^ 
lowance  dire£led  to  the  judges  of  this  Court,  out  of  Chancery, 
iefltfjing  that  he  has  found  fur eties  before  the  coroner  and  (lieriiF, 
&c,  according  to  the  ftatute.  But  by  the  other  judges,  the  par- 
don ought  now  to  be  allowed  without  any  writ  of  allowance, 
becaufe  the  party  hath  three  months  given  by  thef.atute  after  the 
pardon  to  find  fureties^  under  the  penalty  that  his  pardon  fn  all  be  vciJ^ 
if  he  does  not  do  it.  Nota,  That  afterwards  in  the  fame  term 
the  writ  of  allowance  was  brought  into  Court,  and  upon  prayer, 
&c.  it  was  recorded  under  the  pardon.  Carth.  120.  Pafch. 
2  W.  &  M.  B.  R.     Cooke's  cafe. 

5.  Pardon  of  murder  is  conditional,  viz.  xht  finding  furetiesy  and  S.  P.  per 
there  muft  be  a  writ  of  alloivancey  fignifying  the  performance  of  ^^'^  ^^'  J* 
that  condition;  and  it  is  not  merely  at  the  peril  of  the  party ;  /omca/M'^ 
for  we  ought  not  to  give  a  final  judgment  upon  ignorance  of  its  "^-y  ^ 
performance.     Per  Holt  Ch.  J.    Show.  283.  Mich.  3  W.  &  M.  ^^^^^ 
The  King  V.  Parfons.  ^nt  o/aU 

k'wanct^ 
Wcaufe  that  it  abfoiute.  Frfcm.  Rep.  502.  Mich.  1691.  S.  C.  by  name  of  Parfnn's  cafc..^^.... 
iVh'ilt  the  ftatute  of  10  E.  3.  2.  ftjod  in  force,  p^idon  of  felony  could  not  be  allowed  without  a  writ 
••t  of  Chancery,  commonly  called  a  writ  of  albwance,  teftifying  Uut  the  parry  had  found  furetiet, 
&c.  according  to  that  ftjtuttr,  unlcf-»  it  were  difpcnfed  with  by  a  claale  of  non-obttante  j  but  the  ac- 
ceffity  thereof  is  taken  away  by  ^  &  6  W.  &  M.  13.  v^hich  has  repealed  the  faid  {laLute  of  lo  £•  3* 
^  Hawk.  PI.  C.  39S.  cap.  37.  f.  70. 

6.  M.  pleaded  his  pardon,  and  being  afkcd  for  his  writ  of  allow- 
ance, it  was  anfwered,  that  it  had  been  alloiued  in  the  Old  Bailey  ; 
and  after  fome  debate  it  was  allowed  hcrey  ivithout  a  new  writ. 
Comb.  230.  Mich.  5  Ann.  B.  R.     Sir  Richard  Manfel's  cafe. 


(U.  a.  14)     Pardon.     Advantage  thereof  taken  by  Sc--(ua.i6) 

whom,  when,  and  how*  (Qc»-3> 

!•  A  Mznfiruck  a  juror ^  by  which  it  was  awarded  that  his  hand 
•**•  be  cut  off.,  and  the  king  granted  his  land  to  another  ;  and  after 
the  king  pardoned  him  the  amputation  of  his  hand  and  imprifonment, 
0nd  vfhatfoever  to  him  belonged^  and  then  the  offender  died  ;  and  the 
heir  brought  fcire  facias  againft  the  patentee,  and  re-had  his  land, 
Br.  Charters  de  Pardon,  pi.  70.  cites  41  E.  3.  25. 

2.  A  man  was  bound  in  one  obligation  by  name  of  R,  7*.   and  in  Br.  Mifno- 
another  by  name  of  J,  S.  and  was  outlawed  upon  both,  where  his  "?^''  ?**i' 
tutmenvoj  K.  I.  inidjuea  charter  of  pardon  thereof  by  name  of  J.  S. 
only  J  and  it  was  allowed,  and  he  went  ouit  of  tlie  other,  for  it 

cannot 
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^  cannot  be  intended  the  fame  perfon.    Br.  Charters  de  FardoOf 

'  pi.  3.  cites  3  H.  6.  25. 
Br.  CbiF-  J.  Where  two  are  appealed^  and  tltc  outlaivedj  2XiA  fue  feveral 

Am,  b1.  Tj\  ^^^^^^  of  pardon^  they  {hall  have  feveral  fcire  faciafes.  Br.  Schre 
cites s.c.      Facias,  pi.  177.  cites  8  £.4.  13* 

an^  9  H.  4.  accordingly. 

C  52  ] 

^  ^**fi^^'  4-  I^  *  delinquent  in  the  Star^chamher  pleads  not  guilty^  he  fliall 
rale  was,  *  ^^^  ^^^^  benefit  of  the  general  pardon  at  the  hearing ;  for  he  ought 
■ot  toa  -  to  plead  the  pardon^  and  to  aver  in  fact  that  he  is  not  any  of  the  perfons 
hm  defend-  excepted^  or  otherwife  the  Court  is  not  to  allow  him  tlie  pardon, 
kne/itof  a  ^7  ^^  Opinion  of  both  the  Ch.  Juiiices,  to  which  the  Lord 
general  par-  Keeper  .agreed.  Mo.  619.  Mich.  42  &  43  Eliz.  in  cafe  of 
4^^ttbi     Blake  V.  Allen. 

s^t  cswfe,  unle&  they  prayeA  tt  by  tbnr  an/korr  in  Court ;  and  the  reafon  is,  becaaie  it  does  not  appear 
to  the  Court,  that  they  are  not  perfons  excepted  in  the  a£t.  Obiter.  Mo*  770.  Dagg  v.  Penkevetl^ 
uta  a  like  cafe  of  Jencr  v.  Wadcn,  and  Weotworth  v.  Wade. 

5.  A.  was  outlawed  after  judgment,  before  the  general  pardon 
c^  the  43  Eliz.  and  after  the  pardon  died.  Upon  which  his  extm 
oftors  makefatisfaniony  which  is  confefled  of  record,  and  plead  the 
general  pardon,  with  an  averment  that  they  are  none  of  the  per- 
fons excepted  therein.  It  was  refoh-ed  that  the  eKecutors  may 
take  benefit  of  it ;  for  the  aft  is,  that  all  the  hinges  fubjeBr^  their 
teirsyfuccefforsy  executors^  and  admini/lrators  fhall  be  acquitted,  &c. 
which  is  to  be  expounded  beneficially  for  the  fubjeft.  And 
though  the  provifo  is,  that  the  aft  fhall  not  extend  to  any  perfon 
outlawed  on  any  writ  of  ca.  fa.  till  fatisfaHion  or  agreement  made 
with  the  party y -yet  the  aft  veils  fuch  an  intereft  in  the  perfon 
outlawed,  that  though  he  dies,  yet  his  executors  may  make  fatiC> 
faftion,  and  have  benefit  of  the  pardon.  Per  Cur.  6  Rep.  79.  b. 
Trin.  5  Jac.  C.  B.     Sir  Edward  Phitton's  cafe. 

6.  Bill  was  exhibited  in  the  Star-chamber  again/l  C.  and  feven 
or  eight  fcore  Dutchmen  for  buying  and  tranfporting  of  fundry  great 

Jitms  of  money.     The  defendants  pleaded  in  bar  not  guilty,  and 
afterwards  in  their  rejoinder  pleaded  the  pardon  by  parliament 
7  Jac.  which  extended  to  buying  of  money,  but  not  to  tranfport* 
ing.     And  upon  this  a  queftion  arofe,  wnether  fo  many  of  the 
defendants  as  were  neither  naturalized  nor  indenizetied  were  ca- 
pable of  the  pardon.     And  it  was  argued,  that  the  general  pardon 
in  the  preafnble,  and  in  all  parts,  ufeth  the  words  of  i!ni//ig  andoie^ 
dient  fubjeEls i  whereupon  the  Ch.  J.  did  in  a  manner  exprefsly  hold 
them  out  of  relief.     But  Lord  Hobart  fays  he  avoided  that  quef^ 
lion,  as  being  not  necefiary ;  for  he  fays,  they  all  agreed  that  it  did 
no  good  in  the  rejoinder.  But  he  fays,  he  told  the  attorney  genera], 
that  he  held  the  Dutch  living  here  within  thehing^sproteSHony  being  ejf  ' 
a  friend  country^  to  be  alfo  truly  under  his  fubjeftion,  and  therefore 
capable  of  the  title  of  his  loving  and  obedient  fubjeBsy  but  not  of  the 
diftinft  title  of  natural  fubjefts,  which  is  ufual  in  (latutes,  fet  in 
oppofition  againft  denizens  and  (Irangers.     And  befides,  the  ge- 
neral pardon  hath  refpeft  of  retribution  for  the  fubfidy,  wherein 
ftrangers  pay  more  than  we,  and  in  fome  fort  maybe  called  grantors; 
for  by  living  here  they  tacitly  fubmit  to  our  laws,  and  fo  their  grant 

and 


and  confent  is  involved  in  the  confent  of  parliaihent.  And  he 
^oaght  no  judge  would  doubt  but  that  fuch  a  ftranger  (hould  have 
the  benefit  of  fuch  a  pardon  againft  common  penal. laws,  and 
other  common  offences.  But  if  the  Jlranger  were  mt  in  the  king" 
dum  at  the  time  of  the  pardon^  then  he  were  mt  within  the  benefit ; 
for  he  is  no  otherwife  a  fubjef):  than  by  his  refidence  lu^re* 
Hob.  270.     Courteen's  cafe. 

7.  None  fliall  be  obliged  to  /ay  tbejlrefs  of  his  cafe  on  any  parti* 
adar  words  or  claufe  in  a  particular  pardon,  but  may  take  advan- 
tage of  the  whole.     2  Hawk.  PI.  C.  398.  cap.  37.  f.  68. 

8.  He  that  will  take  the  benefit  of  a  general  pardon,  ought  to  plead 
the  fiatute  by  which  the  general  pardon  was  granted.  21  Car. 
B.  K.  8  Ed.  4.  7.  4  H.  7.  8.  that  the  Court  may  judge  whether 
his  offence  be  pardoned  or  not ;  which  they  cannot  do,  except  the 
pardon  be  pleaded,  and  that  the  party  fiew  he  is  comprized  in  tie 
pardon,  and  not  excepted  out  of  it.    2  L.  P.  R.  268*  tit.  Pardon. 


(U,  a.  15)     The  EfFcds  and  Confequences  of  a  C  53  ] 

Pardon. 

I.  pOR  breaking  of  thcpri/on  of  the  king,  the  appellee  fhall  be  S,  O.  atu 
"    oufied  of  battel;  but  it  he  can  fliew  the  kin^^s  pardon  for  the  ^^  ^^^ 
breoMng  it,  he  Jball  have  the  battel;  for  the  breaking  is  to  the  rtu^i^ 
king,  by  the  opinion  of  the  Court.     Br.  Battail,  pi.  3.  citc9  J«c*  iacafe 
I  Aff.  3.  *>^cu*.  • 

^  PINCTOV 

▼•  Wilkin  I,  who  faid  that  the  reafon  of  the  prefampttoo  of  the  goiltincft  is  the  fame  after  the  pardAm 
as  before ;  but  that  the  reafon  of  the  cafe  is,  that  the  kifig*s  pardon  not  only  clears  the  oftence  ideify 
but  tf/y  the  dependencies,  penalties,  and  dijabilltiet  incident  unto  it,  and  that  againft  the  appellant }  (oe 
though  the  appellant  has  an  inCereft  in  the  original  fa6t,  which  the  king  would  not  difcharge  as  againft 
him,  jtt  in  the  breaking  of  the  prifon  he  had  none  but  oblique. 

2.  If  the  heir  of  the  tenant  of  the  king  enters  after  the  death  of  his  Ifintrujum 
father,  and  the  king  pardons  to  him  all  manner  of  entries  made  upon  ^J^^ 
his  pojfeffion,  yet  he  has  no  frank-^tenement,  inafmuch  as  the  ftatute  ilatb  o/*iw 
is  quod  nullum  accrefcat  ei  liberum  tenementum.     Br.  Charters  ^"^^or  ^ 
de  Pardon,  pi.  43.  cites  5  E.  4.  4.  per  Danby.  "/fjl^'^a^^" 

after  the  king^tfrJ'offl  It  by  o€i  ofpariiamenty  or  by  letters  patents^  yet  the  betrJhaUfu^  tivery  ;  for  it  it 
aocrcftored  Co  him  by  the  pardon.  Br.  Charters  de  Pardon,  pi.  54*  cites  30  H.  8.— — ^«r  if  the 
pardon  was  granted  bef<ire  office  founds  and  at  the  making  of  the  pardon  tbe  heir  is  of  full  age^  he  Hull 
tetain  the  land;  and  office  found  after  the  pardon  (hall  not  grieve  him.  Br.  Charters  de  Pardon,  pi.  54. 
cites  30  H.  8.— Where  o^ce  lifourd  before  tbe  pardon  granted^  tbe  pardon  ihall  not  ferve  \  for  then 
the  lung  is  feifed  by  the  office,  and  there  a  releafe  or  pardon  cannot  give  it,  but  there  ougbt  to  be  a  gift 
•r  grsnt.     Br.  Charters  de  Pardon,  pi.  52*  cites  29  H.  8. 

3.  Appeal  of  robbery  s  xht  plaintiff  has  judgment  againft  the  de- 
fendant, and  the  king  pardons  him,  yet  he  fhall  f^ffer  exeaition, 
tudefs  the  plaintiff  upon  fcire  facias  would  confefs  mat  he  would 
not  fue  further.     Br.  Appeal,  pi.  128.  cites  1 1  H.  4.  16. 

4.  Attorney  had  made  capias,  of  which  there  was  no  original  / 
by  which  attachment  ifTued  againft  him,  and  he  was  taken  and 
examined,  and  confeffed  it,  and  was  committed  to  the  Fleet,  and 
was  there  for  a  month,  and  then  was  put  to  his  fine,  and  wa3 
/worn  that  hefb<ndd  not  meddle  any  more  in  the  law  in  any  court,  and 

hie 
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Hf  namejlrucl  out  of  the  roll  of  attomies ;  quod  nota.  Per  Nek- 
ton, hereafter  you  may  have  charter  of  pardon  of  the  king,  and  come 
back  5  for  the  bifhop  may  aflbil  you  of  this  oath.  Br.  Attorney, 
pi.  7.  cites  20  H.  6.  37. 

5.  If  alienation  nvithout  licence  be  pardoned  hjaB  of  parliament,  the 

party  may  enter  without  oufter  le  main,  or  amoveas  manum  % 

but  contra  by  other  pardon  by  letters  patents  \  note  the  diverfity. 

Br.  Charters  de  Pardon,  pL  53.  cites  29  H.  8. 

«  L.  P.  R.        6.  If  the  king  pardons  a  man  attainted  of  treafon  or  felony,  and 

Pardon  ^'       ^^^^^  ^^  pwTchafes  lotids  in  fee,  and  takes  feme,    and  has  iflue 

dtci  s.'c.    and  dies,  this   iffue  Jball  inherit  i  for  by  the  pardon  he  was  well 

—Serjeant     reftored  to  his  blood  \  becaufe  he'is  thereby  enabled  to  puichaij?, 

fayrufams  ^"^  ^^^^  "^  ^^  ^'^^^  purpofe  have  reftitutbn ;  and  this  reafon 
agreed  chat  fervcs  for  the  ilTue  had  before  the  attainder  and  pardon. 
the  king  8     Dal.  1 4.  pi-  3.  I  Mar.  I.  Anon,  per  Bromley  and  Portman. 

pardon  can- 
not reftore  the  blood,  fo  at  to  make  the  perfon  atuinted  capable  either  of  inheritiaf  othen,  m  of 
being  inherited  hiipfeif  by  any  one  born  before  the  pardon  ;  yet  if  fuch  perfon  have  a  fon  bom  after, 
and  purchafe  lands,  and  dies,  fuch  fon  may  be  his  heir,  unlefs  he  have  an  elder  brother  alive  born 
before  the  pardon ;  for  a  pardon  doss,  as  it  were,  make  a  man  a  new  creature^  and  give  him  a  new  ca» 
pacity,  in  refpedl  whereof  hia  iifue  bom  after  the  pardon  may  be  his  heir  as  Co  lands  pocobafed  after 
the  pardon,  in  the  fame  manner  as  if  he  had  never-  been  attainted.  1  Hawk.  PI.  C.  458.  cap.  49* 
f.  51.  I  .  And  Ibid.  396.  cap.  yj»  f*  57*  the  Serjeant  fays,  ic  feems  agreed  that  the  king^s  pardon 
eannotfalnfe  the  corruption  of  blocd  by  attaindrr  of  tre&fon  or  felony. 

•[54] 

S.  c.  cited         fj.  One  Burton,  2.parfon,  was  deprived  for  adultery ,  and  then  came 

!^.'p?^'  a  general /flrJb*  of  offences,  inter  alia,  of  adultery.  •  Refolyed 

Palm.  412.  that  *  by  virtue  thereof  he  was  now  become  parfon  again  i  withoot 

Harris  v.  any  fentence  to  avoid  the  fald  deprivation  \  for  by  the  pardon  the 

SW.*x687"  hdultery,  which  was  the  caufe  and  foundation  of  the  fentence 

pi.  27.  fays,  of  deprivation,  is  difcharged,  and  by  confequence  all  that  depends 

this(eems  ^i^qh  it.    6  Rep.  13.  b.  citcs  D.  135.  Burton's  cafe. 

to  be  S.  C 

as  Lat.  12.  Boston's  cafe,  though  the  report  there  fuppofes  it  to  be  in  another  thne.  Tkia 

cafe  was  denied  t?  be  law  by  Windham  J-  who  faid,  that  though  Lord  Coke  cites  it  out  of  Dyer, 
fet  no  ftich  cafe  is  to  be  found  there ;  and  that  it  has  been  often  denied  :  and  without  doubt  it  is  not 
law,  that  a  parfon  ihall  be  leftored  by  the  relation  of  the  pardon,  without  other  a^.  i  Sid.  164.  Mich. 
1 5  Car.  2.  B.  R-  in  cafe  of  the  King  v.  Wainwrite  and  Jefferles.  And  again  denied.  Si4.  i68* 

in  the  cafe  of  Toombes  v.  Etherington^— And  again  doiied  per  tot  Cur.  Sid.  221. 

Hob.  81.  8,  In  cafe  for  words,  the  defendant  juftifies,  becaufe  the  plaintiff 

^ic."'s.'c  ^^^  Jlolejbeep:   and  the  plaintiflF  replies  a  general  pardon.     The 

by  name  of  Court  held  upoH  demurrer,  that  by  the  pardon  both  the  punifhment 

Cud  DING-  ofid  fault  were  taken  away,  for  that  the  wrong  was  done   to  the 

WiLKiNs.  ^^"S  ^y  ^'^^  common  law;  and  the  king  being  fupreme  head,  if 

And  it  was  he  pardons,  the  party  is  cleared  of  the  wrong.    Brownl.  10.  Trin, 

faid,  that  be  j  2  Jac.  Coddington  V.  Wilkin. 

could  no         .  . 

more  call  him  thief  in  the  prufcnt  trnfe,  than  to  fay  that  a  man  has  the  pox,  or  is  a  TiHein,  after  be  it 
cured  or  manureirted  j  but  that  be  had  been  a  thief  or  a  villein,  he  might  fay.  And  it  was  be)d  no 
great  difterc.ice,  though  this  had  been  a  fpecial  pardon,  and  not  Icnown  to  the  defendant  j  lor  be  muft 

take  heed,  at  his  peril,  that  he  does  no  man  wrong. S.  C.  Hob   67.   And  fays,  that  in  the  end  ic 

was  adjudged  foi  the  piaintiff,  though  it  may  be  he  knew  him  not  to  be  within  the  pardon;  for  there 
Is  no  caufe  to  favour  idle  and  injurious  words.  But  perhaps  if  he  had  arrefted  him  for  the  ^ooy  after 
pardon,  it  might  have  been  excufed  if  he  Jcnew  it  not,  becaufe  it  is  an  zGt  of  juftice. 

9.  A.  was  chancellor  of  a  diocefe,  but  was  deprived  and  fined,  &c. 
•   by  the  Star-chamber  for  certain   mifdemeanors :    B.  obtained 
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his  office.  A.  was  afterwards  pardoned.  It  was  held  by  all  the 
judges  at  Serjeant's- inn,  that  the  pardon  had  avoided  the  whole 
fentencty  except  as  to  tht  fine  to  the  king,  and  that  the  fentencc' 
coald  not  take  away  the  oiBce,  being  z  freehold :  and  fo  A.  was 
edkwed  to  profecute  his  qfftfe  for  the  office.  Cro.  C.  55.  Mich. 
1 1  Car.  B.  R.  Bcnnct  v.  Eafedale. 

10.  T.  the  pztr on  prefented  j4.  byfimony^  and  then-rf.  died ;  and 
then  Yktprefented  B.^  and  then  theking/r^y^/i/^rf,  and  then  came  the 
aft  of  genercd pardon  in  the  25  th  of  Car.  2.  wherein  there  is  a  claufe  oj 
reflitulion  of  forfeiture,  &c.  And  the  queftion  was,  whether  or 
no  this  had  reftored  the  party  to  his  right  of  prefenting.  Per 
North  Ch.  J.  though  the  king  docs  pardon  the  fimony,  yet  the  dif- 
abiliij  remains  dill  upon  the  perfon,  and  renders  him  incapable  of 
the  benefice,  as  was  refolved  in  the  cafe  of  Phillips  ancl  Drite 
lately.  But  the  Court  was  divided  in  opinion,  and  that  which 
made  the  difficulty  of  the  cafe  was,  becaufe  the  king  had  prefented 
here  before  the  a£t  of  pardon ;  and  although  the  king  may  revoke 
his  prefentation  by  exprefs  words,  yet  whether  or  no  the  general 
words  of  reftitution  contained  in  the  pardon  (hall  amount  to  a  re- 
voking of  the  prefentation,  and  of  reitoring  the  party  to  his  right 
of  prefenting,  is  the  great  queftion.  Et  adjomatur.  Freem. 
Rep.  198.  Trin.  1675.  C.B.  The  King  v.  Turvill  and  the  Bifhop 

,  of  Lincoln. 

11.  The  king  pardoned  inter  alia,  all  judgments  and  convidions 
fir  not  coming  to  church.  And  it  was  agreed,  that  this  pardon  did 
not  only  pardon  the  convi£kion  of  recufancy^  but  alfo  reftored  the 
party  to  bis  ability  ;  notwithftanding  he  had  not  conformed.  3  Lev.  333. 
Tiin.  5  W.  &  M-  C.B.  Lord  Petre  v.  the  Univerfity  of  Cambridge, 

12.  A.  -wTiZ  indi£led  and  tried  at  bar  for  high  treafon:  and  it 
wag  objeded  to  the  evidence  of  B.  that  he  had  flood  in  the  pillory 
upon  a  judgment  in  an  information y2>r^fr/«ry;  and  it  was  hekl  by 
Holt  Qi.  J.  that  he  was  reftored  by  the  general  pardon  of  2  W.  &  M. 
which  operated  by  way  of  reftoration,  and  made  him  a  new  crea^ 

ture.     And  it  was  infifted,  that  the  infamy  and  difability  in  this    f  55  3 
cafe  flowed  from  the  judgment,  and  not  from  the  crimcy  which 
niight  be  pardoned  even  by  the  ting  alone,  though  where  it  flows 
from  the  crime,  it  cannot  be  pardoned  but  by  a^  of  p/irllament, 
Salk.  689.  Pafch.  7  W.  3.  B.  R.  The  K^ng  v.  Crofby. 

13.  A.  "was  convifted  of  bnnetry ;  and  upon  this  his  evidence 
being  objected  to,  the  record  was  produced,  and  the  judgment 
was  to  pay  500  marks,  but  was  not  to  faml  in  the  pillory.  This 
being  held  to  be  a  good  objection  (becaulb  tlie  difability  arifes 
from  the  infamy  of  the  crime,  whether  the  puniihmcnt  be  in- 
famous or  not)  it  was  then  iniifted  to  be  wLihin  the  late  general 
pardon.  It  feems  to  have  bten  held  per  Holt  Ch,  J.  that  the 
conviftion  was  pardoned,  and  the  party  reftored  to  his  credit  by 
the  ad  of  parliament,  but  that  the  king's  fpecial  pardon  could 
not  have  reftored  his  credit,  the  difability  in  this  cafe  being 
incurred  by  the  infamy  of  the  crime,  and  not  of  the  pun'fljment. 
Salt  690.  Mich.  12  W.  3.  B.  R.-  The  King  v.  lord. 

i^.  A. 
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14.   A.  havmg  been  attainted  and  pardoned,   and  permitted 

to  go  beyond  fea,  his  creditors  moved  to  charge  him  in  cujiodia  : 

but  Holt  Ch.  J.  refufed  it,  for  this  would  defeat  the  queen's 

pardon,  by  difabling  him  from  going  beyond  fea,  which  was  the 

x  condition  of  the  pardon;  and  there  is  no  reafon  that  the  pardon 

4hould  enure  for  the  benefit  of  the  creditors^  to  the  prejudice  of 

the  party,  and  put  them  in  a  better  condition  than  before  5  for  if  the 

attainder  had  continued  he  would  have  been  hanged*    Salk.  500. 

Hill.  1  Ann.  B.  R.  Foxworthy's  cafe. 

Itdjfcharges       i^.  The  crime  being  pardoned  cleanfes  the  party  frcFm  the  guilt* 

Sd  wnfof*  Per  Raymond  Ch.  J.  Gibb.  108.  and  fays,  it  was  exprefsly  ad- 

qscnces  of    judged  fo  per  Holt  Ch.  J.  in  the  cafe  of  Aaron  Smith.    2  Salk<  689* 

tfic  crtdie. 

12  Mod.  119.    The  King  v.  Groenvdt.  A  general  psrdon  doth  difcbarge  not  only  the  pnnifh* 

aaent  which  was  to  have  been  inflided  upon  the  perfon  that  did  commit  the  offdnce  pardoned,  kot 
•Ub  the  guilt  of  the  ofTence  itfelf.  It  pardoni  culpa  fo  clearly,  that  in  the  eye  of  the  law  the  ofibider 
H  as  innocent  at  if  he  never  had  committed  the  offence,  fo  far  doth  mercy  extend  therein.  2  L.  P. 
E*  xyo*  tit.  I  ardon. 

16.  If  an  indiHment  on  the  ftatutes  oi forcible  entry  be  removed 
into  B.  R.  and  the  defendant,  having  been  turned  out  of  pof- 
feiBon  by  the  grant  of  reftitution  to  the  profecutor  by  the  juf- 

'  dees  of  peace,  traverfes  the  force  in  the  King's  Bench,  and  then 
the  ofience  is  pardoned  by  a  general  pardon,  die  Court  cannot 
pv>ceed  on  the  trial,  notwithftanding  the  defendant  would  waive 
the  benefit  of  the  pardon,  becaufe  it  appears  Judicially,  that  the 
king  can  have  no  benefit  of  a  fine  from  the  delendant,  if  a  verdi£l 
pafs  againft  him.     Hawk.  PL  C.  154.  cap.  64.  f.  63. 

17.  Serjeant  Hawkins  fays,  it  feems  to  have  been  always  agreed, 
than  the  forfeiture  of  goods  by  homicide  fe  drfendendo  may  be  faved 
by  a  pardon  (which  in  this  particular  caie  feems  to  purge  the 
ofience  ab  initio).  2  Hawk.  Fl.  C.  381.  cap.  37.  f.  3(1 

18.  It  feems  agreed,  that  notwithftanding  the  king's  pardon  to  a 
Jtmonifl  coming  into  a  church,  contrary  to  the  purport  of  31  Eliz.6. 

or  to  an  officer  coming  into  an  office  by  a  corrupt  bargain^  contrary  to 
the  purport  of  5  &  6  £.  6.  16.  may  fave  fuch  clerk  or  officer 
from  any  criminal  profecution  in  refpef^  of  the  corrupt  bargain, 
yet  it  ihall  not  enable  the  clerk  to  hold  the  church,  nor  the  officer 
to  retain  the  office,  becaufe  they  are  abfolutely  difabled  by  ftatute. 

♦£  56  ]  a  Hawk. PLC.  396.  cap. '37.  f.  56. 

And  it  has         ip.  Pardon  of  treafon  or  felony,  even  after  a  conviftion  or  at- 

ted"ihat"thc  ^'"^^'^J  ^^^*  ^^  ^^^  ^^^^^  ^^  party  from  the  infamy,  and  all  other 
king*s  />ar.  confequcnccs  of  his  crime,  that  he  may  not  only  have  an  affion 
don  of  the  for  a  fcandal,  in  calling  him  traitor  orfelon^  after  the  time  of  the 
tbThanJ^  pavdoii,  but  may  alfo  be  a  good  witnefs,  notwithftanding  the  at- 
on  a  convic.  tainder  or  conviction' ;  becaufe  the  pardon  makes  him,  as  it  were, 
tion  of  man-  a  new  man,  and  •  gives  him  a  new  capacity  and  credit.  2  Hawk. 
fl«.g^«r,      PI.  c.  395.  cap.  37.  f.  48. 

iame  effed  as  to  this  purpofe  as  the  hnming  would  have  had,  which  is  agreed  to  r^hre  the  party  ft  ha 
credit*    2  Hawlc.  Pi.  C.  395.  cap.  37-   f.  49.  But  it  has  been  adjudged,  that  a  pardcio  m  af 

we  manner  of  forte  as  to  this  purpofe,  till  it  bss  fa£id  the  great  Jeal,  2  Hawk*  PL  C«  395* 
cap.  37.  f.  50* 


)^rO0tftioi  of  tibe  iiUitff.  s^ 

(U.  a.  1 6)     t^ardon.     Pleadingst 

% 

i.    JF  a  man  be  oialanvedinfrefpafs  at  the  fuit  of  the  king,  dnd  has 
'  pardon^  ]^  he  J&f//  ;ia/  //e^  im^  ^'^^  ^^^  quod  nota* 
Br.  Chapters  de  Pafdon,  pi.  30^  cites  ^%  AIT.  47. 

2.  A  pardon  Was  ptoiviCzAfor  fehny^  which  was  variant  from  IfAewbem 
the  huEBinera  and  from  the  names  and  yet  becaufe  it  appeared,  Twcm  the**' 
^       that  it  was  the  will  of  the  king  that  he  fhould  be  pardoned,  he  rtcoH  on 
was  remitted  to  ward,  and  fefpited.    Br.  Charters  dc  Pardon,  which  a 
'pL3a.cite8  26Afll46.  ,^^"j'4»»- 


atuotedy  and  his  chattier  of  pardon,  yet  iftbtrt  he  JM  repugnaacy  to  intend  that  the  fgme  perfon  or  thing 
arwmamt  m  heth^  k  wuy  hefiipfi^  hy  prtfer  mverwunts*  And  therefore^  if  one  be  indited  by  tm 
^nm  of  J,  S*  yeooBan,  and  panloocd  by  the  name  of  J>  S.  gendeman,  or  indided  by  the  name  of  B« 
tba  taiLer,  and  paidoned  by  the  name  <^  B.  the  fon  of  W.  he  may  make  good  the  variance,  by  aver- 
riag  chat  he  ia  the  tuoe  pcr(ofl  intended  in  fuch  indldnient  and  pardon  $  or  if  in  an  ind'^ment  of  ths 
death  of  J.  S.  the  ftrokc  befappofed  to  have  been  given  the  ift  of  Aa^uft,  and  in  the  pardon  on  the  3d. 
tke  party  may  aver  that  the  death  of  one  and  the  fame  J.  S«  are  intended  iu  both.  And  If  fuch  va- 
riant pankm  be  pleaded  without  fuch  avermenti  it  fcems  that  the  Court  may  In  difcredon  give  ths 
pany  6vtfaer  dAy,  either  to  perfe^  his  plea,  oc  to  parehafe  a  better  pardon*  %  Havvk.  PU  C.  39  i* 
cap.  37.  L  66;  3  Inft*  240. 

3.  A  man  huSBeJ  of  tre/pafs  came  without  praceft^  and  pleaded 
pardon  of  the  kin^  tf  all  trefpaffes^  and  of  this  vouched  record,  and 
had  two  dayr  to  have  his  record.  Br.  Charters  de  Pardon,  pi.  3g. 
cites  2^  Atr%  58. 

4«  If  a  man  is  in£Bed  of  the  death  of  a  man^  and  arraigned^  and  ^'  ^'  ^^T^ 
pteadf  pard^Ky  and  is  difcharged^  and  after  appeal  is  brought  againft  aiiihe^firft 
him,  and  i^e  plaifitiff  is  nonfuited^  and  the  defendant  arraigned  upon  record  of 
the  declaration  for  the  king^  and  pleads  the  charter  again^  there  he  ^*^j**u^* 
eugbt  tofbeHMfity  notwithflanding  it  was  allowed  of  record  before*     Bii.  day  to 
Charters  dc  Pardon,  pi.  15.  cites  1 1 U.  4*  41*  Aew  it. 

Br.  MoQo 
trtnt,  pl.'36,  citeaS.C. 

5.  He  wKo  pleads  not  guilty  cannot  plead  pardon  afiet^  unlefs  it  bt  S.  P.  » 

rf later  datCy  and  the  charter  was  allowed  notwithftanding  that  it  ^^^'^^ 

varied  in  namest  and  day  of  the  indiHrnent  and  the  appeal ;  but  it  cap.  37* 

does  not  appear  what  tariance;  the  feafon  feems  inafmuch^as  it  f*  ^7* 
Iras  of  appeal  of  death,  and  a  man  cannot  be  twice  killed ;  contra 
of  robbery.     Br.  Charters  de  Pardon,  pi.  15.  cites  1 1  H.  4.  41. 

6*  If  ^  felon  has  pardon  to  plead,  and  pleads  not  guilty^  he  (hall  lofe  J*"^^  "9- 

the  advantage  of  his  pardon,  and  (hsdl  not  plead  it  after.     Br.  Sutif  th7'' 

Corone,  pL  199.  cites  35  H.  6.  i.  &  concordat- 19  H.  8.  and  in  kmg  par. 

H.  4.  41.  per  Oieynie}  but  contra  M.  3  M.  i.  foTwdlt  it 

ftcwB  to  the  Conrty  and  yet  the  felon  pleadi  not  gailty,  and  waives  the  pardon,  he  Aall  not  be  hanged  ; 
far  It  i«  tiae  khig*a  will  that  be  fliall  not,  and  the  king  has  ad  intereft  in  the  life  of  his  fubjea.  1  he 
books  tD  the  centrary  are  to  be  anderftood  where  the  charter  of  pardon  is  not  (hewn  to  tiie  Court.  By 
all  the  Jodstfi  ef  England. 

Scijeaat  Hawkins  fays,  it  is  certain  that  a  man  may  waive  the  benefit  of  a  pardon  under  the  great 
ftal^  as  where  one  who  has  fach  a  pardon,  does  not  pkad  it,  but  takes  the  general  ilTae,  after  whictt 
he  AaD aoc  lelbct  to  the  perdeo*    %  Hark.  PI.  C«  396.  cap.  3;«  f*  5S* 

Vol-  XVIL  F  7.  B. 


♦  57  PrerogBtltte  of  tfie  fflifng; 

Br.  Uchcs,  y.  'R.  Aeriffoi  the  county  of  O.  returned  an  exigent  quarU  ««• 
yU^.cuci  ^^^^  in  6.  R.  fl«rf  tendered  to  aver  that  the  defendant  is  outlawed, 
»  Hawk.  PL  Upon  which  *  iffued  certiorari^  and  the  coroners  returned  him  ouilatved 
^'  ^?V*'  *-^  ^^  -^'"^  exigent f  by  which  the  Jberif  was  amerced  to  50/.  and 
i^cci  S.  C.  '^  e/lreats  ofit/ent  into  the  Exchequer ,-  upon  which  procefs  ifliied 
againft  him,  by  which  he  came,  znd  Jbewed  pardon  if  all  mifprtfionSf 
offences  and  contempts  done  mefne  between  the  certificate  <fthe  coroners 
and  the  amercement  adjudged,  and  prayed  to  be  dHinined;  but  the 
barons  awarded  him  to  the  Fleeti  by  which  he  had  habeas  corpora 
out  of  B.  R.  to  the  warden  of  the  Fleet,  who  brought  him  to  the 
bar>  and  fliewed  the  caufe  afprefaid,  and  there  he  pleaded  the  fane 
pardon  and  writ  of  allowance,  and  found  furety  if,  &c.  and  the 
attorney  of  the  king  demurred  upon  his  plea ;  and  per  Cur.  where 
the  efireats  are  fent  ifito  the  Exchequer,  as  above,  yet  the  record  renuuns 
in  Bant,  and  there  itJhaU  he  traverfed,  and  there  the  pardon  fiaU  he 
pleaded,  atid  not  in  the  Exchequer  where  the  eftreat  is.  And  per 
Fortefcue  Ch.  J.  the  points  are,  if  the  words  of  the  pardon  are 
fufficient  ?  and  if  the*  Iheriff  be  attainted  by  certification  of  the 
coroners  ?  and  if  the  (heriff  has  furceafed  his  time  to  plead  his 
pardon  or  not  ?  Br.  Charters  de  Pardon,  pL  25.  cites  36  H.  6.  24. 
— And  fays»  that  37  H.  6.  21.  it  appears  that  the  (heriff  brought 
fpecial  writ  out  of  Chancery  in  nature  of  an  audita  querela^  by 
force  of  his  charter,  direCled  to  the  juftices  of  B.  R.  that  they  do 
right  to  him,  by  which  he  had  the  habeas  corpus.  And  the  opi- 
nion of  all  the  juftices  was,  that  the  pardon  fhallferve  the  (heriff^ 
for  thofe  wdrds  mifprifion  and  offence  ihall  ferve  him,  for  it  is 
mifprifion  and  it  is  offence  \  and  though  the  pardon  be  before  the 
amercement,  yet  the  pardon  is  good  ;  for  the  falfe  return  was  the 
offence,  which  was  before  the  pardon,  and  then  when  it  is  pai^ 
doned  no  amercement  ought  to  be  aflefied,  becaufe  it  is  pardoned  %, 
and  if  the  juftices  hful  hadconufance  thereof,  they  would  not 
have  affeffed  the  amercement;  and  the  |)arty  has  not  furceafed  his 
time  to  plead  it ;  for  he  had  not  day  to  plead  it,  nor  caufe  till  the 
amercement  was  aflefled  and  eftreated,  and  procefs  made  for  it. 
And  this  cafe  was  argued  In  the  Exchequer  Chamber  by  all  the 
juftices ;  &  per  tot.  Cur.  A  pardon  granted  at  the  futt  of  the 
fdxtjjhall  be  taken  more Jlrong  for  the  king,  and  more  firong  againfi 
the  party  :  hit  2l  general  pardon,  or  pardons  granted  ex  mero  motup 
(hall  be  taken  more  ftrong  againft  the  king,  and  moft  for  the  be- 
nefit of  the  party ;  for  it  is  intended  there  that  the  king  is  apprifed 
of  the  matter ;  contra  where  it  comes  by  fuit  of  the  party,  or  by 
furmife :  and  it  was  faid,  that  where  the  (heriff  returns  quarto 
exa£lus,  and  the  coroners  above  certify  that  the  defendant  is  out* 
lawed,  it  (hall  be  intended  that  the  certffieate  of  the  coroners  is  true^ 
becaufe  they  are  judges  of  it,  and  the  return  of  the  (heriff  is  falfe. 
Quatermain's  cafe. 

8.  Where  a  man  pleads  fzrdon  granted  by  parliament,  he  ought  to 
parliament,  ^ver  that  he  is  not  any  of  them  who  are  excepted,  and  that  be  was  not 
pi.  40,  ctiet  adherent  to  M.  who  was  excepted.  Br.  Charters  de  PardoBi  pL  46. 
*•  c.— -    ^jj^j  g  £^  ^^  ^^  by  the  juftices.    . 

9,  And 
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9.  AnJJo  cf  all  otbtr  exceptUns.    Bn  Charters  d«  Pardon,  pi.  4&  J«*.  i»9* 
citcs8E.4.  7»  l.cl!!!'* 

S.  p.  per  6ir.  Frrtm.  Kq>.  84.  Pafch.  1673.  *»  cafe  of  Philips  t.  Crawly.— —S.  P.  1  Hawk. 

PL  C.  396b  cap.  37.  f.  60.  ■  S.  P.  per  Doderldge  J.  %  Roti.  R.  307.  Hancock's  cafe. « 

S.  P.  For  «»Avrv  pardvm^  Ihitute,  cuftom,  or  th«  like,  ai  prefcription,  <cc.  makn  txctptUn  or  foreprife^ 
or  cnndtfifln»  or  a  thing  which  amoonts  co  it»  th^pjball  htflfdtd  tttf reply •  Br.  Charters  do  Pardon^ 
pi.  66.  citea  4  H.  7.  S.— ^S.  P.  Br.  Pleadings,  pi.  114.  cites  8  E.  4.  7.  ft  4  H.  7.  8. 

Where  ^aitmg  gxceftitm  are  in  the  htdy  of  an  ad  of  general  pardon,  there  the  pm^  ought  to  avif 
tiaibe  a  mat  reittne  the  estnptknty  hat  not  10  where  the  cxceptioaf  are  only  in  the  provifo  of  the  aA ;  per 
Twiten ;  which  tht  Court  agreed.   Reb.  zo.  Pafch.  13  Car.  a.  Whitwick  ▼.  Ofbafton.  .S.  C* 

arpcd  I  LeT.  26.  hot  no  letolutioD.— HoltCb.  J.  agreed,  that  there  were  many  authorities,  that 
he  that  pkadi  an  »Gt  of  pardon  {tkonH  Jbew  that  he  was  not  witbin  the  exception  of  the  a^,  and  cited  3 
Inft.  234.  Yet  he  coold  not  think  it  neoeflary  to  do  it,  if  the  very  purview  of  the  a6i  be  not  qualifiod 
atd  r^muai  j  for  if  there  be  firft  general  words  of  pardon,  and  aftertomea  a  proivifo  or  exception,  the 
oacarak  waj  is  to  plead  the  pardon  generally,  and  then  the  king*s  attorney,  upon  view  of  the  pardon  fo 
cAteivd  upon  record  in  the  plea,  is  to  ihew  that  the  party  U  within  the  exception,  iz  Mod.  613* 
Kin.  1 1 W.  3    in  cafe  of  Ingram  v.  Foot. 

*  ScTOot  Hawkins  lays,  if  the  body  of  a  ftatme  be  general  as  to  ail  perfons  whatfoever,  and  afterwards 
fane  aic  excepted  in  the  provifoesy  perhaps  it  may  be  fafficient  to  plead  fach  pardon  wiihout  any  aver- 
anrt^  that  he  who  pheadi  it  is  none  of  the  perfons  fo  excepted,  it  being  a  general  rule,  that  where  a  man 
iswH^tbegesieral  words  of  the  bodt  of  a  record  or  deed,  which  is  qualified  by  fubfequent  prov.fues,  it 
isfoficient  for  him  to  bring  his  cafe  within  fuch  general  words,  and  that  the  exceptions  in  fuch  provifoes 
•aght  to  be  Ihewn  of  the  other  fide,    a  Hawk.  PI.  C.  397.  cap.  37.  f.  60. 
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10.  And  that  if  J,  S.  be  excepfed^  and  there  are  three  of  the  name^  J^»  p«rf<>a 
and  the  other  pleads  the  pardon,  he  ought  to  Jbew  it.     Br.  Charters  ^  ^dvaL 
de  Pardon,  pi.  46.  cites  8  E.  4.  7.  tageof  a 

pardon  be 
«( the  faane  sama  with  one  of  the  perions  excepted  by  name,  it  >s  faid  that  it  wUl  not  be  fufficient  for 
him  to  aver  that  he  was  none  of  the  perfons  excepted,  without  adding  that  he  is  a  different  perfon  from 
fttchocherof  the  fame  name.  But  Serjeant  Hawkins  fnys,  how  it  can  be  tried,  unlefs  it  appear  bf 
fome  addidoo  to  the  name  in  the  ftatote,  may  deferre  to  be  confidered.  z  Hawk.  PI.  C  397.  cap.  37* 
C6o» 

11.  Aftd  where  it  is  pleaded  in  pais,  where  the  attorney  of  the  ling 
is  net  prefent  to  confefs  the  averment,  they  ihall  make  proclamation  \ 
and  per  Markham,  the  Court  may  rejoin  for  the  king,  Br.  Charters 
de  Pardon,  pi.  46.  cites  8  K.  4*  7. 

I2«  If  a  man  be  brought  into  court  by  capias  utiagatum  upon  appeal,  ^^  chartert 
and  be  pleads  the  pardon  of  the  king  againjl  the  king,  he  (hall  have  de  Pardon, 
farefatias  againft  the  appellant,  nvithout  Jbewinz  matter  of  difcharge  pi.  50-  ciica 
t^fi  him.     ai  E.  4,  73.  b.  Per  Huffey  Ch.  J.  who  (hewed  f^\^"^ 
diereof  precedents.  mifprinted. 

'"^^tcomtrm 
k  IS  is  diit  or  trefpafsf  wbere  he  is  in  etcecuticn  j  for  there  he  ought  tojbew  acquittane^  or  other  matttr 
wikb  frtvu  tia  fisint^s  confent.     Ibid. 

13.  If  ruogmxance  ef  debt  pajfes  for  the  king  upon  ijue  tried,  and  S.  P.  per  all 
ifier  the  king  pardons  it,  this  J^all  not  be  pleaded  bet^ueen  verdiB  and  t^Oufticea 
pigment,  but  afttr  judgment.     Br.  Charters  de  Pardon,  pi.  75,  ^cac^*Br. 

cites  IlH.  7*  ID.  Jours,  pi. 

94.  cites 
S.  C.  and  35  H.  6.  u  accordingly* 

14.  If  quod  ei  deforceat  be  brought,  and  a  wrongfiil  entry  Is  ^'^^^J"** 
fimnd,  and  a  general  par  don  m  i^^xXx^vcitiiX.  pardons  all  fences,  if  the  tlui^h.^- 
temmt,  when  judgment  is  given  agaiuft  him,  d^s  notfuggejl  to  the  Vaughan 
court,  that  neither  be  nor  his  ofence  are  excepted,  if  judgment  be  en-  J|Jj^"** 
tired  ftod  capiatur^  it  is  not  error ;  for  there  are  many  exceptions  }|[|ppofi„^ 

¥  %  in 
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t)ctewmt  in  t  pardon ;  and  in'a  civil  matter  the  Court  is  net  hundex  officio 
SafTM/the  ^^  regard  ii,  hut  they  may  if  they  will;  ;ind  therefore  if  judgment  be 
fixty  did  given  fed  non  in  mtfericordia  quia  pardonatur,  it  is  good ;  for  the 
'^  jj****  judges  may,  if  they  will,  take  conufance  of  a  pardon,  though  it 
rudgei*did     ^  "o^  pleaded.     Jcink.  258.  pi.  54. 

not  take  notice  thereof,  whether  the  party  might  have  rtmrdy  hy  torit  •/  error  f  And  EOis  ikid  Ko  | 
bccaufe  they  ivould  alledgt  notb  n^for  error  hut  what  did  appear  in  the  record ;  to  which  Vaughan  aC« 
fented.     Freem.  Rep.  84,  Fafclu  1673.  in  cafe  of  Phillips  v.  Crawly. 

^  Seijeant  Hawkins  fay?,  it  fcems  agreed^  that  if  anyperfons  are  excepted  oat  of  a  gener?^  pardoa^  the 
Court  is  not  bound,  and  fome  have  held  that  it  has  no  pownr  in  difcretion  to  give  my  perfoo  die  benefit 
•fit,  unleia  it  be  pleadcJ.     2  Hawk.  PI.  C.  396.  cap.  ^7.  L  60.  But  when  ^  pardon  is  genenl^ 

wtbout  excepticM  of  any  petfou  or  eaufcf  in  fuch  cafe  the  judges  ihall  take  notice  of  it  i  per .  Doderidge. 
ft  Roll.  R.  307.  Hancock's  cafe.  ■■»  The  party  need  not  to  aver  that  his  offence  is  met  excited  in  a 

general  pardon,  becaufe  the  juftices  have  notice  fufScient  of  offences  excepted  by  the  words  of  the  par- 
don, but  not  of  perfons  j  but  this  refts  upon  the  averment ;  by  the  opinion  of  both  the  chief  jufticct,  to 
which  the  Lord  Keeper  agreed.  Mo.  619.  Mich.  4a  ie  43  Elis.  in  cafe  of  Blake  v.  Allen. 
V^hete  a  general  oB  of  parliament  excepts  certain  kinds  of  criarcj,  there  is  no  need  to  aver  that  the 
crime  whereof  the  per(i>n  is  indicted,  is  not  one  of  fvch  excepted  crimes  \  bat  the  Court  omgbt  JkJici^B^ 
to  take  notice  whether  it  hr  excepted  or  not.      2  Hawk.  PLC    397.  cap.  37.  f.  62.  jtifo  where 

fuch  zfiatute  excepts  only  one  particular  perjonp  it  has  been  faid  that  there- is  no  need  of  an  averment^ 
thdt  a  per  Ton  indided  it  not  fuch  perfoo }  but  that  the  Court  is  to  take  notice  whether  he  be  or  noC. 
ft  Hawk.  PL  C.  397*  cap*  37.  f.  63. 

15.  In  deit  the  defendant  pleaded  outlawry  in  the  plaintif  at  the. 
fuit  of  one  H.  in  C.  fi*     The  plaintiff  pleaded  the  pardon  of2  >  £/nK» 

C  59  3  '^"d  alfo  that  he  brought  fiire  facias^  and  H,  nva^  returned  dead,  hj 
which  he  was  adjudged  to  go  fine  die )  upon  which  plea  the  de* 
fendant  demurred  in  law,  becaufe  it  was  not  averred  that  hens 
not  any  of  the  perfons  excepted  out  of  the  pardon,  as  7  £•  4*  7, 
4  H.  7,  %.  Com.  103.  But  it  feemed  to  the  Court,  that  the 
pardon  is  allowed  enough  to  make  any  man  anfwer  to  the  a£lion 
of  the  plaintifFi  but  not  againft  the  qjueen  \  for  (he  is  not  bound 
by  the  allowance.     Mo.  303.  Hill.  34  Eliz.  Aihley  t.  Harriibn* 

16.  A.  was  outlawed  after  judgment  before  the  general  pardon^ 
and  died  after  the  pardon.  His  executors  make  fatisfaftion,  and 
nvithottt  any  procefs  plead  the  pardon.  Adjudged,  that  as  in  this 
cafe  no  fcire  facias,  nor  capias  utiagatum,  nor  other  procefs  lies 
againft  the  executors^  they  may  (after  faiisfa^n  made)  ewne  in 

'  gratis  without  procefs  for  the  neceflity  of  the  cafe,  and  plead  the 
general  pardon,  with  an  averment  that  they  are  not  any  tf  the  petjhnt 
excepted.  Adjudged  per  Cur.  6  Rep.  79.  Trin.  5  Jac.  Sir  Edward 
Phitton's  cafe. 

* 

1 7.  A.  was  indited  of  ftealing  fome  plate  from  King  James, 
whereas  it  was  in  truth  queen  Anne's,  and  ftolen  from  her,  for 
which  he  was  pardoned ;  and  being  again  indi£ted,  there  was  a 
general  pardon^  excepting  goods  purloined  from  the  kings  the  Court 
doubting  whether  A.  was  withi^  the  exception  of  this  pardon, 
advifcd  him  to  pfead.    Cro.  C.  449.  Hill.  1 1  Car.  B.  R.  Bell's  cafe* 

18.  In  cafe  for  words,  the  defendant  juftifies  that  the  plaintiiF 
h'^Aferved  as  a  foldier  agoing  the  king  ;  plaintiff  demurs,  by  realbn 

^  of  ^e  general  pardon.  But  it  was  adjudged  for  the  defendant ; 
for  that  the  plaintiff  ought  to  hxftfbewn  that  he  was  not  one  oftht. 
perfons  therein  excepted.  Raym.  23,  Mich.  J3  Car,  a.  B.  R. 
Harrises  cafe. 

19.  In 


\ 
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lp.  In  zjcire/acias  brought  upon  an  inquifition  agaxnfl  -A,  v/ha 
9wed  joL  to  J*  S.  ^ho  had  been  attainted  for  murder^  and  executed, 
A.  pleads  that  (he  was  not  indebted  modo  tsf  forma.  Hale  Ch.  B. 
held,  that  upon  this  iflue  the  a£l  of  general  pardon  couid  not  be 
given  itt  evidtncey  but  ought  to  have  been  pleaded  i  this  not  being  a 
general  iHiie  within  the  intent  of  the  a^,  it  would  have  been  a 
good  bar.     Hard.  421.  Trin.  17  Car.  2.    The  King  v.  Barnard. 

20.  The  earl  of  S.  was  by  the  convention,  which  was  after- 
wards turned  into  a  parliament,  anno  i  W.  &  M.  impeached  by 
the  Commons yjr  high  treafon^  for  being  reconciled  to  the  church 
of  Rome  contrary  to  the  itatute ;  and  thereupon  he  was  committed 
to  the  J'ower  by  the  Houfc  of  Peers,  and  there  continued  till  the 
parliament  was  diffolvedy  and  a  new  one  called,  and  now  (after  a 
long  feffions)  adjourned  for  two  months.     And  now  the  earl  was 
brought  to  the  bar  by  a  habeas  corpus^  and  his  counfel  moved  that  he 
might  be  dif charged  upon  the  new  aEl  of  oblivion ^  which  pafTed  in  the 
laft  fei&ons  of  parliament,  wherein  neither  his  crime  nor  his  per/on  •  The  re- 
v)ere  excepted,  but  clearly  within  the  a£l  of  pardon.     But  per  Cur.   po'w*^  ^'^ 
notice  cannot  be  taken  of  this  a^,  unlefs  it  ht  pleaded  with  the  aver-  ^hc^e'^hc 
taents;  becanfe  there  are  feveral  exceptions  in  it,  both  as  to  crimes  might  not 
and  perfons,  therefore  it  is  neceflary  that  the  party,  who  would  P*"^  ^*  '* 
have  the  benefit  thereof,  fliould  aver  himfelf  by  plea  capable  of  fuch  f^^'"  ^''  ^ 
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benefit}  and  not  excepted  therein,  as  it  is  ruled  in  Plowden,  and  returned  By 
other  books ;  and  here  the  lord  at  the  bar  cannot  plead  this  pardon,  '*'  habt^t 
becaufe  there  is  nothing  before  the  *  Court  upon  which  to  ground  fuch  emcrVt  \t 
plea.  Carth.  131,  132.  Pafch.  2  W.  &  M.  B.  R.  The  Earl  of  thefimr. 
Saliibury's  cafe.  ^^  ^^'^ 

21.  J  2  W.  3.  2.  No  pardon  fhall  be  pleadable  to  any  impeachment  by         ^* 
the  Commons  in  parliament. 

22.  It  feems  plain,  that  pardons  of  manflaughter,  or  any  othei^ 
felony  except  murder  or  rape,  remain  as  they  were  at  common  law  ; 
from  whence  it  follows,  that  the  pardon  of  the  felofiious  killing  of 
J.  S.  may  be  well  pleaded  to  an  indsBment  of  manflaughter  for  killing 
him.     2  Hawk.  PI.  C.  386.  cap.  37.  f.  18. 

23.  He  who  pleads  a  particular  pardon,  ought  to  produce  itfub     f  60  1 
pfdefgilli,  though  it  be  a  plea  in  bar;  becaufe  it  is  prefumed  to  be 

m  his  cuftody,  and  the  property  of  it  belongs  to  him  \  yet'i£  sl  man 
pleads  fuch  pardon,  without  producing  it,  the  Court  may  in  difcre- 
don  indulge  him  a  farther  day  to  put  in  a  better  plea  ;  and  that  at 
fttch  day  he  may  perfeA  his  plea  by  producing  the  charter. 
2  Hawk.  PL  C.  397.  cap.  37.  f.  65. 

(X.  a)   Charter  of  the  King.     Non  Objlantt     [The 

Original  thereof,  J 

[l.lNtimeof  i7.3.  about  the  yeari2S2.  theclaufe  of  non  obflaniewas  \x  was  faid 

*  ly^/iiry?  in  England  by  the  king  in  his  grants  and  other  writ-  th»t  "on 
ings.  MatthcwParis  calls  it  an^/w/fl«rf//-f/g/?^Wirclaufe.AndRoger  .I'n^j^,*^^^^^ 
dcThurfby,  then  julliciary,  fetching  a  deep  figh  at  the  fight  thereof  frji  uju  m 
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tbe  amrt  of  ]n  the  king's  grants  cried  out  of  both  the  time  and  it,  iayiog,  it 
iwch  Mar-  ^*®  *  ftream  derived  from  the  Julphufious  fmntain  of  the  .cUrg. 
fii.p«t.pro-  Speed.  530.] 

noonccd  a 

vc  agaioft  tbe  fald  court,  for  introdoring  thia  danie  of  non  obftante,  whidi  hat  been  an  ill  preeedeaty 
aad  tnifchievous  to  all  commonwealths  of  Chrifteodom  ;  for  the  temfwral  (Mincet  pcrcemng  that  the  pope 
dirpeofed  with  his  canons,  have  ufed  their  picrogatiTe  to  difpcnfe  with  their  peaaT  laws  end  liatates,  what 
before  they  bad  cauied  their  lawi  to  be  reljgioofly  obfervcd,  as  the  laws  of  the  Medet  and  Perfiana,  which 
could  not  be  difpenfed  with.  And  therefore  a  canonift  faid,  difpenl'atio  eft  vuhut  ^uod  vuherat  jut  com- 
mitni*  « And  another  faid,  that  all  abufcs  fhoold  be  relbriBed  fi  duo  tantum  ^erba,  (tis.  njM  obftante) 
non  impedirent.  And  Mat.  Paris,  in  anno  Dom.  i»46.  having  recited  ceruin  decrees  made  in  the 
council  at  Lions,  which  were  beneficial  for  the  church  of  England,  fed  omnia  h«c  U  alia,  faid  he,  per 
lio^  repaguium  (non  obftante)  infirmantor.  Dav.  Rep.  69.  b*  Pafch.  9  Jac.  in  C.  B.  m  Ireland,  m 
the  cau  of  commenda. 

The  laws  concerning  non  obftantes  are  none  of  the  ancient  laws  of  this  land,  but  brooghc  in  by  the 
^pe.  The  book  of  a  H.  7.  fo.  6.  b>  &  7.  firft  gave  rife  to  this  exorbitant  power  j  yet  it  h  not  tbe 
opinion  of  all,  or  indeed  of  any  of  the  judges,  as  it  is  affimaed  to  be*  Arg.  a  Mod.  »6i«  Tna.  a^ 
Car.  a.  in  the  Exchequer,  in  the  cale  of  Arris  t.  Stuhdy. 


(Y.  a)    Non  Obftante.    Licences  upon  Penal  Statutes* 
C 


!•  'ITTHEN  an  z6t  of  parliament  generally  prohibits  a  thimg  vpon  « 

^  ^    penalty  which  is  popular^  or  only  given  to  the  Ung,  becaofe 

U  n\ay  be  inconvenient  to  divers  parficular  perfonsj  in  refpeA  of 

*         perfon,  place,  and  time,  &c.  the  law  has  given  power  to  the  king 

to  difpenfe  with /i^r/fVtf Air ^fy^;;/.     Co.  ii.  Monopolies,  88.] 

•  $.  P.  Per      [2.  But  when  the  parliament  has  made  an  z{k  to  reilradii  *pro 

the  Ch.  J.    iono  publico  the  importation  of  feveral  foreign  manufadures,  to  the 

•Michl'V*'  intent  that  the  fubjeds  of  the  king  may  apply  thcmfelves  to  the 

Ceo.  in  Sir   making  of  the  faid  manufadures,  there  the  king  cannot  for  a  pri« 

Hana  ^        v^tc  gain  grant  the  fole  importation  of  them  to  one  or  divers 

^^^*       (without  any  limitation)  non  obftante  the  zOt.    G).  ii.  Mono* 

To  fay  that    POUI^S,  88.] 

die  king 

cannot  ^iptntc  with  a  law  that  is  made  pro  bone  publico,   is  to  (ay  that  he  can  di(pcnfe  vith  no  lav 

at  all,  for  all  laws  are  fuppoCed  to  be  pro  bono  publico,  when  they  are  firft  made}    per  Herbert  Ch.  J. 

f  ipequ  Rep.  493.  Pafch.  1682.  in  Sir  Edward  Hale^s  caib. 

[3.  ^s  the  king  cannot  licenfe  a  man  to  import  foreign  cards^ 
notwithftanding  die  afl  of  3   £.4.'  for  the  reaion  aSbiefaid. 

+C  61  ]   Co.  11,  MoNOPOLii^Sj  88.] 

There  it  not       [4.  Where  a  (latute  concerns  the  benefit  of  the  king  only^  he  may 
•ny  <*'^-      difpenfe  with  it  by  a  non  obftante.     H.  7  Ja.  B.  per  Coke.] 
thTuw  df^        [t5*  ^'^  where  a  ftatute  concerns  the  benefit  ofthefubjeB^  there 
pcnfed  with    the  king  cannot  difpenfe  with  it  by  a  non  obftante,    H.  7  Ja. 
Uffo  hom     g  Hicman's  cafe.    Per  Curiam.] 

pmh/ieoy  for        *  -• 

gvery  law  it  fypp<f*d  to  be  fi;  but  the  true  difterence  is,  when  the  law  gives  any  partacolar  perfiw  an 
intereft,  and  when  it  concerns  no  one  perlbn  more  than  another ;  for  there,  in  the  firft  cafe,  the  kiof 
cannot  difpenfe,  but  in  the  Uft  he  may,  becaufe  be  alone  is  injured  j  for  though  fuch  a  Uw  be  pro  bono 
fttbditorum,  yet  it  is  not  6ngiilonim,  but  populi  C(^plicati  5  and  no  one  can  bare  an  a^ion,  for  as  weU 
every  one  may  have  an  action.    PerVaughanCh.  J.  Freem.  Rep.  138.  Hill.  1673.  Thomas  v.  SoncU. 

The  king  cannot  difpenfe  with  any  thing  that  is  forbid  by  the  ftatute  de  piftoribus,  nor  with  the  ftatute 
againft  mixing  of  wine,  for  there  is  a  particular  %vrong  to  the  buyer.  •  Ibid.  139. 

In  cafe  of  a  common  informer,  after  action  commenced,  the  king  cannot  difpenfe,  becaufe  the  bqgin- 
ning  of  the  aAion  doth  attach  an  intcreft  in  the  party,  though  the  king  might  pardon  it  befoie  aOiea 
brought.    Ibid* 

Ja  fffim  cafcj  the  kln^  cinnot  dif^nfe  where  no  parti«Mlar  inatreft  or  adio^  was  (iftn,  as  hi  cafe  ef 


Cmqr,  or  teyi^K  «f  offices^  ftc  but  that  it  beciufe  die  perfoni  there  are  uukr  aa  Mohtt  iRHWtft 
at  if  tbey  wot  dead ;  per  Vaughan  Ch.  J.  Ibid.  139. 

It  wuiddbed  that  tbe  king  coold  not  dil|ienfe  with  tba  difaUlity  npon  the  ftatote  of  31  EUs.  €.  of 
Jaitmjt  bv  a  Bon  obftantc  j  for  tv^cw  an  aR  if  parlmwtt  it  made,  that  M/ahUtb  any  pufim,  9t  nukc^ 
aay  thiog  ?oid  or  tortioasyor  the  i—d  tf  tht  church  or  comrntnwuUthp  in  thit  law  all  the  king *t  fabjefta 
hare  ao  laaereft  ;  and  therefore  the  king  cannot  difpenfe  tbcitwith,  any  more  than  with  the  cooBmon  law, 
S  Inft.  154.  dtea  Mich.  13  Jac.  But  where  a/arair  frMki  any  thing  mfem  ttfemity^  and  givaa 

the  penalty  f  the  ftiiv^,  or  to  the  king  and  the  informer,  thcxe  the  king  may  di^pea£i  with  the  poialij  | 
and  this  daverficy  is  warranted  by  our  books.     3  Inft*  X54, 

[6.  jii  where  the  ftatute  of  15  H.  2.  cap*  provides  in  the  negative^ 
thai  the  admiral  Jball  not  hold  pleas  tf  any  thing  hut  of  thofe  whiqh 
were  donefuper  altum  mare^  the  king  cannot  by  his  charter  difpenfe  •  ^'  '*■  '* 
'with  it  by  a  non  obftante,  and  give  power  to  the  admiral  to  bold       |^{,^  ^* 
plea  a  primis  pontibus  ufque  aa  mare,  becaufe  this  ftatate  was  y    '^-i_f 
made  for  the  benefit  of  the  fubjed.    H.  7  Ja.  B.  Hicmam's  cafe. 
Per  Curiam.]] 

C7.  //  nvas  ordained  by  the fiatute Jlaple  (fi^E.*^.  that  merchants  Bapiia*. 
aliens  might  bring  over  thefea  merchandizes  ofthejlaple^  but  not  mer^ 
chants  denizens ;  and  after,  by  the  aflent*of  the  king  and  his  coun- 
cil, for  .certain  reafons,  paiTage  was  granted  of  the  faid  merchan- 
dizes of  denizens ;  and  thereupon  proclamation  made  and  fent  to 
the  cuftomers,  to  fufFer  them  to  pafs  till  a  certain  time,  paying 
the  cuftoms  as  aliens,  jfnd  becaufe  that  the  faid  merchants  denizens 
doubteth  them  to  be  impectched  in  time  to  come  for  their  merchandize 
nvbicb  they  have  Jo  pajfedy  by  virtue  of  fuch  grant  and  proclamation^ 
forafmucb  as  they  tuere  made  out  of  the  parliament ^  the  king  nvilling  to 
provide  for  their  furety  in  this  behalf y  hath  ratified  and  confirmed  in 
ibis  parliament  the  famcy  bfc,     34  •£•  3»  cap.  21.] 

£8.  Rot.  Pari,  i  H.  5.  N.  15.  The  Commons  pray,  that  the  fta*  Prynnet 
tutcs  for  voidance  of  aliens  out  of  the  realm  be  held  and  executed  \  to  ^®"*  ^^* 
which  the  king  agrees,  faving  his  prerogative,  that  he  may  difpenfe  no  15. 
with  fuch  as  he  pleafe ;  and  thereupon  the  Commons  anfwered, 
that  their  intention  was  no  other,  nor  ever  dial!  be,  by  the  aid  of 
God.] 

[9.  Rot.  Pari.  I  H.  5.N.  22.  Th^flatutesofprovifors  eonfirmedy  Prynne't- 
end  that  the  hingjhall  not  give  any  protection  or  grant  agairijl  tin  exe-  ^^"*  ^^ 
cution  of  themy  faving  tbe  iing*s  prerogative;  to  which  the  king  no'^I/  * 
agreed.] 

ID.  Where  a  ftatute  is,  that  none  Jball /hip  wooly  unkfs  to  Calais  y  d.  54, 
the  king  may  difpenfe  with  it  by  Hcenccy  and  this  before  feifurcy  and  Marg  ia.17. 
oBwn  taken  by  the  partyy  &c.  and  this  with  claufe  of  non  obftantc.  JJj^p^'^'^*^ 
Br.  Prerogative,  pi.  122.  cites  2  R.  3.  11.  tive  mayM- 

ceofe  any  t3 
trade  vith  commoHtUi  mmlawfiitf  as  well  at  lawful ;  and  cites  Rot.  Pari.  29  H.  6.  No  15.  gt  chuf. 
am.  19  H.  3*  and  that  R.  2.  in  the  20th  year,  gave  kave  to  che  merdunts  oi  Newcaftle  to  carry 
waola  and  ftUt  to  any  other  port  befidct  Calais,  which  was  renewed  to  them  anno  5,  2 1,  and  \q  H  6. 
he  gmtad  to  Bcnedid  Bavoni,  merchant  of  Flanders,  non  obftante  any  ftatuce  in  rcitrainc  60  facks  of 
wool}  fo  H.  4*  difpofed  of  great  qnantitics  of  titty  and  H.  7.  raifed  great  iums  of  money  in  granting 
kavc  to  net  chants  to  trade  inward  and  outward  commodities,  as  to  Alonzo  de  firuge*  great  proportion 
atweaj  anno  fexto,  anda  multituda  of  other  kind  of  giain  aod  other  prohibited  things,  a&  f  in  annis  ao, 
21,  S2.  pioot  pacrt  ex  compofitione  in  [inter]  H.  7.  and  Dudley.  ■  Ibid,  cites  H:ll.  q  Jjc.  B.  R. 

Rot  laS.  inibnnatioo  agaioft  H a ws  t,  apon  the  ikatute  5£lls.  for  ihipping' and  tranfporting  of  iheep-  (kins, 
and  he  pleaded  the  grant  of  Qu.  Eia.  aobo  37. 10  one  Cilbtit  LeCi  to  cnafpoit  (he  number  of  200,000 
aycar  for  loycanto  comty  isu  1 1  ^^  ] 

F  4  II.  The 


62  iprecogfatftie  ttf  t^e  King. 

S. c.  citra  II.  The  king  lincenfed  one  to  tranfport  hell-metal^  non  cifiantf 
l![iBuift!c!  o^yjf^^'^  madey  or  to  be  made;  afterwards  an  aft  was  made,  pK>^ 
hibiting  the  exportation  of  bell-metal,  upon  a  penalty.  It  fecmed 
to  Baldwin  and  Shelly,  tha^  by  this  aft,  to  which  every  man  i% 
party,  the  licence  was  revoked,  and  that  the  king  cannot  difpenfe 
with  a  new  law  to  be  made,  before  it  is  made,  as  he  may  in  things 
to  come,  in  which  he  hath  an  inheritance  \  as  he  may  grant  to 
one  to  be  difcharged  of  taxes,  and  fubfidies  to  be  granted^  and  it 
IS  good.    Quaere.    Dy.  5  a,  pi.  i,  2.  HilU  33  H.  8, 

12.  The  aft  4  JF/t  7.  cap.  p.  prohibits  tl>e  importation  tfGafangnp 
tvine,  hit  only  in  Knglijb  JhipSy  and  the  mafter  and  manners  being 
Englifh,  under  pain  of  forfeiture,  &cl  afterwards  the  king  by 
letters  patents  Ucenfed  one  to  import  600  tun  of  that  wine  in  anjjbip^ 
non  objlante  the  Jlatutej  without  faying  any  thing  of  the  mariners,  &c, 
iVnd  by  the  ftatute  of  32  H.  8.  cap.  14,  it  is  enafted  that  the  fai4 
ftatute  (hall  ftand  in  full  force,  fo  that  from  henceforth  no  perfon 
ihall  attempt  to  do  any  thing  contrary  thereto,  upon  the  pain  li^ 
.piited  in  the  faid  ftatute.  And  upon  information  brought  in  the 
Exchequer  againft  the  ai&gnee  of  the  patentee,  for  importing  con- 
trary to  the  4  H.  7.  9.  he  pleaded  the  king*s^  £rant,  without  9 
prorert  hie  in  curia  of  the,  letters  patents.  And  the  better  opinion 
was,  that  for  that  reafon  the  plea  was  ill ;  byt  as  to  the  matter  in 
law^  whether  ^he  grant  was  good  or  not,  they  feemed  not  fo^ 
quaere.     And  by  the  report  of  Baron  Fortefciie,  the  judgtpcntwat 

fivjcn  for  ^e  king  the  fame  term,  for  the  infufficiency  of  the  plea^ 
ut  not  for  the  matter  in  law.     Ideo  inde  (quaere.     D.  54.  pi.  17^ 
l^ch.  34  H.  8.  Richard's  cafe. 

13.  No  adl  can  bind  the  king  ixom,  any  prerogative  which  is  folc 
and  infeparable  to  his  perfon,  but  that  he  may  difpenfe  with  it  by  2^ 
non  obftiante ;  and  this  royal  power  cannot  be  reftrained  by  any 
aft  of  patliament,  neither  ^n  thcG  nor  in  bypothefi,  bi^t  that  the 
king  by  his  royal  prerogative  may  difpenfe  with  it.  12  Rep.  14.  b« 
Hill.  24  Eliz.  Anon. 

14.  Where  z,  Jlatute  expires ^  and  is  revived,  it  fe^ms  as  if  non 
pbftante  to  the  expired  ftatute  wiU  not  reagh  the  new  revived  one. 
See  D.  202.  b.  70.  Marg. 

^B^'ift '*^  15.  It  was  refolvcd  by  the  Lord  Ch.  J,  and  Lord  Chancelk>i» 
Mich.  13''  Egerton^  upon  mature  deliberation,  and  hearing  counfel,  that  the 
Jac.  in  cafe  king  could  not  difpci^fc  with  the  difability  upon  the  ftatute  5  £•  6^ 
^^z  k^"**  cap.  16,  oi  buying  offices,  3  Inft,  154,  cjtes  X2  Jac.  ^ix  Arthur 
aK— s.  c.     IwgTam'3  cafe,  alias  Sir  Robert  Vernon^s  cafe. 

«itc<l  Cro.  J.  3S6.  Mich.  13  Jac.  B.  R.  in  cafe  of  the  King  t.  the  Biiho'*  of  Winch«$«r  9t  al» 
S.'  C.  cited  Hob.  75.  in  cafe  of  the  Kxng  ▼.  trx  Bi«Hor  or  Nobwicr^  for  di9  perfon  being  d^ 
«b]ed  by  ftatute,  could  not  be  enabled  by  the  king.  Serjeant  Hawkins  £iy^  that  a  perfon  4ilabicd 

by  the  abovefald  ftatare  cannot  be  reftored  to  hit  ability  at  any  timf  duriAg  hit  Ule,  by  any  grant  or 
fMfpcn&tion  vrhatfeevtr.    2  Havirk.  PI.  C.  169.  cap.  67.  f.  5. 

1 6.  J.H.  andN.H.  his  fop,  hzvmgz  jomt-patent  ofclerls  (ff^ 
court  of  wards,  with  an  exprefs  provifion,  thatif  one  of  thtm  fi)mJd 
Ae,  the  other  fhould  enjoy  the  whole,  non  ob/lante  thejlaiute.  J.  H. 
l)einjg  dead,  Sir  S.  L.  moved  the  king  that  he  might  be  joine<)  by 
^s)tent  to  N.  H«  the  furvivorj  upon  opinion  that  by  words  of  tho 

^tttt^ 


I 

I 

I 

I 

I. 


ptroffatiDe  of  tl)e  Ilifnff.  6z  % 

(htute  32  H  8.  (viz.  that  there  fliouldbe  two  clerks  to  be  named 
by  his  highnefs  to  be  clerks  of  the  faid  court).    This  was  referred 
by  his  majefty.to  Vlfcount  Wallingford»  Lord  Hobart,  and  Sir 
James  Lea  attorney  of  the  court ;  and  they  certified  .the  king 
(having  heard  counfel,  and  Teen  the  former  grants  ever  fince  the 
eie^on  of  the  faid  court)  that  die  king  was  not  bound  to  the    C  ^3  1 
number,  but  •  might  with  a  noti  obftante  difpenfe  with  it ;  but  ttiMpTif 
the  auditor's  place  being  Judicial^  and  appointed  to  be  in  two,  mwiprisL 
cannot  be  in  lefs,  bccaufe  the  fubje£l  has  an  intereft  in  the  judi-  l^*^  *9*; 
cature,  which  cannot  be  committed  either  to  more  or  Icfs  than  P*-34-StU 
the  law  of  their  creation  has  eftablifhed.     Hob.  214.    Hare  v. 
Jxifuie, 

17,  Tbeftatute  3  Jttc.  i,^cap»  4.  nvhich  gives  forfeitures fomct^ 

fi^fiy^f*  '  '•  ^^'  "^  ^^S  '^  r^«/^  the  penalty  of  20  L  a  month, 
and  take  two^tbird  parts  of  his  lands  and  leafes  which  Jball  he  or  come 
to  fuch  offenders y  till  he  or  they  fball  conform^  in  lieu  of  tin  20/. 
monthly  :  andf  xi.is^  that  the  king  fhall  not  leafe  the  faid  two  parts  to 

^  recuiant,  or  to  any  other  for  a  recufant's  ufe. ^The  Lord 

Brudnel  was  a  recufant  convid.  The  earl  of  W.  took  a  leafe  of 
the  king  of  two  parts  of  his  eftate,  in  truft  for  the  recufant,  and 
with  a  non  obftante  of  the  zOl  above-mentioned  i  but  becauiie 
the  truft  did  fwt  appear  by  any  tnatter  of  record^  the  Court  would 
not  take  notice  of  it  by  any  matter  dehors ;  but  their  opinion 
was,  that  the  king  in  this  cafe  could  not  difpenfe^  hecaufe  he  was 
SfabUdby  the  aR  to  grant,  &c.  Hard.  no.  Pafch.  1658*  in  the 
Exchequer.    The  Attorney  General  v.  Earl  of  We(lmoreland« 

1 8.  In  debt  upon  the  ftatute  12  Car.  2.  cap.  25.  which  enaEls^  SecS.  €• 
iha$  no perfan  fell  wine  by  retail^  unlefs  enabled  according  to  this  flatutCf  JJJ^ju^jgJL 
under  the  penalty  of  ^Ufor  every  feveral  offence.     Upon  f  nil  debet  Freem. 
pleaded,  the  jury  find  xhtfiatute  7  En  6.  cap.  5.  that  none  fell  wines  ^^P-  'S* 
vnibout  licenftj  according  to  the  faid  aB,    Then  they  find  the  patent  \^^  ]^j^ 
£^9  Jac.   incorporating  the  vintners  of  London^    and  that  fuch  as  115.  pi.  137. 
Jbmld  be  free  of  their  company  might  fell  wine  by  retail^  or  in  grofsj  ^^*^'  '*Jf- 
within  three  miles  of  London y  l^c.  in  their  houfes  or  elfewhere^  non  thttTon^r 
Mante  the  faid  flatute  *]  E.6.  or  any  other  flatute  made  or  to  be  made,  held  that  cfas 
lley  likewife  find  the  ftatute  of  1 2  Car.  2.  25.  and  a  prowfo  ^^l\^^ 
therein  not  to  preju£ce  the  vintner/  company y  but  that  they  may  ufe  creation. 
and  enjoy  fuch  liberties  as  they  have  heretofore  lawfully  ufed.     It  was  And  Ibid. 
ax^edy  that  the  patent  was  void  in  its  creation,     ift,  In  refpefk  ^Z  u*^*'b^^* 
Dt  the  peribns  to  whom  it  was  made,  fc.  a  X  corporation,  which  the  two    ' 
never  was  fubjeA  to  an  ufe,  and  therefore  not  capable  of  fuch  a  chief  juf. 
truft  as  to  make  whom  they  pleafe  free  of  their  company,  or  exempt  s^'^"]I7 
them  from  the  law^  and  in  efie£l  to  delegate  to  them  a  power  to  guedby  * 
exempt  whom  they  pleafe  from  the  law,  and  thereby  delegate  an  Vaughaa 
exemption  to  every  one  whofbould  befre^  of  their  company,     adly,  Be-  vau-t  *-o 
paufe  it  ynafor  ever,  and  fo  npt  good  in  point  of  time.  3dly,  That  to  -i^^. 

if  was  void,  in  refpecl  of  the  places  extending  to  great  part  of  the  ^'hereiii 
nalmy  whereas  dijpenfatio  efl  provida  relaxatio  juris  pro  neceffitate  which'niar 
penfata.    Thurland,  Windham,  Ellis,  and  Turner  Ch.  Baron  held,  or  nay  Aot 
l(hat  the  patent  was  never  ^ood;  and  grounded  thfni(elves  much  hedlipenM 

upon 


63  Pterogatfbe  of  tbe  ftfitg; 

withal  br      npon  the  reafons  before  alleged :  but  the  8  others  held  it  good  in 
^rog^ve    ^^  creation.    Lev.  217.  Trin.  19  Car.  2.  Thomas  v.  Sorrel. 

«c  very  nuntttdy  treated  of*  Hardr.  433  to  451.  feems  to  be  S.  C.  by  name  of  Thomas  v. 

yfMttxU S.  F.    Ibid.  464.     Thomas  v.  Boys. •{-  Turner  Ch.  B.    took  efCeption  to  thit 

ttlea  I  for  the  defendant  ought  to  bavi  pitadtd  tbefpedal  matter  \  becaufe  when  an  information  or  aQios 
ia  hrougbt  upon  any  ftatutc,  if  the  defendant  be  difcharged  by  any  provifo  thcieiny  he  nay'give  it  ui 
evidence;  hut  if  it  be  any  foreign  matter,  even  thoi^gh  it  be  a  licence  purfuant  to  a  provifo  of  chat 
iUtate,  he  maft  plead  it.  And  Hale  faid,  that  a  licence  purfuant  to  a  provifo,  is  all  one  as  a  provifo^ 
and  fe  might  be  given  in  evidence.  Freem.  Rep.  i«9.  Mich.  1673.  Thomas  v.  TALMAtsM,  bat 
leems  to  be  S.  C.  And  fayi  that  thit  csoeptioo  was  not  taken  notice  of  by  coimfel  or  jodgti  till  TunMr 
msed,  and  who  was  the  Sthjndgc  that  argued. 
\  Many  precedents  of  Ucenoei  to  corporations,  noo  obfbutfe  ftatutes,  are  mentioned^  Vaogh.  %^% 

ip.  But  it  was  agreed^  that  this  non  obfiante  in  the  patent  of 
king  James  could  net  tSfpenfe  tvith  the  Jlatute  of  Car.  a.  made  after ^ 
notwithftanding  the  words  {or  any  other  Jlatute  made  or  to  be  made)^ 
Ibid.  2x8. 

20.  And  it  was  agreed  by  all  (except  Thurland)  that  thefroviji 
in  the  Jlatute  of  \1  Car.  2.  exempts  the  vintners  of  London  out  of 

[  64  3  ^is  ftatute,  becaufe  it  was  a  privilege  lawfully  ufed  by  them  before 
the  ftatute ;  and  thereupon  the  record  was  remitted  out  of  the 
Exchequer  into  B.  R.  and  there,  upon  motionof  Levins,  judgment 
was  entered  accordingly.    Ibid.  221. 

21.  I  W.  Isf  M.Jlat.  2.  cap.  2.  /  I.  ena&s  that  no  dijpenfatiom 
hy  non  obftante  of  any  Jlatute Jhall  be  allowed^  encept  a  dij^fation  beaU 
lowed  in  fuch  jlatute^  and  except  infuch  cafes  as  Jhall  be  fpecially  fto^ 
videdfor  during  thisfefflon  of  parliament. 

22.  The  ftatute  ot  5  EUz.  enables  mariners  to  take  apprentrces, 
and  ena^Sf  tbatfuch  apprentices  J}all  be  bound  by  their  covenants^  as 
apprentices  in  London  are  by  their  cufiom  there^  the  indentures  being 
inrolled  in  the  next  vil  corporate.  It  was  refolved,  that  the  king 
cannot  alter  the  place  of  die  inrolment,  but  they  fliall  be  inndled 
according  to  the  ftatute,  otherwife  the  covenants  (hall  be  at  com« 
mon  law,  and  the  apprentices  not  bound  by  them.  3  Lev.  389. 
Pafch.  6  W.  &  M.  C.  B.  Poulfon  v 


(Y*  a.  2)    Non  Obftante.   Good.    In  what  Cafes  the 

King  may  difpenfe* 

Br.  Pitio.  I.  '^r^HE  king  granted  tbefirievaky  of  the  county  of  "K.  to  the 

gatite,  pL  1    ^^/  of  jq.  for  term  of  life^  with  all  profits  thereunto  ap- 

I^V"  pertiuning,  rendering  100  L  per  atmum^  abfque  aliquo  [alio3  led- 

s*  i*«  dendo :  and  it  was  agreed,  that  it  may  be  granteid  for  term  of 

^S^m  ^^^^  ^^  ^°  ^^ '  ^^^  ^^^'^^  ^"^^  ^  daufe  of  non  obftame  to  dSf^inft 
ilatutea  with  the  Jlatutes  if  28  E.  3.  cap.  7.  and  43  E.  3.  ce^.  9.  which 
which  or.  will,  that  uouc  fliall  be  fliexiiBF  above  a  year.  fir.  Patents,  pL  109. 
^52;^  cites  2  H.  7.6. 

Aau  ba^  2.  And  per  Ratdiff,  the  king  bv  his  prerogative  may  by  die 
^9  f<t  claufe  of  non  obftante  di/penfe  with  the  certainty  and  malue  efthekmd 
•k^Vf      granted  by  patent,  and  of  thejbipping  ofwool^  or  ef  charters  rfmturder 

bcixMF 
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being  voU  for  not' finding  fureties.    Br.  Patents,  pi.  109.  cites  "<>■  0^- 

2  n.  ?•  0.  arc  good, 

nA  to  be  attsvwL  Aad  thoagli  the  fUtutn  fty^  tb^Jmeb  patents  fiall  he  %fOid,  altleugb  they  have  m 
tUaJe  §fma  tlfanie^  yet  a  patent  of  fiich  thiugty  with  words  of  ooo  obiiance  aoy  claufc  derogating  from 
tiKOM  obftute,  wiU  make  the  patent  good:  the  rtafon  of  the  law  is,  that  the  king  by  hiir  royal cj 
b  traied  with  tbe  govemmenC,  pardonSy  and  public  bu^nefs ;  particular  cafes  may  happen  which  de- 
ftne  itmifffliif  upon  confidcration  of  drcamfttaces.  By  all  the  judges  in  the  Exche^uer^Chamber. 
leak.  lyj.  pL  43.  cites  S.  C* 

Sejeat  Hawkins  (ays,  where  a  ftatute  is  exprefs,  diat  the  king's  charter  againft  the  purport  of  it^ 
whether  widi  or  witbovti  daofe  of  non  obftante,  fliall  be  void,  it  is  faid  by  Sir  Edward  Cokct  that  no 
citeie  ef  non  obftante  can  difpenfe  with  it,  uniefs  to  tend  to  reilrain  fomc  prerogative,  folely  and  infe- 
picabty  inddcat  to  the  pcrfon  of  the  king,  as  the  right  of  pard«Miing,  or  of  commanding  the  lervicc  of 
the  fol^eft  fat  the  puhlic  weal,  which  being,  as  he  feems  to  argue,  founded  on  the  law  of  nature,  aic 
fe  fitf  ipfrpirifr'*  from  the  king,  that  by  a  daule  of  non  obitan/e  he  may  difpenie  with  any  ilatute  whau 
ioattf  which  teofds  to  deprive  him  of  them*     And  00  this  ground  the  refolution  of  tlie  judges  in  tfat 
Year-book  of  H»  7*  is  faid  to  be  maintainable,  whereby  it  was  adjudged  without  any  difficulty,  that 
wbett  tbe  tatote  of  23  H«  6.  cap.  8.  expreialy  ena^s,  that  patents  to  iherilfs  to  continue  longer 'thajs 
«ynr,  AaU  be  voU*  and  the  party  diiabled  to  bear  the  office  of  Iheriff,  notwithftanding  any  daule  of 
non  ebibnte,  yet  the  king  by  the  claufe  of  non  obftance,  might  make  a  good  patent  of  fuch  office  for 
Jift,  which  is  in  tffdBt,  to  (ay,  that  let  there  be  never  fo  good  reafons  £ot  die  making  a  new  law  for  the 
leiraifltof  the  prerogative  in  any  particular  reladng  to  tbe  fervice  of  the  fubjed,  yet  it  is  not  in  the 
power  of  the  ksiflicure  to  make  fuch  a  law ;  mnd'^yet  no  one  will  deny,'  that  wherever  the  law  of  natiim 
leaves  a  matter  indiffiuent,  there  the  law  of  man  ou^ht  tp  prevail :  neither  is  there  any  pretence  tm 
Hiy,  that  the  king  has  a  right  by  the  law  of  nature  to  appoint  flieriffs,  fince  it  is  plain  that  before  the 
ftatute  of  9  £•  2.  the  freeholders  chofe  them,  unieCs  they  had  a  fee  in  their  office.     And  what  reafoa 
can  these  be,  tfaiK  the  ftatute-law,  which  gives  the  crown  the  power  of  making  (heriffv,  may  not  aJ& 
qoalily  that  power,  as  ihall  be  thought  convenient  ?    But  it  is  obfervable,  that  the  lefolution  above- 
aentiooed  does  not  go  upon  any  particular  reafon,  which  may  diftinguidi  the  cafe  of  a  iheriff  from  ai^ 
ether  cale,  hat  onlx  o&  the  king's  power  by  non  obftante  to  difpenie  with  the  ftatutea  concerning  tlm 
tianfpcrtiaf  wool,  the  pardoning  of  murder,  and  the  expreffing  the  quantities  of  the  Und  granted  by  the 
king's  patents,  and  fuch  like,  which  becanfe  they  may  be  difpenfcd  with  by  claufes  of  non  obftante,  it 
U  taken  for  granted,  that  the  ftatute  of  23  H.  6.  might  as  well  be  difpenfcd  with  by  them,  as  if  it  were 
a  fJata  confeqiieoce,  that  becaufe  Aatutes  which  fay  nothing  concerning  the  claufe  of  non  ntifliiMa. 
fluy  be  difpenM  with  by  it,  therefore  a  ftamte  which  *  exprefsly  provides  againft  it,  may  alfo  as  well 
Vt  diijpeBfed  with  hy  it.    2  Hawk.  ?U  C  39Q,  391.  cap.  37.  f.  29. 

3«  The  king  cannot  difpenfe  wi|h  any  to  do  a  m^ance  in  ihehigh^ 
mwf  i  and  if  he  does>  fuch  difpenfatipn  is  void.  Dav.  Rep.  75.  4. 
Pafch.  pjac.  C.  B.  in  the  cafcof  Commenda,  cites  11  H.  7.  la^ 

4.  Though  the  king  may  difpenfe  with  zJlatuU^  which  pr^^  Where  a 
}Mu  an  in&fferent  thing  to  be  done^  yet  he  cannot  change  the  common  nHSTonlv 
hw  by  his  patent.    Dav.  Rep.  75.  b.   cites  37  H.  8.    Br.  Pa-  in  eafeof 
tents,  100.  6  H.  7.  4.  the  Wng, 

'  '  .  ,  2nd  not  to 

abri<^e  hit  prerogative,  it  was  adjndged  that  the  king  naay  difpenfe  with  it.  3  Mod.  263.  Trio* 
29  Car.  s.  in  the  Exchequer,  Arris  v.  Stukdy.  ■  But  the  king  cannot  difpenfe  with  the  cmmom 
ha  with  2  noo  obftante.  Dav,  Rep.  75.  b.  Pafch.  9  Ja«.  C.  B.  in  the  cafe  of  Commeodaj  cites 
4  Coke,  35.  Bosom's  cafe. 

5.  The  ofice  of  the  alnager  was  by  fevcral  ftatutes  prohibited  S.  c.  cite4 
to  be  granted  without  a  bill  fealed  by  the  Lord  Treafurer,  and  fent  2n'*L '*^* 


lAF  any  Itacuce  is  coniamca  utcrcmj  ana  mac  oy  reaion  01  its  not  "' f^-^f 
t>eing  'ibe:wii  to  the  Court  that  fuch  claufe  was  in  the  grant,  ^d.  * 
DycTj  303.  f\^  48v  Mich,  13  ^  14  £liz^  Ward's  cafe. 

6.  Whon 


6$  ]pttro0atttie  of  tte  Itinfir. 

8.C.  Godb.  6«  When  the  words  of  a  ^r^r^/  are  notfttfficient  ex  vi  termlm  U 
«7  EU»f^'  P^fi  ^^  ^^^"^  ^4i«/tf^,  but  the  grant  is  utterly  void,  there  any  non 
B.  R.  by  obftante  cannot  make  the  grant  good  '^  hut  in  cafe  of  grant  of  land 
»«ne  of  vrhich  IS  in  leafs  for  life,  or  for  years,  there,  by  the  grant  of  the 
Borarac'ft  land,  the  nvtfrds  are  ex  vi  termini  fujicient  to  make  the  reverfion 
cafe.  pafj  i  but  the  law  requires  that  the  king  be  not  deceived  i^  the 

thing  granted;  and  therefore  this  is  fupplicd  by  a  non  obftante. 

4  Rep.  35.  b.  36.  a.    Mich.    26  &  27  £liz.  B.  R.   in  Bozoun's 

cafe. 
S.  O.  cited  7*  When  the  king  by  the  common  law  cannot  in  any  manner  male 
cL^IT^hL.  ^  S^^^^y  xhtxc  a  non  obftante  of  the  common  law  will  not,  againft 
•»9.  ia  the  reafon  of  the  common  law,  make  the  grant  good.  But  when 
enfe  of  he  may  lawfully  by  the  common  law  make  the  grant,  but  the 
Sh^'sSftoD  common  law  requires,  that  he  be  fo  inftru£ied  that  he  be  not 
•fVlntoa.  deceived^  there  a  non  obftante  fupplying  it  ftands  with  the  reafon 
— s.  C.       of  the  common  law,  and  ftiail  make  the  grant  good.    Refolved 

MWb!  V'    4  ^^P-  35-  ^-  ^^^^-  ^^  ^  ^7  ^^^'  ^-  ^-  Bozott'i's  cafe. 

£lis.  by  nasM  of  Fotur  tad  Bofoott't  cafe. 

8.  C.  Godb.  8»  If  the  Kng  grants  a  proteBion  in  quare  imfedit,  or  affife^  with 
aTEiil^'  non  obftante  of  any  law  to  the  contrary,  this  grant  is  void;  for  by 
B.  R.  by  the  common  law  prote£tion  does  not  lie  in  any  of  chofe  cafes  for 
Btme  of  xkat  lofs  which  may  accrue  to  the  plaintiff  by  fuch  great  delay ;  and 
J^^^  therefore  the  non  obftante  cannot  avail,  when  by  the  common 
cafe.  hiw  the  king  cannot  grant  it.    Refolved  4  Rep.  35.  b.  Mich. 

26  &  27  £liz.  B.  R.  in  Bozoun's  cafe. 
S.P.  3Mod..      9-  A.  pleaded  his  pardon  for  the  murder  of  B.  wherein  the 
37»  3*»         king  pardonedyi^/iMTW  ^felonicam  interfeElionem  non  obftante  the 
Qw**B?R    13-^*"  2»  before  which  ftatute  murder  was  pardonable  by  the 
THikx'tio  name  of  felony^  which  was  adjudged  good;  but  if  it  had  been 


▼1 


Con  IT  without  a  non  (jbftante,  it  would  have  been  void,  becaufe  by  that 
•^f.?"  ftatute  the  pardon  of  murder  is  prohibited.  Mo,  7  c  2,  pi.  1022. 
^bcre  fuch    Hul.  I  J ac.  Lucas  s  cale, 

a  pudoA 

was  held  good  by  the  whole  Court  $  and  Jeffries  Ch.  J.  faid>  that  he  h#d  propoft^  this  c^  tn  all  the 
Jpdges  of  Engbiid,  and  they  were  all  of  the  fame  opinion  \  and  that  he  remembered  Dvdley'**  caie^ 
^here  a  pardon  in  general  words  was  allowed.  *^ 

f  Seijeant  Hawkins  fayty  it  fo  fully  appear;  from  the  exprefs  words  of  1 3  R.  2.  that  the  king's  /«r* 
im  ^ffiMtdtr^  r^f  or  tnafiuy  cannot  be  good  tvitkoits  a  cimuje  ftf  non  ohftantty  that  be  faya  he  dees  mc 
know  chat  it  has  ever  been  difputed.  But  it  has  been  cften  formeily  adjudged,  that  a  murder  might  be  well 
pardoned  under  the  general  defcription  of  a  felonious  killing,  if  the  charter  had  the  daufe  of  noa 
obi^ante  of  this  ftatute  \  which  conftruflion  feems  in  a  great  meafure  to  eracMCe  fo  ex^leat  a  law, 
by  barely  changing  the  form  of  the  charter ;  but  it  feems  difficult  to  give  a  good  reafon  why  this  ftatute 


-with  ftatutes,  they  ittm  to  hare  been  of  little  force  fince  the  ftatute  oi  \  W,  ^  Af.  j^*  a.  m^.  2.  by 
t^hich  It  is  drctaied  and  cnaded,  that  f torn  and  afttr  that  jcgUn  m  difpenfatim  iy  nan  obftante  of^orf 
anyflatnttt  §r  mtf  frt  tbtrtaf^JffaU  ke  aihwtd^  1^.     »  Hawk,  PI.  C.  3S6.  cap.  37,  f,  1 7* 

♦[  66  3 

Vanghan  10.  The  king  may  difpenfe  with  malum  prohibitum  before  the 

Stie^^*  offence  is  committed,  and  pardon  it  after  it  is  committed;  but  he 
difttnaion  Cannot  diijpenfe  nvith  malum  infe  befwre  it  is  committed,  but  he  may 
between  nut-  pardon  it  aftcrwards.  By  all  the  judges  of  England.  Jenk.  307. 
*"^'^'-  pi.  83. 
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pL  83.  cites  Hill.  2  Jac.  7.C0.  36.  b.  &c.    The  cafe  of  4ifpeii-  '"'■">*    , 

fations.  ^  ,  /r,w«of 

little  afc,  if  not  rightly  underilood  ;  for  etery  adion  In  Itfetf  is  good,  and  the  eril  of  it  is,  that  it  h 
prohibited  by  fome  law;  for  6n  is  the  trmfgreilion  of  a  law.  Bat  he  fatd,  ift,  That  whac  we  call  maifim  m 
yft,  it  cither  that  which  the  very  term  implies  to  be  onlaVful,  as  murder  is  unlawful  killing,  adultery  it 
uaUmM  copuJatioD  ;  and  thefe  can  by  no  law  be  made  lawful :  and  much  leTs  can  the  icing  difpenfe  with 
tbem  ;  for  fuch  laws  would  certainly  be  voicft,  becaufe  there  is  a  contradiction  in  the  very  term;  for 
it  IS  impoffible  that  mttrdex,  which  is  the  unlawful  killing  of  man,  ihoold  be  bwfiil,  though  a  Uw 
night  be  made  that  it  ihould  be  lawful  for  fuch  and  fuch  caufes  to  take  away  the  life  of  a  man,  which 
to  do,  as  the  law  ftands  now,  would  be  murder.  And  i  law  might  be  made,  that  flie  that  is  the 
wife  of  A.  ihould  be  the  wife  of  B.  and  then  it  would  be  no  adultery  for  B.  to  lie  with  her.  ad,  Ano- 
ther  fort  of  maU  imfewK.  fuch  as  the  law  of  the  land  doth  admit  to  be  prohibited  jare  divino ;  for 
theie  can,  by  no  human  law,  be  difpenfed  Vithal ;  for  whatfoever  may  be  made  lawful  by  any  human 
bw,  is  noc  taaimm  in  /r.  The  true  difference  where  the  king  may  difpenfe,  and  where  he  may  not,  is 
net  when  it  is  malum  infe,  and  when  ic  Is  malum  frohihitum ;  for  there  are  fome  mala  prob'Aua  by  ftatute^ 
that  the  king  may  difpenfe  with,  and  others  that  he  cannot*  Freem.  Rep.  137,  138*  Hill*  1673-  ia 
C.  B.    Thomas  t.  SorrelK 

Netlier  doth  it  make  any  difference,  when  the  law  difpenfed  with  is  capital,  or  when  it  is  left 
ptaal\  for  diere  aie  (ome  capital  laws  that  he  may  difpenfe  with,  as  3  Inft.  74.  Freem.  Rep.  13s* 
Tikomai  ▼•  S<»RtU* 

11.  A  law  which  frohHnts  a  tort  and  injury  to  a  third  perfin^ 
cannot  be  difpenfed  with.  Dav.  Rep.  77.  a.  Fafch.  9  Jac.  C.  B. 
in  Ireland,  in  the  cafe  of  Commenda. 

12.  Upon  a  purview  in  the  ftatute  of  Wcftm.  2.  cap.  10.  there 
was  great  queftion  whether  the  king  might  difpenfe  with  that 
law  and  give  a  farther  day  than  is  thereby  prcfcribcd  j  and  in  the 
end  it  was  refolyed  that  he  might  for  the  advancement  and^r/r- 
tberancf  ofjuJHce.     2  Inft.  377. 

13.  The  ftatutes  of  2  E.  3.  10  E.  3.  14  E.  3.  13  if.  2.  ordain  ButfeeiW. 
that  the  king's  pardon  of  notorious felomesy  rapeSy  murders^  ihould  not  ^    '  ^  ^/ 
be  granted  or  allowed,  although  it  hath  the  words  of  non  obftante 

any  ftatute;  yet  patents  of  pardons  of  fuch  offences  were  allowed 
with  a  non  obflante  any  flatute^  and  notwithflanding  any  caufe  to 
defeat  the  non  obftante.  Mr.  Jenkins  fays,  in  jiis  time  no  fuch 
pardon  was  pafled  and  allowed  (that  he  ever  heard  of)  without 
Htkt  judges  certificate y  before  fuch  pardon  was  granted.  If  any  fuch 
pardon  be  pleaded  before  anyyW^^f,  he  ought  not  to  be  tamfraBi 
mlyeSique  animij  to  allow  it  immediately  ;  if  he  does  fo,  he  is  not 
worthy  to  be  a  judge;  he  ought  to  reprieve  the  prifoncr,  and  (ignify 
the  circumftance  of  the  offence  to  his  majefty.  And  upon  this 
right  fhall  be  done  vMx  regard  to  the  public  good.    Jenk.  joS. 

pL  84. 

14.  A  non  obftante  in  the  patent  helps  the  mn*recital  ofledfesof 
record.     Jenk.  303.  pi.  77.     Baron  Blague's  cafe. 

15.  The  king  cannot  difpenfe  with  the  laws  of  maintenance ^  for'- 
eiUe  entries^  carrying  diflreffes  out  of  the  hundred^  &c.  the  reafon  is 
not  becaufe  they  are  mala  infe^  but  becaufe  the  party  that  is  grieved 
hath*  by  the  law  an  aftion  given  him  ;  for  it  is  not  malum  in  fe  to 
maintain  a  lawful  fuit,  nor  'to  enter  forcibly  whetc  a  man  hath 

right,  &c.     Per  Vaughan  Ch.  J.   Freem.  Rep.  138,  139.    Hill.    [  67  J 
1673.  ^*  ^*  Thomas  v.  Sortell. 

16.  -There  are  fome  cafes- wherein  the  king  cannot  difpenfe. 
ift,  Mala  infe^  fuch  things  which  by  the  law  of  God  or  nature  are 
cvil^  antecedently  to  any  human  law ;  nay»  the  king  cannot  dif- 
penfe 


67  ipmomiw  of  tht  llifng. 

petite  with  a  law  made  for  the  punifhment  of  any  fitch  oBeace^ 

as  a  rape  is  felony  by  the  law,  the  king's  difpenfation  will  not  make 

it  none,  and  that  anfwers  the  cafes  of  fimony.     adly.  Where  the 

fuhjeB  haib  a  particular  intereft  or  damage:  and  therefore  the  king 

cannotdifpenfe  with  a  nufance,  andtheftatuteof  ufury.  jdlyjWhere 

•  S.  P.  By  there  is  zprecedant  difability ;  and  therefore  where  a  man  •  buys 

Ch!^.*"       *^y  ^®^^  within  the  ftatute  of  E.  6.  the  king's  difpenfation  will 

Freem.  Rep.  Hot  avail  him,  becaufe  by  the  contra^,  a  difability  is  created  in 

139.  in  cafe  him.  Per  Herbert  Ch.  J.  Buit  if  he  got  the  difpenfation  before, 

V.  So^**    and  contra£b  afterwards,  it  feemcd*to  him  that  it  was  good.     And 

he  faid  be  knew  no  cafe  that  did  not  come  under  one  of  thefe 

heads,  but  that  the  king  could  difpenfe  with  it.    Freenu  Rep.  493* 

Pafch.  1682.  in  Sir  Edward  Hale's  cafe. 

17.  H.  8.  granted  the  manor  of  S.  with  the  appurtenances;  and 
then  followed  thefe  words,  viz.  all  nvhUb  are  of  fucb  a  yearly 
value f  as  is  exprejfed  in  fucb  a  particular^  with  a  non  obftante  of  any 
tnifredtal  rftbe  true  value,  or  tbatibey  were  of  greater  value.  The 
value  was  not  truly  exprefled  in  the  particular ;  but  Hale  Ch.  B. 
held  the  grant  good ;  he  faid,  that  the  reafon  why  a  miftake  in  the 
Gonfideratiozm  or  in  the  king*s  title,  or  the  non»recital  of  an  eftate 
or  leafe  in  being,  ftiall  vitiate  the  king's  patent  is,  becaufe  by  his 
prerogative  he  ought  to  be  truly  informed  of  .his  cafe  %  but  it  is 

«  ,  otherwife  in  the  caleof  a  common  perfon,  whofe  grant  is  to  be  take& 
moft  ftrongly  againft  himfelf,  and  that  here  the  non  obftante  aids 
tfaofe  defedt;  and  it  is  the  proper  office  of  a  non  obftante  to  do  fo» 
as  appears  in  4 Rep.  Bozoun's  cafe;  ;nd  that  without  doubt,  if  theie 
had  been  fuch  a  non  obftante  in  the  patent  in  Arthur  Ijsgate's 
cafe  after  the  claufe,  qux  quidem  omnia  funt  concelata,  non  ob« 
ftante  that  they  are  not  concealed,  all  would  have  pafied  which 
was  comprized  in  the  patent;  to  which  all  the  Court  agreed. 
Hard.  231.  Trin.  14  Car.  a.  in  the  Exchequei.  The  Attorney 
General  v«  Hungate* 

18.  14  R.  a.  enafted,  that  m  cu/hmer  or  cov^rolUrJboali  hetva 
mn)  office  in  the  cuftoms  for  life,  but  only  during  tbe  Innf^s  pUefmr. 
In  12  Car.  2.  the  king  granted  the  office  of  comptroller  of  the  cuf* 
toms  in  the  port  of  £xeter  to  R.  S.  and  T.  S.  durante  bencplacito. 
Jt.  S.  died.  Two  years  aft^  the  death  of  R.  S.  the  king  granted 
the  office  to  A.  [for  life  as  it  feems,  though  it  does  not  appear  in 
the  cafe]  mtb  a  geneml  mn  oi/lanie  of  aUfiatuUs^  but  without  anj 
mention  of  this  ftatute  in  particular ;  and  it  was  infifted  that  this 
ftatute  being  made  for  the  public  good,  the  king  cannot  by  any 
non  obftante  difpenfe  with  it.  But  afterwards  the  Court  gave 
judgment  for  the  plaintiff,  and  held  that  the  king  might  difpenfe 
with  this  ftatute ;  for  the  fuhjeB  bad  no  intereft^  nor  was  be  any 
tuays  concerned  in  tbe  prohibition;  that  it  was  made  only  for  the 
eafe  of  the  king,  and  not  to  abridge  his  prerogative ;  and  that  the 
general  claufe  of  non  obftante  aliquo  alio  ftatuto  was  fufficient. 
2  Mod.  260.  263.  Tria,  29  Car.  2.  in  the  Exchequer.  Arris  v. 
Stttkcly. 

19.  And  by  die  like  reafon  he  might  difpenfe  with  the  ftatute  of 


« 


I 


• 
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4  if.  4.  24.  that  a  mttnjbaU  bold  the  office  of  alnager  without  a  bill 

from  tbe  tnafurer.     Ibid*  ' 

20.  And  with  the  ftatute  of  31  H.  6.  c.  that  no  cufiomer  or 
€vmfftroUer fball  have  anj  eflate  certain  in  his  office.   Per  Cur.  for  the  . 
rcafons  above.    Ibid,  in  the  cafe  of  Arris  v.  Stukely. 

21.  hi  many  cafes  the  difpenfation  of  the  king  bjr  a  non  ob^ 
ftaatt  if  good ;  as  where  a  ftatute  prefcribes  the  form  of  the  king's 
grant,  where  it  doth  not  direBly  prohibit  a  thing,  but  only  under 

pain  of  a  forfeiture ;  but  if  it  be  direS  t^pro  bono  publico^  there  a  non     C  ^^  1 

obftante  is  not  good  ;  he  cannot  difpenfe  with  the  ftatute  of 

3 1  £liz«  againft  fimony ;  for  the  party  being  difabled  by  an  a£t  of 

parliament^  cannot  be  enabled  by  a  non  obftante.     Me  cannot 

difpenie  wkth  the  ftatute  of  leafes  of  ecclefiaftical  perfons,  nor 

with  the  jurifdi£iion  of  the  admiralty  encroaching  on  the  common 

law ;  for  Ht^fiundation  of  a  non  obftante  is  in  the  king's  prerogative. 

and  is  current  in  his  grants  i  but  in  thofe  ftatutes  the  fubje£b  has 

an  inteieft.     Arg.  2  Mod.  261.  Trin.  29  Car.  2.  in  Exchequer, 

in  cafe  of  Arris  v.  Stukely, 


(Z«  a)    Officers  of  the  King.    Wbar  Things  they 

may  do  £x  Officio* 

[i.  T^O  officer  which  the  king  has,  nor  altogether,  may  ex  ^jj't^g^ 
^^  officio  difi>o/e  of  the  iine^s  treafure^  though  it  htfor  the  honour  and  (G.  b.) 
or  fr^  of  the  king  himfelf     Co.  11.  Count  Devon,  91,  b.]  P*- '— 

Mo*  47^* 
Titty  cannot  witbcut  the  king^t  tiwu  warrsMt.    11  Rep*  92*  Earl  of  Deroofhixe^s  cafe. 


(A.  b)    Seals.    The  Antiquity  of  the  Seals. 

[1.  \/f  ICH.  14  Jac.  B.  R.  upon  evidence  at  the  bar  in  a  cafe 
^^  between  Sir  CarewReynell  and  Whitbmore,  where 
iffne  was,  whethtr  the  abbot  of  Weftminfter,  before  the  diflblution, 
hdd  plea  of  all  afkions  perfonal  under  40s.  (which  court,  after 
the  diflblution,  was  granted  to  the  dean  and  chapter  of  Weftmin- 
fter) thtre  was  fliewn  in  evidence  an  in/peximus  by  R.2.  ofthepa^ 
tent  eflnng  Edward  the  Confejfor^  by  which  he  granted  to  the  abbot 
of  Weftminfter  ^fli»  isfjakam  (doc  ejl^  conufattce  of  pleas  )^  and  at 
the  fame  dme  a  patent  of  king  William  th  Conqueror  wasjhewn^ 
lo.  of  bis  reign^  well  vsrote,  andfealed  nvith  afairfeal  of  wax ^ 

had  an  infertption  /  and  upon  the  one  part  of  the  fcal  is  the 

image  of  a  man  *  having  an  ear  of  com  in  one  hand,  and  a  crofs  '•  poi.  i8f7 
m  me  other  hand ;  and  upon  the  other  part  of  the  feal  is  the 
image  of  a  man  riding  upon  a  horfe  ;  and  by  this  patent  he  con« 
firms  the  privileges,  granted  by  the  faid  patent  of  Edward  de  foca 
&  laka }  and  thofe  privileges  were  confirmed  by  divers  popes,  as 
was  written  upon  the  back  of  this  patent,  fcilicet,  by  Innocent  the 
2d|  by  EngenittS  the  ^^^  by  Adrian,  Alexander^  and  Clement. 

Nota, 


68  IPrerogatiDe  Of  tbe  litn^. 

Kot&,  t>y  thofe  patents  the  antiquity  of  the  law  of  pateitts  Hirhik 
feals,  Mr.FlojerofDevon  has  a  grant  of  land  byRivers  earl  of  Deroil 
under  his  feal  ot  wax  fair  and  laced,  in  time  of  king  Stephen,  and 
a  confirmation  of  it  by  another  of  the  earls,  in  time  of  king 
John.] 

[2.  Vide  Speed.  415.  418.  b.  fays,  that  Williani  tbeConqyert^. 
ufed  to  feal  his  charters,  which  was  circumfcribed  of  one  parti 
that  he  was  Nonnannofutn  Pdtronus^  and  of  the  othef  patt,  that  htf 
fuh  Rex  Anglut^ 

[3.  WiX&xxo^be  Conqueror  granted  to  the  city  of  London  tbeif 
ancient  liberties^  by  a  charter  felled  mtb  green  nvax* 
Speed*  424.  b.] 

[4.  And  another  charter  of  his  is  there  cited,  the  wax  vahereef 
was  bitten  witb  bis  tootb  in  token  (ffootb»'\ 

[5.  Tbe  Saxons  were  wont  to  feal  with  gilded  crofie^,  and  focli 
like  marks.    Speed.  424.] 
[  69  J        [6*R*  I.  fealed  his  charters  with  a  feal  of  arms,  and  he  was  tie 
Jirjl  wbofuded  witb  a  feal  of  arms n     Speed.  47$r*  J 

[7*  R.  I.  i^Km  his  return  from  Jerufalem  changed  his  feal ;  for 
where  before  it  was  2  lions  rampant  combating^  now  be  cbanged  it  int9 
three  Ikms  pedant.    Speed.  479*] 

[8.  There  is  in  the  Study  of  Sir  Robert  Cotton  a  patent  (which 
he  had  feen)  ofldng  William  tbe  Conqueror^  under fuch  feal  as  is  above 
fBtt4%  to  he  put  to  tbe  grant  to  tbe  dean  and  chapter  of  Wefhrnnfler^ 
which  was  made  to  tbe  abbot  of  Battel^  and  which  was  the  charter  of 
their  foundation*  And  there  is  another  charter  ef  king  WllGam 
Rufus  under  his  feal  to  the  fame  abbot.  Vide  Janus  Anglor.  67^ 
458.  of  the  Antiquity  of  Seals  of  Wax  ex  Relatione  SeIdent.J 

o.  On  the  i  ith  day  of  June,  43  £.  3.  the  king*s  great  feal  was 
fafely  laid  up,  and  another  fealy  engraven  with  the  file  of  France^ 
was  taken  and  ufed,  and  fundry  patents,  charters  and  writs  there- 
l^ith  fealed ;  and  the  fame  day  were  all  other  the  king's  feals  ia 
like  fort  changed.    Prynne's  Cott.  Rec.  Abr.  io8. 


(B.  b)     The  Diverfity  of  Seals,  and  what. 


[i»  npHERE  b  mention  made  in  ancient  books  and  records  of 
^  writs  under  the  ta^ge^  and  without  the  targe.  1 7  E.  3. 
59,  b.  A  man  had  writ  oi  fcire  facias  without jhe.  targe  J} 

[2.  It  feems  that  by  writs  under  the  targe  is  intended  writs  fealed 
witb  a  part  of  the  great  feal  of  Englandffcilicet,  that  part  wUcb  has 
tbefculpture  of  the  target  j  and  is  fo  called  from  the  pi£lure  of  the 
target,  whic^  ig  made  upon  the  wax  of  the  writ  by  the  faid  part 
of  the  feal.] 

[3.  There  it  mention  made  of  ^fmtsfubpedefigilli^  as  of  outlaw- 
ries.] 

[4.  It  feems  by  this  is  intended^  when  thewrit  has  theprittt  of  the 

foot  of  the  great fealS^ 

fc.  There  11  mention  made  fomctimet  of  writs  under  the  ha^ 

feal 


Pr^rogatifte  of  tftc  fefrtff.  e^ 

fidt^  a^  8  Eln  cap.  5.  where  it  is  enoRed^  that  all  feniences  given  tJi  it 
marine  caufe  upon  appeal  to  the  queen  in  Chancery  by  fuch  commiffioner's 
or  delegMesj  nuhichjball  he  nominated  by  the  queen  and  her  fuc'cefforsj  by 
commijfsn  under  the  halffeal^  as  it  hath  been  heretofore  ufed  in  fuch  cafes  y 
Jball  be  final,  faff.] 

6.  There  is  afedlfor  the  county  palatine  of  Lancafler,  and  another  S.  ?•  % 
for  the  dutchy,  (*•  ^0  ^i^ch  lands  as  lie  out  of  the  county  palatine,  p^jr^'^^Jt- 
and  yet  are  part  of  die  dutchy ;  for  fuch  there  are,  and  the  dukes  of  3.  i„  i^e  o£ 
Lancafler  held  them,  but  not  as  couiits  palatine,  for  they  had  not  Aftiii  ♦. 
jura  regalia  over  them.     It  is  for  this  reafon  that  the  king  may  ^^^ 
make  a  corporation  by  the  feal  of  the  county  palatine,  within  the 
county  palatine^  but  he  cannot  grant  or  make  a  corporation  by  the 
dutchy  feal  within  the  dutchy  lands.     3  Salk.  1 1 1.  Hill.  2  W.  3* 
B.  R.  in  cafe  of  Cotton  v.  Johnfon. 

E70  j 

(C.b)     King*     Grant.     Seal,     m^at  t\iing^  ought  :!:t^ 

to  be  granted  under  the  *  Great  Seal.  See(p.«.«) 

pi.  10.     ■ 

[!•  jyTtbf  common  law  no  grant  of  the  king  is  available  or  pleld-  (S.  d.  3). 

-^  able  but  under  the  great  feal  of  England.     Co*  2.  Lan^s  !J^«  Y^} 
cafe,  kS.  b.  per  Curiam  rcfolved.]  ^  r^»/.'aiS! 

2.  28  £.  I.  rfl^.  tf.  Henceforth  no  vjrit  concerning  the  common  law  Attiieir.dt- 
fiall  he  tmarded  under  thepaitfesL  '"fe the  Wng 

M  dncelblt.  I.  MagQum  figiUum,  the  great  feal.  1.  Parmm  figllluniy  theltttltf,  or  petit  feal.  3.  Sig-^ 
Bcttoin,  the  fignet.  The  great  feal  is  in  the  cuftody  of  the  Urd  cbanctitcr,  or  lord  keeper  of  the  great  feat ; 
ami  there  is  a  fpecjal  officer  in  the  court  of  Chancery,  called  figillator,  who  hath  the  feailng  of  writs,  and 
other  things  that  pafs  the  great  feal.  Parvum  figillum,  the  little  or  petit  feal,  after  this  time  called  tiitf 
Fo^r  fe>ls  this  feU  is  in  the  cuftody  of  the  clerk  of  the  privy  fell,  fomctime  called  keeper  of  the  privf 
^^  tfta  called  lend  privy  feal,  of  whom  Fleta  fays  thus :  Cuftodi  figilli  pritati  aflocientar  derici  honefti# 
Sc  circomfpedi  domino regi  jurad,  qui  in  legibus  8c  confuetudiaibus  Anglicanis  notitiam  habeant  plenloremy 
^OCTum  offidum  fit  fuppHcationes  &  querelas  conquerentium  audire  5eexanlmare  &  eis  fuper  qualitatibat 
ujttriamm  oifteniarum  debitum  remedium  exhibere  per  brevia  r^is.  By  diis  ancient  writer  three  thiogi 
vc  to  be  oh&xwtd  ;  1.  That  the  cierks  ajfociates  to  the  keeper  of  the  privy  feal  are  tho&  that  we  now 
call  the  ^tfifft  tfrtfntfiiy  magiftri  a  libeUis  fupplicum,  whofe  office  is  here  lively  pourtrayed  our,  vii. 
qooram  officium  fit  fupplicatiooes  &  querelas  conquerentium  audire  Zc  examinare.  2.  Or  what  quality 
««ght  diefe  amfterv  of  the  rcquefts  to  be  \  they  muft  have,  three  qualities.  '  i.  They  muft*  be  j-  honeiU 
&  cifciimfpedi.  a.  Domino  r^i  jurati.  3.  Qui  in  legibus  ft  confuctudioibos  Anglicanis  notitiam 
haheaiit  pleniorem.  3.  To  what  end  did  they  hear  and  examine  the  matters  contained  in  thefe  peti<^ 
tiotts  ?  Uteis  (id  eft)  conquerentibus  fuper  qualitatibus  injuriarufi)  oftenfarum  debitum  rcm^lum  exhiberd 
pff  hiewe  regia.  So  as  their  office  was^  that  being  learned  in  the  lawy  they  fhould  dired  fuch  as  peti«> 
fioned  CO  cfae  king  to  take  their  remedy  by  the  king*&  writ,  that  is»  by  original  writ  in  the  Chancer)^ 
And  hexeby  it  appears,  that  this  \Gt  is  but  an  affirmance  of  the  common  law,  for  no  writ  before  this  aft 
could  have  been  iealcd  by  the  privy  ieal.  1  Inft.  5549  555*  Cap.  6.~*- — \  Fieta.  1  lib.  cap.  13.  f.  14 
Thia  ad  U:f%  not,  that  all  writs  wisich  concern  the  common  law  (hall  pa(s  under  the  great  feal,  but 
» wrifs^Z/^w/f  undtr  tbtfrivyjuA  tvbkb  touch  the  common  hw\  fur  it  is  to  be  known,  that  the  Codrt 
of  the  King's  Bendi,  and  the  Common  Pleas  had,  at  the  making  this  ftatute,  feveral  feals,  whereby 
they  fealed  jndicial  writs.  As  xhtfeal  belonging  to  the  court  o^AT/zi^'i  l^ench  is  in  the  cuftody  of  the 
Ch.  J.  and  lb  likevlfe  the  feal  belonging  to  the  court  of  Cotamon  FJeas  is  in  the  cuftody  of  the  Ch.  J.  of 
that  cottity  and  tlie  feal  belonging  to  the  cturt  of  Exchequer  is  in  the  cuftody  of  the  chancellor  of  that 
covt.  Ad  cancellarium  Scaccarii  pertinet  cuftodia  figilli  regis.  (  Officiuni  cancelUrll  c4  (igllium  regi4 
^i^bdiie,  fimol  cum  contrait>tolis  fois  pro  proficuo  regni,  and  thefe  feais  pre  incidentt  wfef>arah/e  to  thi 
Jndcmrts  fot  die  fealing  of  ait  judicial  writs,  &c.  which,  for  adminiftratiQn  of  juftice  diftributive  to 
d  meoy  are  refpeftivdy  under  tiw  (aid  feals,  and  without  which  the  cpvrts  cannot  adminifier  jufiict  \ 
*Bd  thcieiuie  the  profits  coming  of  tliefe  feals  have  been  Iciten  and  demifcd  of  ancient  and  lat- 
ter tiioes,  but  the  feals  themfelve?  were  never  demifed,  or  letten,  nor  could  bci  nor  any  other  keeper 

•rpauted  to  be  keeper  of  thcolx  than  h^a  been  time  out  of  mind.     %  lAft.  555*  cap.  6. ^» 

J  FJcta,  %  lib.  cap.  ao,  ^,  Nots. 
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7<^  pxtto^utiMz  Of  tbt  ffi^ing. 

^•of  tiwr-        J.  Note,  per  Cur.  Arguendo  in  writ  of  cfchcat,  thzt  proteffSon 
fiinWfer.  ^P^'^  pnvy  fcal  is  not  good;  for  it  ought  to  be  under  die  great 

vitic  tegisn    feaU    Br.  Frote£lion|  pL  I'x,  cites  3 c  H.  6.  2. 
Ibid. 

4*  4  -ff.  7.  cap*  14.  All  grants  ani  nvritings  of  landsy  and  otlxr 
things  pertaimng  to  the  earldom  of  March y  Jhall  he  under  the  great 
fealy  and  not  under  the  fpecialfeaL 
fal'iJl*^'  5.  The  ftatute  of  27  H.  8«  of  eftabli{hmcnt  of  the  court  of 
IManfuffici.  augmentations  enadied,  that  tXL  patents  to  be  madeyir  life  or  yearsy 
cntly,  tbata  of  any  office  concerning  the  lands  of  the  court,  Jhall  hefialed  with  the 
rant  under  great  fealcf  that  court,  i^c.  The  honour  of  Pctworth  in  Suflex 
fe^hgood*  ^^  ^y  ^^  ^^  parliament  within  the  furvey  of  that  court.  The 
for  in  the  king  granted  the  office  of  fteward,  and  divers  other  offices  of  the 
*ifo"that™'  ^^^^  honour,  to  the  carl  of  Southampton  for  life  by  bill  affigned, 
twnre  in  which  pafled  under  the  great  feal  in  Chancery.  And  whether  this 
capite  ikall  grant  undcV  that  feal  was  good  or  not  was  much  doubted,  by 
SiaUfnuif  '^^^°"  ^f  ^^  above  daufe.  Divers  ferjeants  thought  it  the 
of  aoy  t  in-  furcft  way  to  have  it  under  the  feal  of  augmentation,  becaufe  of 
bcricance  the  word  (fliall)  which  is  a  word  obligatory,  and,  as  it  were,  com- 
treat  fcal^  pulfory ;  but  fome  thought  the  grant  under  the  feal  of  the  *  Chan- 
and cites'  <;ery  good  in  law;  for  Bromley  faid,  that  if  it  be,ena&ed  by 
Fulton'i  parliament,  that  the  youngeft  fon  fliall  have  appeal  of  the  death 
618^  b!l-  ^^  ^^^  father,  this  does  f  not  exclude  the  eldcft  fon  of  his  fuit,  be- 
}  [of  any  caufc  there  are  not  any  words  of  rejlraint.  D.  50.  pi.  i«  Mich, 
fuch  iwids]    3  J  H,  8.  Lord  Southampton's  cafe. 

Jvaft.  Stat* 

73s.  paragraph  %•  f  S.  P.  Arg.  and  refoIved»  that  in   the  principal  cafe  in  D.  50.  n  dcmUk 

made  under  the  great  feal  of  lands  within  the  furvey  of  the  conrt  of  augmentation  by  the  aochority  of 
the  fame  book  is  not  void,     ii  Rep.  64.  b.  Mich,  ii  Tac.  in  Dr.  Fofter'»  cafe. 
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6.  Great  feal  fliall  be  always  credited,  and  where  the  certificate 
under  Jtis  not  fliridily  true,  there  is  no  remedy  but  an  zBt  of  par- 
liament, or  by  authority  of  the  Chancellor  of  England,  to  c^aufe  the 
parties  to  bring  the  faid  exemplification  with  them  into  Chancery^ 
there  to  be  cancelled,  or  remain  with,  &c.  as  was  faid  in  the  Dukb 
OF  Norfolk's  case.  But  in  exemplification  under  the  feal  of  C  B. 
cr  B.  R.  or  Exchequer,  it  is  otherwife ;  for  they  have  not  fuch 
force  in  themfelves,  nor  import  fuch  truths  per  omnes  JuiL 
Dal.  19.  pi.  4.  3  &  4  P.  &  M.  Anon. 

7.  H.  8.  feifed  of  a  manor  as  parcel  of  hisdutchy  of  Lancafter^ 
grants  to  the  fraternity  of  Walden  tiuo  nulls,  &c.  z^ parcel  oftbefaii 
manor  in fee^  referving  a  yearly  rent  of  lol*  and  then  grants  the  manor 
and  rent  to  Ld.  Audiey  in  fee.  Ed.  6*  upon  the  diirolulion  of  the 
/aid  corporation,  grants  the  faid  mills  to  the  corporation  of  the 
vill  of  Walden,  referving  a  rent  of  lol.  nobis  hxredibus  &  fuc- 
cefforibus  vel  tali  capitali  domino  ad  quern,  &c.  de  jure  pertinebit, 
&€•  It  was  held,  that  the  manor  and  rent  were  not  pafled  together 
by  the  grant  to  Ld.  Audiey,  but  fevered.  For  the  manor,  with, 
its  rights,  members^  and  appurtenances,  was  granted  under  the 
dutchy  feal,  by  which  the  rent  could  not  have  pafled,  and  the  rent 
was  granted  under  the  great  fea!,  which  otherwife  could  not  have 
|»afli^  at  all  i  and  for  tbift  reafon  it  was  adjudged^  that  the  cor- 

poratioa 
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pontioo  of  the  vill  of  Walden  (hould  pay  a  rent  of  loL  to  the 
cro^ilrn^  over  and  abore  the  rent  referred  to  Ld.  Audley,  which 
was  not  due  to  him  as  capitaiis  dpminusj  by  reafon  of  the  fever- 
ance  in  the  original  grant.  Adjij^ed  Mo.  167.  Mich.  26  &  27 
£liz.  the  cafe  of  Sa^on  Walden.' 

8.  The  granting  of  refrifals  €xtramr£nairf  is  always  uHder  the 
great  feal«     i  Molloy»  28.  cap.  2-  f.  8, 

(D.  b)     What  Things  may  he  granted  under  the 

Great  Seal. 

[x.    A  FrefintaAm  to  a  church,  the  advowfon  of  which  belongs  to  the  ?*p'  nor 
"-  dutchj  ofLancafter^  may  be  granted  under  the  great  feal  5  oVuic*J^fi 
for  it  is  a  flower  fallen  from  the  tree,  and  not  within  the  ftatute  of  feffioiu  0/ 
3  -ff.  5.  M.  10  Ja.  B.  between  the  King  plaintiflF,  and  the  Bishop  ^«  dutchy, 
OF  Lincoln  and  Kjng  defendants,  per  Curiam.    Trin.  1 1  Ja.  B.  commwd*- 
adjudged  fame  cafe.]  tion  of  th« 

deiktothe 
sHiavy,  and  does  not  concern  the  inheritance  $  and  it  was  held  Aich  {nrefentadon  miglit  be  even  by 
piraL    MooTy  S74«  Mich,  ii  Jac.  ■  But  fuch  a  grant  of  a  ward  of  the  datcby  is  not  good,  at 

has  been  adjudged.     Mo.  874.  cites  Trin.  8  Jac.  Rot.  i8ii. S.  C.  cited  2  Lutw.  1437.  in 

cafe  of  Aftili  T.  Clark.  If  the  king  has  an  advowfon  in  right  of  the  dutchy,  he  may  prefent 

thnetD  ia  right  of  the  crown.     Cro.  J.  248*  per  Coke  J.  Trio.  8  Jac.  C.  B*  in  cafe  of  the  iCinf 
V.  . , . .  [Which  leems  to  prove  the  £une  pointy  that  a  prefentation  to  a  churchy  parcel  of  the 

dvtchy,  may  be  wider  the  great  feal.] 
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[2.  ButTL  grant  of  the  next  avotdance  of  fuch  advowfon  cannot  s*  ^*  cited  s 
be  under  Ac  great  feal,  but  ought  to  be  under  the  dutcby  feal.  ^""'•'nT* 

.  10  Ja.  B.  per  Curiam.  J  tin  v.  chrk. 

3.  A  prefentation  was  made  under  the  great  feal  to  a  churchy  Browni  181. 
winch  the  king  had  in  right  of  a  ivardj  and  held  good  ;  for  that  he  j^JJ^"*  ^' 
may  make  fuch  prefentation  either  under  the  feal  of  the  court  cite*  M?*io 
of  wards  or  the  great  feal.     Cro.  C.  70.  Mich.    3  Car.  C.  B*  J«.  s.  p. 
Stephens  ▼.  Potter.  *^i"^»«*- 


(L  b)     What  Things  done  under  the  Exchequer 

Seal  fhall  be  good. 

[i*  ^HE  king  may  make  a  man  bis  haiVrffof  his  manor  by  patent  S.  C.  cited 
*    under  the   Exchc*quer  feal,  and  it  fhall  be  good.     M.  p'^f^*i'' 
5  Ja.  B.  between  Tomlinson  and  Benson,  per  Curiam. J  MiS  ▼. 

Keyei. 

[a.  If  A.  makes  a  leafe  referving  rent,  and  after  is  outlawed,  and 
dus  found  by  inquifition,  the  king  may  grant  over  the  benefit  oftht 
wtiawrj  to  a  common  perfon  under  the  Exchequer  feal,  and  there-^ 
vpon  he  may  have  account  fur  the  rent  incurred  after  againfi  the  ieffee. 
Mich.  10  Car.  B.  R.  between  Culpepper  and  Coventry,  per 
Curiam,  upon  a  fpecial  verdi£i,  and  the  Court  then  faid,  tlu\t  this 
vai  the  conunoQ  courfe  of  the  Exchequer.  Intratur  Trin.  7  Car. 
*<«.835.J  . 

C  a  [3*  A 
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On  a  fpec'd  [  j,  A  leaf e fir  years  of  land  made  ly  the  king  under  the  Excheqiscr 
WM  found,  ^^^^  '^y  ^^  cuftom  of  the  court  of  the  Excheouer  is  good^  and 
thacthe  king  fliall  bind  the  king;  for  it  has  been  fo  time  out  of  mind,  &c.  Co.  2. 
nadt  zlcafi  Lane's  cafe.  Adjudged.  i6.  b.l 

the  Exchequer  feal,  remainder  for  life,' Ice.  referring  the  ufua!  rent ;  and  it  was  objeded,  that  die  leafe 
was  not  good,  tecaufe  a  freehold  could  not  pafs  from  the  king,  but  by  patent  under  the  great  leal  $  but 
adjudged  by  all  the  joftices,  that  the  leafe  was  good,  and  for  the  king's  benefit^  that  his  lands  ihould  not 
lie  onletten.    Cro.  C>  513.  Hill.  13  Car.  B.  R.  Rot.  1252*     Kemp  v.  Bonard. 

[4.  8  H.  6.  34.  b.  Br.  Leafes,  71.  Nota,  that  the  order  of  the  Ex- 
ihequer  is  to  make  their  kafes  by  the  word  comtmttimus  fuch  lands  &2- 
benduntf  &fr.  reddendo  fuch  ferme  [rent  j  this  is  a  good  leafe  by  the 
ancient  ufage  there.] 

c'?»'  ^lll^*  CS"  "^  ^^^fi  fi^  ^^^'^  ^'^'-^  made  by  the  ting  of  land  parcel  of  the 
Reynolds  poffejfions  of  the  crown  under  the  Exchequer  feal,  though  the  rent 
Ch.  B.  referved  he  not  averred  to  he  the  ancient  rent^  yet  it  is  good  becaufe 
doubted  this  j^  jg  ^j^^  ancient  ufage  of  the  faid  court  of  Exchequer,  whereof  all 
that'  from  other  courts  ought  to  take  conufance,  without  averment.  Mich, 
tfte  general     14  Car.  B.  R.  between  Kemp  and  Barnard,  adjudged  per  totam 


tenot  of  the 
books  the 


Curiam  upon  a  demurrer.     Intratur  Hill.  13  Car.  Rot.  1252.] 


vjualty  there  muft  refer  to  the  manner  of  granting,  and  taking  it  fo,  he  knows  of  no  authority  to  fupport 
fuch  grant ;  but  If  an  offiice  for  life  had  hwn  found  to  he  an  ancient  offtce,  and  to  have  been  mjMaIfy 
granted  under  the  Exchequer  ftal,  it  might  be  good  \  and  the  whole  Court  inclined,  that  an  office  for 
life  granted,  mu^  be  under  the  great  feal ;  but  this  being  on  the  firft  argument,  Ld.  Ch.  B.  faid,  he 
did  not  deliver  it  as  his  final  opinion.  Clbb.  194.  in  the  £xche(^uer,  Trin.  5  Geo.  2.  Mills  v. 
Kejes* 

[6.  Co.  JO.  Prid.  &Nap.  i2.  upon  the  ftatute  of  35  EL  cap.  3. 
the  words  (confirmation  of  letters  under  any  feal)  are  interpreted 
*  [  73  3  under  the  Exchequer  or  augmentation  feal.] 
So  where  7.  In  an  information  of  intrufion  upon  demurrer  the  cafe  was, 

•^*  ^"**"  that  the  bufband  devifed  to  his  wife,  who  was  an  alien  born^  and 
firnfeJn  ^Y  ^  commiflion  under  the  Exchequer  feal,  (he  was  found  to  be  fo ; 
endttumtQ  by  Tcafon  whereof  the  king  was  intitled  to  t^e  land  j  but  adjudged^ 
he  'void  on  ^j^3^  ^^  #  inquifition  was  void ;  becaufe  this  is  office  ofintitling^  which 
•/vi^ll^'  fliould  be  under  the  great  feal,  but  an  office  of  infhuSlton  or  inform*^ 
upon  a  com-  ation  may  be  under  the  Exchequer  feal.  5  Rep.  52.  Micb»  29  & 
"5^"*/^     ^o  Eliz.  in  Scacc.  Page's  cafe. 

warded  tfirtfrr   ^  ® 

the  Exchequer  feaf,  it  wzi  found,  that  the  rent  tuas  net  faid,  and  thereupon  the  queen  makes  a  new  leaie* 
Upon  a  fpecial  verdi^  in  trcfpafs,  the  plaintiflf  had  judgment  for  this  wafon  (among  others),  that 
the  commiflion  under  the  Exchequer  feal  was  not  fuflicient  to  find  a  condition  broken  upon  a  leafe  for 
life,  though  upon  a  leafe  for  years  it  might  be  found,  and  in  any  county  being  an  office  only  to  inibna 
theqoeen.  Cio.  £•  855.  Trin*  4a£Us.  Rot.  642.  B.  R.  Parilow  v.  Corn.— —Cites  Pafch.  %y  Elic 
Knight  V.  Beech. 

Soa  l^cia]  verdid  in  ejcamcnt  found,  that  the  defendant,  being  indiffed  on  a  ftatute  18  Elts.  fir  m 
fremunire,  made  a  gift  in  tail  of  his  lands,  and  wat  afterward t  found  guilty  ;  and  then  by  a  commffm 
under  the  Exchequer  feal,  it  v/zi  found,  that  he  was  Jeijed  in  fee  at  the  time  of  the  oftence  committed, 
and  that  the  queen  had  granted  the  lands  to  one  under  whom  the  plaintiff  claimed,  and  that  the  deftad* 
ant  claimed  under  the  tenant  in  tail  5  adjudged,  that  to  vcft  the  lands  in  the  king  there  muft  be  aa 
•ffice  found  by  inquifition  under  the  great  feal,  without  which  the  freehold  could  not  be  divefted  from 
the  party,  and  that  the  inquifition  under  the  Exchequer  feal  is  oalj  an  information  to  the  king  ind  bit 
«fficer«  te  put  the  lands  in  charge.  Cro.  C.  lyz.  Hill.  I  Car.  Rot.  828.  Grofle  v.  ^tjtt 
Jo.  *i7,  Mlcb.  5  Car.  B.  R.  S.  C.  byname  of  Croffev.  Gayne. 

So  a  leafe  for  g.  If  any  manor  or  land,  ofwhatfoever  value,  comes  to  the  king  by 
llZ^V^iW^  ^//fliW^T  or  otherwife/thc  cuftody  thereof  may  be  granted  over  under 

the 
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Ac  Exchequer  fcal  by  the  authority  of  the  Lord  Treafurcr  and  ^^^^^  comet 
Chancellor  there,  without  fpccial  warrant ;  for  it  is  but  a  difpofing  by^i^dfr 
of  the  profits,  becaufe  the  king  himfelf  cannot  manure  it ;  and  it  is  is  buc  a 
always  revocable,  fi  quis  plus  dare  volucrit.  Cro.  J.  109.  pi.  6.  Hill,  ^^attic  ia 
3  Jac.  B.  R.  per  Popham,  to  which  the  other  Jullices  agreed*  velJi'ibMbr 
Predyman  v.  Wodry»  hit  beft 

protit,  and 
thaefoic  is  gnotaUe  under  the  Exdicqoer  feal ;  for  it  it  u  a  £ile  ;  afid  therefort  thic  srtnt  is  good. 
Cio.  J.  109.     Pxedymaa  v.  Wodry. 


(E.  b.  2)     Dutchy  Seal. 

1*  IN  quare  impedit  it  was  agreed,  that  there  was  a  ftatute  H.  5. 
^  that  no  lands  nor  tenements  of  the  dutchy  of  Lancailer  might 
pafs  from  the  king  but  under  the  fcal  of  the  dutchy  of  Lancafter  ; 
and  therefore  per  Danby,  if  the  king  grants  an  advowfon  tfthe  dutcbf 
undtr  tbefeal  of  the  dutchy^  and  after  confirms  it  by  the  great  feal^  this 
is  a  void  confirmation.  Qu?ere.  fir.  Patents,  pi.  88.  cites 
32  H.  6.  22- 

2.  Where  leafes  are  made  ^/^fi^  which  are  newly  annexed  to  the 
dutchy  of  Lancajier^  and  lying  within  that  county  palatine  ;  if  they  are 
fcaled  with  the  feal  of  the  dutchy-court  at  Weftminfter  they  arc 
Yoid,  becaufe  by  xhtjlatute  37  //.  8.  cap,  /[0,fuch  lands  and  polTef- 
fions  mufi  pafs  under  the  feal  of  the  county  palatine  y  and  not  under  any 
other  feal,  as  it  feems  by  the  intendment  of  the  a£t,  though  it  be 
not  fully  fo  expreffed.     Dy.  232.  pi.  7.  Mich.  6  &  7  Eliz. 

3.  It  was  faid  by  the  Court,  that  a  grcait  of  an  office  of  keeping 
the  courts  of  the  dutchy  land  by  privy  feal  is  not  good,  but  it  ought 
to  be  by  dutchy  feal.  Noy,  53.  Ld.  Willoughby  v.  Kempe.     ' 

4.  A  queftion  was,  whether  the  grant  of  a  fair  under  the  great 
fcal  was  good|  where  the  queen  vfzsfeifed  in  right  of  her  dutchy  of 
Lancafter  ?  or  in  other  words,  whether  the  grant  of  this  fair  fball 
be  taken  as  part  of  the  pofTeilions  of  the  dutchy,  and  fo  not  pafs 
but  under  the  feal  of  the  county  palatine?  Ahd  adjudged,  that  a 
grant  under  the  great  feal  was  good,  becaufe  it  was  a  franchife  cre- 
ated de  novo  by  virtue  of  the  prerogative  royal,  and  cannot  proper- 
ly be  called  a  poiTeiBon  of  the  dutchy.     And  though  by  the  3  H.  5. 
it  is  ena&ed,  that  no  grants  of  the  pofleflions  of  the  faid  dutchy 
ihall  be  made  but  under  the  dutchy  feal,  this  is  to  be  intended  of 
things  naturally  arifing  from  the  lands,  as  rents,  ways,  mills,  &c, 
wliich  favour  of  the  land ;  and  fuch  franchifes  were  thereby  pre- 
ferred which  were  then  in  being ;  but  this  grant  of  a  fair  is  a 
royal  franchife,  and  created  de  novo,  and  fo  not  within  that  aft, 
and  cannot  pafs  by  the  dutchy  feal.     2  Lutw.  1233  to  1237, 
Mich.  10  W.  3.  C.  B.     AftiU  V.  Clarke. 

5.  Whereupon  Treby  Ch.  J.  obfervcd,  that  thcrewas  a  difference 
between  poHeflions  and  prerogatives ;  and  that  poffefftons  ought  to 
pafs  under  the  dutchy  feal,  as  above,  but  royal  franchifes  (as  a  fair, 
&c.  mtt  of  the  county  palatine j  andiulthin  the  dutchy)  ought  to  pafs  by 
^  great  fcal.    2." Lutw*  X237.  AftiU  v.  Clerk. 
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IS.  All  corpwatiens  made  witUn  the  dutchy  of  Lancafter,  and  cut 
rftbe  county  palatine^  by  the  dutchy  feal  are  without  warrant;  for 
to  make  a  corporation  isyW  regale^  and  cannot  pafs  by  the  dutchj 
feal  \  but  within  the  county  palatine^  the  king,  by  the  dutchy  feal,  may 
snake  a  corpofation,  becaufe  the  duke  of  Lancafter  bad  jura 
regalia ;  per  Treby  Ch.  J.  in  delivering  the  opinion  of  the  Court* 
2  Lutw.  1237.  in  cafe  of  Aftill  v.  Clark. 

(F.  b)     King,  Warrant.     Seals,  Privy*     By  what 
Warrant  the  King  may  do  Things,     *  [^Privy 

•There  81*4  «      /  ^ 

c&rjiiofthe  OCai*  \ 

privy  (aaly 

Su>!^iid.  [i-  tTTHE  warrant  which  is  fufficicnt  in  law  to  iffue  the  ling's 
anceonthe  ,  ^    treafure  ought  to  be  under  the  great  feal  or  privy  feal. 

Ld.  Privy    Co.  n.  Earl  of  Devon,  92.] 

Seal :  the  ^     ■"  .      ^ 

principal  ofict  and  charge  of  the  Lord  Privy  Seal»  an4«f  his  clerks,  it  akouefaeb  tbings  Mt  pttfs  ty  hili 
JSgiiedt  snd  art  to  go  to  the  great  feali  of  this  you  may  read  in  the  ftatute  27  H.  8.  cap.  11,  St 
fib.  8.  fol.  iS.  in  cafu  principis.     %  Inft.  555.  cap.  6. 

•|-  CtattA  rtah  and  hberitatica  muft  paTs  by  grants  under  the  great  feal ;  hit  perfinal  thlagif  at  di(- 
pofal  of  moneyy  horfes,  armour.  Sec*  may  pafs  by  cuftom  by  the  privy  feal.  Arg.  by  Coke  Attorney 
General.  Mo.  476.  pU  681.  in  cafe  of  the  Qvkek  v.  DoDDivoToir.  And  he  vouched  a  precedent. 
1  £.  4*  Rot.  14.  Inter  hrevia  coram  baronibus,  where  the  Aerifi  of  London  ^oould  boK't  txcuffd  than* 
fdvtt  ofi^i"  dypofidofby  command  of  tbe  king  undtr  bisfigntt^  and  could  not,  but  were  forced  to  ob« 
tain  a  privy  feal. 

The  pnvy  (eal  is  not  foflicient  authority  to  difpofe  of  the  queen's  money  by  the  lord  treafurer, 
iinlefs  where  it  is  due  j  and  he  that  receives  money  out  of  the  Exchequer  by  fuch  aathoriry  is  account- 
abie  for  it,  and  if  he  dies,  his  executor  Ihall  anfwer  for  it  as  a  debt  from  the  teftator.  Cro.  £.  545. 
Podington's  cafe. 

Money  was  never  i0ued  on  the  great  or  privy  feal ;  and  anciently  there  were  no  writs  of  liberate  for 
the  payment  of  money  on  sny  debt  due  from  the  crown,  or  any  grants  made  of  any  fums,  but  afterwards 
they  weie  wont  to  grant  patents  or  privy  feals  lo  the  treafurer,  giving  him  authority  to  ifTue  warrants  for 
the  money.     Gilb.  Hift.  of  Ezcheq.  143.  The  wria  were  anciently  direded  to  the  tieafuier  and 

chancellor,  and  therefore  the  warrants  are  at  prefent  figned  by  the  treafurer  and  chancdbr,  and  mention 
Cht  authority  of  the  broad  feal  by  which  he  iflues  them.    Ibid* 

S.  C.  cit«d        [2.  The  king  may  grant  by  his  letters  patents  under  kis  privy 
h  ^M'ch  ^*  ^'»  '^  *"y  ^^  ^'^^^  ^  general  attorney  in  all  pleas.     F.  N.  26.  b. 
m8  8c  »9*       Rcgift.] 
£Ux.  in 
X     Lake's  caiC}  and  faysy  that  with  this  sigrees  37  H.  6. 17.  b. 

fcolLRep.7.  [3.  The  king  m2q  grant  an  obligation  under  his  privy  feal^  becaufe 
^'  ^*  it  is  but  a  cliattel.  P.  12  Ja.  B.  R.  between  Cullom  and  Sher- 

MANy  per  Coke.] 
[  75  ]        [4*  II  E.  I.  Rot.  Pat.  Memb.  13.  rex  commifit  Waltero  de  Jul- 

burne  cffidum  cancellarii  re^  in  Hibernia  by  writ  de  privato  ^- 

8.  C.  cited  [^.  Artie,  ftiper  chartas^  cap.  6.  under  the  petit  feal,  JbaU  not  iffvo 
b.  MichJ*  y^"^^  henceforth  any  writ  which  touches  commoa  law. J 

•S  &  19  £lis.  in  Lane*s  cafe. 

Pl.  S.  [(J,  The  king  may  dif charge  a  recognizance  forfeited  by  his  privy 

feal.    Mich.    1 1  Car.  B.  R.  Withering's  cafe,  where  it  was 
commanded  by  the  king,  under  his  privy  feiU,  to  difcharge  the  re* 

cognizance 

»3 
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cognizance  and  to  ftay  procefs ;  and  per  Cariam  this  was  fufficient 
tojfiay  proce/j*  But  they  were  divided  in  this  fcilicet  whether  it 
be  fufficient  to  difcharge  the  recognizance.  But  it  was  faid,  that 
it  was  ufual  in  the  Exchequer  to  €ni/r  an  exoneretur  ttponjucb  privy 

Ml 

[7.  The  king  may  command  under  his  privy  feal,  tiat  onejball  S.  C.  citr* 
mgoover  ibefea  out  of  his  realm.     F.  N.  85.  a.]  b.^Mich!* 

iS  U  ^9  EUs.  in  Lane's  caie* 

[8*  KprateBion  or  warrant  of  an  effoin  is  not  good  under  the  P*'^*  **• 
privy  feaL    35  H.  6.  Co.  2.  Lane,  17.  b.     A  £fcbargeofa  debt  1^'    Ko 
due  to  the  king  under  his  privy  feal  is  fufficient  difcharge  in  law.  tfun  defejc^ 
I  E.  4.    Ex  parte  rememb.  Domini  Regis  Rot.  14.]  *''"  '''P* 

*■  °  "■  can  be  war- 

ranted by  the  king  un^  his  privy  feal,  nor  protedlon  granted  under  the  privy  feal,  but  both  of  them 
uadtr  tbt  great  feal  9  becaufe  they  tend  to  the  great  delay  of  joftice,  if  they  be  not  duly  obtained ;  and 
therefore  the  law  doth  require  the  great  feal  in  thefe  cafes.  But  a  warrant  of  the  king  uniier  the  privy 
falto'^memtwiomeywt  ^f  bis  toffers  h  fufficient ',  becaufe  it  concerneth  but  a  chattel  in  polfclfion.  And 
iS  matters  of  fmall  moment,  and  which  can  work  no  delay  to  the  fubjefk,  the  privy  feal  is  fufficient ; 
as  10  grant  Afuperfedeat  of  a  frocefs  in  the  hinges  own  cafty  or  to  grants  niji  print  where  the  king  it  fartff 
or  to  Mkw  aftiea  agair^  the  king^  to  cancel  a  recognixance  made  to  the  king^  to  difcharge  a  Jehtf  or  tqe 
like*    ilnft.  555.  cap.6. 

[9.  The  warrant  of  the  king  by  parol  is  not  fufficient  to  ijfue  his  ^P^n  *« 
trecfure.     Co.  11.   Earl  of  Devon,  92.]  S^'^ExchL 

foer  of  B.  Fnlham,  the  king^s  butler,  he  demanded  allowance  of  certain  parcels  of  wines  given  by 
the  king  to  certain  perfons,  by  word  of  mouth,  without  writing,  and  it  was  difallowed  by  the  rule  oJT 
the  Cooxt.    4  Ifiil.  *%  1 5.  So  upon  the  account  in  the  Exchequer  of  Richard  Bury,  keeper  of  the 

waxdrobe,  he  demanded  allowance  for  certain  veiTels  of  gold  and  filver,  and  certain  jewels  given  by  the 
kiqg  ore  tenus  to  Ifabel,  <)ucen  of  England ;  and  others  to  Philip,  queen  of  England,  confort  of  the 
kings  etnon  allocatur  by  the  like  rule  of  the  Court :  for  the  glf^s  by  word  in  bdth  thefe  cales  are  voidy 
which  are  good  rules  to  eftabliih  the  law  in  a  cafe  wherein  there  hath  been  variety  of  opinions  in  our 
books.    4  InfU  115. 

• 

[10.  If  the  kingprefents  B.  and  upon  refufal  of  him  brings  quare  Set  (O.  h) 
hnpeditf  and  pending  this,  C.  *  procures  of  the  king  a  prefentation  of  Lll's.  *C  * 
himfelf^  'without  mention  ofthefirfl  prefentation,  and  after  the  king  cited  6  Rep. 
w^ijies  to  the  jujlices  where  this  depends,  by  his  letters Jigned,  that  he  *9-^-  Trin. 
bad  forgot  the  frft  prefentation,  and/ays,^  that  his  pleafure  is  that  the  Green's*** 
firjl prefentation  fballjtand firm.     Though  this  notification  was  hot  cafe.— . 
under  die  great  feal,  yet  it  is  good.     But  there  Aey  aided  them-  [*  ^^« 
felves  alfo  becaufe  tlie  deceit  was  confeiled  by  the  demurrer,  ^faiH^ 
D.  17  EL  339.  47.]  .^*fn. 

tween  (C.) 
and  the  word  (procures^  which  ieems  to  be  only  an  onredSght  in  the^printing.] 

II.  Ralph  Everden,  Knt.  brought  a  writ  out  of  Chancery,  and,  Br.  Excnp.. 
alfo  a  writ  of  privy  feal  to  the  judges  reciting,  that  he  was  a  baroup  ^^gJ^JV 
iwrf  commanding  them  to  difcharge  him  to  be  ^juries,  &c-     And  by 
good  advice  he  was  entirely  difcharged.    6  Rep.  53.  in  the  coun- 
teis  of  Rutland's  cafe,  cites  48  £•  3^  30.  b. 

J2.   13  R.  2.  1.  No  pardon  of  treafon  or  felony  Jball  pafs  without    [  76  J 
Vforrant  of  the  privy  feal. 

13.  The  king  by  privy  feal  licenfed  the  mafer  of  the  ordnanee  to 
take  all  unferviceable  iron  ordnance,  &c.  upon  a  fuggeftion,  that  thofc 
things  had  been  ufually  tahn  asfeesy  &c.  belopging  to  his  office ; 

G  4  refolved» 


76 
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rcfblvcd,  that  becaufe  the  office  itfelf  was  but  newly  crcacd,  and 

fo  the  privy  feal  was  obtained  upon  ^faifefuggeftion^  the  king  was 

deceived,  and  by  confequence  the  privy  feal  wa§  void.    1 1  Rep.  89. 

Hill.  4  Jac.  Earl  of  Devonlhire's  cafe. 

raIfch?V7  '4-  The  forfeitures  of  thefums  on  feveral  recognizances,  for  not 

Car.a!  S.C.  appearing  ^t  tht  k&OTi^y    was  granted  to  T.  S.  by  a  privy  feal  ^  and 

by  name  of    the  qucftion  was,  whether  the  pourt  of  Exchequer  could  compound 

SitrLV.  *^^^  forfeitures  by  virtue  of  a  privy  feal  granted  to  them  before 

General,  &    that  to  T.  S.  or  whether  the  latter  privy  feal  was  not  a  revocation  of 

al.  and  the    the  former?  but.it  was  held  clearly  by  the  Court,  that  they  might, 

nSrby'the  "P^"  S^^  "^^^er  in  equity,  difcharge  thofe  debts,  by  virtue  of  the 

Court  was     ftatute  of  33  H.  8.  cap.  39.  Hartf.  334.  Mich,  15  Car.  2.  in  th* 

confirmed.    Exchequer,  Mrs.  Aflie's  cafe, 

«~(J'»')  (G.  b)     King.     Seals.     Sisnet, 

9Mt  (F.  b)  [i.  'TpHE  warrant  of  the  king,  under  his  privy  ftgnet,  is  not  fuf- 
?i*Re^2.  ficicnt  to  ijfue  his  trjeafure.     Co.  11.  Earl  of  Devon,  92,] 

a.  HilJ.  4  Jac  S.  C.  and  fays,  that  this  appears  by  a  judgment  in  the  Excheqoerin  *  Petilian's 
cafe.  Hill,  i  E.  4*  l^ot.  14.  in  dorfo,  where  fuch  a  warrant  under  the  privy  fign/c,  to  i^Tue  the  treafur* 
of  the  king,  ^^%  difal|owed •  S.  C.  cited  4  Inft.  116.  i«  Hill.  6  E.  4. 

Sec  ne  ex-         ^^2.  T\i^  privy  ftgnet  is  fufficient  to  inhibit  a  man  to  zo  over  the  r^n 
Xl)T—  F-  N.  85.  a.]  •  ^  -^'^^ 

S.  C.  cited  2  Rep.  17.  b.  Mich.  18  U  29  Elis.  in  Lane's  cafe.^  S.  C.  cited  11  Rep.  02,  a 

'        '     The  law  in  fom^cafet  taktth  notice  of  thejignet ;  for  a  ne  exeat  regnum  mav  be  by  the*  kins'a 
writ  under  the  great  feal,  or  by  commandment  under  the  privy  feal,  or  Mnder  the  fignet  •  for  in  th'a 
cafe  the  fubj^  ought  to  Uke  notice  as  well  of  the  privy  feal  and  fignet,  as  of  the  great  feal'*  for  this  ' 
iut  a  Jgnification  of  the  king^s  commandment,  and  nothing  pafTeth  from  him.     But  a  warrant  niidtt 
the  privy  fignet  to  iJfue  any  treajurt  is  not  fufficient,  but  there  it  ought  to  be  cither  under  the  m-^^* 
frtvy  jeal% 

Sec  (F.  b)         [3.  A,  difcharge  of  a  dAt  due  to  the  king  under  the  privy  fignet  is 
r*    •         not   fufficient.     i  E.  4.  Ex  parte  Rememb.  Dominae  Keginse, 
Rot.  14.  Co.  2.  Lane,  17.  b.] 

4  In^-  55'        4-  / 1  -R-  2:  cap.  lo.  The  htng'sfgnety  or  privy  feal^fball  not  hefent 

in  prejudice  oftherealm^  or  dijlurbance  of  the  law. 

\Utit€npa^       ^.  27  if,  8.  II.     How  and  in  what  manner  the  kin^s  grants j 

m'/^y    ^^riiings^  and  leafes^lhall  pafs  the  privy  fignet ^  the  privy  fealy  and  th\ 

^uboutfrl^  great  feal y  and  in  what  time  theyfballpafs  thofe  feals  ;  and  the  forfeit 

ny/eal.xko    fures  fct  Upon  the  clerks  of  the  privy  fignet  and  privy  feal  for  not  doing 

^fcrJa      **«>  ^^y  >  ^«^  ^hatfees  theyfball  take  for  thofe  writings,  and  what 

per  ifjum      feesjhall  be  paid  to  any  perfon  for  thefamcy  and  how  and  where  fucb 

Srthe^^     i^r/r/f/w^/r/Zre^m^  to  the  great  feal y  with  an  immediate  warrant ,  and 

bill  figned       »<??  p4^  the  fignet  or  privy  feal^  and  what  fees fhall  be  then  paid  there- 

femanswith  fore,  ^and  how  and  under  what  feals  the  king^s  leafes,  grants    and 

lo^rVor  W^'  -K"-///;?^/  of  lands  y  or  offices  of  the  county  palatine  or.  dwtchy  of  Lancafier 

warrant,)      fhall  pdfs  ;  and  w/>at  grants^  leafis,  or  writings  for  the  king  may  he 

and  when  it    made  without  his  warrants,  and  divers  articles  at  large  concerning 

HUjtd,     ihefe  miitters.    for  thef e fee  the flatute  itfelf  at  large.  ^ 

0nd  by  fr'wy  feal  alfi^  then  the  privy  feal  remains  with  the  Lord  Chancellor,  and  the  bill  figned  remains 
^it|i  die  ckiki  of  the  fignet,  and  ^  Lord  Priry  Sc^i  Us  an  VLVnfi  thereof  for  hjsti  to  m^kf  the  ptm 
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bi.  by,  aod  cbea  the  Icaers  patenu  are  fuhfcnbed  per  breve  dt  fr'vuat^  figdlo ;  and  If  tlie  words,  vis. 
(aotiioxitite  parlumenti)  be  added,  then  it  paflea  according  to  the  a^  of  27  H.  S.  cap.  11,  AndVhra 
the  4-«f /l**  'i^<  patent  h'mjflf'xn  the  upper  part,  a%d  tbefguature  and  the  grand  teal  go  together^  then  " 
it  is  fublcribed  per  ipjum  regcm  with  his  own  proper  hand.  And  when  it  h  made  by  autbonty  and  conpat 
•J  f^rliMuni^  then  it  is  fubfcribed  per  ipfum  regent  et  totum  conc'dium  in parOamentc,  or  to  X'uch  tSisL 
i  Rep.  18.  b.  19.  a.  Hill.  3  Jac.  in  a  note  of  the  Reporter,  in  the  prince's  cafe. 

» 

6.  At  the  making  of  the  ftatute  of  28  E.  i.  cap.  6.  the  king 
had  another  feal,  and  that  is  called  fignettuaiy  his  Jignet.  This 
ia\v&cvcc  in  the  ctfftody  of  the  principal  fecretary.  And  there  be 
^r  clerks  of  the  fignet,  called  clerici  Jignettiy  attending  on  him. 
The  rcafon  wherefore  it  is  in  the  fecretary's  cuftody  is,  fpr  that  the 
hn^s  private  letters  are  ftgned  there*ivitb\  Alfo  the  duty  of  the  clerk  of 
the  fignet  is  to  write  out  fuch  grants  or  letters  patents  as  pafs  by  bill 

Jigned  (that  is,  a  hiilfuperfcribed  with  the  (ignature,  or  fign  manual^ 
or  royal  band  of  the  king)  to  the  privy feal^  w^iV^bill  being  tranfcribed 
and  fealed  with  the  fignet,  is  a  warrant  to  the  privy  feal ,  and  the  privy 
feal  is  a  warrant  to  the  great feaL  Such  was  the  wifdom'of  prudent 
antiquity,  that  whatfoevcr  {hould  pafs  the  great  feal  fhould  come 
through  fo  many  hands,  to  the.  end,  that  nothing  fhould  pafs  that 
great  feal,  that  is  fo  highly  efteemed  and  accounted  of  in  law, 
that  was  againfl  law^  or  inconvenient ;  or  that  any  thing  fhould  pafs 
fipom  the  king  any  ways,  which  he  intended  not,  by  undue  oxfurrep^ 
titiotts  means.      2  Inft.  555,  556.  cap.  6. 

7.  An  accountanty  who  might  have  taken  the  benefit  of  a  general 
fardony  body  within  the  time  limited  by  the  a£l,  and  before  notice 
ff  the  aBy  accounted  for  700I.  and  given  bond  to  pay  it.  He,  by 
Engliih  bill,  prayed  relief,  his  account  being  pardoned  by  th^di  of 
indemnity.  Atterwards  he  obtained  a  warrant  from  the  king 
under  the  privy  fignet  for  a  decree  by  confefjion ;  but  the  Court  would  " 
not  allow  of  it  unlefe  it  were  under  the  privy  feal,  &c.  Hard.  204. 
Mich.  13  Car.  2.  indie  Exchequer.  Savory  v.  the  Attorney- 
GeneraL 

8.  In  an  information  againft  B.for  extortiony  an  iflue  was  joined  ; 
and  the  day  that  the  jury  were  returned,  the  king  fent  a  writing 
under hisfign  manual  to  Sir  Thomas Fanfhaw,  clerkof  thecrown,  to 
cntcra«^rof  profccution.  And  Palmer,  attorney-general,  affirmed, 
that  the  king  might  ftay  proceedings  j  yet  notwithftanding,  the 
Qpurt  proceeded  to  fwear  the  jury,  and  faid,  they  were  not  to  delay 
for  the  great  or  little  feal ;  whereupon  the  attorney  entered  a  noli 
pnfequi.  Vent.  33.  Trin.  21  Car.  2.  B.  R.  The  King  v. 
Boifon. 

9.  Kling  Ch*  I.  granted  to  P.  an  o&cc  durante  beneplacito.  King 
Ch.  2.  fends  his  privy  fignet  to  the  Lord  Treafurer  to  confirm  P. 
in  this  office.  It  was  agreed  on  all  hands,  that  the  king's  privy  fgnet 
does  hut  only  intimate  the  kin^s  mindy  but  can  transfer  no  intereff. 
Frccm.  Rep.  71.  Hill.  1672.  in  Cane.  King  v.  Fofter. 

10.  The  Attorncy-gencral  faid,  that  he  never  faw  ^tnyfgn  manual 
but  what  was  counterfigned  by  the  fecretary  of  ftate,  or  the 
lords  of  thetreafury;  but  that  he  had.feen  feveral  not  fealed  with 
the  fignet  or  privy  feal,  and  that  he  had  obferved  this  difference, 
viz.  that  where  the  fign  manual  was  only  a  direBion  or  commiffion/^ 
do  a  farther  aS^  as  to  nialce  Qut  letters  patents,  there  it  is  only  coun^ 

terftgned^ 


n  X  Iprerogatitie  of  tfte  ftfng. 

tirfigned^  but  not  fealed.  But  where  it  is  to  be  the  principal  aB  k-^ 
felf^  there  it  is  to  be  both  fealed  and  counterfignedm  9  Mod.  54* 
Trin»  9  Geo*  in  Cane,  in  the  cafe  of  Vernon  v.  Benfon* 

t  78  ]   (G.  b.  2.)  Grants  of  the  King.     Good  ox  void.     la 

l¥hat  Cafes  in  general. 

J.  ^H£  queftion  being  upon  a  grant  of  the  king ;  it  was  inGfted 
^    that  the  king's  grant  ihall  be  void  in  tbefe  following  cafes : 

1  ft.  Where  he  is  mijinformed  in  his  grant ;  as  i  Rep.  52.  2dly,  Mif- 
recital  fliall  avoid  it ;  as  Mo.  318.  Hob.  224.  243.  3dly,  If  the 
king  be  deceived  in  maiter  of  Ja6i  er  matter  ef  lanvy  it  is  void  ;  as 
10  Rep.  1 1 2.  I  Rep.  46.  4tnlyy  Wantofjbrm  will  avoid  the  kin|'s 
grant;  as  Hob.  243.  323.  i  Rep.  50.  D.  124.  5thly,  When  ttc 
thing  if  in  him,  or  comes  to  him  in  another  manner  than  he  Juppofes  ; 
as  4  Rep.  34.    1  Roll.  192.  Mo.  888.  Hob.  170.    i  Rep.  49. 

2  Rep.  33.  II  Rep.  90.  2  Roll.  186.  Hob.  323.  On  the 
ether  hand  it  was  argued,  that  the  king's  grant  (houldbe|;0«/,  ifts 
If  there  be  an  original  certainty^  although  there  be  a  miftake  after ; 
as  aCro.  34.  48.  Yelv.  42.  3  Le.  152.  i  And.  148.  29  £•  3. 7. 
D.  83.  Godb.  423.  10  Rep.  no.  10  H.  4.  2.  2dly,  Tliere  is  a 
difference  when  the  mifiake  relates  to  the  title  of  the  king,  and  wheo 
it  is  ^  a  denomination  of  the  thing  ;  as  9  H.  6.  28.  8  H.  7.  3. 
10  Rep.  no.  21  £.  4.  49.  3  H.  7.  6.  38  H.  6.  31. 
9  £.  4t  XI,  12.  Sdly,  The  king's  grant  fhall  be  conjlrued  literallj 
for  his  honour;  as  ftatute  18  E.  i.  6  Rep.  6.  i  Rep.  43. 
Freem.  Rep.  172.  Trin.  1674.  C.  B.  in  tlie  cafe  of  the  King  v. 
Clarke.  * 

2.  A  grant  to  an  alien  by  the  king,  or  to  a  man  outlawed^  or  to  a 
vill  whicn  is  not  incorporated,  are  void.  And  the  fame  law  to  a  body 
which  is  not  incorporated.  Br.  Patents,  pi.  44.  cites  22  H.  7.  13, 
per  Keble. 


(G,  b.  3)    Good.     In   refped  of  the  Matter  or 

Manner. 


I.   XX  it.  2.  8.  p^NACTS,  thdt  all  annuities^  and  other  things  given 

^^  or  granted  by  the  king,  his  father,  or  grandfather^ 

with  this  claufe^  quoufque  pro  fiatu  fuo  aliter  duxerimus  ardinandum^ 

Jball  be  void  pother  things  have  been  afterwards  accepted  by  the  gratt^ 

tees  thereof 
Thenif-  2.  18  //•  6.  tap.  X.  ena£is,  that  every  warrant  hereafier  fent 

chief  wEieh  by  the  iingf  or  his  heirs  to  the  chancellor  of  England  for  the  time  AraqE» 
commra  ^^  ^y  if  '^'  delivery  of  the  fame  to  the .  chancellor  Jball  be  entered  rfre* 
law  was  in  cord  in  the  Chancery.  (3.)  And  the  chancellor  do  catfe  Utters  patents 
^\  *"^  ^  ^'  ^'^^  '^^  the  fame  warrants,  bearing  date  the  day  rf  thefmi  deB^ 
fcuS  pa-     ^''y  *^  ^^  Chancery^  and  not  before  in  anj^  wife.  (4.)  And ^ any  tetters 

patents 
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pttenlt  it  from  henceforth  made  contrarjy  thejfioll  be  holden  at  vcU,  <*"(*>  ^^ 
frujirate,andjume.  ^t"^"*' 


tD  the  dttBCcIIor  to  make  the  ietten  patents,  ts  the  preamble  of  the  aA  ihevt*  And  bccsofe  no  char- 
ter of  the  king  ihoold  bear  date  before  the  time  of  the  delivery  of  the  warrant,  therefore  this  t€t  was 
tD»kf  which  remedies  the  (aid  mifchief  in  making  the  patent  void,  which  varies  from  the  day  of  the 
warrant  enieredy  that  is  to  fay,  in  which  it  bore  date  before  the  day  of  the  entry  of  the  warrant  received* 
Bottbejnftices  faid,  they  were  refolved  upon  two  points  touching  this  ad  1  zft,  That  the  patent  is 
good,  if  no  warrant  be  made  or  fcfitj  for  the  great  ical,  without  other  circomftances,  is  fufficient  to 
Cbe  party  to  whom  the  patent  is  ihade^  and  the  warrant  is  the  difcharge  of  the  chancellor ;  for  thereby  he 
knows  the  wili  of  the  king,  ftdly ,  That  if  patent  bears  date  after  the  day  of  the  delivery  of  the  warrant,  the 
pnat  in  loch  cafe  ihaU  be  good,  in  as  much  as  it  is  out  oi  the  intent  of  the  makers  of  the  wSi  \  fot  no 
niifcbief  in  fnch  cafe  was  to  the  king,  or  to  any  other  which  needs  any  reformation,  but  the  mifchief 
wa  in  the  dadng  of  the  patent  before  the  delivery  of  the  wairant,  as  befoie  is  (hewn.  PI.  C.  4.9J .  b. 
491.^  Mich*  iS  &  19  Elia*     Ludford  ▼•  Gretton. 

By  this  ilatntc  the  letters  patents  bearing  date  another  day  than  the  day  of  the  entry  of  the  warrant 
(wfaese  there  is  a  warrant)  is  good,  and  iiot  otherwife.  And  if  there  is  a  warrant,  and  the  day  of  the 
delivery  thoeof  is  entered,  and  the  patent  has  no  *  day  of  the  date,  it  is  good,  and  out  of  the  word^ 
and  jMoit  of  the  mStj  and  refts  at  the  common  law.  And  the  letters  patents  by  the  common  Uw  were  I 
good,  nociiichftaoding  they  had  no  day  of  the  dace,  and  now  are,  notwithftanding  that  they  have  in 
then  no  place  of  the  date ;  per  Brown,  quod  Dier  conccffit.  Pi.  C.  %%%,  4  £Us«  in  the  cafe  of  Wil- 
lioB  ▼•  Lord  Barkky.   ■         ■*  S.  P.  20  H.  7.  8. 

3.  If  the  king  grants  amujhnci  of  pleas  to  one  N.  and  does  not  fay 
hefon  nvbem  kjhall  be  heldy  the  grant  is  void ;  for  the  grantee  cannot 
make  a  jadge  ^  but  if  he  bad  court  before,  there   the   grant  is     C  79  3 
good.    Br.  ratentS)  pK  44.  cites  2  H.  7.  13.  per  Eeble. 

4i  If  the  king  grants  ward  during  the  nonage,  and  zfwcjpecial 
Bverj  if  foedf  this  is  void,  and  the  grant  good.  Contra  where  the 
grant  is,  as  long  as  itfball  happen  to  be  in  our  hands,  there  a  fpecial 
lirery  made  within  age,  (hall  avoid  the  gr«uit.  Br.  Patents^ 
pL  47.  cites  3  H.  7.  3.  &  8  H.  4.  accordingly, 

5.  If  the  king  gives  land  to  A.  and  his  heirs  males,  this  patent  is  But  the 
▼Old  i  for  if  A*  has  only  a  daughter,  and  dies,  and  this  daughter  Jt»n«'«  p»- 
has  a  fon,  the  fee  fliould  be  in  abeyance ;  for  the  daughter  is  the  ]i^\^ 
heir ;  and  if  the  daughter  dies,  her  fon  fhould  have  the  fee :  ,but  hu  heirs 
the  law  will  not  allow  fuch  ceqfing  and  reviving  of  a  freehold.    The  ^^^^'^ 
parliament  may  create  fuch  an  eftate,  but  it  can  be  done  no  other-  !,„  ^afigm 
wife.    By  all  the  judges  of  Engbnd.    Jenk.  199.  pi.  16.  cites  U  a  good 

18  H.  8.  ^  ^  Patent,  and 

paBes  the 
fee  fimple.    Jenk«  283.  pi.  14*        ^     Where  the  king's  patent  ereattt  a  new  efiattf  tfvfbkb  tbe  £h9 
dm  wot  take  emtrnfaneey  at  where  the  king  gives  land  to  A»  and  bis  heirs  ma/es,  cr  gives  land  to  bis  eJde/i, 
JMf  (f  ifjiui  &  baredum  fuortm  return  jUgliitJitiis  ^rimogenitis  in  regno  Anglmrum  beertditariojuceeffitritm 
Thefe  patents  arc  void.    Jenk.. 304.  cites  18  H.  S. 

6.  Letters  patents  are  good  in  the  following  cafes ',  that  is  to  fay, 
where  no  warrant  is  made^;  and  where  warrant  is  made  and  dc- 
fivtred,  and  no  day  of  the  delivery  entered  ;  and  where  day  is  enter- 
ed, and  the  Utters  patents  bear  date  after  the  day  entered.  Refolved* 
PI.  C.  492.  Mich.  x8  &  19  Eliz.  in  the  cafe  of  Ludford  v. 
Gretton. 

7.  The  king  may  grant  a  right  of  entry  and  a  real  affion  ;  but  fuch  s  t«.  t9<- 
gnunt  muft  be  conceived  in  fpecial  words,  fetting  forth  how  the  '*"*"^^' 
right  of  entry  is.   Le.  21.  Trin.  26  Eliz.  in  the  Duke  of  Nor-  "^"* 
thomberland's,  alias  Doughty's,  cafe. 

8«  The  king,  feifed  of  a  manor  in  right  of  his  crown,  did  by  his 
(teward  grant  copyhold  hnds^  parcel  of  the  laid  manor  in  fee,  and 

afterwardi 
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afterwards  made  a  leafe  of  the  fame  lands  under  the  Exchequer 
iC2\  for  twenty-^ne  years^  &c.  Adjudged,  that  though  no  grants  of 
the  king  are  available  but  under  the  great  feal|  yet  this  leafe,  under 
the  Exchequer  feal,  was  good  by  the  common  ufage  of  that  Court, 
though  not  particularly  alleged ;  for  the  courfe  of  every  court  is  as 
a  law,  of  which  the  common  law  takes  notice,  without  alleging  it 
in  pleadings.  2  Rep.  16.  Mich.  28  &  29  Eliz.  C.  B.  Lane's 
cafe. 

9«  35  Eliz.  3.  EnaBsj  that  all  letters  patents  made  by  H.  Z.Jlnce 
the  4th  of  February^  in  the  tweniy-feventb  year  of  his  reign^  for  the 
foundation  of  any  dean  or  chapter^  or  tollege^fball  be  adjudged  good. 

The  right  of  all  others ^  (except  of  prior Sy  abbots  ^  istc)  isfaved. 

All.  grants  made  by  the  queen  to  others  fine e  the  f aid  time^  as  alfo  aR 
others  thatfbould  be  made  (by  force  of  a  commi/fion  then  on  foot  J  before 
theendofthisjeffiony  or  within  one  year  after ^Jhall  be  good. 

This  aBfballnot  extend  to  letters  patents  of  offices  ^  nor  of  concealments^ 
except  fuch  concealments  only  as  are  fold  by  commiffioners* 

Neither  Jball  this  aB  extend  to  make  good  letters  patents  heretofore 
adjudged  void  by  any  court  of  record  at  Weftminjlerj  or  by  oB  of  par^ 
liament ;  neither  yet  thofe  of  monopolies  for  toleration  of  any  offence  proU" 
bited  by  any  penal  law^  nor  of  lands  where  there  is  an  eflate^ail  in  tie 
queen  J  unlefs  fuch  eft  ate  be  duly  recited. 

Here  alfo  the  right  of  others  isfaved. 

I  o.  King  Edward  2.  having  granted  the  manor  and  caflle  of  Skipton 
upon  Craven  to  Robert  Clifford  in  taily  H,  6.  granted  to  Thomas  Lord 
Clifford  (who  was  heir  of  the  body  of  the  (aid  Robert)  reverfionem 
cafri  far  maherii  frxd,  &c.  Nee  non  caftrum  is^  manerium pr^eSBum* 
It  was  held,  that  admitting  the  grant  in  tail  fhould  be  void,  yet  the 
caftle  and  manor  fhould  pafs  to  Thomas  Lord  Clifford  in  fee  in 
pofre(Iion,becaufethe  intent  of  the  king  was  to  pafs  it,  whether  in 
pofTeiTion  or  reverfion.  8  Rep.  166.  Mich.  7  Jac.  Earl  of  Cum« 
berland*s  cafe. 

11.  It  was  refolved  by  Hubbard,  Tanfleld,  Altham,  Winch, 
Nichols,  and  Haughton,  that  volumus  was  a  good  word  of  grant,  as 
Pigot  was  of  opinion,  in  21  £•  4.  i2Rep.  120.  Pafch.  12  Jac. 

mmount  to  a  in  Dungannon's  cafe. 

grant ;  and 

fach  words  are  always  ufed  in  patents  and  fraochifes,  being  things  contingent,  8e  de  futurd ;  adjodged* 

%  Rep.  73*  b.  in  the  Lord  Stafford's  cafe. 

« 

1 2.  The  king*s  patent  may  be  without  date  :  for  he  may  refort  to 
the  inrolment  and  privy  feal,  and  fo  help  it ;  but  in  fuch  cafe,iif 
he  furmife  a  falfe  date,  the  fame  makes  the  patent  void.  Arg. 
Godb.  416.  Trin.  21  Jac.  in  cafe  of  Lord  Zouch  v.  Moor, 
cites  21  E.  4.  45.  and  20  H.  7.  7,  8. 

13.  A  grant  of  a  rent^harge  out  of  the  binges  manor j  with  a  claufe 
of  dtftrefsy  is  a  void  grant ;  for  the  king  cannot  be  fued,  nor  can  a 
diftrefs  be  taken  upon  land  in  his  pofieilion.  Jenk.  112. 
pi.  18. 

Jenk.  III.         14.  If  the  king  grants  an  annuity  ^  without  faying  by  whofe  bands 
pi.i8.  S.P.  j^  Q^^jj  jj^  received,  it  is  void.     Jenk.  208.  pi.  41. 


Lane,  39^ 
S.C. 
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l6«  A  gnnt  of  z  nvarJ/hip  quamdiu  in  manibus  noftris,  Ice.  Is  ^«'vben 

good.     So  of  the  lands  offiiptives.     So  of  the  profits  of  lands  of  a  ^^^JlfJ'"' 

perfin  mala%aed  in  trejpa/s,  or  any  perfonal  a£lion.     So  of  lands  hfee  or 

v/bkb  a  felon  attainted  has  in  right  of  his  wife  :  for  thefe  are  only  V^^^^  ''/»• 

ihatteU  in  the  king.    •  Jenk.  246.  pi.  35.  fj;^^j;^ 

gluts  it  qmam  Jim  in  marihus  rt^ris  fore  contingerit,  it  ia  a  void  grant;  for  iuch  a  grant  was  nevcff 
beard  ofy  and  it  is  not  determinable  by  any  collateral  means.     Jenk.  246.  pi.  35. 

17.  A  patent  of  lands  in  general,  with  a  reftriftion  to  a  tenure 
or  occupation^  or  poffejfion^  which  isfalfe^  is  a  void  patent  \  other- 
wife  of  a  patent  of  the  manor  of  Dale,  or  any  certain  things  a  falfe 
addition  does  not  vitiate  the  patent  in  this  c^fe ;  for  the  addition 
i&Jurplufage,     Jenk.  304.  pi  77, 

(G.  b.  4)     Grant.     Good  in  Part^  and  void  in 

Part. 

I.  IF  the  hng  has  two  manorsy  one  for  life,  the  othef  infee^  and  the 
'  ^LOig  grants  thefe  two  manors  to  A.  for  life,  and  dies,  the  grant 
remains  good,  as  to  the  manor  in  fee.     Jenk.  209.  pi.  41. 

2.  A  patent  may  be  repealed  in  part^  but  this  (hall  be  only  in 
daises  ind^endent.  Per  Hale  Ch.B.  Raym.  177.  Pafch.  21  Car.  2. 
B.R.  in  Sackvill  College's  cafe,  cites  Fitzh.  Petition,  19. 

3.  The  king  leafed  a  manor  and  mines ^  and  withal  grants  that  the 
vendee Jhall  have  the  fole  vending  ofalhrny  refervingout  tf  the  premifes 
10,000/.  a  year  to  himfelf  and  1040/.  a  year  to  the  Lord  Mulgrave* 
The  queftion  i^as,  whether  this  grant,  being  void  for  part,  (viz. 
&r  the  fole  vending  of  allom,)  fliall  be  void  for  the  reft  ?  It  was 
bdd,  that  bad  it  been  in  the  cafe  of  a  common  perfon,  it  might  be 
good  for  part,  ^nd  void  for  part,  although  the  refervation  was  intire. 
Bat  it  was  urged  here,  that  the  king  is  deceived,  it  being  plain 
that  he  intended  to  grant  the  fole  vending  of  allom,  which  he  could 
not  do.  In  anfwer  whereto  a  difFcxence.  was  taken,  where  the 
king  is  tmfiaJten  in  matter  offaSty  there  his  grant  ihall  be  void,  but  ' 
not  where  he  miftakes  the  law;  and  cited  6  Rep.  55.  Lord  Chan- 
Dois's  CAs%.  But  the  Court  feemed  to  incline,  that  the  grant  was 
▼oid,  it  appearing  upon  the  face  thereof  that  the  king  was  deceived 

m  the  veryfubfiance  diereof,  and  the  rent  being  referved  out  of,  the    [  81  1 
whole.  Sed  Curia  advifare  vult.   2  Freem.  Rep.  17.  pi.  15.  Hill. 
t<$76.  liord  Mulgravc  v.  Sir  J.  Mounfon. 
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Sec  (I.  c) 

Tbecaie 
was  to  this 


c 


(H.  b.)  Office.    Grant.    In  what  Cafes  a  Grant  fhall 
be  good  before  Office.     iS  H.  6.  cap.  6. 

I.  lF  the  kingleafes  land  far  years  referving  rent  to  be  paid  at  die 
"'•  receipt  of  the  Exchequer,  or' to  the  hand  of  the  recciycr,  if 
^^  '  the  Icflce  does  not  pay  the  rent  at  the  day^  the  *  kafefiall  be  void%  hf 
9ndl^^  which  his  eftatc  is  determined.  Though  it  doles  not  appear  of 
MaiyWed  record  that  the  eftate  is  determined,  becaufe  it  may  be  that  he  has 
^y*^'»  paid  the  rent  to  the  receiver  in  the  country,  yet  the  king  may 
rent  at  the  grant  thc  land  over  before  any  office  found  thereof.  M.  32,  ^3 
feafts  of  the  £1.  B.R.  between  Sir  MotleFinch  andTHRoGMORTON  adjudged. 
AnnuBda.    Contra,  M.  2  Ja.  B.] 

tion>andSt.      .         ^  .r  j 

Hichael,  with  a  provifo>  that  upon  non-peymtnt  within  40  days  of  either  of  the  ieafts,  the  leafe  ihoiill 
ceafe,  and  be  Toid«  In  9  Elis.  the  rent  was  not  paid  ac  Michaelmas,  nor  within  40  days  after  \  but  after- 
wards the  qaeen*s  receiver  received  it,  aqd  made  an  acquittaaca  as  if  it  had  been  paid  at  the  day,  and  ie» 
cetved  the  rent  afterwards  every  year  until  30  Eliz.  and  made  acquittances  of  it.  30  Bias,  the  ^ueea 
granted  this  land  ia  fee  to  Sir  T.  H.  and  afterwards  an  office  found  the  non-payment  o  Elis*  opo^ 
which  Sir  T.  R.  entomd.  And  the  qoeftton  was,  if  the  kafe  was  void  or  not  withoat  omoe  f  And  dl 
the  baroos  agxvedy  that  this  kafe  was  void  immediately  iipoa  the  non-payment,  and  that  tlie  land  isdiC 
chai^  of  this  contrad  of  the  terro^  and  the  patentee  is  no  longer  termor,  nor  (as  Manwood  &id)  a 
tenant  at  will,  nor  at  fufferance,  but  only  a  bailiflf  or  pernor  de  fon  tort,  and  then  all  the  acceptances 
afber  cannot  make  a  void  kafe  good.  Aild  they  likewise  held,  that  the  hx9t  eftate  ended  as  by  Kmitatioo  ; 
and  in  fuch  cafe  no  oiSce  it  necefluy  to  intitk  the  qoeen,  and  that  iherefon  thc  MtaMee  of  the  nmtn 
might  enter,  as  into  kad  of  wbidi  there  was  no  kafe.  Cro.  £.  %%o*  Hill.  33  Elis.  in  Scacc  S.  C» 
■  Note,  a  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  error  affigned  in  the  matter 

in  kw  s  and  after  aigument,  Mich.  36  Ar  37  Elis.  the  judgment  was  affirmed.  Ibid.— ~S.  C.  Poph*  53. 
by  name  of  Fiach  v^  Rifely.    >  >■  ■  2  Le.  134  to  145.  $.  C.  hj  name  of  Sir  MoyfeFinch*t  cal^ 

There  is  a  difference  betwiit  a  leafe  for  years,  referving  rent  payable  at  the  receipt  of  the  EjEcheqncTy 
with  fuch  provifoes,  and  when  it  is  payable  to  the  leceiver  or  his  deputy  \  for  in  the  firft  cafe  the  pay. 
ment  or  non-payaeat  appears  by  record  •  And  therefsre  to  prove  the  non-  payment,  there  needs  oa  ofice  \ 
but  in  the  laft  cale  die  payment  k  to  be  made  to  tbe  receiver  or  his  deputy,  and  that  appears  aot  oi 
record ;  «9nd  thertfioic  the  leafe  not  void  by  tbe  non-payment  without  office*  Agreed*  Cro.  Car.  loc^ 
Mich.  3  Car.  Stephens  v.  Potter. 

S.  c.  cited        [2.  &  if  the  king  leafe  land  for  years,  upm  em£tim  that  tie  UJfie 

a^u!*i45.  fi^  ^^  ^  ^^»  ^^^  ^^^  ^^  \t^^^  does  waft,  though  this  matter 
in  cafe  of  sir  of  forfeiture  was  a  matter  en  pais,  yet  the  king  may  grant  thc  kcnd 
MoykFmch  oTtr  befbre  any  oflSce  found  of  between  HungjIts 

mo2[^7bot  ^^  Sir  Thomas  Heneage  cited  M.  32, 33  Eliz.  B.  R.J 

'be  adds,  that  Ibme  fay  that  the  cafe  was  not  adjudged  bat  compounded. 

[3.  If  a  man  be  cemnBed  a  papijl^  yet  before  the  commlffion  u 
returned,  the  king  is  not  fufficiently  intitled  to  the  land  or  good^ 
to  grant  them.    Pafch.  2  Ja.  B.] 
Sec  S.  P.  Q^,  If  the  king  grants  an  office  of  a  receiver/hip  to  %  S.  atid  makes 


«.».  Toiy  s  /^  /^  tnoney  of  hu  debt  fiated  by  the  auditor  before  the  20/4  dam  ^ 
*  ■  March  then  next  enfuing^  upon  pain  of  forfeiture  and  lofs  cfbii  office: 

and  after  the  receiver  is  caft  in  arrear  in  his  account  before  the 
auditor,  and  does  not  pay  the  money  before  the  20th  ciy,  according^ 
to  the  ordinance  ^  and  this  arrear  appears  by  record  in  the  Exche* 
quer.    By  this  nonpaymeat  the  o£lice  is  forfeited^  a&d  tbe  king 

maj 
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may  grant  It  over  before  ztky  fcire  facias  brought  (or  office,  as  it 
fcemsy  or  other  record  of  the  forfeiture) ;  and  yet  if  no  grant  be 
made  to  another^  he  ought  not  to  be  removed  without  a  fcire  facias     C  82  3 
brought  by  the  king,  becaufe  it  is  an  office  of  record }  and  b^  re* 
cord  he  ought  to  be  difplaced.     D.  4  EL  a  1 1.  29.] 

1 8  xi«  6.  cap.  6m        % 
^  If  a  man  be  attainted  oftreafon^  and  his  land  fettled  in  the  aSuai  Br.  OAet 
foffeffion  of  the  king^  either  iy  a  fpecial fatute^  orty^sH.S.  cap.         JT^^SL 


king,  notwidiftanding  the  ftatute  of  18  H.  6.  cap.  6.  may  aSH.V— 
irrant  them  over  before  any  office  thereof  found.       D.  q,  4  B'.N.c.pi. 

W  145,  67.3  ^'^90..7H.8. 

6.  Ifmllein  of  the  ting  purchajes  goods,  the  property  is  in  the  king 
Without  feifure ;  contra  of  lands.  The  goods  may  be  wafted,  and 
therefore  it  feems,  that  grant  of  the  king  of  goods,  as  herCj  is 
good  without  office.  Br.  Patents,  pi.  83.  cites  35  £.  3. 

7.  Where  the  king  is  intitled  to  land  by  ward,  he  may  grant  it 
orer  before  office,  and  before  feifin,  and  he  may  feife  before  office; 
per  Gafcoign,  Thirwit,  and  Huls,  juftices.  The  reafon  feems  to 
be,  becaufe  the  king  has  only  a  chattel  in  it ;  but  fee  now  the  ftatute 

♦  18  H.  6,  6.  that  the  patent  before  office  is  void  of  land.  Br.  f?"  ^  *• 
Fatents,  pi.  49.^  cites  10  H.  4.  3. 

8.  18  ^.  6.  cap.  6.  ena£^s,  that  no  letters  patent  fhall  be  made  ^f  \  k  qua 
any  lands  before  an  inquifition  of  the  king's  title  be  found  returned  in  the  purcbaied 
Chancery  or  Exchequer  ;  f  if  the  kin^s  title  be  not  found  of  record,  nor  ^^  ^^ 
within  the  month  after  the  return,  if  it  be  not  to  them  which  profer  queeo^whlch 
tbezr  traverfe,  and  if  any  letters  patent  be  made  to  the  contrary  they  wm  pared 

the  Dolce  of  Suffolk  attaioted  of  high  treafons,  of  which  lanJ  purchaied  no  office  wat  found.  And  th« 
^•eftioo  was,  whether  the  patent  was  void  by  realbn  of  this  ftatute  ?  And  it  feexned  to  fereraly  that  th« 
pMeac  above  wat  good  hy  the  words  (if  the  king*s  tidey  &c.)  in  as  much  as  the  wBi  of  acuinder  is  fouji4 
in  tbe  Chancecy  and  Exchequer  of  record.  The  reporter  adds,  et  colligo  that  the  intendmeat  of  thU 
ftiCitte  U  to  rcfboa  grants  and  leafes  to  farm  made  by  the  chancellor,  treafurer,  oc  other  oficen  of  thft 
king  of  tenements  of  fubjeds  found  by  office  to  be  the  title  of  the  king,  and  feifed  into  the  hands  of  th« 
king  nefite  bcxwixii  the  finding  of  offices  and  the  return  of  them,  and  not  to  any  graatt  or  gifbi  ia  te 
impie  or  tail.  Sec.    D.  145.  b.  pi.  66.  Pafch.  3  &  4  P.  &  M.  Anon. 

Rhodes,  Pirryam,  and  Anderfon  J.  held,  that  this  ftatute  did  not  extend  to  the  grant  of  any  huidhaft 
dbofe  which  cosne  to  the  king  by  new  ttt.e,  as  wardlhip,  mortmain,  attainder,  and  the  like,  in  which 
cafes  the  mifchief  wa^  at  the  common  law  in  this,  that  thofc  who  had  right  could  not  travecfe  tht 
office^  and  have  the  land  in  farm,  but  were  prevented  by  grants  made  before  the  office  returned  by  which 
the  kug  bad  diiabted  himfelf  to  grant  the  land  in  farm  to  him  who  tendered  traterfe,  and  no  loan  coaid 
tnvcrfe  before  die  office  returned.    Mo.  Z09.  Pafch.  27  £lic.  Knight's  cafe. 


9.  Grant  of  the  king  of  the  body  of  a  ward,  or  of  goods,  is  good  S.  P.  Br. 
without  any  office  thereof  found  5  contra  of  loftd  by  the  ftatute  of  ?^^ 
18  H.  6.  Br.  Patents,  pi.  70.  cites  20  E.  4.  11. 

10.  The  king  granted  to  a  bifbop  bonafelonum  de  fe  within  a  ccr-  T^*  J"^ 
tain  prccind.     The  bifhop  was  attainted  of  treafon.     A  leffee  for  Exch^utr 
jet^s  of  the  bifbop  within  this  precinB  before  the  indictment  or  attainder  Chamber 
became  felo  defe  ;  the  king  had  before  this  granted  to  B.  his  almoner  3^^**!j 
^mnia  bonafelonum  defe  after  the  faid  treafon  committed,  and  be- 


moner 


fore  any  indi£bnent  \  after  this  grant  to  B.  the  bifhop  is  indited  and  ffiouidhaw 

attainted.     The  king  (hall  have  this  Icafe ;  for  the  king's  grant  to  ^^^^^/J, 

B.  before  the  attainder  of  the  biibop  was  void ',  for  tbe  king  granted  was  h«id  bf 

*that 


82  l^rerogatttie  of  tht  Ilinff. 

Brooke.  J.  that  which  he  had  not.  This  Is  a  remote pqffsbility  in  the  king  which 
BiMkCb.    ^^^^^  ^  granted.     Jenk.  210.  pi.  44.  cites  i  Mar.  D.  108. 

Baron  of  the  Exchequer,  Portman,  Brown,  Whiddon  juftices,  Baron  Saxby,  and  Griffin  attonxf 
generaly  that  the  alqioner  ihall  not  have  the  leafe,  but  it  (hall  be  in  order  and  dilbibution  of  the  Excbe- 
^uer  inter  pofieBionet  archiepifcopatus,  becaufe  as  the  power  to  grant  it  wu  not  in  the  queen  at  the 
time  of  the  grant,  in  as  much  at  they  were  in  the  archbiihop,  &c.  But  Bromley  Ch.  J.  Saunden, 
Stamford,  Jufiices,  Baron  Brown,  James  Dyer,  and  Cordel  the  Solicitor  e  contra ;  for  the  king  may  giant 
a  thing  which  is  not  in  him  at  the  time  of  the  grant,  but  which  may  come  aiterwards,  as  the  caftody 
and  marriage  of  the  heir  of  his  tenant,  or  the  temporalties  of  a  bifliop  cum  *  acciderint.  But  of  efchcat 
cum  accident  negator  penitus  per  Baker,  tamen  quaere  inde.  The  reporter  adds,  nota,  it  had  been  ckat 
if  the  archbifhop  had  been  attainted  of  the  treafon  at  the  time  of  the  grant,  the  grant  of  the  queen  bad 
been  good.    D.  108.  a.  pi.  29.  the  Biihop  of  ChicheAer  v.  Webb. 

•  C  8  3  ] 

^f  b)-~  (L  b.)  What  Things  fhall  pafs  hy  General  Words  with 
(A.  c)  to  Reference  to  other  Per/on  or  "f  Thing. 

'\  (L.  b)      [i.  iF  the  ling  purchafes  a  manor  to  tvhich  franchifes  real  are  regar^ 

*  danty  and  after  gives  the  manor  fimul  cum  lihertat.  ad  iilud 

IBr.  Ex-    JP^^^^^'  *"^  ^o^s  not/ay,fmu/  cum  libertat.  ad  illudfpeBant*  at  the 

tioguiih.       time  that  the  manor  was  in  the  hands  of  the  feoffor  of  the  iing,  the 

»eat,pl.3s.  franchifes  do  not  pafs  by  this  general  grant,  becaufe  the  franchifes 

**  of  common  right  were  annexed  to  the  crown.  J  43  Aff.  10.  per 

Thorpe.  43  E.  3.  20.  b.] 
^i*..  A»    I       [2.  But  otherwife  it  had  been  ii  fpecial  mention  had  been  made 
IFoi.  185.  as II  is aforcfaid  in  the  charter.     §  43  Aff.  10.  43  E.  3.  20. b.] 

^  Br.  Eztinguiihment,  pi.  3a.  cites  S.  C.  For  they  were  eztinft  before,  as  it  ieoni,  and  by  tfaefe 
'  they  pafs  as  appendants  \  per  Thorpe.  Br.  Incident,  pi.  12.  cites  S.  C. 


Thete  is  a  [3-  If  A.  be  feifed  of  a  manor,  to  which  the  franchifes  of  waife 
^iflerence  ^„^  f^^^y^  ^  f^^  ^'^^>  ^^^  appendant ^  and  the  hng  purchafes  the 
what  was  manor  with  the  appurtenances y  now  the  franchifes  are  re-united  to 
migmaiiy  a  the  crown,  and  not  appendant  to  the  manor ;  yet  if  Ar  gram  the 
/j^*/'J'  manor  info  large  and  ample  manner  as  A.  had  it ^  the  franchifes  will 
•Sct  things  psLfs  ^s  appurtenant  to  the  manor.     Co.  Litt.  121.  b.j 

which  are 

■01,  M  citalla  ftlonnmy  &c.  If  fuch  c<nne  again  to  the  king  they  are  merged  in  the  trown  ;  bot  it  it 
otbcnrife  in  cafe  of  a  Uety  park,  warren,  toli,  &c.  which  were  firii  created  by  tlie  king.  %  Mod. 
144.  Hill.  28  &  29  Car.  2.  C.  B.  in  cafe  of  James  v.  Johnfon. 

.   [4-  If  J-  S.  has  certain  liberties  appertaining  to  a  manor,  and  after 

the  liberties  are  refumed,  and  afterwards  the  king  grants  the  manor 

to  %  D.  with  general  words,  that  he  ftall  have  tot,  talia,  tanta  f^ 

eafaem  libertates,  bfc.  as  J.  S.  had,  &c.     This  (hall  not  pafs  the 

liberties  which  J.  S.  had  before  the  refumptioni    P.  1 1  Car.  B.  R. 

faid  bjr  Juftice  Jones  to  be  fo  adjudged.] 

9o$faUtbe        [5.  If  the  king  grants  all  lands,   tenements,  and  advowfms  ej 

lands  and      churches  which  were  the  prior  of  N.^s',  this  is  a  good  grant.     Br, 

V^cbwre   Patents,  pi.  87.  cites  32  H.  6.  20,  21.  per  Cur.] 

7.  S.^s.  Ibid. 

.  So  if  he  be  poflclTed  of  a  ward,  and  grants  all  lands  and  tenements,  adfovHons  and  knights  feet 
wbicb  wtre  J*  N**s,  father  of  the  ward.  ibid.  ■■  i^jof  all  lands  and  oeaemeBts,  4ec.  ^Mck 

were  J.  P.\  attmted  offtUnj.    Ibid, 

6.  Hk 


Prerogative  cf  tht  jffiifng:.  »      83 

(J.  The  king,  Jir  a  great  fum  of  meticyy  bargains  and  fells  to  A. 
the  maPior  of  Stepney,  and  the  m/ir/h  of  Stepney  in  fee^  and  the  king 
moreover  grants,  that  the  faid  patentee  fliall  have  the  faid  manor 
and  marfh  as  amply  as  tt  came  into  the  king^s  hands  by  the  grant  and 
farrender  of  the  bijhop  of  London ^  and  in  truth  the  king  had  not  the 
marfl)  by  fuch  grant  and  furrender^  but  only  the  manor ^  and  had  the 
marfifrom  others.  Rcfolved  by  all  the  judges  of  England,  that 
the  manor  and  marfh  pafs  well  by  this  patent.  The  faid  re* 
ftrence  in  the  faid  patent  to  the  bifliop  of  hondon* sfurrender  is  in 
the  kln^s  covenant^  and  not  in  the  body  of  the  grant ;  and  therefore  it 
does  not  vitiate  the  patent,  the  firll  certainty  in  the  king's  patent 
is  fufficient,  where  the  king  is  not  deceived  in  his  grant.  Jenk.  261 . 
pi.  60.  cites  Trin.  3 1  Eliz.  Hare's  cafe. 

7.  If  the  king  grants  over  certain  lands  ivhich  had  come  to  his  [  84  T 
hands  before^  and  graints  further  to  the  grantee  tales  libertates  privi- 
l^ia  jarifdicliones,  &c.  at  he^  who  'was  lajl  feifed  of  the  lands  bad^ 
vhereas  the  king  did  not  know  the  certainty  of  the  liberties  and  privi- 
'^^>  yet  the  grant  is  good  enough,  and  the  patentee  may  in- 
quire what  liberties  and  privileges  the  other  had  before  ;  and  in  as 
much  as  this  uncertainty  may  be  reduced  to  a  certainty  by  inquiry 
or  other  circumftance  the  grant  is  good.     10  Rep.  65.  a.  Hill* 

lojac.  in  Whiftlcr's  cafe. — Cites  PI.  C.  12.  b.  in  Foeafia's  cafe. 

Sec  (I.  b)— 
(L.  b)- 

(K.  b)   Grants  of  the  King.     [Words  of  Reference. 'I  \^'^^^ 

(R.  0} 
[i.  iF  Hitabhot  of  D,  haddcodands  by  grant  of  the  king  in  a  certain  If  an  abbot 

^  vill,  and  after  the  ahby  comes  to  the  king  with  the  poflciHons  ^**  ^^''^^  ®^ 

ty  tl^c  ftatute  of  di Ablutions,  and  the  king  grants  the  land  and  vill  which  had 

vf  bona  isT  catalla  felonum  by  cxprefs  words,  and  after  makes  a  grant  w*'*^^  and 

with  general  words  of  toty  talioy  endem  feT  hujufmodi  f ranch. fay  //-   p^ndamta 

hertateSf  is^c,  ^vhich  the  abbot  had  in  the  faid  land  and  vill  :  the  it,  &  catalia 

Eatentee  fliall  have,  by  thofe  general  words,  deodands  which  fhall  felonum  & 
appcn  there,  in  as  much  as  it  has  reference  to  the  liberties  which  ^d^thTma- 
the  abbot  had*     P.   11  Car.  B,  R.  between  the  King  and  the  noromesto 
Ikhabitants  of  St.  Edmond's  Bury  in  Suffolk.     Adjudged  «**«  icing's 
in  a  quo  warranto  and  plea  made  thereto.]  jie  granu" 

over  With  1  tot,  ul'ia,  &c.  there  thry  pafs,  and  the  fccond  grantee  Hiall  have  w^ifs  and  eftrays  as  appen- 
<tnrtto  the  manor,  but  not  caulla  felunum  &  utlagatoruon,  unkia  be  ha»  Ipecial  grant  of  them  by  deed. 
I^  S4;«  IB  Itin.  dc  Walchaxs. 

[2-  If  xhe  rcflory  impropriate  ofW.  to  ivhich^n  advowfn  of  a  Bend.  252. 

Parage  is  appendant^  comes  to  the  king  by  efoheat  by  attainder  of  J.  S.  jJi'f]/^^^'^** 

and  the  king  ex  certa  fcicnlia  ^mcro  moiu  grants  to  B.  in  fee  all  the  pleadings, 

poffclTions  of  tlie  glebe  and  tithes  of  the  reftory  by  fpecial  and  adjudged.— 

panicahr  names,  and  generally  omnia  hered'Usmentafua  quacunque  ^' ^*  *^'^^^ 

parcel,  fpec^.  vel pcrtin.  dicfa  reHoria  de  W.  (but  no  exprefs  mention  j,.  Hiii.'  10' 

ii  made  of  the  reftory,  or  of  the  advowfon,  &c.)  adeo  plene  {5"  in  Jac.  in 

tarn  asnpUs  modo  is^  forma  qualitaie  tf  conditione  prcut  diFlus  J,  S,  ea  '^/*'^^ 

AafciV  c^  prout  ad  manus  ipftus  regis  devenerunt  feu  djvenire  debue-  a  ^io4,  ,. 

*"«»/.    In  this  cafe,  i>y  this  grant  and  the  faid  general  word",,  the  HiU.  ^6  if. 

A'oL.  X\'^1I.  H  advowfon  **• 


84  Jptetoffatftoe  Of  tfte  »frgr- 

ft7  6ar.  ft.    adrowfon  of  the  vicarage  {hall  pafs,  and  by  the  faid  word^  adeo 

th^Bifl^^'  V^^^^f  ^^*  V^^^^y  ^c.  &  ex  gratia  fpcciali,  certa  fcientia,  Scd 

of Rochdter  the  parfonage  (hall  pafs   alfo.     D.   i8  EU  350,  351.  21,  22. 

adjudged ;  for  the  queen  by  ignorance  is  not  deceived,] 

3.  If  the  king  has  a  manor  by  efcheat  or  by  purciaje,  and  granti 
the  manor  at  entirely  as  J.  N.  held  it^  or  as  it  came  to  his  bands  by 
efcheat  J  an  advowfon  appendant  paflcs  without  the  other  words ; 
for  it  fhall  be  intended,  that  the  king  is  apprized  of  his  right  j  per 
Thorp  quod  Curia  conceilit.    Br.  Patents,  pi.  6.  cites  43  £•  3.  22. 

[85] 

See  (I.  b) 

(z:  bj  (L.  b)  What  Things  (hall  pafs  by  general  Words 
5 A.  c)  to  Yi\i]x  Reference  to  other  Tbinjr. 

(E.  c)  &  .0 

(R.  c) 

The  cafe  ^j.  "TTtHEN  the  charter  of  the  king  in  general  terms  refers  to 
QucmEH-*  ^  certainty^  this  contains  as  exprefs  mentiftn  as  [if] 

»^h  being  the  certainty  had  been  expreffed  in  the  charter,  though  the  certainty 
fafidofa  to  which  the  reference  is,  be  not  of  record^  but  lies  in  averment  bj 
wWch  u     matter  en  pais  or  infoB.     Co.  10.  Whistler,  64.     Refolvcd.} 

sdinvf/w  was  appendant  in  her  demefne,  as  of  fee  in  right  of  her  crown,  granted  the  faid  mamory  with 
the  appurtenances,  y^r  21  years ^  txceptmi  tbt  advcwfon-y  and  afterwards  reciting  the  laid  demife  and 
exception,  ihe  made  atiother  grant  te  the  fime  grantee  f^r  amtber  term  of  years,  with  the  Ske  exeeptm. 
King  James,  in  confideration  of  fervice,  ex  ccru  fcientia,  &c.  granted  the  manor  caio  fttit  jaribos,  Ac. 
to  G.  H.  exceptU  qnet  In  eifdem  Uteris  patentibus  excipiwHtur,  and  mentions  the  leaic  in  rererfion,  and 
the  like  exception  therein )  but  then  follows  this  daufe,  &  uherius  dt  uherwr't  gratia  noftra  Sc  ex  certa 
fcientia,  ^c.  damus  omnia  et  fingula  tenemtnta  prjediBe  manerk  futquo  medo  fpeffaut,  Qfc,  £t  vlieint 
damus,  &<•  to  the  faid  G,  H.  and  his  heirs  the  faid  manor  ac  caetcra  omma  ic  fingula  pra^miiTa  cum 
eorom.  peiVinentiis  adeopltne,  &c.  as  the  fame  came  ft  himy  and  nvw  are  in  his  hands*  And  it  wasr^ 
folvcd  as  here.  And,  idly,  It  was  refohred,  that  if  thofe  words  (adeo  piene  et  integre)  had  been  omit- 
ted, then  it  would  not  have  pafled  by  the  firft  claufe,  but  by  the  addition  of  the  laft  cUufe»  «U  the 
parts  of  the  patent  taking  cfTed  at  one  and  the  fame  time,  the  advowfon  fhall  pafs  appendant.  Amd, 
3dly,  Though  the  firft  claufe  of  the  grant  reiirs  to  the  demife  in  which  the  advowfon  is  excepted,  yet  by 
the  middle  daufe,  all  tenements,  &c.  pertaining  to  the  faid  manor  are  granted ;  and  the  laft  claufe  grants 
the  manor  with  the  appurtenances,  &c.  adeo  plene.  4thly,  It  was  tefolved,  without  any  difficulty,  chat 
the  exception  ihall  be  extended  only  to  the  kafea  recited,  and  not  to  be  any  exception  out  of  the  letters 
patents  of  the  fee  fimple.  And  judgment  was  given,  that  the  advowfon  paiTed.  zo  Rep.  63.  Hill. 
JO  Jac.  Wh'fUr\  cafe. — S.  C.  cited  z  Mod.  1.  Hill.  z6  ic  27  Car.  a.  C.  B.  in  cafe  of  the  King  v. 
the  Biibopof  Rochefter. — S.  C.  cited  2  Mod.  107.  Trin.  28  Car.  %.  in  Scacc.  in  cafe  of  the  Attorney 
GcMial  V.  Sir  Edward  Turner.— S.  C.  cited  Hob.  170.  HIU.  12  Jac.  Stukdy  v.  Butler. 

[2.  The  prior  of  Chrijlchurcb^  in  the  county  of  Southampton^ 
yrsi%feized  of  the  manor  of  Chriftchurch,  and  of  a  free  fijhing  ingrrfs 
in  the  river  of  Avon  in  Chriftchurch  ;  and  all  this  came  by  the  difiblu- 
tion  of  moriaftcries  in  '^i  H.  ^  to  the  king;  and  the  king  grants 
the  manor  of  Chriftchurch,  and  thefaik  ef  ihe  faid  priory^  and  all 
landsy  tenements^  and  hereditaments  in  Cmiftcburch  aferefaid,  at  any 
^_  time  appertaining  to  the  faid  priory  ;  and  all  liberties ^  privileges^  fru 
.  186.  'wai-rensj  free  fifhings^  bfc.  ^  belonging  to  the  faid  mattor.  The  faid 
fifhery  which  the  prior  had  in  grofs  (hall  pafs  by  this  grant ;  for 
it  will  pafs  by  the  general  words  of  (all  lands,  tenements,  and  he- 
reditaments at  any  time  belonging  to  the  faid  priory),  this  being  an 
hereditament  belonging  to  the  priory;  and  the  laft  words,  in 
which  the  free  fifhery  is  exprefsly  granted  with  a  reJlriBion  (aptmr* 
tenant  to  the  faid  manor)  will  not  reftrain  the  firft  general  words,  but 
the  pifchary  in  grofs  inall  pafs  by  it  \  for  the  laft  words  were  <vi]y 
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uk  niajorem  cautelam.  Mich.  1 1  Can  B.  R.  between  Lord  Aruk- 
DEL)  of  Wakdek^  and  Alderman  Venn,  per  Curiam.  Refolved 
and  rukd  accordingly  upon  evidence  at  the  bar.] 

[3.  King  Ed»  6.  'wasfe'tzedinfee  of  the  manor  ofC*  of  which  a  nvood^   S.  C.  cited 
eontaining  300  acrety  was  parcel ;  \iC  granted  the  /aid  wood  in  fee ^   ??*P*^^'^* 
and  after  the  faid  wood  reverted  to  him  as  efcbeat  for  treafon,  after-  c.B.' m 
wards  fueen  Mary  granted  the  faid  wood  infee^  the  grantee  regranted  Sir  Moyle 
iV  to  queen  Eli'zabeth ;  and  afterwards  queen  Elizabeth  granted  the  J^inch'icift. 
manor  b*  omnes  hofcos  modo  vel  antehac  cognit,  vei  reputat.  ut  pars 
membntm  vel  parceW  ejufdem  manerii  to  the  earl  of  Leicefter  in  fee. 
In  this  cafe,  hj  thofe  words  the  woods  {hall  pafs ;  for  the  word 
antehac  in  cafe  of  the  king  may  well  have  rettofpe£l  to  the  time  of 
£.  6.  but  not  ultra  if  the  word  unquant  be  not  adjoined  to  it.    But 
in  cafe  of  a  fubjedl,  the  word  (antehac)  without  the  word  unquam 
precedent  ihall  be  conftrued  quocunque  tempore  praterito.     D.   20 
El,  362.  And  fame  cafe  reported  with  the  pleading.  Co.  Ent.  3812     F  86  1 
adjudged.  £t  ibidem,  383^  384.  the  reafons  (hewn  of  the  judgment.] 
[4.  If  the  tings  grants  the  manor  ofD.  with  the  appurtenances,  and 
oil  other  lands,  paftures,  woods,  et  hertditamenta  antehac  cognita^ 
ufitata,accept2i vclreputata  ut  memb^um  vel parcella  manerii  pf aedi£ti, 
a  wood  which  is  not  parcel  of  the  manor  truly  ^  and  in  right,  fcilicet,  in 
fo8o  et  jurcy  (hall  not  pafs,  though  it  be  averred,  that  the  faid 
wood  adtunc  antea  fuit  reputat.  &  parcel'  manerii  predic^i ;  with* 
out  faying,  that  it  had  been  reputed  parcel  time  out  of  mind,     ¥ot 
Inatter  of  inheritance  cannot  take  any  good  foundation  without 
couplbg  and  annexing  time  of  prefcription.     Mich.  21,  22  £1.  in 
Scacc.  Rot*  302«     Adjudged,  quod  vide  in  the  New  Entries,  380, 
where  the  reafons  of  the  judgment  are  entered  upon  record  ;  this 
was  upon  a  demurrer  between  the  King  and  Imber  and  Wilkin 
defendants,  j 

[5.  And  in  the  faid  cafe  if  it  had  been  averred^  that  the  wood  Was 
tcputed  parcel  oi  the  manor  time  out  of  mind,  &c.  though  in  cafe 
of  a  common  perfon,/n^  offuch  ijfue  might  be  by  vulgar  and  diffu- 
fcd  reputation  of  people  of  the  fame  vill,  or  *  of  our  or  of  other  •  Orig. 
manor  and  manors,  or  vills  adjoining,  &c.  or  of  the  body  of  the  [Noftrim.] 
county,  &c.  yet  in  cafe  of  the  king  in  fuch  ifiues  [as  to]  the  word 
(reput.)  the  evidence^  or  proof  ihall  not  be  by  fuch  vulgar  and 
diftifed  reputation  of  the  people  \  but  the  proofs  ought  to  be  byfime 
Platter  of  record  or  writing,  as  by  tlie  exprefs  valuation  of  it  between 
the  prince  and  the  fubje£i,  in  the  particulars  of  the  purchafc,  or 
in  the  funrejs  and  books  of  accounts  of  the  auditors  and  receivers, 
bailiffs,  and  fuch  officers  and  miniilers  always  entered  and  an- 
fwercd  in  the  rolls  and  books  as  parcel  of  the  manor ;  othen^^ife^ 
it  is  not  any  proof  of  the  reputation  in  cafe  of  the  kingi  In  the 
laid  cafe  of  21  and  22  £1.  bctlNreen  the  Queen,  plaintiff,  and  Im- 
KE  and  Wilkin,  defendants;  refolved  per  Curiam,  as  it  19 
eotercd  upon  the  record  in  the  faid  New  Entries,  380.] 

£6.  If  there  were  two  reS^ries  and  two  reBors  in  one  churchy  and  ?^ ^f  i.  fc, 
fo  two  feveral  advowfons,  and  afterwards  they  arefeverally  appro* 
priated  to  one  re/igiaus  hofpital  as  fevered  reBories,  and  at  feveral  times, 
wd  tie  rtSories^them  appropriaUd  33  £,  31  hut  edways  after  enjoyed 
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r*  ■^— '  ^  by  the  hofpital  as  one  reSloty  appropriate ;  andfo  reputed  to  be  one 

*  Fol.  187.  reflory  •  till  the  diffolution  of  the  hofpital,  which  came  to  H.  8.  by 

"         the  ftatute  of  3 1  H.  8.  and  afterwards  it  is  granted  by  queen  Eliza- 

^  beth  by  the  name  de  tota  ilia  reBoria  nojlra^  &c.  where  in  truth  they 

were  at  the  commencement  feveral  reftories,  yet  it  (hall  be  a  good 

grant,  by  reafon  of  the  reputation  that  it  was  one  reftory  fo  long 

time.    Mich.  15  Car.  B.  R.  between  Goadbie  and  Barloe,  per 

Curiam.     Refolved  upon  evidence  upon  a  trial  at  the  bar,  which 

concerned  Mr.  Staughton,   the  patentee,   for  the  reft  cry  of 

Moreton,  which  was  parcel  of  the  poiTeflions  of  the  hofpital  of 

St.  John*8  in  Warwick.] 

7.  King  John  granted  to  the  corporation  of  Waterford  cuflumam 
vocatam  the  murage  de  omnibus  rebus  venalibus  infra  didam  civitatem 
emptis  feu  venditis  adeo  plene  et  integrejtcut  burgenfes  villa  de  Briftol 
habebanty  &c.  And  it  was  refolved,  that  by  thofe  words  no  cuf- 
tom  or  fubfidy  is  granted  to  them,  for  this  reafon,  (among  others,) 
that  the  reference  to  the  vill  of  Brillol  is  uncertain  and  void,  be- 
caufe  there  is  no  fuch  vill  or  borough  called  Briftol  in  this  kingdom 
of  Ireland ;  and  the  vill  of  Briftol  intended  in  the  charter  being 
in  England,  the  averment  that  the  burgefles  of  Briftol  had  murage 
at  the  time  of  this  grant  cannot  be  tried  here.  Dav.  Rep.  13.  a.  b. 
Mich.  5  Jac.  B.  R.  in  the  cafe  of  cuftoms. 

Sec  (M.  h.  [M*  b)  Grant  of  the  King.  Prerogatives^  \or  other 
*^'  T.bifigs.'\  What  Things  he  may  grant  over. 

[i.  8  E.  4.  Rot.  Claufo  Memb.  6.  Dorfo.  Verdun  habebat  omnts 
libertates  ad  coronam  bf  regiam  dignitatem  pertinentes  excepta  tamen 
croceay  and  thofe  by  grant  of  the  king,  &c.] 

[2.  12  E.  I  Rot.  Chartar.  Memb.  3,  pro  civibus  London^  vice- 
ecmitatus  de  London  fa*  ^iddlefex  granted  to  them  by  H.  3.  and 
other  liberties,  quodfaciat  vicecomites^  £5*^.] 

[3 .  The  king  may  appoint  another  to  ajfent  to  the  eleflion  of  an  abbot 
or  a  bijhop.  1  E.  i.  Rot.  Pat.  Memb.  15, 16.  6E.  i.  Memb.  14* 
P.  10.  7E.  I.  Memb.  7.] 

[4.  10  £.  1.  Rot.  Pat.  Memb.  2.  power  given  to  one  to  ajfent  to 
the  eleSiion  of  a  future  abbot  ^  &c.] 

[5.  10  E.  I.  Rot.  Pat.  Memb.  4.  potejas  concejfa  Edmundo  Com. 
Cornub.  admittend*     Nomine  isf  vice  regis  majorem  Oxon,  cum  ipfum 
ex  parte  communitatum  villa  prediHa  fthi  prefentari  contigerit*     Con- 
ftmiL  ibidem,  pro  majore  tsf  vicecomitibus London.'] 

[6.  Vide  grant  to  the  atfhs  regni  of  divers  things,    i  £•  2.  Rot. 
Pat.  Part  2.  Memb.  28.] 
The  king  [7.  The  king  cannot  gi^nt  the  next  lapfe  of  the  church  of  D. 

Twi^^'In   ^^^  *^^  happen,  before  it  happens.    Hob.  R.  208.] 

a  icliglous  houfe>  or  prefent  one  to  the  church  of.  his  patrons^e  in  reverfion,  as  is  agreed  in  39  H.  6.  48. 
For  in  thofe  and  other  like  cafes,  thq  U&ny  has  only  a  prcfcntment  or  commendation  of  a  perfooy  wken 
the  corody  or  choich  is  void.    S  Hep.  35.  b.  Mich.  6  Jac.  in  the  earl  of  Rutland*s  cafe. 

[8-  If  a  lapfe  happens  to  the  king,  he  cannot  grant  it  over ;  for  ^ 
is  a  truft  m  hwiifelf.    Hob.  R,  208.3  • 
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tp.  The  king  cannot  grant  to  another  officium  pinctrtid^  called 

the  butler  of  London,  and  the  hutlerage  and  prifage  ofwinebabend. 

firi^jtars;  for  it  is  not  grantable  over,  it  being  but  purveyance 

ibr  wine  for  the  king's  houfe.     M.  40,  41  £1.  B*  R.  Sir  Thomas 

Vavisor's  cafe.  Dub.  5.     Quere.] 

[10.  The  king  cannot  grant  over  to  another  the  file  makiftg  of  S.P.RetoU 
gunpowder  for  to  dig  tn  the  fill  of  other  men  g  for  it  is  purveyance  to  ^*^  ?*  ^P- 
dig  in  another's  foil,  fand]  is  a  prerogative  not  grantable  over,  c^eoffait- 
M.  10  Ja.  B.  Sir  Robert  Johnson'/  cafe ;  per  Curiam.]  petit. 

[11.  Trin.  2  E.  3.  B.  R.  Rot.  The  king  granted  to  the  abbot 
of  Reading,  inter  alia,  necfaciat  tnilites  ntfiinfacra  vejle  ChriJH  106. 
in  qua  parvuhs  fufcipere  modefte  caveat ^  maturos  aictemfeu  difcretos  tarn 
ckricM  fpmm  laicos  provide  fufciplai^  \SfcJ\ 

f  U.  Rot.  Pari.  25  E.  3.  2.  Part  N.  11.  all  the  profits  of  fines ^  Prynne'i 
amercements  of  the  labourers ^  fellers  of  viBuals  againft  the  flatute^  Cott.  Rec. 
granted  to  the  commons  for  eafe  of  the  poor,  inpayment  ot  tenths  Abr.Noii, 
during  this  payment.]  J|„J^*' 

coofideraticn  of  the  grrat  dearth  of  corn,  releafeth  the  half  of  bis  prorifion  appointed  to  be  taken  by  the 
parrei^on.  But  N''  iS  is,  cbat  the  fines  of  labourers  nuy  be  paid  to  the  chief  taxes  of  this  fifteenth^  in 
aid  of  tbe  poor. 

[13.  If  A.  leafes  land,  referving  rent,  and  after  is  outlawed, 
and  an  inquifition  thereof  found,  and  a  feifure  of  it  made,  and  the    ^ 
king  grants  over  tbe  *  benefit  of  the  outlawry  quam  diu  in  manibusfuis,  •  pol.Tssr 
it  (hsdUl  continue,  the  patentee  (hall  have  tne  rent  referved  upon  the  *   --\-    * 
leafe^  which  (hall  become  due  during  the  outlawry,  fo  long  as  it 
continues  in  the  hands  of  the  king.     Mich.  10  Car.  B.  R.  between 
Culpepper  and  Coveney.    Per  Curiam.    Refolved  upon  a  fpecial 
?crdia.     Intratur  Tr.  7  Car.  Rot.  835.]  C  88  ] 

14.  The  king  cannot  grant  to  another  the  jj^^r,  daj^  and  waft  Br.  Prero. 
pven  him  by  the  law5  for  he  cannot  transfer  his  mercy.  Jenk.  307.  f  oArcitts 
pi.  83.  cites  3  E.  3.  Fitzh.  Corone,  310.  s.  c. 

S.  p.  By  all 
the  judges.    Jenk- 79.  pi.  55.  cites  1  H.  5.  Fitsh.  Executors,  to8.  S.  P.  Jenk.  304.  pi.  77. 

dtts}£.3.  Corone  Fit«h.  3 10.  Sumf .  50 . 

« 

15.  The  king  fliall  have  all  tithes  which  are  in  places  that  arc  Br.Preroga- 
«rf  ofanjparifb^  as  in  Inglewood  Foreft,  &c.  and  may  grant  them  cit«»s.c*il 
over  by  bis  letters  patents.     Br.  Patents,  pi.  33.  cites  22  AS.  75*    Br.  Difmes, 

pi.  lo.  cites 
S.  C.  Br.  Prerogative,  pi.  47.  cites  S.  C.  Br.  Scire  Facias,  pi*  154.  cites  S.  C. 

16.  Note,  That  the  king  by  charter  by  exprefs  words  may  grant  ^''  Patent** 
Ua  commonalty  or  corporation^  to  make  another  commonalty  or  ror-  §,  c.*'  ^'  ^* ' 
fcration,    Br.  Prerogative,  pi.  53.  cites  49  AfT.  8. 

17.  The  .king  may  grant  over  a  chofe  in  aBion.     Br.  Chofe  in  ju  if  hehu 

AQion,  pi.  I.    cites  3  H.  4.  8.  Mannmiiy 

*  ^  ^  ^  oucof  the 

priory  of  D.  he  may  grant  the  annuity'orer,  and  the  grantee  ihall  have  writ  of  annuity.  Ibid.«-««» 
Br<  I  raogatire,  pL  1  »•  cites  S.  C.  ■  •So  where  a  man  has  rsvUhed  tbe  king's  ward,  be  may  grant 
ow iiis  adion  dicreof.  Br.  Patents,  pi.  55.  cites  5  E.  4.  8.— *-IJe  may  grant  over  his  adlon  and  tu$ 
ckofein  adioe.  '  Br.  Chofe  in  A^ion,  pi.  6.  cites  2  H.  7.  8.  Tiae  king  m^y  grant  tf^ia*  after 

tiut  be  has  cauie  of  adion )  a^  of  debt,  atiil  tb.ugi  certain^  but  mt  of  trejpaji  and  things  tinctrtMn* 
^*\.  b.  pL  7,.  S*  V*  Bs.  Chofe  in  A^on,  pi.  xi.  cites  5  £•  4*  8.«-^Br.  Patents,  pi.  55, 

citaS.C. 
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It  ^as  fitd  for  !j}^,  t1)it  the  king  may  grant  a  cboft  in  affion,  which  is  ptrfinal^  as  dfcbt  and  dasiaget^ 
&c.  or  tf  (^^  m'txtf  as  the  ward  or  the  body,  hut  mt  a  c^oje  real,  as  a£rion  of  Und,  &c.  as  rigbc% 
entries,  a^oos,  ice*  which  abbots  may  have,  and  that  the  king  (ball  have  thofe  by  the  fiatute  of 
diiiblution  of  abbeys  31  fi.  8«  thofe  chofes  in  a^ion  the  king  cannot  grant.  But  fee  if  theie  are  not 
coords  in  this  fiatftte  to  fut  the  king  in  fojftfimf  though  tie  ailnt  <vas  put  to  bit  affion,  Br.  Paicnts, 
pl«  98.  cites  31  H*  8. 

The  king  may  grant  a  choie  in  action,  bat  not  without  fptcial  ^crdi.  3  Lev.  135.  Mich.  35  Cv^  a* 
C*  B.  TnVel  v.  Ctftaret.— — >S.  P*  i%  Rtep.  a.  ford  y.  Shejdon. 

« 

Br.  Con.  |8,  If  the  king  grants  to  a  man  to  have  ^ferry^  and  to  take  of 

4Mcitai'sx.  ^^^y  ^"^  ^  halfpenny,  &c.  this  is  good  \  for  it  is  quid  pro  quo, 

Br- Patents,  pi.  12.  cites  13  H.  4.  14. 
Soofpontagf       J  p.  ^nd  the  king  by  his  patent  may  grant  to  a  man  to  take  a 
pJ/K^^'    halfpenny  of  every  man  fir  incloftng  of  his  vill^  to  have  fojfage  there ^ 

'hnJfpenmyf      Ibid.  pCt  GafcOJgn, 
to  make  the 

bridge)  for  they  have  piidfro  fuo.    Ibid.  i.  So  of  toil  for  the  fame  cauie.    Ibid.  Br.  Coo- 

tempts,  pi.  4..  cites  S.  C.  But  the  king  by  his  letters  patents  cannot  grant  murage,  &c.  to  take 

fuch  fum,  Arc.  becaufe  it  is  in  charge  of  hit  feople,  which  cannot  be  without  par liavtent*     Ibid. 

The  king  may  grant  toll  to  be  taken  in  fair  or  market,  but  ftcr  to  uWc  for  pajfage  in  the  highway ,  viz^ 
thorougb'toll \  for  tbJs  cannot  be  taken  but  by  prefer iption»    Br.  Prerogative}  pi.  1 1 2.  cites  50  E.  3.  . 
He  may  grant  toll,  fair,  market,  Uc»  hut  not  to  have  aJSfe  of  frejb  force,  nor  toll  traverfe,  nor  f»//. 
thorough  j  for  thofe  are  by  cuftom,  which  cannot  ccmmence  at  this  <)av  by  grant  \  for  the  king  cannot 
make  a  law  by  his  grant.     Br.  Patents,  pi.  100.  cite^  37  H.  8. 

It  is  agreed,  that  the  king  cannot  grant  toll  to  be  taken  in  the  highway,  which  is  free  \  hutponiage 
and  nutrage  may  be  granted,  becaufe  there  is  ^niJ  pro  quo ;  but  then  tnc  payment  thereof  {hall  be  co 
longer  made  than  the  bridge  continues  for  the  uie,  or  the  wall  continues  for  t|ie  defence  of  the  fubje^, 
floy,  176.  Dai cy  ▼•  Ailco. 

* 

Br.Preroga-  20.  The  king  cannot  grajit  his  prerpgative.  Br.  Patents,  pL  13, 
»X  •-  Ci^"  M  H.  4r  9: 

Ibid.  pi.  60.  cites  a  H.  7.  13.  S.  P.  Per  Kebill, Though  the  king  grapts  jnra  r^^Psa^  yet  i| 

Ihall  not  exclude  the  king  himfelf.     Per  H^di'J.  Mar.  165.  Hill.  17  Car.  Anon. 

Holt  Ch.  J.'fs^id,  he  did  not  know  any  reafon  for  a  difference  between  the  ancient  lands  of  the  inherit 
tanfe  of  the  crown,  and  other  ejlates  which  the  king  has,  which  are  of  a^  higher  nature,  and  called  tfa^ 
fivwcri  (f  the  crown,  as  waifs,  flrays»  &{:.  as  in  9  Rep.  the  Abbot  pr  Stbata  Marcxlla^ 
cafe  J  alk»  hundreds  might  he  aliened  in  fee,  till  for  feveral  inconveniencies  it  was  retrained  by  tbeftaiate 
of  £•  3.  and  the  king  mi|ht  ere^  a  county  palatine,  and  feparate  it  from  the  Immediate  governmeoC  of 
the  king,  with  a  power  to  pardon  treafons,  felopies,  &c.  till  the  ftatute  of  27  H.  "8.  cap.  24.  which 
zt •unites  the  ilbcrtiei  and  privileges  to  the  crown-  Skin.  604.  Mich.  7  W.  3.  in  Cam.  Scacc.  in  ths 
^juiker^c  cafe* 

*  The  king  21.  The  king  cannot  di^p/e  of  his  crtnvn  by  te/tmnunty  though  it 
Srabbo?of  ^""d^^  *^  great  feal :  noir  of  the  *  ports  of  the  kingdom  j  nor  of 
Whitney  the  the  jeweJs  of  the  crown  /  nor  of  power  to  pardon  f  treafon  wr  fehnj, 
cnfi^dy  of  a  y^f^in  this  kingdom ;  nor  of  power  to  make  %  judges^  jufikes  of  die 
tattwwV*  pc^ce,  or  fhefiffs:  nor  of  fuch  which  concern  government  in  a 
key  of  the  high  degree;  of  thefe  the  king  can  neither  make  a  grant  nor  a 
kingdom,  ^eftament*  He  may  grant  the  ||  /sw^^  which  he  has  in  jure  coronal 
forc  aT*^"  h  ^^^  letters  patents,  or  by  his  nvill  under  the  great  feaU  By  all  the 
grant  was     Judgcs.    Jcnk.  79*  pi/ 55*  citcs  I  H.  5.    fitzh.  Executors,  io8. 

void,  andfo 

adjudged;  and  fuch  grants  are  cxprefiily  againft  9  E.  3.  f .  Godb.  154*  Pafch.   ii  Jac.  in  the  cafe  of 

eiothworkertof  Ipfwich.— — Roil.  R.  5.  in  S.  C.  S.  P. Jcnk.  304.  pi.  77. 

\  A  gr4nt  to  pardon  treafons  is  Tmd ;  but  in  Scotland  and  Ireland,  fuch  grant  to  be  executed  in  the 
name  of  the  king  is  good.  And  lb  to  make  knights  there.  The  diftance  of  place  andfuddea  occmfom, 
and  the  king's  abfence  make  the  difierence.    By  all  the  Judges  of  England.    Jenk.  171.  pi.  36.  cites 

I  H.  7.  16.  ^  •         * 

\  1  he  king  cannot  gra^t  to  a  man  to  make  an  o^cer  of  record  to  ferve  the  king^s  court,  nor  to  maka  a 

jutka^  QQKre;  for  cities  and  burghes  have  fuch  liberty.     Br.  Patents,  pi.  45.  cites  z  H.  7.  6. 
The  king  cannot  grant  a  pow^r  to  any  to  make  juftices  of  oyer  and  tetminer ;    but  he  ought  to 

^tute  fo<b  juftices  hlmlUf ;  for  It  is  a  high  ptaogative.    Jenk.  171.  pi.  36.  cito  1  H.  7.  i6« 
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Crfltf  of  the  king  made  to  tbt  tAUt  tfSt*  Alhan*t  to  make  jufiieet,  is  not  good  j  fnr  it  is  a  thing  «ir- 
■aeaf/*  ri*  rrnrfr,  and  cannot  be  levered,  as  grant  to  wmke  demounsj  or  to  parion  fei^f^t  is  not  go<>d| 
auTMFj  rf Reward  in  Utt^  or  jufice^  where  cooufibce  of  plea  is ;  for  thofe  are  the  ftewards  or  jull.cet 
of  ibe  king  \  but  the  giant  abov^to  the  abbot,  to  malce  jufticiarios  fuot  [is  noc  gx>4j,  and  futh  zx^^ 
wA.  allow  eler^  to  a  Jdony  nor  the  ordinary  is  not  bound  to  obey  him*  Br.  Patents,  pi.  iii.  citts 
fto  H.  7.  6.  I.     Fineox  JuflJce. 

I  The  king  has  power  to  alien  or  charge  the  efbte,  which  he  has  ia  jure  ooronc;  per  Holt  Cb.  J. 
Mich.  7  W.  3.  Skin.  602,  603.  in  the  Banker's  cale. 

22.  If  the  king  grants  to  me  a  fair  and  toll  in  B.  this  is  a 
good  grant ;  per  Hunt.     Br.  Patents,  pi.  16.  cites  19  H.  6.  62. 

23.  Praecipe  in  capite,  the  king  cannot  grant  to  dtvifn  land  tef^  '^^  ^*"t 
tamenti   nor  that  the  youtjgeft  fon  Jball  inherit ;  nor  that  land  Jhall  thatTa'Ss*" 
he  ancient  demefne^  or  the  like,  and  yet  prefcription  and  cuftom  ihatibedc. 
Jicsof  them.     Br.  Patents,  pi.  25.  cites  37  H.  6.  27.  j!u  h^E*^ 

ii/b, gsielkind,  nor  the  like;  for  thofe  are  by  cuftom,  which  cannot  commence  at  this  day  by  grant ; 
for  ths  king  cannot  make  a  law  by  his  grant.     Br.  Patents,  pU  100.  cites  37  H.  S.  S.  P.  Br. 

I'^crogative,  pi.  53.  cites  49  AlT.  S.  Br.  Patents,  pi.  41.  cites  S.  C. 

24.  The  king  might  aflign  part  of  the  tenths  granted  to  him  hy  Br.  Chofe 
the  clergy  to  certain  of  his  creditors,  and  by  this  the  clergy  became  "}  ^^  |.^"^ 
debtors  to  them,  and  the  colleAors  charged,  and  the  king  oufted  s.  c— — 
of  it.    Br.  Grants,  pi.  III.  cites  I  H.  7.  8.  Br.  charters 

^  ^  '  de  ParU^n, 

pi.  37*  cites  S.  C»    I  ■       Br.  Quinslme,  pi.  7.  cites  S.  C. 

25.  The  king  may  grant  over  his  r«if,    and  his  condition  to  s.  P.  per 
rt-enttr  for  non-payment.     Br.  Chofe   in  A£lion,  pL  6.   cites  ^^^l  p^ 

2  H.  7.  8.  tcnJts,  pl.46« 

cites  2  H* 
7*  7—ii-^S.  P.  perWefton,  j.  PI.  C.  ft43.  In  the.cafeof  WyilioOT.  Lord  Bjvkley, 

At 

2(S.  The  king  maybe  founder  ^  and  have  no  corody  :  as  where  the  And /o  he 
king  grants  at  the  commencement^  that  neither  he  nor  his  heirs  Jhall  ^\lf^ 
have  the  corody^  and  he  may  releafe  it  after ;  for  the  name  of  roun-  nure  to  bit 
der  remains.     Br.  Patents,  pi.  57.  cites  8  H.  7.  12.  '*«»•''  f- 

cept  j'tciityf 
fo  there  tenore  remains.     Ibid.  But  he  cannot  releafe  all  the  tenure i  for  all  land  Ihall  be  hel4 

BK^isteiy  or  imnoediately.     Ibid. 

27.  The  queen  has  right  to  certain  land  by  the  attainder  of 
J.  S.  who  was  a  diffeifee.  In  this  cafe,  if  fuch  a  naked  right  may  lie 
gtanted  at  all,  it  ought  to  be  granted  with  fpecial  recital  by  ex-  ■  • 
prefs  and  fpecial  words,  per  Cur.  3  Rep.  4.  b.  Trin.  35  Eliz.  in 

the  Marquis  of  Winchefter's  cafe. Cites  8  Eliz.  Cormer*! 

cafe,  alias  Cromer'g  cafe.  « 

28.  A.  obtained  a  licence  from  the  king  to  go  beyond  fea  for  a  C  9^  3 
certain  time,  and  after  the  time  expired,  A.  is  comtnanded  under 

tlie  privy  feal,  upon  his  allegiance,  to  return  to  England,  and  does 
^  obcT.  It  was  rcfolved  by  all  the  judges  of  England,  that  if 
A.  in  this  cafe  has  a  manor  where  there  are  copyholds,  the  king 
Way  grant  the  copyholds.  Jenk.  246.  pi.  35.  cites  23  Eliz. 
D.  275.177. 

29.  KingH.  6.  granted  to  the  corporation  of  dyers  within  Lon* 
oon,  power  to  fearch,,  &c.  and  if  they,  found  any  cloth  died  with 
kivfoifd^  that  the  cloth  Jbauld  be  forfeit ;  and  it  wa«  adjudged  tliat 

(  H  4  this 
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this  charter  concerning  the  forfeiture  was  againfl  the  law  of  the 
land|  and  9  H.  3.  29.  For  no  forfeiture  can  grow  by  letters  ftUents* 
2  Inft.  47. 

30.  It  was  refolvcd,  that  the  king  may  grant  ivild  fivans  un^ 
markedy  and  their  cignetSy  as  in  Rot.  Par.  An.  30  E.  3.  Part,  2. 
Num.  20.  the  king  granted  to  C.  W.  all  wild  cigncts  unmarked 
between  Oxford  and  London  for  feven  years.  And  in  eodem 
Rot.  An.  16  R.  2.  Part.  i.  Num.  39.  fuch  a  grant  of  wild  cig- 
nets  in  the  county  of  Cambridge  to  B.  Bereford  Knight.  And 
in  eodem  Rot.  An.  i  H.  4.  Part.  6.  Num.  14.  a  grant  was  made 
to  John  Fenn,  to  furvcy  and  keep  all  wild  cignets  unmarked,  ita 
quod  di  proficuo  refpondeat  ad  Scaccariuniy  by  which  it  appears,  that 
the  king  may  grant  wild  fwans  unmarked.  7  Rep.  18.  a.  Trin, 
34  Eliz.  in  the  cafe  of  Swans. 

3 1 .  If  penalties  are  given  by  aEls  of  parliament  for  relief  <f  the 
poor^  the  king  cannot  difpofe  of  them  otherwife.  Jenk.  307. 
pL  83.  cites  Hill.  2  Jac.  7  Co.  36.  b. 

32.  King  cannot  grant  reverfwnem  officii  s  for  he  has  no  revcr- 
lion,  but  inheritance  grantable  in  reverfion.  8  Rep.  57.  a.  Mich. 
6  Jac.  in  the  Earl  of  Rutland's  cafe. 

33.  The  king  may  grant  a  rent  out  of  a  fairy  or  a  thing  not  manura^ 
hle^  as  out  of  a  bailiwick,  tithes,  &c.  Jenk.  14.  pi.  24. 

34.  The  king  by  his  grant  cannot  exclude  himfelf  from  profocti^ 
ting  any  plea  of  the  crown  ;  for  it  concerns  the  public  govenimeat, 
and  cannot  be  feparated  from  his  perfon.     Jenk.  190.  pi,  93^ 

S.C.Freem.  jj.  King  Ch.  2.  being  indebted  to  divers*  perfon s  in  4i6,oqoU 

in*tiic^Ex-  ^^'  ^^*  ^^^  ^^  payment  of  the  intereft  of  that  fum,  grants  for  him, 

ekequer,  his  hcirs  and  fucceffors,  25,000!.  per  ann.  to  be  paid  out  of  his  re- 

WW.  1691.  venue  of  the  hereditary  excife.     And  though  it  was  objefted,   that 

agreed^by  ^^^  revenue  was  given  by  aft  of  parliament,  and  that  it  arifes  out 

Atkins,  of  the  purfe  of  the  people,  and  that  they  are  not  alienable,  be-* 

^U'p"'  caufe  they  come  in  the  place  of  an  inheritance,  which  the  king 

but  Utchl  could  not  have  aliened  as  tenures  in  capite,  purveyance,  &c.  yet 

mere  con.  adjudged    that  the    grant  was   good.      Skin.  601,    &c.    Mich, 

tra,  that  m  Yf^  ^^  jj^  Cam.  Scacc.     The  Banker's  cafe. 

the  grant        *  "^ 

was  good  to  charge  the  fuccrfllbr.  ]t  was  admitted,  that  the  king  may  grant  an  anrnt'ity^  or  charge  his 
revenue,  and  cited  many  bouks  to  that  purpcfe  \  but  it  m>fft  btfaid  If  whoje  bands  to  he  refekftdy  or 
cli€  it  is  not  good  ;  for  be  cannot  (barge  bit  peif.n ;  and  that  it  is  good,  aocwithftanoing  it  is  out  of 
an  incorporeal  inheritance.  And  though  It  was  objeded  that  this  is  but  an  authority,  and  fj  void  by 
the  king's  death)  becaufe  revocable ;  yet  they  heid  it  an  intereft  ;  and  a  licence  coupled  with  an  inteieft 
ii  itic vocable.     Upoo  the  petition  of  Hornbee,  Wiiiiamfon,  Smith,  and  Stone. 

36.  Whether  the  king  may  grant  the  inheritance  of  n  vt/tie^ion 
may  be  a  qucftion ;  for  it  may  be  faid  to  b^  privy  to  his  perfon  j 
but  without  doubt  he  may  grant,  to  whom  he  pleafes,  to  be 
\\fitOT for  a  time.  Per  Holt  Ch.  J.  12  Mod.  233.  Mich.  10  W.  3. 
Anon. 

37.  An  appeal  lies  to  the  king  in  council  from  a  decree  made 
in  the  ]ile  of  Man  by  the  Lord  Derby,  though  the  grant  was  meik 
of  the  Ifleof  Man  without  any  refervationofthefubjeifs  right  ofappiai 
to  the  crown ;  per  Ld.  Ch.  J.  Parker ;  for  that  otherwife  there 
woidd  be  a  failure  of  juflice  -y  and  the  lords  of  the  council  pro* 

ceedcd 
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ceeded  in  the  appeal »  and  determined  in  favour  of  the  appellanti 
and  the  Lord  Derby  fubmitted  and  confented  to  the  examinatiou, 
Wras.  Rep.  329.  Mich.  1716.    Chriftian  v.  Coreen, 

(M.  b.  2)     Grinrs  of  the  King.     What  Things  he  J^  JJ^  J 
may  grant.     Difpcnfations ^  or  Forfeitures  on  Penal 
Statutes. 

1,  'TTHE  king  cannot  grant  to  any  one  a  power,  to  dlfpenfe  nvtth  S.  P.  Hob. 
-^    any  penal flatute.  Juftice  and  mercy  arc  infeparably  annex-  jj^jn^'jn 
ed  to  the  crown>  and  cannot  be  transferred  ;  by  all  the  Judges  of  cafe  of  Ds- 
England.  Jenk.  307,  pL  83.  cites  Hill.  2  Jac.  7  Co.  36.  b,  &c.  the  ▼'•^n  »• 
cafe  of  Difpenfations.  sfpTHob. 

155.  Mich.  10  Jac.  in  cafe  of  Colt  and  Glover  ▼.  the  BI (Hop  of  Coventry.— —The  king  cwmac 
grant  to  any  fubje^  power  to  difpenfe  with  as  many  otFendets  as  he  pleafes  3  by  all  the  judj^ct  of  £^|- 
laad..  Mo.  764.   Mjch.  3  Jac  Rjchards's  cafe. 

2.  Queen  Eliz.  under  the  great  feal,  granted  the  penalty  and 
benefit  of  a  penal  ftatute,  with  power  to  difpenfe  with  the  faid 
ftatute,  and  to  make  warrant  to  the  Ld.  Chancellor,  or  Keeper, 
to  make  as  many  difpenfations  and  to  whom  he  pleafe.     Upon 
a  reference  of  this  grant,  it  was  refolved  by  all  the  juftices  of 
England,  that  the  faid  grant  was  utterly  againft  law ;  and  alfoj 
that  when  a   ftatute  is  made  by  parliament  pro  bono  publico,  the 
king  cannot  give  the  penalty,  benefit,  and  difpenfation  of  fuch 
2£t  to  any  fubje£l,  nor  empower  any  fubje£^  to  difpenfe  with  it, 
or  make  warrant  to  the  great  feal  to  grant  licences  in  fuch  a 
cafe;  for  in  fuch  cafe  the  king,  who  is  the  fountain  of  juftice 
and  n^ercy,  is  drafted  with  it  pro  bono  publico,  and  this  confidence 
i^  infeparably  annexed  to  the  perfon  of  the  king  in  fo  high  a  point 
of  fovejreigntyi  that  he  cannot  transfer  it  to  the  difpofition  or 
power  of  any  private  perfon,  or  to  any  private  ufe ;  for  it  was 
committed  to  the  king  by  all  his  fubjedis  for  the  public  good. 
And  if  he  may  grant  ^e  penalty  of  one  adi,  he  may  do  fo  in 
infinitum ;  nor  was  fuch  grant  known  to  have  been  made  before  ; 
though  true  it  is,  that  the  king,  upon  reafons  moving  him  thereto^ 
in  refpedt  of  time,  place,  or  perfon,  &c.  may  make  a  non-obftante, 
and  difpenfe  with  any  particular  perfon  tnat  he  ihall  not  incur 
the  penalty  of  a  ftatute,  and  with  this  the  books  agree.  7  Rep.  36. 
Hill.  2  Jac.  the  cafe  of  Penal  Statutes. ' 

3.  The  king  cannot  grant  over  the  penalties  of  penal  Jiatutes  i 
per  all  the  Jultices  of  England.  Mo.  764.  Mich.  3  Jac.  Rich* 
ard's  cafe. 

4.  ai  Jae.  i.  3*  /  !•  -ft  is  enaBed,  that  all  commijjtons,  grants^  J**^*^ 
BcenceSj  charters,  and  letters  patents,  heretofore  granted  or  made  to  aaible  of 
OBJ  perfon    or  perfons,  bodies  politic   or  corporate,    of  any  power,  this  ad, 
hierty,  or  faculty,  to  difpenfe  with  any  others,  *  or  to  give  licence  or  ^J^^  ^^ 
toleration  to  do,  ufe,  or  exercife  any  thing  againf  the  tenure  or  purport  the  benefit 
rfony  lanv  orflalttte',  or  to  give  or  make  any  warrant  for  any  fuch  dif  «f  any  pen«l 
ppifatiiH^  licencf,  9r  toleration,  to  be  bad,  or  made,  or  to  ageee,  or  com-  ^^^ 

pound 
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**^^*  /w/frf  w//A  tf  »jr  others /or  any  penalty  or  forfeitures  limited  by  any  eJlaU^ 
lwr,of*to  ^  3/]  any  grant  or  promife  3^  /Af  ^^jg/f/,  profit^  or  commodity  of  any 
compound  forfeiture^  penalty^  or  fum  of  moneyy  that  if  or  fball  he  due  by  any 
ftr  the  for-  Jfatute  before  judgtnent  therev^n  hadj  and  all  proclamations ^  inhibitions^ 
contrtry^to  reflraintSj  warrants  of  afftflancey  and  all  other,  matters  and  things 
tht  ancient  ruhatfoevet  any  way  tending  to  the  in/Htuting,  ereffing,  ftrengthening^ 
toTfaws**}  f^^^^^'^^^S*  ^^  countenancing  ofthefame^  or  any  ofthem^  are  akogetber 
this  realm,  contrary  to  the  laws  of  this  realm^  in  no  wife  to  be  put  in  execution. 
It  was  one  of  the  articles  whereupon  the  Spencers  in  the  reigo  of  E.  z.  were  fentenced^  that  tbey 
procured  the  king  to  make  many  difpenfationsi  and  fo  by  their  ill  covnfel  defeating  that  which  the 
kipg  had  granted  by  parliament  by  good  advice.  In  50  £•  3.  Richard  Lions,  a  merchant  of  Coa- 
dopt and  thei^RD  Latimer  were  feverally  fentenced  in  parliament  for  procuring  of  liceaces  and 
difpeniatioAs  to  tranfport  wools,  &c.     3  Inft.  1S6.  cap.  S6. 

.-f  *  The  great  inconvenience  hereof  appeared  in  the  proceedings  of  Emvson  and  Dudley  in  the 
reign  of  H*  7.  who  had  the  office  of  mailers  of  the  forfeiture*,  and  by  colour  of  thdr  commiflion  and 
office  did  moft  intolerably  and  unlawfully  opprefs,  burden,  ajid  depauperate  the  fubje^ts.  The  like 
€ppreffiott  was  ufed  by  certain  commiffioners  for  compofitions  to  be  made  for  offences  committed 
agsioft  penal  ftatutes  In  the  retgn  of  Queen  Mary.     3  Intl.  187*  cap.  86. 

And  fhall  be  for  ever  hereafter  examined^  heard^  triedy  and  Je» 
termined  by  and  according  to  the  common  laws  of  this  realm^  and 
not  ctherwife^  farV. 
By  this  pro-  Provided  alfoy' that  this  aB  fball  not -extend  to  any  warrant  or  privy 
7»^*  ^  Jkal  made  or  direBedy  or  to  be  made  or  direEled  by  his  majeftyy  his  heirs 
ibre^whom  orfuccejforsy  to  the  jufices  of  the  court  of  Kin^ s  Bench,  Common  PJeas^ 
thecaufede-  Barons  of  the  Exchequery  Isfc.  and  other  juflices  for  the  time  heingp 
^dt,  and    J^^ving  power  to  hear  and  determincy  tsfc.  to  compoundy  is^c. 

vawtt  to  hear  and  determine  the  fame,  who  are  prefumid  to  he  indifferent  between  the  king  and  th« 
MjtiQt,  may  by  warrant  or  privy  feal.  Sec.  compound^  &c.  for  the  king  only,  after  plea  pleaded  by  the 
defendant. 

5.  I  W.  iff  M.  Jiff.  2.  c.  a.  f  !•  Grants  and  promifes  made  tf 
fines  and  forfeitures  before  amy  conviBion  or  judgment  againfi  the  per^ 
fotts  upon  whom  the  fame  were  to  be  leviedy  are  utterly  and  dircBly 
amtrary  to  the  known  laws  andjtatutes  and  freedom  of  this  realm* 


(M.   b.   3)   Grant.     What  the  King  may  granta 

things  not  in  EJJe. 

Br.  Con-      I ,  '^HE  king  granted  the  offce  of  meafurer  of  cloths  in  London  t§ 
tempu,  pi.  1     j^  j^^  ^„j  ^^n  awarded  to  thejheriffto  put  him  in  poffeffion^ 

H.  4.  sV.     and  the  maw-  returned  that  there  is  nofuch  office  $   the  king  cantwt 
S.  C— Br.   makefuch  office  in  charge  of  his  people  by  nis  grant  without  parSatnenty^ 
i»*dteisfc.  *"^  ^  return  awarded  good.    Br.  Rctom  dc  Briefs^  pi.  40.  cites 
*  12  H.  4. 

2.  It  waa  agreed)  that  the  king  may  grant  fines  and  amerctm 
tnents  arifing  in  his  ordinary  courts ^vrhcreaS  he   is  inheritable; 

Juod  nota  \  and  yet  they  are  not  in  efle  at  the  time^  &c».    Br« 
'atents,  pi.  16.  cites  19  H.  6.  62. 

3.  If  the  king  grants  to  his  ttnznt  that  his  heir  may  enter  without 
f^^g  liveryy  this  is  good»  and  yet  it  is  not  in  the  king  at  the  timet 

&c.    Per  Yelverton,  quod  Maikham  concejlit*    Br^-  FatentSf 
pL  16.  cites  19  H.  tf«  6z^ 

4.  If 


4.  If  the  king  grants  to  me,  that  if  I  alien  the  mamr  ofB.  which 
t  bold  ofbimy  thai  itJbaU  be  difcbarged  of  thfjine^  by  this  I  ihall  be 
difcharged  when  I  alien.  Per  Hody.  Bn  Patents,  pi.  16.  cites 
19  H.  6.  62. 

5.  The  queen  feifed  of  a  reBorf  appropriate  ^px^zA  advocationem 
tcdifty  {5V.  Manwood  Cb.  Baron  held,  that  the  advowfon  did  not 
pafs,  but  remained  appropriate  as  before,  and  that  by  the  appropri- 
ation die  advowfon  was  gone,  and  not  in  efie,  and  confequently 
cannot  be  granted  ;  and  this  grant  is  not  helped  by  the  ftatute 
4  b*  5  Mar,  of  confirmation  of  the  king's  grants ;  for  that  helps 
tnlj  mifrecitalxy  miftuimiag^  or  miflakingy  isfc.  but  here  is  no  fucji 
thing  in  reruoi  natura  as  is  pretended  to  pafs  by  this  grant. 
2  Leon.  8o.  pi.  106.  Trin.  %6  £liz.  in  the  Exchequer.  The 
Queen  v.  Lord  Lumley. 

6.  in  an  information  in  the  Exchequer,  by  Englifli  bill,,  for  J^*]?'^^^* 
dereM  landif  the  cafe  was,  king  James  granted  certain  marih-  j^iod!  li. 
lands  bordering  on  the  fea  to  T  .S*  and  ex  uberiori  gratia,  he^^i^^-  Attorney 
edallihefiily  ground^  landj  fandy  and  marih  IzaA  contigue  adjacen^  ?*Rd**^ 
prxmiflis,  which  are  now  overflowed  and  covered^ivithfea'^water^  Tomer 

{^  (put  ad  aliquod  tempos  *  inpcfierum  recuperaf  forent  per  reliSionem  fecmi  to  be 
fMw,  &c.      Non   obftante  nan  nominando  valorem^  quantitatem  vel  b  ^'TT" 
quaUtatem;   after  this  grant,  100  acres  more  becatm  dereliB  and  of  them 
adjoining  to  the  faid  marfh-lands;  and  the  queftion  was,  who.  mntions 
fiwuld  have  thofe  lands,  the  king  or  the  patentee  ?     It  was  in-  ^\^^^ 
fitted,  that  the  king  ihould  have  them,  becaufe  thofe  lands  were  •  f  no  1 
dereliA  Cnce  the  grant,  and  therefore  ihould  not  pafs  by  it ;  for         ^^  J 
the  king  cannot  grant  that  which  he  had  not;  and  that  lands 
which  he  had  by  his  prerogative  will  not  pafs  by  thofe  general 
words  in  the  grant ;  but  it  was  anfwered,  that  the  king  may  grant 
wjiatis  not  adually  in  him  at  the  time,  and  that  here  is  as  much 
certainty  as  the  thing  will  admit ;  for.  it  could  not  appear  how 
many  acres  there  would  be  \  but  admitting  it  to  be  incertain,  it  is 
nude  good  by  the  non  obftante,  which  helps  all  defaults  for  want 
of  information  in  the  king;  but  it  was  held  per  Cur.  (with  the 
advice  of  the  twn  Ch.  Juftices)  that  the  grant  was  void  as  to  the 
100  acres,  and  that  nothing  paiTed  by  thofe  general  words. 
2  Lev.  171,  Trin.  28  Car.  2.  inScacc.    Attorney  General  v.  Sir 
Edward  Farmen. 


(M.  b.  4)     What    the  King   may  grant    during 

Nonagt. 

I*  7  £^.  6.  3*     f^nfirms  the  kin^s  Utters  patents  noiwitb/tand^ 

^  ing  his  nonage,  or  anyjlatute  heretofore  made 
fi>'  the  nfirvation  of  tenures ,  rents ,  or  tenths • 

a.  Leafes  made  by  the  king  of  lands  of  the  dutchy  of  Lancafter,  ^-  P*  ^he- 
»t  not  voidable  by  the  nonage  of  (he  king,  in  as  much  as  they  u^/  y^ 
t^fijhm  his  perfon  as  king,  and  not  as  duke;  for  pernomen  regis  out  of  the 
Aomcn  ducis  demcrgitur ;  by  all  the  Juftices  of  both  Benches.  2"/'^*'^^ 
D.  209.  b.  pi.  22.  Mich.  3  &  4  Eliz.  Anon.  J^^^  ",  °^ 

t^bv  it  all  one  wfaen  the  leaff  is  inade  of  the  lan4  of  the  di^chy,  which  is  not  ta  le«(e,  to  commence 

immedUtely, 
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(M.  b.  5)  ??^a/  Things  the  King  may  grant,  w/- 
witbjianding  a  former  Grant ;  and  in  what  Cafes 
fuch  a  fecond  Grant  (hall  be  a  Repeal  of  the  firft 
Grant. 

I.  'TpHE  king  granted  to  W.  T.  a  wardy  Jo  hng  as  it  fiaU  happen 
^  to  he  in  our  hands  from  heir  to  heir^  is^c.  Afterwards  the 
heir  came  to  full  age^  and  died  before  livery  fued,  or  homage  done  ; 
and  after  the  king  granted  the  ward  of  this  heir  to  H.  And  the 
opinion  of  the  Coutt  was,  that  the  fecond  grant  is  good,  by  reafon 
that  the  firfl:  did  not  die  in  ward,  becauie  he  was  of  full  age, 
notwithftanding  that  he  did  not  fue  his  livery,  nor  do  homage  ; 
and  therefore  thefe  words  (from  heir  to  heir)  are  determined* 
Br*  Patents,  pi.  68.  cites  14  £.  4.  7. 

2.  The  king  was  founder  of  an  abbey,  and  granted  a  eorody  ta 
a  man  v/ho  was  thereof pojfejfed  ;  and  after  the  king  granted  the  fame 
corodj  to  the  abbot  and  his  fucceffors^  and  that  theyfball  he  quit  cfbifa 
and  his  heirs  :  and  fome  faid,  that  the  grant  was  not  good,  be- 
canfe  the  king  had  no  corody  at  the  time  of  the  grant,  as  of  an 
office ;  for  the  grantee  is  thereof  pofiefled,  and  the  king  has  no  re- 
[  04  1  veriion  in  it ;  for  the  king  himfelf  cannot  have  the  corody,  nor  be 
officer ;  and  alfo  corody  is  incident  to  the  king  as  founder,  and 
he  cannot  releafe  it  any  more  than  a  tenure  \  and  the  Juftices 
e  contra.  But  in  the  cafe  of  the  corody,  the  firft  grant  was  re-^ 
cited ;  and  therefore  the  king  is  not  deceived,  and  confequently 
good;  and  this  Jhall  enure  by  way  of  extingui/bment*    Br«  Patents^ 

pi*  57*  cites  8  H.  7.  x2« 

seeCM.fc.4)  (M*  b.  6)     Lcafes  and  Grants  of  the  King,  as  to  the 

Dutcby  of  Lancq/IeryCorxivfdW^  b?c. 

-  •  '  * 

Br.  Feoff-     i.     T  AND  of  the  dutchy  of  Lancafer  (hall  pafs  from  the  king  by 


ciiw  *  letters  patents  only^  if  it  lies  in  the  county  palatine  j  but  If 

5,'c.  it  liis  outf  then  livery  of  andfeifin  ought  to  be  made  of  them  j  for  he 

has  them  as  duke,  and  not  as  king.     Br.  Prerogative,  pi.  7a.  cites 
21  £•  4.  6o« 
S.  C.  eitwl        2.  Grant  of  the  reverfton  of  dutchy  lands  without  attommentj 
*  Lotw.       under  the  dutchy  feal,  is  a  grant  by  record,  and  pafles  the  revcr  • 
cafe  of  Aftill  fio>^  **  a  fine,  i.  e.  to  tUve/i  the  efate  without  attornment ,-  but  noi 
T*  Clark.      to  make  privity  to  have  oHion  of  wq/l,  according  to  G).    4  Inft.  209^ 
But  if  the  king  will  rsxdktfeoffment  ofit^  livery  ought  to  be,  as  in  cafe 
of  a  fubjc£t ;  for  the  king  may  do  this  by  attorney,     i  Ley.  28* 
Pafch.   13  Car.  2.  B.  R.    Carpenter  v.  MarfhalL 

3.  5  fe"  6  ir.  iff  M.  1 8.    Enafts,  that  grants  made  by  ting 
Charles  2,  ^c.  of  any  parcel  of  the  dutchy  of  Cornwall  Jhall  be  good. 

Frovided 
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.  PrmJed  thatfuch  grants  be  for  3 1  years>  or  determinable  upon 
tLrce  lives,  and  not  difpunifbabU  ofw^fi ;  and  that  the  ufual  rent  bi 
refirvedf  and  if  no  ufual ^  then  a  reafoncdfle  ntUj  not  being  under  the 
loth  part  of  the  clear  yearly  value. 

And  that  covenants,  isfc.Jball  bind  reverjioners. 

Saving  to  all  perfons  their  rights ^  except  the  king  and  his  heirs,  and 
the  duke  <f  Cornwall  and  his  heirSy  lufc. 

And  that  tenants  compounding  for  the  increafed  rent,  the  old  rent^ 
or  other  rent fo  compounded  for  J  only  to Jland.  ' 

And  that  the  fees,  &c.  for  grants  offmall  value  Pall  not  exceed 
fucb  a  certain  f urn,  and  impofes  a  penalty  upm  officers  offending. 

4.  12  £5*  13  ^-  3.  13.  Enafts,  that  all  leafes,  i^c.  made  by 
King  Ch.  a.  King  Ja.  2.  or  King  William  and  ^icen  Mary,  &fr. 
of  any  offices,  lands,  is^c.  in  the  dutchy  of  Cornwall,  fhall  be  good  in 
lavs,  i^c. 

Provided  that  the  leafes  be  not  for  more  than  three  lives,  or  thirty^ 
me  years. 

And  that  covenants,  i^c.  inftu:h  leafe  or  grant,  tsfc.  fhall  be  good 
and  effeSualin  law,  according  to  the  words. 

Saving /o  all  perfons,  isfc.  their  right,  except  the  king  and  hisheirsjf 
end  the  duke  of  Cornwall  and  his  heirs. 

And  that  tenants  compounding  for  taking  off  any  increafed  rent,  SjV. 
inpayment  of  compofition  money,  fuch  increafed  rent  to  ceafe,  is^c. 

And  that  the  king  may  make  any  further  grant  of  grounds,  CsTr* 
being  part  of  his  manor  of  Greenwich,  to  the  ufe  of  Greenwich  Hrf" 
pitcd. 

5.  6  Anns,  25.  £na£ls,  that  all  leafes  made  of  lands,  bfc.  parcel 
of  the  dutchy  of  Cornwall,  by  copy  of  court  roll,  or  within  7  years 
next  enfuing,  according  to  cujflom  of  manors  of  the  faid  dutcl^,  fhall  be 
good  m  law. 

Provided  that  no  leafe  be  for  more  than  3  lives,  or  3 1  years* 

And  that  aU  covenants,  ^c.  in  leafes,  Gfc.  fhall  be  good  according 
to  the  words. 

Saving  to  all  perfons,  fsfc,  their  right,  except  the  queen  and  hsr  heirs, 
and  the  duke  of  Cornwall  and  his  heirs. 

And  on  payment  of  compofition  money  for  taking  off  increafed  rent^    j]  05  J 
fuch  ificreafed  rent  fhall  ceafe. 


(M.  b.  7)     What  the    King    may  grant  without 

Record  ox  Inrolment. 

I.    \TQthing  fliall  pafs  from  the  king  but  by  matter  of  record;  per  The  king 
^^    the  juftices  of  C  B.     Br.  Prerogative,  pL  ^o.    cites  ^^^^ 

I4E-4.  2*  tbittgiwitb^ 

cut  writiffgf 
*//«f  if  it  comet  In  tne  m  the  Anw,  it  is  good  for  nothing  \  per  Brian  clearly.  Br.  Prerogative, 
fif*  6i.  dtet4  H.  7.  6.  But  Shdley  J/ was  preclfe  in  the  time  of  H.  8.  chat  it  )«  a  good  gift  of 
tb^ttlt  mt^eabU  Without  wrjtiogi  at  of  a  horle,  &c.    Ibid.  S*  P.  Br.  Prerogative^  pU  70* 

a.  If 


9^  ]^rero98tii)e  of  tht  iUfng. 

a.  If  the  king  grants  the  reverjton  of  his  tenant  for  life  hy  patent^ 

this  is  good  without  attornment,  by  rcafon  that  the  letters  patents 

of  the   king  are  matter  of  record*     Br.    PrerogatiTe,    pi.    95. 

cites  34  H.  6.  7,  8. 

Thitwua        3,  4  far  5  ^.  ^  M.  22.     No  corporations^  lords  of  manarry  or 

*2'*f'J^      oihers  having  grants  by  charter  or  other  good  conveyances^  who  have 

wJdeptrf§^   inrolled  and  had  the  fame  allowed  by  the  court  of  King's  Bench, 

•uaHrfT^  fbatt  be  compelled  to  f\tzA  the  fame  to  any  inquiiition,  returned  by 

56.  i^i.^*  tf«y  coroner.     And  if  any  corporations^  lords  of  manors^  or  others^  have 

wfball  have  fucb  grants  from  the  crown  for  felons  goods,  deodaitds, 

or  other  forfeitures  i  theyjhall  not  be  compelled  to  inrol  their  ^uholi 

charters  or  grants^  but  fuch  part  thereof  as  may  exprefs  the  grants 

of  fuch   felons   goods,  deodands,  and  forfeitures^  and  no  more  / 

for  doing  whereof  the  clerk  of  the  crown  fhall  receivi  tos^for  his  fee ^ 

and  no  more ;  and  from  and  after  fuch  inrolment^  they  jhall  mi  be 

ampelled  to  plead  the  fame  to  any  inquijitim. 

4.  JO  Ann^y  1 8.     Reciting,  that  feveral grants  have  hen  maJk 

by  the  crown  under  the  great  fealy  Exchequer  feal^  and  under  tbefeals 

if  the  dutcbyrf  Lancafter,  of  lands  in  England  and  Wales,  to  take 

€f[eB  in  poffeffion,  or  by  way  of  future  interefi  for  one,  two,  or  three 

lives,  ox  for  fome  certain  term  of  years  ^  not  exceeding  50  years,  orfof 

fome  other  eftate  and  term^  not  to  exceed  3  lives y  or  50  years ,  from  the 

date  of  fuch  grant  or  leafcy  with  covenants  imporiitig  that  thefnnu 

ftiall  be  inrolled  before  the  auditor  of  each  county  within  a  thne 

Kwitedy  which  have  not  yet  been  inrolledyfo  that  the  f aid  leafes  are  void 

or  voidable.     £na£ls,  that  all  perfons,  having  before  the  yd  of  Mattb 

1 7 1 1,  omitted  to  inrol  fuch  leafes ,  fhall  before  the  yd  cf  march  1 7 1 2, 

bring  them  to  the  proper  auditor  to  be  inrolled;  and  that  in  fuch  cafe  the 

ieafefo  inrolled  within  that  timefhally  upon  the  inrolment  thereof y  and 

payment  of  all  rent  arrear^  be  adjudged  to  have  its  being,  as  ifnofw^ 

feiture  for  want  of  inrolment  only  had  been  incurred. 

Provided  that  this  aB  fhall  not  continue  any  leafe  which  has  been  ad* 
judged  in  any  court  to  be  forfeited. 

(M.  b.  8)     Where  Grantee  of  the  King  Jball  have 
like  Prerogative  as  the  King  fhould  have. 

*'•  ^*^/      I.  'TpHE  grantee  of  the  king  of  a  wardy  or  of  his  landy  of  whom 
l/c.     *  another  holds  byfervice  rf  chivalry  y  with  fees  and  aehowJoHf 

(hall  have  prerogative ;  fo  that  if  another  ward  fallsy  who  holds  rf 
thefirfl  wardy  he  fliall  have  the  laft  ward  by  the  prerogative,  though 
C  9^  ]  he  holds  of  another  by  priorityy  who  does  not  hold  of  the  firft  ward, 
by  reafon  that  the  king  remains  guardian  ;  and  livery  (hall  be  fued 
out  of  his  hands,  notwithftanding  this  grant  made  to  the  other ; 
quod  nota  \  that  he  (hall  have  prerogative.  And  there  the 
grantee  (f  the  king's  grantee  fhall  have  the  prerogativcy  as  k  feems  % 
for  all  is  one  reafon»  Br*  Prerogative,  pi.  17.  cites 
12  H.  4.  18.  25. 

T'l^'^d***       ^'  ^^  ^**  ^**^  ^y  ^^^  ^*  ^^^  ^^^  ^^^^  ^^  prerogative,  that  Ee 
s.  c. '  "**  fliall  have  the  ward  of  the  body  of  his  tenant,  though  he  boldt  of  him 

h 
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ijpofimarky  s  and  yet  he  cannot  grant  it  to  another  by  grant  of  the 
fdgniory  to  a  fubjed  :  for  he  fliall  not  have  the  prerogative.  Br* 
Prerogative,  pL  i8.  cites  14  H.  4.  9. 

3.  It  was  held,  that  if  the  king  bas  a  rent-^harge  in  my  land,  he  -^^  *•* 
may  Jifirain  fir  it  in  all  my  land  by  his  prerogative  ;  but  his  diftniJn^n 
graAtee   ihall   not   do    fo..      Br.    Prerogative,    pi.   68.     cites  all  the  Ufi<h 
13  E.  4.  5  &  6.  p'l^ 

vkCf  Vot  hit  grantee  (hail  not  do  fo  ;  and  fo  fee  chat  in  fuch  cafes  the  Idng^s  patentee  fliaiu  aoc  eojof 
the  pierogidve  of  the  kiog»  becaufe  he  is  a  fuhje^l.    Ibid. 

4.  If  the  king  furcbafes  afeigniory^  of  which  land  %vos  held  by  pofti^ 
rwfi^,the  king  (hall  be  in  a  better  condition  than  the  fubje^^  from 
whom  be  claims,  znA  Jball  have  the  priority.  And  fo  fliali  his 
grantee  alfo  ia  fuch  cafe.  5  Rep.  56.  b.  Mich.  30  &  31  Eliz. 
C  B.  in  Knight's  cafe,  cites  24  £.  3. 65.  Fitz.  tit.  Gard.  27.  47. 

J.  If  the  Ung  licenfes  A,  to  go  beyond  fca  for  a  certain  time,  ^'  ^''^^ 

and  after  this  time  is  expired  A.  is  commanded  under  the  privy  \!j^^  |^.  pi/ 

feal,   upon    his  allegiance,    to   return    to    England,  and    does  30.  Maig. 

not  obey,  his  goods,  chattels,  and  lands^  (hall  be  f^fed  into  the  jj^^^  |^^^ 

hands  of  the  kingj^r  this  contempt.     And  it  was  refolved  by  king  had  on. 

all  the  Judges  of  England,   that   if   A.   in  this  cafe,   has   a  lyveftoraa 

mamr  where  there  are  copyholds  and  timber  fit  to  be  felled  each  ^^^^ 

ftafotty  and  the  king  grants  it  quam  diu  in  manibus  nollris  fore  grant  copr^ 

contigerit,  it  is  good;  and  fuch  patentee  may  keep  courts  in  his  own  l»oW«.^  L«df 
name,  and  grant  copies^  andfellfeafonable  timbir.  Jenk.  246.  pi.  3  S  •  * 


(M.  b.  9)     Grantee  of  the  King.     In  wbofe  Name 

hcmsijjide;  and  how. 

I'*  IZlNG  granted  annuity,  which  he  had,  over,  and  the  grantee 

-^  brought  an  a£tion  in  his  own  name.     D.    1.  b.  ph  7* 
Marg.  cites  3  H.  4.  8.  2. 

2.  If  the  iing*s  grantee  of  a  ward  be  otifled  of  the  land^  or  if  the 
rent*  are  levied  by  a  firanger  by  tort,  the  grantee  Jball  not  have 
trefpafs  in  contemptu  regis,  but  ihall  have  a  writ  of  eje£lione  cuftodi«« 
Br.  Ejeftione,  &tf.  pi.  9.  cites  11  H.  4.  64,  65. 

3-  Where  the  grant  is  of  all  ijfues,fines,  amerciaments,  {ffr.  and  that 
the  patentee  may  levy  them  by  himfelfor  by  his  fervants ;  there  the 
party  may  collect,  and  levy  it,  and  the  flieriff  of  that  which  is 
wananted  by  the  *  grant,  ihall  have  allowance  of  it ;  but  where  •  au  the 
the  grant  is  of  fines  and  amerciaments  as  above,  without  the  editions  ace 
words,  (to  levy  them  by  himfclf  or  his  fervants,)  there  xhtijherif  («'*»•*>' 
fiidl  levy  them,  and  the  patentee  fball  fue  to  the  Court  for  them  by 
petition  /  for  they  lie  in  allowance  by  the  juftices,  quod  fUit  con- 
ceflim ;  quod  nota.     Br.  Patents,  pi.  4.  cites  9  H.  6.  27. 

4.  The  king  has  a  bond  by  outlawry  of  an  obligee,  who  grants 
this  over,  and  alfo  that  the  grantee  may  fue  in  his  own  name  \ 
and  fo  he    did,  and  adjudged  good.    D.   i.  b.  pi.  7.  Marg* 

cues  19  H.  6.  47«  2. 

5  5.  A. 


97  pmomi^t  of  tU  fifuff- 

2^^?^6 '       ^'  '^^^  ^^^  outlawed  for  treafon ^Thc  king  made  a  grant  U 

^s!c.-l  -^*  "^^^  brought  a  bill  in  Chancery  for  certain  goods  of  fuch  a  value 
Br.ChofeiD  agtiinjl  C.  who  had  A^s  goods  in  his  poffeffion.  It  was  objedtd,' 
'^f  *s*c'—  *  '^^*'  remedy  was  at  law  by  detinue  5  but  it  was  anfwcred 
Of^Wi'  ^^^  "^  aftion  lay  at  common  law  till  feifure,  or  finding  by  matter 
farfatid  by  of  record  5  but  however,  that  the  king  had  elc£lion  to  proceed  at 
2tind2of  ^"™°^^"  ^^^>  °^  *"  equity  5  and  the  Court  held,  that  fubpocna  lay, 
trtafitit  the  a^d  ordered  C,  to  make  an  inventory  againjl  the  next  day^  or  that  he 
propwty "    fliould  be  fent  to  the  Fleet.     39  H,  6.  26.  b.     Walfwyn   v. 

mtbckiflg    Smith, 
touuediatc* 

ly ;  and  the  ktng  may  grant  them  oter  immediately,  and  the  grantee  may  have  an  adlon  in  Kit  oim 
Br.  Forfeitures  de  Terres,  pi.  a6.  cites  S.  C. 


•  Gnntee         g.  If  hond  he  forfeited  to  the  king  by  reafon  of  outlawry^  and 

lued  m  the  ^|^^  j^^^^^  ^j^^^  ^j^j^  ^^  ^  ftranger,  yet  the  aftion  ought'  to  be 

name.  The  fucd  in  thc  name  of  the  king,  and  not  in  the  name  of  the  grantee ; 

S^1f°h  ^"^  *^  ^^^  ^*"^  *  ^^^"^  recognizance  to  another,  he  fliall  fue  this  in 

^t'in'ba'r,  ^^^  own  name,  and  not  in  the  name  of  thc  king.     D.  i.  pi.  7. 

Imt  held  no  Pafch,   4  H.  8. ^^Fhc   fame  difference   taken  by  Reed  J. 

*f'  i  ««i  Kelw.  169.  in  the  Prior  of  Sheen's  cafe. 

that  not-  -^ 

withftanding  thc  grant  the  king  may  fue,  in  his  own  name,  and  fo  may  the  patentee ;  but  by  Manwood 
€h.  J.  afcer  alignment  of  a  bond,  perhaps  the  king  cannot  fue  in  hu  own  name,  becaufe  it  was  not 
originally  made  to  him*     SaviL  2.     Let  v.  Brierion. 

S^-*-  7.  B.  was  attainted  of treafon J  and  having  certain  MigattGns  which 

S.  c!^by*    became  forfeited,  the  king  granted  them  to  B.*s  wifcj  withei^  any 

the  name  of  words  enabling  her  to  fue  for  tkem  in  her  own  name.     She  brought 

^  V.  information  upon  them  in  her  own  name.     It  was  adjudged  (as 

rjcrton.      ^j^^  reporter  fays  he  heard)  that  the  aftion  was  well  brought,  for 

the  king  only  can  grant  chofes  in  aftion  ;  and,  by  the  fame  reafon 

that  he  has  granted  the  obligations,  which  are  the  fubftance  and 

the  original  of  the  a£^ions,  the  law  implies  that  the  grantee  fliall 

ufe  the  means  to  come  at  the  thing  granted,  &c.     D.  30.  b. 

pi.  208.  Hill.  28  H.  8.     Breuerton's  cafc. 

Kot«,Ta  8.  Kfcire  facias  iillifcd  out  in  the  queen's  name  to  flicw  caufe 

iiere /^  w    ^^^y  execution  of  a  debt  which  is  come  to  the  queen  by  attaindef 

wifin'tbe  of  J.  S.  ftiould  not  be  had.   The  defendant  pleaded,  that  thc  queen 

patent  that    had  granted  over  this  debt  by  the  name  of  a  debt  which  came  to 

filTn  ri«  ^^"^  '^y  ^^.  ^^^^^"^^'^  ?f  J-  S-  and  all  anions  and  demands,  &c. 
queen's  Upon  whicli  the  plaintiff  demurred  ;  and  the  queftion  was,  if 
name  \  but  xhz  plaintiff  might  fue  in  the  queerCs  name  without fpeciai  words  f  And 
^phliii,  *^^  precedents  were  cited,  that  he  may.  P.  36  Eliz.  Rot.  191. 
sod  the  *  .in  Scacc.  where  Green,  to  whom  a  debt  was  due,  was  attainted^ 
Court  held  and  the  queen  granted  over  this  debt,  and  all  adions  and  demands^ 
KaTi^iK^n"  ^"^  ^  f^'*^^  i'^ciz?^  was  fued  for  him  in  the  name  of  thc  queen. 
pleaded,  the  And  another  in  the  32  Eliz.  Rot.  219,  Mabb,  of  London,  was 
fuit  might  indebted  by  bondy  and  the  debt  came  to  the  queen  by  the  attainder, 
$^«n'$  ^"^  *^  granted  it  toB.  and  all  aftionsand  demands  -,  and  a  fcirc 
name,  for  facias  was  iflued  in  the  queen's  name  ;  and  thc  principal  cafe  was 
£b€  hadii-    adjourned  i  but  the  patentee  had  exprefs  words  to  .fue  in  thc 

queen's 
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qtieen's  name,  though  it  was  not  pleaded.  Ow.  113.  Pafcli.  gtanttofoe 
36EI1Z.    Allen's  cafe.  Cro.^?3T5* 

S>  C— -So  wbexe  the  grant  was  to/ue  in  the  nawie  tf  the  fuetm  and  btr  Jucajpnrs^  it  is  a  good  wairant  ; 
and  in  a  fucceeding  king's  time,  all  prccefs  (hall  be  made  in  the  king^s  name,  as  if  no  grant  bad  been 
midctlxRof.   Cro.  }•  S2.  Mich.  3  Jac.  in  Scacc.     The  King  v.  Wendman. 

9.  A.  rtcoYCTS  damages  in  a  ff ion  fur  cafe^  and  afterwards  is  out-  5»vin,  133. 
lawed.— The  king  grants  them  over. — ^The  grantee  may  levy  this  Xucn/a.  P. 
debt  by  a£^ion  in  his  own  name,  or  by  extent  in  the  king's  name, 

though  he  has  no  words  in  his  grant  to  fue  it  in  the  king's  name, 
as  is  ufual  in  fuch  cafes.  But  an  affignment  over  of  this  debt,  by 
the  grantee  to  another,  is  merely  void.  Cro.  J.  1 79.  Trin.  5  Jac. 
King  V.  Tiwync. 

10.  K  fare  facias  \%  a  writ  of  right  y  where  the  paUnt  is  prejudicial    C  9^  ] 
to  afuhjeB  :  and  the  crown  ought  to  fufFer  the  fubjed^  to  ufe  their 

name.  Arg.  by  Northey,  Attorney-general,  (cites  D.  197,  198. 
II  Rep.  74.     8  Rep.     Prince's  cafe.     Fit7h.   tit.  Brief,   651. 

2  Vent.  344.  Sir'  Oliver  Butler's  cafe.  3  Lev.  220.) 
10  Mod.  260.  in  the  cafe  of  the  Queen  v.  Aires. — Adjudged  Hill. 

3  Geo.  1.  10  Mod.  354»  B.  R.   iKe  cafe  of  the  Queen  v.  Aires. 

(N.  b)     Grants  of  the  King.     Falfe  Suggejlion.       ^  (^-  *») 

[i.  iF'thc  grant  of  the  king  be  upon  a  falfe  fuggeftion  it  is  void^   s.  P.  And 
^  becaufethe  king  is  deceived.     Co.  11.  Earl  of  Devon,  90.]  '^^o/"*^ 

in  Articles,  if  any  of  the  artkla  are  falfe  the  patent  is  void.     Br.  Patents,  pi.  48.  cites  3  H.  7.  6. 

[2.  As  M  2.  mzn  fues  to  the  king  by  petition  to  have  a  certain  J«nk'  »^/- 
manory  and  Jays  in  the  petition,  that  //  //  ivortb  but  10/.  per  annum  j  J  h,°6.^'^* 
and  thereupon  the  patent  is  granted ;  if  it  be  of  the  value  of  40  /.  Legat's  cafe, 
the  patent  is  void,     o  H.  6.  28.  b.  Co.  10.  Arth.  Leg  at,  ii2.1  : — ^-  **• 

^  ^  *'   1/  the  dif- 

faence  of  the  value  be  found  afcer  by  matter  of  r-cord.     Br.  Patents,  pi.  4.  cites  9  H.  6.  s^*.  per 
Jane.     But  falfe  eenfidtraiion  in  a  patent  will  not  avoid  the  patent ;  01  if  the  king,  in  confideration  «/* 
103 /.  10  b'm^idf  &c.  grants,  where  be  paid  only  60  A  yet  the  patent  is  good.     Br.  Patents,  pi.  4. 
cites  it  as  ib  Uid.  37  H.  S.  Br.  N.  C.  37  H.  8.  pi.  310. 

[3.  So  if  the  king  has  title  and  right  to  land  of  ivhich  A.  isfeifed,  J«nk«  1o4- 
ond  after  A.  is  attainted  of  treafon^  by  which  the  kingfeifes^  if  I  fue  g'^  ^g*^" 
to  the  king  to  have  this  manor,  which  comes  to  him  by  caufe  oftreafon^   i  Rep.  40. 
and  patent  is  made  accordingly,  it  is  void.     9  H.  6.  28.  b.  for  the  *>•  Alton- 
falfe  fuggeftion.]  r^oVcf 

109.    Arthur  Legat's  cafe.      ■      Br.  Patents,  pi.  4.    citet  S.  C.   per  June.  Br.  N.  C. 

37  H.  S.  pi.  310. 

[4.  If  a  UJfeefor  40  years  of  a  mill  and  houfe  leafe  the  houfe  for  5ee  ((^b) 
10  yearsy  and  then  furrenders  to  the  kingy  and  therein  recites^  that  he  ^**  *' 
has  all  the  eftatey  title,  and  intereft,  which  the  firft  lefTee  had,  and 
which  b  contained  in  the  patent ;  and  thereupon  the  king  grants  a 
nevf  leafcy  by  other  patent,  to  him  who  furrendered  it ;  this  is  void, 
bccaufe  the  recital  is  falfe>  ioafmuch  as  he  had  but  the  reverfioa 

Vot.  XVH.  I  of 
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of  part,  and  this  is  the  fuggcftiou  of  the  party.    Ergb.  P.  tO  Jt« 
Scacc.  between  Sawyer  and  East.     Adjuilged.j 

5.  In  affife,  it  was  found  by  yerdid,  that  L.  enfeoffed  the  hamn 
and  feme  in  fee  and  after  the  baron  nvas found  guUh  (fjelonj^  and  ar- 
raigned, and  he  took  to  his  clergy,  and  was  delivered  to  the  or- 
dinary, for  which  the  temments  were  delivered  into  the  bands  of  the 
king.  And  after  the  baron  broke  the  prifon  of  the  bifliop,  and  the 
lord  /tied  in  Chancery  to  have  the  land  by  ifcheat  out  of  the  hands  of 
the  king,  and  had  it,  and  a  writ  fent  to  die  efcheator  \  and  becaufe 
the  feme  had  a  joint  cftate  with  the  baron,  and  the  tenepunts 
were  delivered  out  of  the  hands  of  the  king  byfalfefuggeftion^  thisfuit 
was  adjudged  diffeifin  in  the  lord,  who  entered  by  this  livery f  and  the 
feme  recovered  by  award;  and  becaufe  fhe  brought  the  affife  as  a 

feme  fole^  and  the  defendant  pleaded  to  it  as  to  a  feme  fole^  therefore 
ir  (hall  not  be  argued  whether  the  baron  be  alive  or  dead  \ 
and  therefore  it  feems  that  the  king  does  not  make  [claim]  bat 
for  the  year,  day,  and  wafte,  and  then  the  entry  of  the  lord  by  the 
C  99  ]  livery  obtained  by  the  falfe  fuggeftion  made  the  difleifin,  and  there 
was  no  difleifin  during  die  pofTeflion  of  the  king.  Br.  Afiife, 
pi.  114.  cites  4  Air.  4, 

6.  Tenant  in  tailj  the  reverfion  to  theking^  purchafed  licence  to  alien 
in  fee  y  and  to  retake  eflate  to  himfelfand  his  feme  in  tatl^  the  remainder 
to  his  right  heirs.  This  licence  fo  purchafed  by  falfe  fuggeftioa 
is  void,  and  the  alienation  is  no  difcontinuance  of  the  reverfion  of  the 
kingy  where  the  king  is  deceived  in  his  licence*  Br.  Difcontinuance 
dc  Pofleflion,  pi.  16.  cites  40  Aff.  36. 

\  7.  If  a  man  makes  fuggeftion  to  the  king  to  have  an  office,  and 
obtains  it ;  if  the  fuggeftion  be  falfe  the  patent  is  void;  becaufe  the 
king  is  deceived  in  his  grant.  Br.  Patents,  pi.  26.  Cites 
37  H.  6.  27.  per  Billinge. 

8.  Matter  in  faFl  expreffed  in  the  king's  patent,  whicb  is  falfif 
(hall  not  prejudice,  nor  is  it  material ;  as  if  At  king  reciting  in  his 
patent  the  goodfervice  which  J.  S.  has  done  him  ultra  mare,  or  the 

'  like,  grants  to  him  fuch  land,  where  in  faff  be  £d  nofucbfervicti 

yet  the  grant  is  good.  Per  Fitzherbert  Juftice,  quod  mirum*  Vat 
-  it  appears  elfewhere,  and  in  9  H.  6.  28.  that  if  the  king  makes  a 
grant  \ipon  falfe  fuggefiion^  which  iS  only  matter  in  fafbj  the  patent 
is  void;  but  Brooke  fays,  there  feems  to  be  diverfity  b^ween,^^ 
fuggeftion  and  falfe  conftderation.  Br.  Patents^  pi*  I*  cites 
26  H.  8.  1. 

9.  Haule  had  a  dutchy  leafe  gotten  upon  untrue  furmfes^  and  the 
king  beftowed  the  land  upon  the  earl  of  Devon  for  his  fervice 
done  ill  Ireland.  This  leafe  the  earl  fought  to  avoid  by  law| 
Haule  prays  to  harre  the  matter  examined  in  Chancery,  and  to 
have  the  fuit  ftayed  by  injun£lion }  which  was  denied,  for  that 
the  leafe  was  granted  by  fraud,  and  the  fee  fimple  to  the  earl  in 
pofleffion,  and  not  in  reverfion ;  and  nota,  that  the  Lord  Chan- 
cellor faid,  that  where  lands  are  granted  in  reverfion,  if  the  gran- 
tee will  avoid  the  leafe  for  a  rent  paid,  but  not  at  the  day ;  in  that 
cafe,  he  will  relieve^  but  not  where  die  leafe  is  granted  upon  m 

wrong 


r 
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Wrong  fuggeftion^  for  that  were  to  relieve  fraud  in  Chancery. 
Gary's  Rep.  45.  cites  23  Jan,  i  Jac. 

10.  King  Ph.  and  Queen  M.  feifed  of  the  manor  of  Wimondham 
in  the  right  of  their  crown,  ex  fpeciali'  gratia,  &c.  granted  to  G. 
!!•  (inter  alia)  omnes  tllas  duos  pittas  terr^t  mojhras  called  iV.  ^fid  W. 
iyng  in  W»  now  or  late  in  the  tenure  of  J.  C,  &c.  ^a  quidem 
omnia  *  a  nokisj  fs^c,  uneelata  &  detenta,  &€.  and  it  was  found  *  *  ^^^ 
b?  Tcrdidj  that  the  manor  was  not  concealed  or  detained  from  the  ^' 
bog,  hm  that  it  fi/AT  in  onere  &f  computOj  and  the  rents  and  profits 
wcie^At^  U  the  kmgy  except  only  of  the  faid  two  parcels  of  lands» 
which  were  not  paid  to  him.  It  was  adjudged^  that  though  the 
grant  was  cxcerta  fcientia,  gratia  fpeciali  ic  merb  motu ;  and  nom 
withftanding  the  certainty  as  to  the  thing,  the  quantity,  the  ville, 
the  oouaty,  tfce  occupation,  and  the  title  $  yet  it  being  made  upon 
ofa^efugge/HoH  of  the  party,  that  the  manor  was  concealed  from 
the  king,  when  in  truth  it  was  not,  the  grant  was  therefore  void* 
10  Rep.  109,  &c.  Mich*  10  Jac.  C.  B.   Arthtrr  Legates  cafe. 

(N.  b.  2)     Falfe  Suggeftion.     Puni/hment  thereof. 

Me/he  Profits. 

I*  'npENTANT  of  the  king  in  tail  obtained  licence  to  alien  in  fee 
■*■  to  tvWf  and  retook  of  them  by  fine  for  life  the  remainder  to  E. 
and  J,  bis  feme  J  and  to  the  heirs  of  E.  lubo  was  fen  of  thefirfifeof 
for^  who  was  tenant  of  the  king.  The  feoffor  died^  and  E,  his  feme 
ntiivery  upon  office  found ;  and  after  fine  was  found  in  the  Treafury,* 
Dy.which  it  appeared,  that  xhi^  feoffor  had  nothing  but  in  tail  at  the 
time  of  the  alienation^  which  was  (ent  into  Chancery,  and  from  thence  [  1 00  1 
by  writ;  whereupon  fcire  facias  was  awarded  againft  baron  and  feme, 
i  they  had  any  thing  to  fay,  why  the  land  ihould  not  be  refeifed 
according  to  the  ftatute  of  Lincoln,  and  to  remain  in  the  hands  oi 
the  king  dimng  dhe  noilage  of  [£•  J  who  is  within  age,  and  heir  to 
the  feoflbr  ;  and  it  was  refeifed  by  award,  becaufe  the  licence  was 
void;  £or  the  king  was  deceived  in  his  grant,  inafmuch  as  he  knew^ 
not  but  that  the  feofibr  had  been  feifed  in  fee,  quod  nota ;  and  it 
^>pears  often  in  the  Book  of  wAiEfes,  that  licences  obtained  upon 
ialfe  fuggeftions  are  void.  Br.  Alienation,  pi.  aS.  cites 
ai  Aff.  15. 

2.  Suggeftion  was  made  in  Chancery,  that  tenant  in  tail  the  Br.  t0iiei 
rtveffion  to  the  king  purchafed  licence  of  the  king  to  alien  infee^  and  to  ^}'  ^^^  ^^ ' 
retake  to  him  and  his  feme  in  tail,  the  remainder  to  his  right  heirs  i  the  —Br.'  *A)ie« 
vhich  was  obtainc(^  and  the  eftate  made  accordingly ;  the  baron  nation,  pi. , 
&rf,  thefems  married  jT.  and  after  the  feme  died,  2nd  fcire  facial  J^c  |^Bt. 
iS^  apon  the  fugeeftion  again/l  K.  to  Jay  why  the  king,  who  now  DifcontiiMi* 
bos  the  ward  iftheheir  tftbefirjl  baron,  jhould  not  be  reftored  to  the  *flce  dc  P«f- 
'^mfor  the  time  of  the  mnagefor  the  time  which  K.  occupied;  and  i*f  ^^*' 
becanfe  this  licence  was  in  deceit  of  the  king,  and  his  reverfion  s.  c 
by  this  not  diiconrinued,  it  was  awarded,  that  in  right  of  two  parts  J^^  44* 
•f  the  laad|  he  ihaU  be  char|^  fot'xbM  tiiM  wbi«h  he  9^|ipted»  |^*^'  ^^ 

I  X  .and 
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and  that  of  the  third  part  he  (hall  be  difchargcd,  bccaufc  of 
this  the  feme  was  dowable.     Br.  Patents,  pi.  37.  cites  40  Afl*.  36, 


••^'LiL  (O.  b)  In  what  Cafes  the  King  (hall  be  faid  to  be  ♦ 
ditfisrencc  to        dcccivcd  in  his  Grant,  \and  fo  the  Grant  void.  1 

be  obferved  »     L  ./  J      • 

i  1  all  cafes 

where  the  [i.  -j-jF  the  Vvci^  gtafits  an  office  for  lifc^  and  after  grants  it  in 

tobcdecc"*  reverfion  to  B.  nvhich  is  void^  and  afterwards  recites  tbe grant 

cd  in  his  ^0  B.  as  a  good  grant,  and  grants  it  to  commence  after  it,  the  king 

grant:  if  is  deceived  in  thiS  laft  grant,  and  therefore  void.  ..Co.   if.  Au- 

wh-rr  ditor  CuRLE,  4.  b.] 

faife  in  the  letters  patent  hefuggtfied  tn  tbt  fart  §f  ibi  frantecy  and  thxt  to  the  prqudico  tf  the  IJnr, 
there  the  Icing  fliali  be  faid  to  be  deceived  in  his  grant  To  as  tn  make  it  void.  Adjudged  12  Mod.  73. 
Trin.  7  W.  &  M.  King  v.  Kemp  —But  where  the  wor^s  of  the  letters  patent  are  vforJs  of  the  k:ng^ 
although  the  Icing  appear i  ly  h'xi  inference  to  he  miftaken  ei'en  ii^  th  law,  yet  the  king  fliall  nor  be  faid  to  be 
deceived  fo  as  to  avoid  his  grant.  Ifthe  king  grants  an  eftate  in  pofftjion  toben  bt  intends  only  io  grant 
it  in  revtrfion,  or  where  the  thing  granted  is  of  a  greater  value  than  it  appears  in  the  grant  to  be  of, 
tbrfe  jre  fuggeftions  of  the  grantee,  and  the  death  of  the  king  in  thefe  cafes  ihall  make  the  grant  void^ 
but  if  the  king  be  not  deceived  by  any  matter  fu^gefted  by  the  grantee,  bat  is  enly  nuftakcn  in  bis  won 
afinnatioH  orJurnufeSf  although  it  be  in  the  law  itfetf^  fuch  grants  are  good,  and  fuch  conftmfUoli  6f 
tnem  fhall  be  made  as  tend  to  their  fupportj  and  upon  this  difference  the  b>joks  are  plentiful.  8  H»  7.  %» 
Dy.  197.  b.  352.  a.  2  Cro.  34.  2  Brownl.  242.  1 1  Co.  Auditor  Curlers  cafe.  Mod.  Rep.  197.  S« 
that  where  be  is  not  fo  deceived,  the  grant  fiiali  not  be  void,  if  by  any  conftrudioo  it  can  be  made  good. 
Adjudged  12  Mod.  78.  Trin.  7  W.  di  M.  The  King  v.  Kemp. 

•f  A.  has  office  for  life,  the  king,  reciting  tbe  grants  and  tbat  A*  is  aVvtfe^  grants  the  fiiizie  to  E.  of 
R.  for  life,  without  faying,  after  the  death,  ice,  of  A.  This  grant  is  good  to  commence  after  tbe 
death,  ftc.  of  A.  8  Rep.  55.  Earl  of  Rutland's  cafe.— »S.  C.  cited  12  Mod.  79.  in  the  cafe  uf 
tbe  King  v.  Kemp. 

The  king  may  grant  an  eftate  in  an  office  to  commence  in  futuro,  or  upon  a  contingency,  wbick 
eftate  ihail  ari-fe  out  of  the  inheritance  he  hath  in  the  office  iifelf ;  for  fuch  he  may  have  in  point  of  in* 
tereft,  though  not  in  execution.  Per  C  uriam,  4  Mod.  280.  Pafch.  6  W.  &  M.  B.  R.  in  tlie  cafe 
of  the  King  v.  Kemp. 

The  king  j-2.  If  thc  king  ex  gratia  fpeciaii  grants  licence  to  B.  to  alien 

l7s.\ciaii$  ^^'"'^'^  Ictnd  in  mortmain,  B.  may  alien  the  land  in  mortmain  by 
quod  do  force  of  this,  though  he  holds  it  of  the  king  in  chief,  and  the  king 
ft!^iitn'  fliall  not  be  faid  to  be  deceived.     41  Aff.  16.     Adjudged.] 

cejf.  Sec.  quantum  in  nobis  eft,  f^^rr  be  may  give  a  bovfe  in  B.  to  tbe  ahhot^f  F.  Hid  the  boufi  nuas 
held  of  tbe  king,  and  no  mention  that  be  may  give,  ftc.  tbougb  it  bo  bold  of  us  in  capite\  and  fo  tke  king, 
not  apprifed  \  of  hi&  grant  But  per  Knivet,  Ch.  J.  the  g^aoi  is  good  \  for  the  intent  of  the  king  wf* 
pears.  B".  Patents,  pi.  3S.  cites  41  Aff.  19...— .^0  whe.e  fW0  manors  are  beEd  of  tbe  k.rg,  the  mm 
in  cbtvalry,  the  '<fber  in  forage,  and  the  king  grants  by  xoords  as  abcve,  tbat  he  tnay  amartife  botby  tfaU 
is  good ;  and  yet  the  one  manor  is  a  greater  lofs  to  the  king  than  tbe  other ;  and,  bccaufe  it  was  the 
will  of  the  king,  thit  the  houfc  fhould  be  a.nortifeJ,  and  the  grant  is  de  gratia  fpeciaii,  therefoce  tt 
was  awarded  chat  ih«  grant  was  good.     ibid. 

bke  (Q^  b.  ^2.  If  the  king  prefents  A.  and  upon  refufal  brings  qttare  impediff 
Thcvicarage  ^^^^  pefiding  this^  B.  procures  letters  patents  to  prefent  himfelft  with* 
of  Yatt/n,  out  fKention  of  the  Jirjl prefentment^  and  this  is  obtained  by  fraud, 
&c.  came  to  3^^!  jjj  deceit  of  the  king,  it  is  a  void  prefrntment,  and  therefore 
iapfc,"rfw  ^  ^'^  "ot  repeal  the  firft;     Dv.  17  El.  339.  47.     Adjudged.] 

Bifhop  of  the 

diocefe  collated  L.  to  it  by  lapfe,  and  afterwards  tbe  queen  prefeoted  one  to  the  vicarage,  vrho  brovghc 
a  quase  imped'.t  againfl  the  biihop  and  his  collatee  j  pending  which  fuit,  lheco!latee  hy  fraud a^  cuvm 
olfiairted  a  prefentatton  from  tbe  quoen,  witbout  wentiontng  ber  pleafure  to  revoke  tbefrjt  preftrtat]^*   The 

3u*en  by  lettei  certified  the  court,  that  fhc  had  forgot  her  former  prefentation,  and  laid  her  pieifuiewas, 
bat  it  ihottld  Itand  ^  judgment  wu  ^iven  for  the  ^ueen,  becauiii  thc  fraud  and  decdc  made  to  the  qoeea 
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wiscoofHIed  byL**t  demurrer,  though  the  notification  of  it  was  not  under  the  great  fcal.  D.  330. 
k.  pi.  47.  HilU  17  EUx.  The  vicjr  of  lr'atton*s  cafa.— ^w  if  tlic  king  prcfents  one  to  a  benefice,  and 
befoft  admiffion  he  prefeott  another  vtitb»ut  frgud  or  co%>in  in  ibefecmd  freffnt>e,  this  is  ^  good  rcvoca- 
tiooof  the  firft  prcfentment,  without  expiels  claufe  of  repeal  in  the  patent  ^  but  if  tb.  jip  prtjcnue  h* 
tdmkuJl  atul  uc^ituudy  then  fuch  ieoond  prcfenution  js  no  repeal  of  the  former  prcie<irmi  nt,  without 
«  recital  th-weof,  and  of  the  admiflion  and  inftiturion  thereupon  }  anJ  al!b  there  oujjSt  im  be  rxprcfb  dauic 
<tf' {ttocadoo  of  th«  faid  firft  prefencinent,  and  of  the  admiflion  and  infiJ:uiion  chereupm,  inentionod 
in  the  fecood  tetters  patents  of  prefentmcnt  j  and  this  d  fference  wa>  adjudged.  O.  239.  b.  Marg. 
cites  Pafch.  9  Jac.  in  the  Exchequer.     Cal?ert  v.  Kitchen. 

£4.  If  the  king  prefents^  and  after  repeals  ity  and  ^ves  notice 
threvfto  the  ordinary^  and  yet  the  ordinary  afteriuards  injliiutes  and 
i/idittij  him  ;  and  after  the  ting  recites,  that  nvhere  the  incumbent  was 
camniee  infiitutuj  of  his  prefentment^  he  confirms  it  to  him  for  his 
lire-  This  is  a  void  confirmation,  becaufe  the  king  is  deceived, 
inafrauch  as  he  was  not  inftituted  of  his  prefentmcnt.  D.  1 2 
EI-  292.  70.     Adjudged.     25  E.  3.  47.     Adjudged.] 

[5.  So  it  would  be  in  the  faid  cafe  if  the  ordinary  after  the  r^- 
pcal  made,  and  before  notice  of  it  to  the  ordinary,  had  inflituted 
and  inducted  him  :  for  the  notice  is  only  material  to  make  the 
ordinary  a  difturber.  D.  12  £1.  292.  70.  25  E.  3.  47.  Ad- 
judged.    And  no  notice  alleged.] 

[6.  If  a  benefice  above  the  value  of  20  L  per  annum,  comes  to  the 
king  by  lapfe ;   and  the  chancellor  being  infrmed,  that  it  luas  under 
the  value  of  iloL  prefents  to  it  under  the  great  fealy  and  the  prefentee    «  k  <, 
thereupon  hiftituted  and  inducted,  he  cannot  be  afterwards  re-  pi.^aVs.^' 
moved  \  for  the  prefentment  is  by  the  king,  being  under  the  great  s.  c— 
feal  J  and  there  is  not  any  difference  in  form,  when  it  is  for  the  ^^^^'  J9*- . 
king,  and  when  for  the  chancellor,  faving,  that  for  the  moflpart,  s.p.wasrc- 
the  one  is  tnandantis,  and  the  other  is  rogantis,  the  confufion  of  '•»redcoHo- 
vhich  words  are  not  of  any  moment.    Hob.  R.  280.    Lord  Chan-  ^^^}'J^^'  J* 
ccUors  cafe.     ♦  C.  272.]  field,  ch.  b. 

to  certify 
•^ther  this  was  merely  void.      [The  book  fays]  It  remamed  good  uiv?i1  it  was  avoiJed.     Winch,  lo, 
Trtn.  19  Jac.   Farfonand  Morlee's  cafe. — [•  The  Iccter  (c)  Icem*  to  iUiid  for(ca«e)j  but  if  fo   it  is 
fiutprinted,  and  (hould  be  (cafe  273.).] 


deceived.    Ilob.  R.  289.  C.  272.] 

8.  Where  the  bijhop  of  W*  had  conufance  of  pleas,  fines  ^  andamer- 
cJaments  in  D,  and  the  king  had  it  tempore  vacationis,  and  grant td 
them  to  the  mayor  and  bur gejfes  of  D.  a  fcire  facias  ifiued  again  ft 
them  to  repeal  the  patent,  becaufe  the  king  was  deceived  in  his 
P-jnt.     Br.  Prerogative,    pi.  g^*  cites    16    E.    3.    and  Fitzh. 

Sricf,  651.  [  102  ] 

9.  I  H.  4.  6.   To  the  intent  that  the  king  might  not  hereafter  be  Neither  tne 
iecnved  in  his  grants,  he  is  content  (by  theajjlnis  of  the  lords  fpiritual  th"J!,"% 
ond  temporal,  and  at  the  requefi  of  the  commons)  to  be  hereafter  con^  fon  are  re - 
^Utd  by  the  ivife  men  of  his  council  in  things  touching  the  efiate  of  him  ^«;»ined  by 
•nd  his  realm,  faving  always  his  liberty.  concemng 

In  a  prtitlon  to  the  king  for  lands,  annuities,  offices,  (ffc  thc'>r  value  grants  by 

I   3  Jhall 
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^t  Wng.     Jl,ai/  ifg  therein  cxprejfed  s  oiherwfe  the  letters  patents  thereupon  haij 

Lhrcry,  pi.        lo.  The  \im^  granted  xht  land  in  ward  to  one  fir  /j/f,  the  ««- 

1 6.  cites      tnainder  over  in  fee ^  and  was  deceived  in  his  gtant,  and  therefore 

'  *'  ^  *  hci'-at  the  fuit  of  the  heir^  by  fcirc  facias  repealed  the  letters  pa-f 

tents,  and  reftimcd  the  land,  and  made  livery  to  the  heir  i  quod 

nota.     Br.  Patents,  pi.  lo.  cites  7  M.  4.  42,  43. 

1 1.  If  the  king  htfeized  of  an  advonvfon  infee^  and  grants  it  ta 

y.  S.  hahend,  after  the  death  of  W*  N,   this  is  a  void  grant ;  be- 

caufe  he  is  feifed  in  fee,  and  has  no  reverfion  therein.     Br.  Pa-' 

tents,  pi.  29.  cites  38  H.  6.  34,  35. 

S.  P.  For  12,  If  tlic  king  gives  Idnd  to  Jv,  N,  and  tq  his  heirs  matey  the 

this  founds    patent  is  void,  and  he  is  only  a  tenant  at  will ;  for  the  king  is  de^ 

whereas,  it    ccivcd  in  his  grant.     Br.  Eltates,  pi.  84*  cites  18  H.  8. 

feems,  the     • 

king  Intended  only  an  efiate  taif,  which  is  not  fi>  expTe0ed,    anil  therefore  now  he  is  Oply  tenant  at  will, 

but  contra  in  the  cafe  of  a  common  perfon.    Br.  Patent%  pi.  104.  cites  S.  C.  Lovtl's  cafe* 

* 

•^j  if  the  jj.  The  que^n  by  the  'words  of  ex  certafcientiai  bf  tnero  tfiotte 
JiTL^rlJ-  granted  to  A.  the  manor  of  D.  ivhidhjhe  had  by  attainder  of  Sir  T. 

I>,mD,  and  Jf^yatt ;  whcreas,  in  truth,  Jhe  was  feifed  by  defcent :  Dyer  thought 

there  ii  n-t  ^q  grant  void,  and  Brown  and  Wefton  J.  ajfrecd,  that  it  was 

yet  the**'''*  void  at  common  law ;  for  in  every  cafe  where  the  king  is  deceived 

crantisaided  in  himfelf,  or  of  the  information  of  the  party,  the  patent  fliaU  not 

by  the  fta-  \y^  allowed  contrary  to  the  king's  intent ;  but  in  this  cafe  the  pa- 

the*namc"of  ^^^^  i^fupplied  by  tneflatuie  of  mifrecitals  ;  for  when  the  fuhflance  of 

the  manor  is  the  thing  granted  appears  certainly,  the  *  ftatute  fupplies  sdi  other 

certain  c-  defeds.     Mo.  4C.  pi.  1 3 7.    Mich.  5  Eliz.  Anon. 

abvgh  i  hut  -T  J     r         .?  /  ^ 

mfben  the  certainty  of  the  tbing  granfed  does  net  afpear,  it  is  otherwife  ;  as  where  the  king  grants  an 
aJvowfon  afpendantf  vftere  it  is  in  grofsj  it  does  not  pafs  becaufe  it  is  not  the  fame  thin^.  lb;d.         S$ 
if  the  king  grants  the  mamr  o/D*  injucb  a  county y  where  theie  are  two  manors  ofthejame  »awu  In  tb^ 
Jame  county.     Ibid. 

+.Thls  rea-  j^^  fhc  king  was  feifed  of  the  manor  of  Torrington,  witi  a 

•ppfcarVn"*  market  held  every  week  on  Saturday,  ahd  a  fair  in  vtgilio  feJH  tS* 

Dicr.— Mo  craflino  SanBi  Michaelis,  and  incorporated  the  fame,  &  cx  ccrta. 

^*H  K '  ^*  f^'icntia  granted  to  them  to  have  a  tharket  every  Saturday,  and  two 

Coke  Attor.  ^^^^^  every  year,  one  in  vigiliofi/H  §5*  craflino  SanSH  Michaetis,  and 

Gcn.Arg.in  the  Other  on  the  feaft  of  St.  George  the  Martyr.    Adjudged,  that 

^*!''"  J  ^^'s  grant  was  void  \  for  the  king  was  f  not  apprized  of  what  he 

that  k  wu  granted  ;  for  his  intent  was  ex  fpeciali  gratia,  &  eJc  certa  fcientia^ 

adjudged  to  grant  a  new  fair  at  Michaelmas,  and  not  tQ  grant  that  fair  wbicb 

^pon  fcire  ^^    ^^^  3^^^^^    jj^jf;  ^^^^  p^o^  pl^  j^  ^ites  Dy.  276.  the  cafe  of 

Ch«ncerj,in    lorruigton* 

19  EUs. 

that  tht  fuetn  baling  a  fair  in  Torrington,  ti,  he  held  h  tb«  fiaft  9/  St.  Micbael ;  flie  hcprf^rmti  eH 

tvwn^  and  without  m  nttonrng  ber^air,  fltft  granted  to  the  corporation  to  havf  a  fair  to  \t  held  in  tftpFta 

jnfiP^  9  in  erajhnoi  &c»  and  adjudged  the  grant  void,  by  the  afliftance  of  the  Judges  ;  bccaufc  thq , 

queen  is  to  have  the  (M  fair/ and  to  the  grant  void  j  and  then  no  frafiiom  can  be  to  give  a  fair  t$  cfrt 

t^f>cration  in  vigilia  &  cra/iifto, D.  176.  pi.  52.  is,  that  the  queen  granted  lo  the  corporaHoa  a 

market  every  Saturday,  and  t^  fairs  in  Tigitia  Ac  craft^no  Sandi  Michaelis,  &  aVtam  in  ^  Sanffi 
Gevgii  Martyriii  &  duobus  dithut  froxiHn  jeptentihus.  But  it  does  not  appeal-  In'  Dy.  wlietbei'  tlie 
grant  was  adjudged  ^oid.—  In  the  cafe  of  Alton  Woods*  1  Rep.  50.  a.  Popham.  Ch.  J.  fiiy«  he  was  of 
cou  Afci  in  this  cafe,  and  that  it  is  «ot  faUy  reported  in  Dyrr.   He  ftaces  it  to  be  a^jvd^^d  a  Void  grant  | 

lor 


fts  khi  md/aircMUiOt  pa&,  becaufie  it  was  plainly  the  queen^a  intent  to  create  a  nrw  ^me ;  for,  be  adds, 
tixitwaf  a  d«iijt  in  the  grant,  (via.)  mifi  mercutum  &  nundinailUt  effent  ad  noiunutitMm  vicii^rum  mtr. 
uoumm  9  w'm^ram  mtudimanim ;  whidi  vpords  are  always  ufed  io  tbc  granting  a  new  fair.  Bui  in  the 
uk  of  z  cemmtn  frr/n^  the  t/d  oat  (hoiiMhave  p^flcd  without  queftion  ;  and  Ibr  that  citea  Dy«  %^z. 
iS  E]is.«-«-olt  did  not  appear  to  the  king  ih^t  he  had  an  old  fair,  but  he  intcndc«l  at  the  words  import 
to  grut  a  new  one,  and  not  the  fair  in  e^,  and  thertfore  the  grant  is  void,     a  And.  156.  cites  b  C 

'  15.  King  H.  7.  being  feifed  of  the  Huo  manors  of  Ryton  and  [  103  ] 
Condor  in  ohropfhirCy  he  granted  ex  certa  fcientia,  &c.  iotum  illud 
mantnum,  of  Ryton  and  Condor^  8ec.  and  the  grant  was  adjudged 
void }  for  that  ^e  king  was  deceived  in  it ;  yet  in  tlie  cafe  of  a 
common  perfon,  it  had  been  good.  So  where  queen  Elizabeth 
being  feifed  of  the  manors  of  Sapperton  and  Milborne  in  Lincoln- 
fliirCy  granted  to  one  totum  illud  manerium  de  Milborne  cum 
Sippcnoii  i  it  was  held  that  neither  of  them  jailed,  i  Rep.  46. 
a*  b.^— cites  29  Eliz*  Sc  39  Eliz. 

16.  Scire  facias  by  the  queen  to  repeal  z  patent  granted  to  Cotton 
and  his  wife,  anno  35  of  her  reign,  reciting  that  H.  and  G.  con- 
jtmftim  et  dmfim,  nvere  hound  in  a  bond  of  1000  marks  to  the 
qucep,  amio  ^^pwbich  was  forfeited;  reciting  alfo^  that  the  queen, 
by  patent,  anno  33  of  her  reign,  had  granted  unto  Cotton  and  his 
wife,  the /aid  iondj  and  the  1 000  maris  Jo  forfeited  ;  reciting  alfo, 
that  at  the  fuit  of  Cotton  in  the  queen's  name,  judgment  %uas  given 
in  the  Exchequer,  that  the  queen  Jbould  have  execution  for  the  faid 
1000  marks.  And  to  the  intent  that  Cotton  might  have  the  faid 
bond,  the  queen 'by  the  faid  patent  anno  35  in  her  reign,  reciting 
Ac  jadgment  obtained  in  the  Exchequer,  ex  certa  fcientia  fc 
mem  motn,  &c«  granted  him  the  faid  bond,  and  the  1000  marks, 
and  all  the  benefit  and  advantage  of  the  faid  judgment.     In  this 

Eant  the  qtieen  was  deceived,  and  the  grant  thereby  void,  'i* 
^caiife  the  Migation  ttmsfofrfoited  at  the  time  of  the  grant  i  whereas 
the  queen  recited  that  it  was  (to  become  forfeited j,  2.  Becaufe  fhe 
recked,  tbatjbe  had  granted  the  obligation  before  by  the  patent  of  23^ 
vjhereas  in  truth  nothing  paffed  by  this  patent,  for  want  of  true  re* 
citai  of  the  condition  of  the  obligation*  3.  Becaufe  the  judgment  was  given 
of  1 2d,  co/is  and  I  id.  damages^  as  well  as  of  1 000  marks;  whereas 
the  grant  of  totum  beneficittm  ist  advantagium  of  the  Judgment  afore* 
foidf  extends  as  well  to  the  cofls  and  damages  as  to  the  1000  marks^ 
which  was  the  principal  debt,  and  fo  the  queen  deceived, 
which  Lard  £•  Egerton  thought  was  hard  in  conscience,  becaufe 
the  fault  ^vas  in  the  xlerky  who  wrote  the  privy  feal,  and  the  bill 

§;ned  was  well  \  but  the  law  was  with  the  queen  in  extremity. 
0.  448.  pi.  610.  Pafch.  38  Eliz.    The  Queep  v.  Cotton. 
17.  Thtquien'w^^enant pur  outer  vicyTtnA  made  a  leaje for 4^Qmrs;  s,C.aigiied 
though  in  this  cafe  ihe  cannot  abfolutely  cootrafi  for  fuch  leaie,  yet  Mo.  303,  to 
without  any  recital  or  mention  of  eftate  for  life,  the  leafe  is  good;  3>7* 
for  the   leafe   for  years   is   in  judgment  of  law  lefs  than  an 
eftate  ^/r  outer  vie^  and  the  queen  does  no  wrong  or  prejudice  to 
any  by  the  demife,  and  is  not  deceived  in  her  grant;  for  in Judg* 
punt  of  the  ianuy  this  is  a  leafe  for  40  .years  if  cefty  que  vie  lives  fo 
long.    But  if  (he  had  granted  a  greater  eftate  than  flie  lawfully 
might,  as  an  eftate  taU,  or  in  fee,  there,  becaufe  ihe  cannot  law* 

I  4  fully 
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fully  do  It,  flie  was  deceived,  and  by  confequencc  her  grant  void, 
7  Rep.  12.  Refolv^.  Mich.  33  &  34  £Uz.  in  the  Exchequer. 
Englefield's  cafe. 
Tudge  Jrn.  i3.  The  king  fejfed  of  a  manor  in  tail  remainder  to  hit  right  heirs j 
^liilbard  V^^^^^  ^h*s  manor  by  patent  to  A.  infee^  this  patent  is  void  \  for 
(tf^.  Where  the  king  intended  to  grant  one  entire  eflate  in  fee,  and  not  by 
the  king  is  fraHions :  firft  for  the  king's  life,  and  afterwards  to  be  made  void 
in°thcconfi-  ^1  ^^  fucccflor,  heir  in  tail,  and  then  to  be  revived  again,  where 
deration, nor  the  king  dies  Without  iflue.  By  all  the  Judges.  Jenk,25i.  pL  42. 
inthccffence  ^j^^s  4 1  El.     I  Co.  40.I).     Alton  Wood's  cafe. 

oftheeftate,  -r  -r  t 

and  where  the  king  has  no  prejudice,  but  the  poffibU  prejudice  is  to  the  patentee,  the  king's  patent 
ought  not  to  be  avoided.  The  gr^nt  is  good  in  the  cafe  of  a  con^mon  perfon.  Frincipis  beneficltttn 
decet  eHTe  manfurum*  It  is  for  the  king's  honour  to  maintain  his  pacrnrs,  and  it  is  a  diihonour  to  him 
to  avoid  them  by  too  nice  and  fubtie  coodru^ions  5  and  frequently  k  is  to  the  grievous  }ofs  of  the  pa- 
tentee*    Jenk.  251.  pi.  42. 

19.  If  the  queen  in  her  letters  patents  tf  frefintation  miftahis 

her  title ;  as  if  (he  has  title  to  prefent  in  refpe^  that  fhe  is  the 

verypatronj  andjbe  prefents  ratione  lapfus  ;  fuch  preijentation  is  void ; 

[  104  ]   for  flie  is  deceived  in  her  prefentation.     6  Rep.  29.  b.  Trin.  44 

Eliz,  B.  R.     The  third  refolution  in  Green's  cafe. 

20  •  The  king  makes  a  leaf e  for  21  years  to  A.  and  afterwards 

reciting  this  leafe,  grants  the  reverfion  of  this  land  to  B. — A.  had 

furrendered  his  leafe  before  the  fealing  of  the  fecond  patent.  The 

fecond  patent  is  void ;  for  the  king  had  not  the  reverfion  but  the 

pofTeifion  at  the  time  of  the  fealing  the  fecond  patent;  but  where 

the  king  has  the  reverfion  of  land,  or  a  manor,  expeSant  upon  a 

kafefor  years^  made  by  a  common  perfon,  and  grants  the  land  or 

manor  by  patent  by  fuch  .words,  the  reverfion  will  pafs  \  for  the 

reverfion  of  the  land  or  manor  is  the  manor  or  terra  revertens. 

Jenk.  303.  pi.  67. 

Le.  JO.  sir       21.  Note  the  difference  agreed  by  the  Court.    If  the  Vmg  grants 

^^"d*^"""  *^  ^'  ^'^  '^  nuafte  in  D.  afier  an  ad  quod  damnum  returned^  and 

^fe,  bat  not  that  the  waftc  contains  120  acres :  yet  if  it  contains  300  acres,  all 

S.  P.^But  pafs ;  for  the  grant  is  general,  and  the  r.d  quod  damnum  was  to 

if  the  king    j^quire  of  the  damages,  and  not  for  the  quantity  of  the  wade, 

^^l\fbh    Noy,  29.     Brand  v.  Todd, 

^oafi  in  D* 

and  the  ad  fu$d  damnum  retumsy  that  it  is  not  to  his  damage,  and  that  the  wafte  contains  300  acres, 
there  nothing  pafl'es,  for  it  is  uncertain  <wbicb  I20  acm  were  intended,  and  the  party  ihaU  met  have  any 
aUBian  sgrnnf  the  king  )  all  which  was  agreed  upon  evidence  to  the  jury.     Noy,  29.  Brand  v.  Todd. 

22.  The  king  pojfejfed  of  a  chattel  hitereR  in  lands,  for  a  debt, 
grants  them  in  fee.  It  was  refolved  to  be  void,  the  king  being 
deceived.     3  Lev.  135.     Mich.  35  Car.  2.  C.  B.  Travel  v.  Ca^-- 

teret. Cites  i  |lep.  52.  »•  and  the  cafe  of  H.  7.  there  cite^i 

an4Mod.  415. 
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(p.  b)     Where  the  King  fliall  be  faid  to  be  deceived  ^  C^- « 

in  his  Grant. 

[i.  TF  the  ksngfeifed  of  the  advowfon  of  a  prebend  in  fee  which  if 
•*  pre/entativey  and  he  grants  totam  re&oriam  five  prabendam 
twjlram  dc  Itching  abbas  in  Com.  South,  cum  omnibus  decimis  qui" 
bufcunque  eidem  pcrtin,  i5*r.  monaflerio  de  Winton.  nuper  fpeSi.  in  tarn 
ampiis  modo  i^fcrma  as  the  late  abbatefs  held  it.  Though  the  ab- 
batcfs  was  feized  in  fee  of  the  advowfon,  yet  the  advowfon  fhall 
not  pafs  by  this  grant,  but  the  king  is  deceived  ;  for  he  intended  to 
pafs  the  reMorj  and  tithes  as  a  lay  things  and  not  the  advowfon.  Hill. 
14  Car.  This  cafe  was  referred  to  the  arbitrement  of  the  Lord 
Keeper  between  the  prefentce  of  the  Lord  Mark^is  of  Win- 
chester and  one  Pope  the  prefentee  of  the  king,  and  he  awarded 
upon  hearing  of  counfel  as  a  clear  point  in  law,  that  nothing 
pafTed  by  this  grant,  and  fo  the  prefentee  of  the  king  obtained  the 
church,  and  was  inftituted  and  induced,  j 

(Q^b)     Grants  of  the  YAugfalfe  Recital.     In  what  see(y.a.2) 
Cafes  a  falfe  Recital  fhall  make  a  Patent  void. 

fi-  YF  lejfee  for  years  of  the  king  makes  an  under4eafe  of  part  ^  S.C.ai^goed 
*  the  land  to  another,  and  after  dies,  and  his  wife  executrix  y^^^Jibid! 
takes  B.  to  baron,  who  furrenders  his  term  to  the  king,  and  after   ic8  to  m. 
the  lung  reciting  the  frji  demifcy  and  that  the  intereft  thereof  is  ^*„^^f  jIj^ 
^corne  to  B.  and  that  he  hadfurrendered  to  us,  he  demifes  to  B.  as  barons,  3  o£ 
well  in  confideration  of  20 1.  paid,  as  pro  eo  quod  the  faid  B.  fu-  whom  held 
per  fe  afiumpfit  to  repair  the  premifes  at  his  own  coils.     This  J^^^^^a't 
falfe  recital  ihall  avoid  the  leafe  ;  for  the  king  intended  the  whole  Snig'baroa 
eftate  of  the  firft  dcmifc  to  be  furrendcred  to  him,  and  this  was  econtn. 
the  caufe  of  his  grant.     M.  8  Ja.     Scacc.  between  Sater  and  |„*A&on^*** 
East.     Dub.]  Wood^scafe. 

[2.  If  the  king  recites^  that  where  by  letters  patents  datedy  i^c.  the  *[  105  ] 
offue  efthe  mnrfbal  of  B.  R,  was  granted  to  %  S.  for  his  lifcy  and 
that  the  faid  J.  hadfurrendered  them  to  himy  the  which  he  accepted, 
in  confideration  of  this  furrender  the  king  grants  the  ofEce  to 
J.  D.  for  life.  If  the  office  was  not  granted  to  J.  S.  or  if  he  did 
not  furrender  the  letters  patents,  this  new  grant  made  to  J.  D.  is 
void  ;  becaufe  thofe  are  the  confideration s  of  the  new  grant.— 
Mich.  13  Car.  B.  R.  between  Sir  John  Meade  and  Sir  John 
Lentrall.     Refolved  per  curiam  on  evidence  at  the  bar  in  a  .     , 

trial  for  the  office  of  the  marfhal  of  B.  R.  in  an  action  upon  the 
cafe,  and  thereupon  Sir  John  Meade  was  nonfuited.] 

3.  A  man  made  fuggefiion  to  the  king,  that  he  wasfeifed  infeey 
Vid  chained  licence  of  the  king  to  alien  infeCy  and  to  retake  for  life, 
tW  remainder  over  in  fee,  where  it  was  found  that  he  who  got  the 

licence 
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licence  had  not  but  for  term  of  life ;  by  which  it  was  awarded, 

that  the  land  upon  fcire  facias  fliould  be  re-feifed,  by  reafon  that 

the  king  was  deceived  in  his  grant ;  quod  nota.      Br.  P^tentSf 

pL  77.  cites  21  Aff.  15. 

•Itwasfaid,       4«  Queen  Mary,  in  a  grant  by  her  made  of  the  cu/fody  of  a  cafiU 

'^^  ^^&  *"  '^  ^*  recited  a  furrender  to  her  made  of  a  former  grant  thereof 

P.  &\f.  I.  dated  anno  33  H*  8.  when  in  truth  it  was  dated  ann9  32  H,  8. 

of  mifreci-    Afterwards  Queen  Elizabeth,  ex  fpeciali  gratia,  granted  the  faid 

^  ^^^^**' .  office  to  K.    Xdjudged,  that  by  reafon  of  this  mifrccital  of  the 

but  they  are  date,  the  grant  to  D.  was  void  notwithflanding  the  ^6i  34  H.  8. 

excepted,      and  Other  *  a£bs  of  mifrecita!.     Nclf.  a.  895.  pi.  4.  cites  £emp  r. 

unta't/offi.  Mack-Williams.    Dyer,  195.  i  Rep.  in  the  cafe  of  Alton  Woodi. 

cet  remain     o.  *  .  •  , 

as  they  were 

at  common  Uw,  and  the  truth  of  this  cafe  was,  that  the  cuflcdy  •/  the  cajite  was  »*^ce  of  conpahUfif^ 

€ftbtfame  ciflt^  though  no  word  of  it  was  in  the  patent  \  and  at  length  the  plaiatifi^  v<s*  f^*<  fervaatt 

was  nonfuited.     D.  194..  b.  195.  a.  b.  pi.  35.  HUi.  3  £liz.  Kemp  t.  Mack-Wiliiams.         £Bttt  I 

do  not  obferve  that  any  judgment  was  given.] 

5.  One  who  had  only  a  leafe  of  lands^r  60  years,  made  a  lecfe 
of  the  fame  lands yjr  80  years.     The  reverlion  came  to  the  crown. 
The  60  years  expired;  the  UJfee  furrendered  to  the  queen  the  ^in- 
denture, eilate,  and  intereft,  to  the  intent  (he  fliould  make  a  new 
leafe  to  him  for  20  years,  which  ihe  did,  and  in  her  grant  fhe  rc-» 
cited  the  leafe  for  80  years,  and  that  in  confideration  of  a  fur- 
render  thereof,  and  for  divers  other  good  conCderations,  ihe  ex 
certa  fcientia,  &c.  demifed  the  fame  for  20  years  rendering  the 
ancient  rent.     It  was  held  by  Wrav^  Southcot,  and  Manwood, 
that  the  demife  was  void ;  becaufe  tae  queen  was  deceived.     But 
Dyer  held  e  contra ;  becaufe  there  is  no  fuggeftion  or  informatiQii 
but  a  confideration,  which  though  it  be  falic  it  yet  nothing  to  the 
purpofe.    D.  25a.  pi.  26.  Trin.  i8£liz.  Anon,  dtcs  Fitziu  27. 
H.  8.  and  Br.  Patents,  37  H.  8. 
Cro«I.36S.       6.  King  H.  8.  ex  certa  fcientia,  and  in  confidtration  rf  300A 
Hall  T.         granted  all  thofe  meffuagts  in  the  tenure  ofB.  and  lying  or  the  pariff 
Combet.       ff  B.  when  iu  truth  they  did  not  lie  there,  but  in  Ac  parilh  of 
S.     It  was  adjudged,  that  though  the  mefluages  were  in  the  te- 
nure of  B.  yet  becaufe  by  the  grant  they  were  rejhrtnmd  to  a  par" 
iicular  place  where  they  were  pot,  and  there  was  no  other  oonve^ 
ntent  certainty  to  fix  the  premifes,  therefore  the  grant  was  void. 
r  106  1    2  ^^P*  32^  ^*  'Mich.  36  &  37  Eiiz.  Doddingcon's  cafe. 
The  cafe  7.  King  H.  8.  being  tenant  in  taU  of  the  manor  of  AbfacPteily, 

^*»>  "•  S*  granted  it  to  his  fervant  Walter  Wdfr^  and  to  Mlizahti  Us  wfe^ 
iTt^t^  -^^  ^  ^^  ^^^  ^^'  ^^y  oftbefmd  Walter^  and  in  the  patent  it 
him,  and  was  recited,  that  the  king  was  iei&d  of  the  faid  manor  in-  fee ; 
the  heirs  r^j  upon  demurrer  it  was  infifted,  that  this  grant  was  void,  ^rif 
body,^and'*  not,  it  was  good  only  during  the  life  of  the  king  \  faecaofe,  he 
afteiwanis  having  Only  an  eftate-tail  himfelf,  could  grant  only  iior  hm  own 
thcrtverfioM  ^f^ .  f^^  ^^  could  not  grant  a  greater  eftate  thatn  he  had,  fi> 
rrinvffV  the  ^^  being  noB  informatvs,  or  mis-soformatus  Cff  his  eftate,  he 
stta'tndtr  0/  was  dcccived  in  granting  k.  Nel£  a.  898.  pL  25.  cites Mooi,  413. 
t^rt^tr.      WeUh'scafe. 

JtontTf  and 

it  was  enabled  by  parliament,  that  Ht  ••  ihould  have  the  i«id  manor,  and  ihoold  be  adja4|cd  ikapoi 

5  ftiied 
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faM  to  hiai,  hit  hdn  tad  fuctcflbn  ia  ht  fiaiple,  faviog  td  all  perfoMy  «ic«pt  thi  ttverfiooer  aii4 
ha  ben,  aU  right  kc.  It  was  argued,  that  though  the  king  had  the  rrrerfioa  in  fee  at  the  time  of 
%\A  grant,  yet  ttic  patent  to  ff^,  fliould  not  enurtfirfi  upon  thi  king's  eftatifor  life,  and  thtn  to  ht  void 
»ffSt^  tht  iffrnty  mid  l»  kg  good  again  afttr  tbifitklyro  oftfite  \  bccaufe  fuch  operation  of  the  grant  im« 
p«cts  in  part  gra^t  of  the  leverfion  which  the  king  had,  and  io  there  ought  to  have  been  a  recital  of  the 
cftace  hk  pofleflion,  which  there  is  not,  and  that  the  faving  no  ways  betteri  the  caie,  but  the  grant  muft  be 
coofidcred  as  it  was  at  the  time  of  the  making,  when  the  king  was  tenant  in  tail  with  rrotrfion  expeBant 
mfie  ta  bi^i*  And  that/r«AaMM  of^Uta  emnaat  he  in  grants  oftha  king,  vis.  that  the  grantee  (hall  haw 
^a  timc«  asd  then  the  king,  and  then  the  grantee  again.  |^ut  aftetwardSy  upon  arguing  the  cafe  bf 
dk.kaiutti  ia  3S  &  )9  £iix.  Ewcns  and  PeriamCh.  B.  were  againft  the  queen  [and  foC  the  grantee]  ia 
oaaJbot  {  and  Clarke  B.  in  omnibus  with  the  queen.  Nota,  that  Periam  faidy  that  if  tenant  in  tail  be, 
lemaadcr  la  tail,  remainder  to  the  queen  \  and  tenant  in  tail  does  trea^ba,  and  the  queen  makes  leafe, 
9od  then  teaanc  in  uil  djcs  without  iifue,  and  afterwards  he  in  remainder  dies  without  iflTue,  the  lca£9 
AaU  coatiaue  good  upon  the  reverfion.     Mo<  413.  pi.  570.  Mich.  37  St  3S  £lis.  Wellh*s  calb* 
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8.  The  ^rior  of  W.  being  faff  J  of  the  reBorj  of  L.  leafed  the 
tUbe^orn  and  hay  for  years,  reftrving  4A  rentj  and  the  leffor  to  pay 

s*^  per  annum  for  bringing  the  rentio  the  priory  i  the  priory  coming 
y  mefne  dcfcents  to  the  queen  2ittx  the  ftatute  of  diflblutions,  &c. 
ihc  lecfed  the  reBory^  and  all  the  glebe  with  the  appurtenances  ufually 
let  with  the  fame  heretofore,  under  the  yearly  rent  of  '^L  i6j.  8^. 
fo  hold  the  prcmifes  under  the  faid  yearly  rent  of  3].  i6s.  8d. 
It  was  adjudged)  that  th^  leafe  made  by  the  queen  was  void,  be- 
caufe  fhe  was  deceived  in  the  confideration  ;  for  ihe  intended  to 
leafe  no  more  than  what  the  prior  had  leafed  before,  and  to  have 
ihe  fame  rent  which  he  had  :  now  the  prior  leafed  only  the  tithe- 
corn,  and  ha  J,  and  had  4I.  per  annum  ;  for  the  3/.  4^.  luas  not 
to  W  ieduBed  out  of  the  rent^  but  paid  by  way  of  covenant  «•  whereas 
the  queen  had  but  3].  i6s.  8d.  for  the  whole  rectory,  io  that 
it  is  plain  Ihc  was  deceived  in  the  recital.  Yelv.  42.  47.  Hill,  i, 
U  Trin.  2  Jac.  B.  R.  Chambers  v.  Mafon. 

9.  King  H.  7.  granted  the  manor  of  B.  to  G.  B*  in  tail  male^ 
end  cfttpJfy-^mother  patent^  reciting  the  former^  and  that  in  conffdero" 
pen  of  the  furrender  thereof  virtute  oijus  he  wasfeifed  infee^  he  dc 
gratia  fpeciali,  certa  fcientia  &  mero  motu  re^granted  the  faid 
manor  to  the  faid  G.  B.  and  J.  his  wife,  and  to  the  heirs  if  the  faid 
G.  B.  It  was  refolved,  that  the  recital  of  the  eftate  tall,  and 
that  the  patentee  had  furrendered  or  delivered  the  faid  letters  pa* 
tents  to  the  chancellor  to  be  cancelled,  were  both  in  judgment  of 
law  the  information  and  fuggeftion  of  the  party ;  but  the  claufe 
(virtute  cujus  he  was  feifed  in  his  demefne  as  of  fee)  was  only 
the  coUe^ion  of  the  king  himfeif  as  a  confequence  upon  the  fur- 
Tender,  in  which  the  king  miftook  the  law.  6  Rep.  55.  b.  Trin. 
4  Jac«  Xjord  Chandois's  cafe. 

10.  ^^  the  party  informed  the  king,  that  be  had  delivered  hie 
patents  to  the  chanceltcfr  to  ie  cancelled^  whereupon  the  king  ojfirmed, 
tfU£  guidem  litera  patentee  adtunc  isf  ibidem  cancellat^  fuerunt J  this 
15  not  die  information  of  the  party,  but  the  afirmation  if  ihe  lung  s 
and  the  tolleflion  or  affirmation  of  the  kins  upon  the  information 
f  the  party  when  it  is  not  any  parcel  of  the  cor^erationJboH  not  avoid 
w  grant  g  for  all  that  the  party  had  informed  was  true,  and  the 
CRur  was  in  the  confequence  or  inference  made  by  the  king  upon  f  107  1 
if^  therefore  in  as  much  as  th^  patty  liad  truly  informed  the  king 
'  '  '  of 
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of  the  eftate  tail,  and  of  the  delivery  of  the  patent  to  be  can- 
celled, though  the  king  had  miftaken  the  law  or  the  matter  in 
fzA,  yet  tliis  being  no  part  of  the  confideration  (hall  not  avoid  the 
grant;  for  w  default  nvas  in  the  party*  6  Rep.  55.  b.  Trin.  4  Jac. 
Lord  Chando's  cafe. 

11.  By  letters  patent  the  king  granted  omnes  iilas  pecias  tern 
Tocat'  B.  and  C.  exift*  in  man*  de  D.  nuper  in  tenura  J.  S.  ^a* 
quidem  cmnta  pramijjk  a  nobis j  isfc*  concelata  {5*  detent  a  fuerunt,  & 
redditus,  &c.  indc  non  rcfponfa,  habendum,  &c.  In  ejeftment  // 
was  founds  that  the  manor  of  D.  of  luhlch  the  premifes  in  quejlwn 
were  parcel^  non  concelaf  nee  detent'  fuit,  fed  fuit  in  onere  & 
compoto,  and  that  the  r^ntSy  tiff,  of  the /aid  manors  (except  of  the 
premifes  in  queflion)  were  anfwered  to  the  king  It  was  refolved, 
that  the  grant  was  void  for  the  falfe  recital ;  for  the  manor  itfelf 
being  in  charge  to  the  king,  the  premifes  which  are  part  of  it 
cannot  be  faid  to  be  concealed  or  detained  from  the  king,  though 
in  fadt  they  were  in  the  pofTcflion  of  an  intruder,  who  anfwered 
nothing  for  them ;  nor  can  any  land,  of  which  the  king  isfeifed, 
be  faid  in  law  to  be  detained  from  him.  And  therefore  the  re- 
cital of  the  quae  quidem,  &c.  which  is  to  be  confidercd  as  the  fug- 
geftion  of  the  patentee,  being  falfe,  the  grant  is  void,  and  cannot 
be  aided  by  the  particular  defcription  or  certainty  of  the  lands 
granted,  nor  by  the  words,  ex  certa  fcientia,  &c.  10  Rep.  109. 
Mich.  10  Jac.  C.  B.  Legates  cafe. 

12.  The  queen  granted  an  houfe  and  -lands  in  Fingergoe  in  Eilcx 
to  one  2".  S,  who  furrendereJ  the  fame  to  the  queen,  and  fhe  made 
a  new  leafe  of  them  to  him  in  this  manner :  viz.  Whereas  T.  S. 
hath  furrendered  his  cftj^te  in  Fingerg§e  in  Sujex,  &c.  in  confi- 
deration thereof  I  grant  to  him  the  houfe  and  lands  in  Fingergoe 
in  Effex :  it  was  objefted,  that  there  was  no  good  confideration 
for  the  new  leafe,  and  that  the  queen  was  deceived,  for  it  is  in 
confideration  of  his  furrender  of  his  eftate  in  Fingergoe  in  Sujfex^ 
whereas  there  is  no  fuch  place  there,  but  in  Effex  :  fed  per  Coke 
and  Dodderidge,  the  leafe  is  good,  for  the  ftatute  43  £//z.  cop  a* 
enacts,  that  letters  patents  (hall  be  good  notwithftanding  any 
mifnofmer  of  the  town  or  county,  and  this  is  but  a  mifnaming  of 
the  county^  and  not  any  material  miftake.  i  Roll.  Rep.  23.  Pafch. 
12  Jac.  B.  R.  Godfrey  v.  Sparrow. 

13.  By  a  deed  dated  10  May^  anno  31.  xivc parfonage of  H.  was 
granted  by  S.  toH.S.  and  on  the  2  ifi  July  following  the  king  granted 
the  parfonage  of  D.  to  the  faid  S.  and  his  heirs,  in  confideration  tf 
the  parfonage  of  H.  to  him  granted,  not  faying  if  granted  by  deed 
or  how.  Afterwards,  viz.  on  the  26  July^  the  deed  was  acknow- 
ledged by  S.  and  inrolled  fecundum  formam  ftatuti ;  Hobart  Ch. 
J.  held,  that  though  the  confideration  exprcfled  in  the  king's  grant 
was  falfe,  for  that  the  reBory  was  not  granted  to  him  ////  the  deed 
was  inrolledy  which  was  after  his  grant  to  S.  yet  his  grant  (hall 
be  good  ;  for  the  king  is  not  deceived  at  all  in  efedi ;  for  he  has 
the  parfonage  of  H.  and  that  by  the  grant  of  S.  which  was  made 

before 
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before  the  king's  grant,  and  maft  be  fo  pleaded  as  made  lo  Maj. 
And  though  it  be  true  that  it  was  not  compleat  for  want  of  in- 
rolcnent  at  the  time  of  the  king's  grant,  yet  nvhen  the  inrolment 
camtj  It  takes  its  effeH^  not  from  the  inrolment  nor  by  it,  but  from 
and  hy  the  firfl  aEl ;  and  therefore  between  the  parties  it  (hall 
bind  to  all  purpofes  ab  initio,  though  this  be  in  a  coUattral  re- 
lpc£l.    Hob.  221,  222.     Needier  v.  Bifhop  of  Winchefter. 

14.  Queen  Elizabeth,  anno  19  of  her  reign,  granted  the  office 
rf  clerk  ^tbe  council  of  the  marches  of  Wales  to  A.  for  life  ;  and  by 
another  grant  anno  25  of  her  reign  ^^  granted  to  the  fame  A.  the 
office  of  fecretar J  there  :  King  James  znno  i^  without  reciting  thefe 
former  grants  made  as  aforefaid,  granted  the  fame  offices  to  the  fame 
A,  for  hfc;  afterwards  King  James,  anno  9  of  his  reign,  byano*    r  joS'l 
t her  potent  y  reciting  the  patent  of  anno  I,  granted  thefe  offices  to  J,  5. 
for  lifey  when  ever  they  fhould  be  void  by  the  deaths  furrender^ 
or  forfeiture  of  the  queerCs  patentee  \  afterwards  by  another  grant, 
anno  j  4,  reciting  both  the  v:id  grants  made  by  himfelf  but  omitting 
the  good  grants  made  by  the  queen y  he  granted  the  f aid  offices  to  IV.  £7". 
and  J.  M.for  their  HveSy  after  the  deathy  forfeiturey  or  furrender 
of  A.  who  was  ftill  living,  and  of  J-  S,  cum  poft  mortem,  fur- 
render,  forfeiture,  &c.  of  the  faid  A.  or  J.  S.  ngn  obftante  male 
recitando,   &c.  and  non  obflante  non  recitando  aliquod  donumy  is^c. 
prmntea  foBum  de  officiis  pradi&is :  adjudged,  that  the  grants  of 
I  &  9  Jac.  are  void ;  becaufe  the  laft  recited  thofe  grants  which 
were  void,  and  the  firft  omitted  thofe  which  were  good,    and 
diat  fuch  falfe  recitals  or  falfe  fuggeftions  ihall  not  be  helped  by 
the  non  obftante  in  the  laft  grant  \  per  omnes  jufticiarios  prxter 
Hide  Ch.  J.  who  held  clearly  the  contrary ;  and  Jones  J.  who 
feemed  to  doubt  thereof.     And  rfie  other  juftices  held  further, 
that  thefe  are  not  properly  mifrecitals  or  falfe  recitals,  but  falfe 
informations  whereby  the  king  was  deceived ;  for  by  intendment 
the  king  conceived  thofe  grants  to  be  good  which  were  void, 
and  granted  thofe  offices  after  determination  of  thofe  grants  vel 
alio  quocunque  modo,  &c.  fo  the  king  is  deceived,  and  the  non 
ohjlante  fbail  not  aid  fuch  falfe  informations  and  falfe  fuggeftions, 
Bat  there  was  not  any  certificate  made  of  thefe  judges  opinions, 
becaufe  the  parties  compounded.  Cro.  C.  197.  Trin.  6  Car.  B.  R# 
Ld.  Brook  v.  Ld.  Goring. 

15.  The  king  granted  the  advoivfon  of  the  church  of  L,  lately  i^  arguing 
belonging  to  the  Archbifhop  of  Canterburyy  whereas  the  Archbijhop  of  tW»  cafe  by 
Canterbury  never  had  it.     Adjudged  that  the  church  being  parti-  «[>^i"d?"t 
cularly  named,  and  the  king  not  being  deceived  either  in  the  fuics  Jew* 
title  or  value,    the  grant  is  good  enough.      Freem.  Rep.  178.  ukeninthc 
pi.  190.  Mich.  1674.     The  King  v.  Sir  Francis  Clarke  and  the  ^?"^^^^'*'* 
Bifliop  of  Rochefter.  ^  %^'S?i>rt 

tbtre  art 
nhi<fftfa!mfrdt^  mhb  the  frcnoun  ?/Aj,  as  omnia  Ula^  &c.  there  all  tb<  fubfequent  defcnprnns  wujf  bt 
tfutf  vtdkibe  grant  will  be  void  as  well  in  the  cafe  of  the  king  ^s  of  a  common  perfon.  zdly,  Whrrt 
tbe  /bijtg  it  aawud  hy  a  particular  name  that  dotb  Jvjicientty  a/certain  it,  tbeugb  the  f'/bjefuent  dtj.r'ptient 
art  f^Je^  yet  the  grmnt  is  good  enough  in  the  caie  of  toe  Icing  or  a  common  perlon  \  only  with  thit 
dftrtact^  TIC.  if  ft  tippetrs  either  that  tbt  king  wat  deceived  in  his  title,  or  in  the  value(of  the  thing, 
arifiany  thing  rclaciog  to  his  profit,  the  grant  is  void  againft  the  king*  Fieem.  Rep.  ijZ.  in  S.C.— « 


io8 
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S.  C.  adjodged  i  Mod»  i95»  kiU.  >6  &  »7  Car.  ».  C.  B*  And  id  the  111010011  tbecco^a  dllffatBc^' 
was  taken,  when  the  king  miflakes  bis  titie  to  the  prejudice  of  bis  tenure  or  pr^t -y  and  when  he  is  mif- 
taken  mly  imfime  deferiptiM  of  bis  grants  wbicb  is  but  JuppUmentalf  Mud  utt  material  uor  tffmabU,  1 
&  C.  cited  hy  Holt  Ch.  J.  Skin.  663. 

16.  If  th«  king  grants  the  manot  of  Dale  cf^L^et  ann.  Talntf 
to  A*  where  it  is  rftbe  valta  rf  lol.  per  ann,  the  patent  is  void 
for  the  value  in  the  fame  fenttnce  with  the  grant  (  but  if  the  value 
be  mentioned  in  another  fentencey  and  not  in  the  grant,  the  grant 
is  good*  Utile  per  inutile  non  vitiatur*  Jenk*  a6i*  pi.  60.  cites 
Cro.  J.  J4» 


'%. 


Leafi*  ofre-L^'  f  F  thc  king  giauts  any  land,  or,  &c.  which  is  in  leafc  for  life* 
tttr^/oaghtto  '  or  years,  and  does  not  recite  it  in  the  letters  patents,  ix 

^h^^^  the  lea/e  be  not  of  record,  the  grant  is  good,  notwithftanding  thc 
Ting^^ants    non-recital  of  the  leafe.    In  time  of  H.  8.  and  E.  6.  Br.  Patents, 

tberever/oH,  pj.   Co.  6.      LoRD  ShAND0)S,   j^6.]  ^ 

but  not  ' 

leaiet  not  of  record ;  for  the  fabjeft  has  not  proper  meani  to  come  to  the  knowledge  of  them*    A  am 

obfante  in  the  patent  helps  the  non-iecital  of  leafes  of  record,     Jeok.  303.  pU  77. 

[  109  ] 

•  S.  P.  For  |[2-  As  if  land  in  leafe  comes  t$  the  king  hy  the  attainder  of  him 

thlt  word  ^Ij^  Ij  feifed  of  the  reverfion,  or  hy  the  diffblution  of  an  ahhey^  thic 

dodoMai"'"  grant  of  thc  king  of  the  land,  wiUiout  recital  of  the  leafe  made 

cftatea  and  by  him  who  was  attainted,  or  of  the  abbot,  is  good ;  becaufe 

^•s****®^  thofc  leafes  are  not  of  record.     In  time  of  H*  8  E.  tf.    Br.  Pa- 

Utbe  ma^'  teutccs,  93.  Co.  6.  LoRD  Shandois,  56.  in  cafe  of  a  reverfion 

aof.  6  Rep.  expedant  upon  an  eftate  tail  created  by  him  who  was  attainted* 

^^M^Thi  ^'  ^'  7  ^^'  ^33'  '°*  "'    Where  the  prior  of  Wells  leafed  for 

LttT'chan-  tife  the  demefnes  of  a  manor,  and  after  the  manor  came  to  the 

dot  caie.       king  by  the  diflblution  of  the  priory,  and  he  granted  the  manor 

without  recital  of  the  leafe,  and  yet  good,  and  the  reverfim  of 

the  demefnes  fhall  pafs  hy  *  name  of  the  manor  only^"] 

[3.  If  the  king  grants  an  office  for  life,  he  cannot  after  grant 
the  reverfton  of  this  office  without  a  fpecial  recital  of  the  eftate 
for  life  \  but  it  is  void.     Co.  8.  Earl  of  Rutland,  56.  b.  j 

mutt  it  M 

ji.for  life,  and  afterwards  grants  tbe  rem«rfi«u  to  the  king  hfee,  if  the  king  grants  tbis  efiet  hi  fie,  fS 
H.  without  reciting  the  grant  to  A.  although  it  is  n«t  of  record,  the  grant  to  B.  U  void^  lor  tliegia&i 
of  an  office  has  reference  to  tlie  exercife  of  it  in  prefcnti,  and  aao:her  liad  tbe  pofldfion  aad  octtcift 
•f  this  office  at  the  tinae  of  the  king*s  faid  grant  to  B.    Jenk.  303.  pi.  77. 


So  where  a 
fabjea  bat 
4n  office  in 
fee,  and 


Cro.8.a3>« 
S.  C.  For 
though  by 
the  uking 
Ihefecond 
Jeafe,  the 
irft  was 
drowned* 
yet  at  the 
iaftaat  time 


[4.  If  the  king  leafes  land  to  another,  and  efter  mates  a  new  l^/i 
to  the  fame  party,  this  is  void,  without  recital  of  the  firft  leafe, 
though  the  acceptance  of  this  fecond  leafe  *  operates  as  a  furren* 
der  in  an  inftant... between  Harris  and  Wikg  adjudged,  cited 
and  agreed,  H.  38  £1.  B.  R«  in  Halsswell  and  Atlrwor* 
thie's  cafe.  Vide  the  cafe  of  Harris  and  Wing  argued.  P.  3a 
£1.  B.  R.    Mich,  s  Ja.  in  Scacc.  per  curiam.3 

of  the  taking  of  the  fecond  leaifey  it  wai  in  c0e|  and  tbcrefbre  ovght  tp  bnt  btoi  icdted, 

cfpcGiJdl/ 
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dftciay  h6a§  a  Imfi  mfm  rtemrd ;  Av/  of  a  leafe  by  matter  U  faQ^  diey  igfead  /Wr  Med  h*  vt  nrfr«/« 

S.  C.  deed  as  adjudged.     Mo.  415.   ia  Wdik't  cart.-^3  Le.  %^  to  151.  Mich.   32  £|is« 

S.  C.  adjadged.  — ~*  S.  C.  citsed  Cfo.  C.  19s.  contra,  that  it  was  hdd  to  be  bo  fonvndar  of  cho 
fiBraMrluie. 

[5.  If  the  kingprefints  his  cUrk  to  a  benefice,  and  afitr  prefents  Sec  (O.  fc) 
amiber^  without  mention  of  the  firft  prefentation,  this  fecond  •s.^lT" 
prdentation  is  good,  without  any  recital  of  the  firft,  for  the  Jirft  71*  jt>o. 
isnvMin  law  iy  the  fecond  prefentation,  without  mention  of  »n<*lWdic». 
the  firft.  Mich.  8  Ja.  Scacc.  Hill.  8  Ja,  between  *  Calvert  ^'^^' 
AND  KiTCHiN  adjudged;  for  the  firft  prefentee  had  not  any  38E.3.3^ 
cftatc  nor  intcreft  in  die  church  nor  at-will  by  the  prefentation.  ^f  ^^*^  '^ 
Dub.  D.  16  El.  327.  4.  1 7  El.  339.  47.  but.thcre  adjudged  void,  t^fc^^''^ 
becaufe  it  was  obtained  f  pending  a  quare  impedit,  in  deceit  of  preftotatioa 

the  kinfi:.]  made  by 

*-*  the  kins 

was  good,  wiihottt  a  repeal  of  the  firft  ;  and  that  by  Gafcoign,  7  H.  4.  32.  if  the  king  mikes  a  pre« 
fenucido  to  oik,  aad  then  prefents  another,  without  recital  or  repeal  of  the  firfty  yet  the  biihop  ifughc 
to  icccire  the  later  prefiuiteej  for  it  is  good  without  adual  repeah  f  S.  p.*6  Rep.  29.  b.  Trio. 

44  £lis.  in  CrMa*s  cafe. 

6.  The  king  grants  a  copyhold  by  letters  patents  /  it  need  not  be 
itcitcd  that  it  ivas  copyhold.  Per  Newdigatc  J.  2  Sid.  139.  HilL 
1658.  in  cafe  of  Field  v.  Boothby. 

7.  If  the  king  grants  an  affice  to  W.  N,for  term  oflife^  and  after 
pantt  the  fame  cffice  to  a  ffranger^  the  firft  patentee  dies,  yet  the 
fecond  grant  is  void  \  becaufe  the  firft  grant  was  not  rehearfed  in 
the  fecond  patent.  Per  Keble,  for  law.  Br.  Patents,  pi.  54,  cites 
6  H.  7.  14. 

8.  6  if.  8.  15*     V^^^y  msJufmt  to  th§  hngfsr  lands ^  offices^  or  f^^^  |^ 
fthtr  ilnHgs  fonmrly  granted  to  any  perfon  during  the  king's  pieafurw,  was  made 
tiejlrfi  patetitee  being  JHU  in  life^    the  lajl  grantee  jhall  ixprefsy  onP"»pofe 
ts  hii  petition  or  paignt^   the  former  patent^  and  the  determination  j^jL  ^^^ 
if  Iks  ^qfure  concerning  the  fame^  otherwife  the  loft  grant  fball  ie  no\  be^ 
^juid*  ceived  in 

bis  glint. 
lAig.  4Mod.  477.  in  caie  of  the  King  v.  Kemp.    ■  If  the  king  grants  to  me  fo  he  furv/efor  ff 

^  muurt  gt  B.  and  to  take  tinker  for  the  hnldings  of  the  kingf  durante  ^erseplacite ;  and  the  kbig  grantK 
after  At  Btepant  to  etnetbery  not  making  mtnthm  of  the  frft  patent  JMXttL  fbrmam  ftatoti,  l^c.  Yet  rite 
hft  fittDt  is  good  ;  becaufe  no  fit  nor  profit  it  granted  by  the  firft  patent  (  as  if  a  man  had  granted  to 
M  ibst  I  &flwld  carry  his  woody  and  after  grants  the  like  gnnt  to  another,  ftc.  «  Br.  Patents  pi  2. 
dtei  27  H.  8.  «8.  T* 

Klog  Charies  I.  by  letters  patents  gramed  to'P,  tbt  efice  of  under -fear ebery  durante  henepbdtp  no/he, 
AAerwsrds  Cha.  2.  fends  his  ^rkry^jn^,  to  confirm  tbefaid  P.  in  bis  piace,  and  mfiemoardt  grants  tbt 
Jmt^etoF,  by  patent,  Vfitbout  taking  notice  of  tbe patent  to  P.  The  qudflion  was,  whether  this 
fccnd  iMtciit  was  void  by  the  ftatute  6  ^.  8.  cap,  1 5.  The  Lord  ChanceUor,  Windham,  and  Rainf- 
Aitf  iacfioed  that  the  {^tent  was  determined,  and  tbe  fcire  facias  to  be  qualhed  without  better  cauft 
&(•>•    Fiaeas.  Rep.  70.  HiU.  1672.  in  Cane.    Tho  King  ▼.  Foftcr. 

9*  If  ^  ting  tenant  iff  tail  makes  a  leafe  for  year^,  or  tot  life,  ^nd  5  p   ^.    . 
<lics,  the  heir  may  make  onother  grant  without  reciting  themg    iot  if  the 
tbey  are  void  by  the  death  oi  the  king  tenant  in  tail  who  granted  \  Y^^  tmmm, 
VfA  ixuAi  grant  ia  no  difconti&uance  without  warranty ;  for  the  ^^^^ 
bag  upon  his  grant  does  not  make  livery.    Br.  Patents,  pi.  lox.  icafe  for 
cites  3&  H.  8.  and  alfo  37  H.  8.  S.  P.  between  the  King  and  Sir  y^^*  >»'< 

^«*y^^-  m.;'v:;dk, 

9tf  k  via  he  may  acc^t  the  rent  relcnrcd,  aod  fo  affirm  the  lufe  \  and  when  fvch  fucceiibr  graats 

thdt 


no  pttxa^atitit  of  tte  Tains* 

thtie  landty  he  need  not  recite  the  Toid  letfe;  for  thoogh  it  be  by  patent  of  record,  it  Is  null*  If  the 
fucceflbr  accepta  the  rent  referved  by  the  king  tenant  in  tail,  a  recital  of  this,  or  a  non  obftante  that 
it  It  not  recited,  is  neceflary  j  but  where  ieales  are  oiide  by  common  peribnt,  and  the  reverfioo  comes 
to  the  kiig,  the  king's  grant  of  this  reverfion,  without  any  recital  or  non  obftAnte,  is  i;;ood;  fir 
the  peribn  who  purchi&ies  Cuch  reverfion  from  tie  king,  has  no  means  to  know  whether  there  be 
fuch  leafes  or  not  j  tot  they  were  made  In  the  country,  and  are  not  of  record*  Jenk«  »o4«  pi.  %%• 
cites  $•  C. 

Bot  where  lo.  The  king  in  his  grant  need  not  recite  his  own  tfiate.  Per 
his  fecond     periam  Ch.  B.  i  Rep.  48.  a.  b.  Triii,  42  Eliz.  in  Altonwood's 

grant  im-  ^  r    -r  -r 

plies  a  grant  calC. 

in  pofleiSon 

which  cannot  be  by  reafon  of  a  /ormer  grant  in  pofleflion,  the  fecond  grant  auft  recite  the  firft,  or  is 

loid  by  the  reafon  of  the  common  law.     i  Rep.  5c.  in  Altonwood's  cafe. 

s«(i.c»)  (R^  b)     What  (hall  be  a  Sufficient  Recital  of  Leafes; 

and  tubal  Things  willfupply  the  Recital  of  them* 

Br.  Patents,  [^*  iF  the  king  recites,  that  where  J.  S^  holds  for  hh  Rfe  ef  Ins 
pi.  93.  fays,  ^  granty  be  grants  the  reverjion  to  J.  N.  this  is  good  recital 

*^*'^**'?*  of  the  leafe,  without  mention  of  the  letters  patents f  or  date  of  them  \ 
ST' in  time  for  the  king  is  not  deceived,  inafmuch  as  he  takes  notice  upon 
of  H.  8.  in  him  of  the  former  intereft  for  life.  37  H.  6.  37.  b.  Per  Danby. 
sirThomaa  j^^  ^j^^^^  ^f  jj.  8.  Br.  Patentees,  96.     Sir  Thomas  Englefield's 

Ingkfitld*s  ^    ^  '  ^ 

cafe;  and      Caie«J 

that  it 

Utm,  to  him  to  be  fo. 

Tatjtufuf'  [2.  If  the  king  recites  a  former  leafe  for  life  made  by  ktmfelf  bj 
f^.  '•  Utters  patents^  bearing  date  £5V.  and  miftakes  the  date^  and  then 
j!^bMthe  grants  the  reverfion^  yet  tliis  will  not  make  the  grant  void,  inaf- 
kmg^Ttvtwg  much  as  the  king  takes  notice  of  the  ilate,  and  the  date  is  not 
^^^^  material.     38  H.  6.  37.  b.  Per  Danby,  time  of  H.  8,  Br.  Paten- 

/•r  Uft,  'hat  tecs,   96.] 
grsnttd  to  •  ^ 

A*  B»  tbt  rtvtrfion  \  per  Danby  Juftice,  and  the  court  in  a  manner  agreed  to  it ;  and  therefore  it  tfeeat 
that  if  the  king  mifreaut  tbt  dautf  thtfrfi  Utter i  patents ^  or  the  like,  yet  if  bt  ntell  reJiet  the  ^stt^ 
ami  the  thiiigt  '««  ^ht  name  of  the  leffee^  that  then. the  grant  iA  the  rever£on  is  good  \  for  where  the 
king  takei  mtUe  cf  bit  terant  for  lifc^  and  ^fbix  efiates^  and  grants  the  Te?erfion,  be  is  not  deceived  ia 
hit  grant ;  for  he  takes  upon  him  notice  of  the  former  intereft  for  life  ;  and  then  the  date  of  the  6ik 
fAtent  it  not  material.     Br.  Patents,  pi.  96.  cites  38  H.  6.  37. 

« 

[3,  If  the  king  grants  landy  which  is  in  leafe  (f  record^  vinthout 
recital  of  the  leafe^  but  with  thefe  words,  notwithftanding  that  it  be 
in  leafe  for  life  or  years  of  record  or  othertvife ;  this  is  a  good  grant, 
r  1 1 1  1  and  fiiall  pafs  the  reverfion ;  for  the  king  is  not  deceived,  and 
divers  inconveniences  will  arife  by  the  recital  of  the  leafes.  Cow  4. 
BozouN,  35.  b.     Refolved.] 

[4.  &  if  land  be  in  leafe  of  record,  and  the  king  without  re* 
cital  of  the  leafe  grants  the  land,  and  further  grants  the  rtverjtom 
thereof  defending,  or  expectant  upon  any  efiate  for  life  or  for  years  g 
the  grant  is  good  for  the  caufe  aforefaid.  Co.  4*  Bozoum^  35*i>« 
Rcfglyed.] 
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i*  34  ^35  ^'  ^*  ^^P*  ^'"  Enads,  that  all  Utters  patents^  and  Theal^htoi 

pants  made  by  the  kingjnce  the  /\th  of  February  y  or  which Jhall  be  here-  ^nfoj^^^f 

^er  made  by  him  within  feven  years  next  after  the  making  of  this  affj  his  covcnt, 

Joall  te  good  natwithfiandrng  arty  mifnamingj  mif-reciialj  non-redtaly  ^  f^'  ^* 

mtfinSng  ofvfficeSy  mifrecital  or  ntm-recitalofleaffSy  uncertainly  mif"  Jf'whidi  tile 

tafiingf  ratings  or  fetting  forth  of  the  yearly  values y  or  rate  fthe  things  arbbot  was 

granted^  or  9f  the  yearly  rents  thereof  want  of  attornment y  and  livery  '^''?;^ '"  ^"*if 

offeifuty  or  of  the  tnif-naming  of  the  places  where  the  things  granted  do  jif^^^^  ^^^ 

ity  or  of  the  tenants  or  farmers  of  them  y  or  any  ofthcm*  was  after. 

Provided  alfo^  that  this  oBfhall  not  extend  to  revive  any  letters  pa-  ^J^f//^f 

tents y  or  any  office  granted  by  the  kingy  which  have  been  made  void  by  trrafon,  ani 

authority  ef  parliament^  judgment y  decree y  or  any  etherwije.  the  Icjfc 

This  aBfiall  not  be  prejudicial  to  any  letters  patentSy  indentures j  ^^^^^"^  l^^ 

vr  writings  made  after  the  e(th  of  February y  in  the  2']th  year  of  his  tkehng^U 

rtigny  and  before  the  iZth  of  Aprily  in  the   l^th  year  of  the  king*s  fc^«"<^»  &c. 

reigfiy  or  to  any  other  Jlatute  made  for  the  corroboration  of  fuch  letters  ^^  ^^!^^ 

patentSy  indentures,  or  writings.  theal>byajMl 

6.  I  E,  6-  cap.  8.  Such  another  fiatuti,  made  for  the  confirmation  rcverfiv.a 

tf  all  grants  made,  and  to  be  made  by  E.  6.  from  the  2Sth  of  Ja-^  ki^^ndhlt 

nuarjy  in  the  fitjl  year  tf  his  reign  y  and  Jo  during  his  life,  with  fuch  heirs,  who 

pnvifoes  and  limitations  as  in  the  former  a£f  of  2A  ^  2S  ^'  ^*  ^^^  after  ttf^zd 

mtaktd.    ZetthtJlatuU.  °{iLfT^. 

fv  tvntj'^ne  j€Mrt  \  the  rtverfion  defanded  to  E.  6.  who  Itafrd  to  P.  baberdum^  tfter  tbt  tehk  •/*  the 
pUSir,  T.  Msrt  endedy  for  2i  jFMri.  Afterwards  R.j'utrenaercd  bis  tenmy  and  took  a  new  Uaje  for  3» 
ytvx  \  i^tidgfd,  that  V*%  leafe  was  void,  and  not  cjnfirined  by  any  ftatute  ;  becauf«  the  term  made 
to  Sir  T.  More  was  eiukd  before  P.'s  leafr  was  made,  and  then  the  leaie  of  the  king  as  co  the  commence - 
ftent  has  not  any  fenie,  and  the  ftatute  of  mif-recitai  and  non-recital  extendt  oniy  vvbcn  Irajei  in  fffi  m-g 
9af.rtM*dy  $riui  reckedy  and  not  vubtn  the  king  intends  a  leoje  to  continne,  %vbkb  is  ended  and  determined* 
Aod.  6.  fk,  1%.  Hifcfa.  2  £liz.  Hok  v.  Roper.— Eendl.  84.  pi.  129.  S.  C.  and  that  the  faitf  leafi^ 
Hade  to  Sir  T.  More  «aj  long  before  «xtinA,  in  the  poflefiion  of  Kiag  H.  8.  by  Unity  of  foffrfon  of 
ibefud  term  mid  rever^om ;  and  fo  the  leaie  made  by  E.  6.  cannot  commenoe  immediately  after  th« 
famader  of  the  leafe  of  R.  becaafe  the  words  of  the  commencement  of  this  leafe  will  not  ferve  it,  and 
tbeKDpQo  the  parties  agreed.  The  reporter  fays  he  was  of  eounfel  with  the  defendant ;  and  that  the 
ofsain  of  diiren  of  the  jufticd  of  C  B.  was  with  tbe  defendant  as  above.  [But  mentions  nothing  of 
SDyjodgmeM  gWen.]-^3  Le*  5*  pl«  14*  S.  C.  fays,  the  leafe  to  B.  wais  adjudged  utteriy  void,  for  that 
tbe  kng  was  deceived  in  bit  grant,  and  not  helped  by  the  ftatare  of  i  £•  6.  cap.  8. — S.  C.  cited  Axg. 
4  Mad.  276. 

E.  6.  f^  mfeo  9/ tbe  ^bfx^fofcnm  in  E.  tt  parcel  ef  tbe  pefefflont  of  tbe  My  of  L    in  tbe 
Seotf  efTorkf  by  patent  ander  the  great  feal  in  7  £.  6.  granted  to  JV»  R,  &  H^.  S.  and  their  heirs^ 
/««■  mam  medietatem  toauegarbit  bladonim&  granorum^'ocat,  the  nintb  Jheaf  de  &in  E.  in  coik.  Ehornm^ 
■ode  &  naper  M /«fi«rtf  live  occupatione  ^.  H^,  ac  nupet  monafteriu  L.  in  com.  Eborura  dUfolot. 
fpcdaat.    By  this  patent  the  ^dintif  claimed  tbe  intire  ^tb  fi>eaf\  for  in  truth  ull  ncas  in  tbe  tenmre  of 
h^-W.bfz  leafe  made  36  H.  8.  referving  rent,  but  £.  was  in  tbe  county  of  L.  and  not  cfTork,    The 
^ibea  was,  whether  the  tntire  ninth  iheaf  pa&d  by  reaf^n  of  the  ft  .rute  oi  mi f- recital  made  7  £.  6. 
l^erastotbe  nufpri/tw  oftbecoknty  where  £•  lay,  it  *mas  agreed  on  both  Ades  to  be  mt  ma/erial,  it 
kcaf  helped  by  tbe  ftatute,  and  io  held  Popham  >nd  Clench  J.   in  the  ablence  of  the  other  juftices  $ 
hat  Pop  ham  £iid,  that  the  parent  coaSd  not  coovey  more  than  the  moiety,  if  it  could  convey  that ;  for 
ikiakm  of  the  ftatute  intended  not  to  aid  a  grant,  in  which  the  king  was  deceived.     As  if  the  king- 
p»H  the  awiety  of  two  acresy  it  h  not  reafonable  to  cen'lf  ue  the  patent  to  pafs  tHiro  acres ;  and  that  is 
tkc  Hjfwence  as  to  the  foantity  wbere  tbe  certainty  is  p/am  ;  as  whee  the  king  grants  tttn  aetts  called 
tbtmamref  D,  tabarems  tbe  manor  contains  100  acres f  it  is  a  good  grant  of  all  the  manor,  and  all  the 
met;  ^r  if  be  bad  franOed  all  bis  manor  cf  D^  containing  ico  acres^  ^ukereas  it  contained  20  acrrsy 
BodiDg  had  paifiod  by  common  law,  but  it  is  aided  by  the  ftatute.     There  is  aljo  a  difference  as  to 
the  ^oahty  aad  nature  of  the  thing  \  as  where  H.  9.  granted  to  Sir  T.  More  tntam  turbariam  foam  in  D. 
^Mt  a  former  parenoea,  having  fuch  a  grant,  had  before  converted  part  f  hereof  into  arable,  and  part 
itt9  fefnrey  ^  T«  More  IbouM  have  only  that  which  was  then  turbary,  and  the  ftatute  does  nor  re- 
ftWjncba  grant;  for  torbary  is  a  profit  paxnablc,  wh:ch  may  be  in  one  place  and  not  in  another 
thet  ceawtfian  5  hmty  bad  h  been  a  great  moory   and  after  fuch  converfion  tlie  king  had  granted 
tetnm  meram  foamy  it  had  been  otherwife;  for  that  it  is  provided  for  by  the  ftatute  $  and  if  he  had 
iymedell  bis  efiovers  in  fifth,  a  woody  vfbereat  he  bad  not  any  efiovers  in  tbe  faid  wood,  bat  a  eoppkt 
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«i(y  tlereini  be  «at  not  aided  by  the  ftatute  ;  and  judgment  accordingly  for  the  plaintifF,  with  dic'af- 
fent^f  Clench  J.  ceteris  jufticiari Is  at^feniibus.  Crp.  £.  632*  Mien.  40  & 41  £iis.  B.  R.  bTOwn« 
low  T.  Farr* 

Nonraciub       7.  4  Jj^  5  P.  iff  M'  !•  Another  Hie  aB  made  for  the  confirmation 
ofcftates       of  all  grants  tnade^  and  to  be  made^  to  or  by  the  queen,  or  to  the  king 
aided'by'this  and  queen,  from  thefirjl  of  July  in  the  firjl  of  her  reign,  andfo  during 
Aatute  5  but  her  life,  imth  fuch  provifoes  and  limitations  as  in  the  faid  former  aBs  of 
if  tenant  in  ^   g^  ^„j  jj^  g    ^^^  contained. 
fee  urn  pie 

was  attainted,  and  the  queen,  after  the  death  of  the  party  attalnte.1,  hai  granted  the  land,  no  offic? 
being  found,  this  fhouid  have  been  contirmed  by  this  ftacute,  and  the  patent  which  was  void,  ihoul4 
l^Te  been  made  ^oo4  thereby.     2  And.  35.  Anon. 

t  The  maf.  g,  1 8  EL  2,  Another  lile  confirmation  of  all  grants  *  made  to,  for, 
ter  and  W-  ^^j  ^  ^^^  queen,  or  to  befo  made  within  feven  years  next  after  the  emf 
Magd.Coll.  of  this  feffion,  with  like  provifoes  and  limitations  as  in  the  former 
isEii*.  ^y  Jlatutes. 

indenture      "^  .  .  ,        - 

inrolled,  granted  to  the  queen  an  houfe  in  fee,  rendering  158.  rent,  upon  condition,   that  ibe,  be* 

fore  I  Apr.  fliould  convey  to  B.  Spinol»,  a  denizen,  and  his  heirs.     She  granted  accordingly.     It  was 

lefolved,  that  this  ftatute  of  iS  Eliz.  cap.  2.    has  not  given  any  vigor  or  effedl  to  the  faid  grant  made 

to  the  queen,  contrary  to  the  ftatute  of  13  Eliz.  cap.  10.  which  makes  void  all  fuch  leafes,  gifts,  &c. 

but  that  after  this  z6i  of  the  i  Sth,  the  grant  remains  of  the  fame  force  as  it  was  before  this  ad  \  iar 

it  is  out  of  thp  letter  of  this  a^,  which  efta^liihes  fuch  conveyances  only  as  are  made  forfatisfitdUon 

of  debts,  and  fums  of  money,  or  other  good  consideration,  which  words  in  the  preanabte  are  conneded 

to  the  body  of  the  ad  ;  for  immediately  after  the  fame  words,  the  ftatute  fays  (for  th'c  better  afTuraocey 

4cc.  whereof  be  it  enaded);  and  therefore  though  the  words  in  the  body  of  the  ad  are  (for  any  debt, 

fums  of  money,  or  other  confideration  whatfocver),  leaving  out  (good)  before  the  word  (confideratioo), 

and  fince  the  faid  grant  was  not  for  any  debt,  fum  of  money,  or  other  good  confideration,  it  was  •utof 

the  letter  of  the  faid  ad,  nor  did  flie  ever  pay  the  faid  rent ;  for  the  granted  it  over  before  the  day  of 

payment,  and  befides  the  want  of  good  confideration,  there  was  alfo  fraudulent  pradice;  but  admittiag 

^ere  wa?  good  confider*tion,  yet  this  ftatute  of  the  iSth  extended  not  to  it ;  for  there  are  5  difa^UM 

tobereby  nnveyancet  fo  the  fyren  may  bt  impeached,     I  ft,  In  refped  of  the  perfon  of  the  giantor,  and 

that  by  the  common  law,  and  abfolutely,  as  infants,  monks,  or  fecundum  quid,  and  not  fimpUciter» 

US  ideot,  non-compo«,  feme  covert,  unlefs  by  fine  and  recovery,  Sec.  or  by  the  ftatute,  as  deans,  &€• 

^y  13  EHk  9c  archbidiops,  &c.  by  i  Jac.  cap.  3.     2dly,  By  reafon  of  the  nature  of  the  thing  granted; 

as  if  donee  in  tail  holds  of  his  donor  by  fealty,  and  the  donor  by  deed  inroUed,  grants  the  Mty  to  the 

king,  it  is  merely  void  ;  becaufe  it  is  an  incident  infeparable  to  the  reverfion  ;  fo  ofgrantsof  founder- 

fliip  by  the  founder.     3dly,  In  refped  of  the  eftate  of  the  grantee,  as  if  tenant  in  tail  of  land  by  deed 

inroUed,  grants  it  to  the  queen  by  dpcd  inrolled  in  fee,  this  will  not  bind  his  iftiie.     4thly,  In  refped 

of  the  manner  of  the  grant  \  as  if  one  feifcd  in  fee  of  land  grants  it  after  his  death  to  the  queen,  her  heirs 

and  fucccflbrs,  &c.  which  have  no  legal  foundation,  and  are  againft  the  rules  of  law.     5thly,  In  refped 

pf  omiftion  of  any  circumftancc  rcquifite  by  law,  \>\x\  having  firm  commencement ;  as  if,  in  fatialadioii 

of  a  debt,  or  for  money,  or 'other  good  confederation,  hp  grants  to  the  queen,  her  heirs  and  facceflbit, 

and  this  de^d  nev^r  was  inroUed.      1 1  Rep.  66.  b.  76.  a.  &€.  Pafch.  i^  Jac.  Magd.  Coll.  cafe.*— » 

But  the  reporter,  page  77*  b.  78.  tells  the  reader,  that  there  is  a  d'tfftrtnce  between  a  generml  o8y  viz* 

(by  or  from  any  perfun  or  perfon^,  bodies  poiittc,  or  corporate)  as  the  faid  ad  of  18  Eliz  is,  and  r n 

aB  vfhkb  fpecifet  partUi/iar  kin<k  of  hcdiei  felitic  ard  corporate  ^    as  the  ftatute  of  E.  6.  cup.  14*  of 

chantries,  which  cnads,  that  every  gift,  &c.  made  to  the  late  Ifing,  his  heirs,  &c.  or  to  the  now 

king,  his  heirs,  &c.  by  any  archbilhop,  bifhop,  &c.  of  any  manors,  &c.  to  the  faid  archbilhop,  ice  be* 

longing,  ihall  be  good  and  cffedual  in  the  law,  to  ail  intents  and  purpofcs  i  and  the  reporter  fays,  that 

if  tenant  in  taii  grant'  his  land  to  the  fneen,  fuch  grant  is  good  againft  tii«  Iftue  by  the  ftatute  18  Eliz. 

For  the  perfon  of  the  tenant  in  tail  is  able,  and  he  has  power  up-in  the  land )  and  that  foin  VAOCRAic^t 

^ASE    Mich.  31  ie  33  Eliz.  B.  R.     But  it  baron  and  fgme  by  deed  grant  the  land  of  the  ieme  to 

the  queen,  this  is  not  made  good  by  the  faid  ad,  to  bind  the  feme  atter  the  coverture,  or  her  heirs  | 

for  there  the  perfon  of  the  feme  covert  is  difabled  to  convey  her  land,  unUs  by  ^ne  upon  due  exami- 

nation,  and  Co  alfo  was  it  held  in  Vaughan  s  cafe. There  is  a  nore  in  Cro.  J.  364*  Hill,  la  Jac. 

B.  R>  where  the  laft  above-mentioned  diftindion  is  faid  by  Coke  upon  the. argument  o{  Wancn  and 
Smith's  cafe,  to  have  been  adjudged  in  30  Eliz.  in  Bawp's  case.  fPut  this  feems  to  be  meant 
Vauchan's  cafe,  and  only  mifptinted  ;  but  for  the  better  explaining  the  diifcrence,  obferve  the  diverficy 
taken  by  Lord  Coke,  as  above,  between  the  two  ftatutes  of  1  E.  6.  can.  14.  ^ind  this  of  iS  Elia •  cap.  2.  tba 
above  diftindion  holding  in  the  one  cafe,  but  nc»c  in  the  other.] — This  ftatute  extends  only  to  make 
aood  imperfeBions  in  circnrnftanca  and  not  in  fubflance^  which  is  the  reafon  that  it  makes  aot  good  a 
kaiJK  to  the  kios  )>]r  »n  infant.    Arg*  ^•  \ H-  F^  4^7* 

^rovidfd^ 
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Pnnidedj  that  aii  patentees y  ivho  have  fince  Nov.  i8,  or  Jhally  The  qaecn 
iuring  thejpace  offeven  years y  purchc^e  or  get  of  the  queen  any  ma--  Uie  fciieawl 
mrSy  feV.  vfhichy  at  the  making  of  patents  j  'rnercy  orjballhe  (sf  more  demcfncs  of 
jearh  value  to  the  queen\  and  fo  anhvered  in  yearly  rent,  or  ferme^  a  priory  of 

li       /•     •/-    7  •  /•     7  *         -       7  ":•      1  r  /*    the  »qnu«l 

tban  Jpectjiea  tn  any  fucb  patents ^  '  or  in  the  particulars  or  rats  thereof ^  ^^^^  ^f 

made  by  any  auditory  furveyory  or  officer  ;  then  every  fuch  patentee y  fafr.  61.  4s.  lod, 

thnr  heirsy  executorsy  fcfr.  ivithin  one  year  after  offfce^  or  other  due  ^tj^f^ 

proof y  order  or  decree  thereof  had  or  madey  or  to  be  made  nvitbin  ten  ;„  wcUs,  of 

years  after  the  end  of  the  prefent  feffton  of  parliament  y  ^  c,  Jball  pay  for  the  yearly 

fucb  overplus  after  the  rate  of  60  years  pur  chafe y  according  to  the  value  ^J^^J^* 

anfwered  at  the  time  of  making  fuch  patents,  i^:>ry  of 

A.oftb« 

value  of  I  cl.  and  J.  S.  inten'ling  to  purchafe  of  the  queen  the  faid  fciteand  dcmcfnes  procured  a  par* 
ticuiar  to  be  made  accordingly,  and  obtained  ictteis  patents,  by  which  letters  patents  tba  qv  em^  tohhpMi 
Vtentin  eftbrfmr.ba/er  to  bavt  mortpajtto  bm  than  the  Jlite  and  demefnes,  gain  the  faid  Jeitt  Bttd  d§» 
mekeij  and  tbe  other  lands  and  re^ory  ;  and  fo  the  patentee  had  more  than  was  any  ways  meant  or  in«* 
taided.  The  qQcHion  was.  If  the  patentee  (hould  anfwer  according  to  the  rate  of  60  years  purchafcy 
BKOtioKd  in  this  ilatute  ?  for  in  tiie  particular,  no  rate  or  value  was  made  of  any  of  the  lands  or  rec- 
tofy,  bat  only  of  tbe  fcite  and  demefnes,  nor  was  there  in  the  patent  any  value  of  any  part :  whereforef 
(acc  the  ftatQte  fays,  that  the  60  years  purchafe  ihail  be  paid  for  the  overplus  and  value,  which  is  more 
than  is  cootained  in  the  patent,  particular,  or  race ;  and  here  is  no  value  of  them  in  the  particular  or 
yxsai^  it  was  held  by  fome  that  nothing  ihonid  be  paid  to  the  queen  ;  but  the  cafe  confideredy  it  ap. 
pears,  that  the  intention  was,  that  fhe  fhould  have  fatisfa£lion  for  fo  much  as  flie  did  not  intend  topafs 
according  xa  the  annual  value }  and  the  words  are  to  this  purpofe  ;  for  though  there  is  no  value  of  the 
fitater  past  of  the  tenements  granted  by  her,  made  in  the  particular  or  patent,  yet  they  were  demiied 
fm  rent,  which  was  a  rate  made  by  the  cfHccr,  and  fo  remains  in  the  account  o(  the  auditors  ;  but  if 
tl«  qoeen  had  granted  a  Hoood  or  other  things  ivh'ub  never  had  been  rented^  it  was  held  by  the  two  Cb,  !• 
and  Baron  of  the  fzchequer,  that  in  fuch  cafe  flie  had  not  been  aided  by  the  faid  ftatute.  And*  i  ro« 
pl*  15s*  Amm. 

H.  8.  in  the  33d  year  of  his  reign  made  a  leaje  far  yean  to  the  earl  of  B.  ofth'  rfffery  of  BrU^^ 
^aitr,  and  af  the  titbei  of  tioo  bamlits  in  JV,  parcel  of  tbe  refiory  of  IV •  the  refdve  of  which  reffory 
^asdtmj'edty  the  king  at  loA  a  year  rent,  and  h  continued  in  demtfe  till  »  Elix,  tvh,*n  A»  purcbafd 
*f^een  Etiz,  the  rtQoryof  W»  at  the  value  of  xo/.  a  year^  and  bad  gener.il  'utt^di  of  tbe  tithes 
ff  tato  bamietSj  hut  no  recital  of  tbe  leafe  of  the  Earl  of  B*  then  in  efjf<t  and  tbere'ty  Jhe  granted  tbe 
n3ory  of  B,  and  tbe  tithes  of  tv)0  hamlet  Sy  and  all  contained  in  the  ea^-l  of  BJ's  leafey  to  the  corporation 
^Bridgwater.  Afterwards  BofTeriilei  the  fon  of  A*  after  this  ftatute  of  18  Eiu.  which  had'  retro. 
fyA  to  the  beginning  of  her  reign,  claimed  the  tithes  of  the  faid  two  hamlets  againft  the  corporation  ; 
Vfoa  this  a  bill  was  preferred  in  the  court  of  wards,  and  it  was  agreed  by  counfel  on  both  fides,  that 
ue  patent  made  to  A.  was  void  a:  the  firft,  as  to  the  tithes  of  two  hamlets,  for  want  o£reciul  of  ths 
leafe  thereof  then  in  effe  to  the  earl  of  B.  and  fo  continued  void  till  the  iVatute  of  18  £lia.  Two 
Tieftio&s  were  made  :  ift.  If  the  flatute  of  18  Eiiz.  will  make  the  grant  good  by  relation  agiinft  the 
corporation  of  B.  who  had  taken  new  grant  of  the  tithes  of  the  two  hamlets  in  3  Ella,  becaufe  the 
Aanxtc  is,  that  patents  made  fince  2  Nw,  1  Elix.  frail  bs  g^od  againfi  the  queen'' s  majefiy,  her  heirs 
'aijuccejfGnf  n^twlthflanding  non -recitaU  adly,  If  the  deceit  in  under- valuing  the  faid  tithes  of  the 
t*o  bamkts,  which  made  the  grant  void,  be  remedied  by  the  ftatute  alfo  by  relation  of  the  patent 
Bide,  or  of  the  ftatute  mnde;  and  it  was  argued,  that  the  patent,  without  recital,  is  made  good  agalnft 
t^  queen,  her  heirs  and  fucceilbrs,  but  not  a^ainft  others,  and  confequently  notagainft  the  corporation 
or  B.  Afterwards,  by  the  opinion  of  the  two  Ch.  J.  it  was  agreed  againft  BoiTevlUe,  Mo.  137.  pU 
27?.  Trin.  25  Eliz-  Boflcvi lie  v.  the  Corporation  of  Bridgwater.— 2  And.  190.  S.  C.  by  name  of 
Halliiwill  v.  the  Cokpokation  or  BaiDCWATca  fays,  the  grant  to  the  corporation  of 
fiiidgwacsr  was  for  21  years,  and  the  grant  to  A.  was  to  him  and  his  heirs,  and  the  leafe  to  tie  cor- 
fontion  was  agreed  to  be  good  ;  for  the  intention  of  the  ftatute  was  not  to  make  good  grants  void,  but 
void  ones  good,  and  that  the  inheritance  (hall  be  in  BofTeville,  by  reafon  of  this  ftatute,  which  makes 
irgood  agiinft  the  queen.     And  that  if  there  are  two  leafes  made  by  the  king,  whereof  the  firft  it 

^)d,&c.  and  the  ad  good,  the  fecond  remains  good  and  the  firft  void. Sav.  $8.  S.  C.  reported 

*■*!  »»»•  J.  S.  was  poflefled  of  a  leaJe  for  years  of  a  manor,  of  the  demife  of  the  queen*  A,  took  4 
^jtajem  2  Eliz.  for  21  years,  without  reciting  tbe  leafe  to  J.  S,  for  which  reafon  this  fecond  leale 
MToid.  Afterwards  Boffevilie  got  a  third  leafe  for  ^o  years,  with  a  recital  of  the  frmer  imterefis,^^ 
It  was  agreed  by  all  the  juftices  and  barons  alTembled  at  Serjeant's  Inn,  that  by  thi&  ftatute  all  patents 
ft  aude  good  againft  the  queen,  her  heirs,  &c.  but  not  againft  her  patentees  and  afiignees ;  and  that  to 
make  the  leafe  to  A.  to  be  good,  which  was  void  at  the  commencement,  would  be  a  hard  conftruftion 
•f  the  ftatute. 

The 


queen  made  a  leafe  of  lands  to  A.  and  granted  tbe  reverfion  to  J,  S.  mfreciting  tbe  fenaufs  ^mw^y 
•d  afterwards  made  a  third  grant  toW.  K.  with  a  true  recital  of  the  tenant'' s  name  j  and  afterwards 
l^fatute  was  made  :  this  ihall  not  revive  the  ^rft  \j,d\  grant,  becaafe  it  was  utttrly  dtjuutd  before 

1^%  tH 
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fhefletute.  Cro.  Z^.  tot.  (aySy  this  wts  cited  to  be  refolved  by  advice  of  the  judges  in'  the  cosrCO^ 
wards,  in  one  Bridgwatcb*s  cafe  ;  and  chat  all  the  juftices  now  affirmed  it  to  be  good  law.  Hill. 
it;  3  Elis.  C  B.  in  c  fe  of  Child  v.  Low. 

A.  feized  in  fee,  was  attainted  in  a  prcmunire,  hot  before  trial  give  his  land  in  tail  to  J.  S.    After* 
wards  he  was  attainted  of  premonire,  and  this  was  found  by  office  under  the  Exchequer  feal.     Queei^ 
Elizabeth  granted  the(e  lands  toC  under  the  great  feal,  within  the  time  of  the  provifo  of  1 8  Eliz.  cap.  2. 
Refolved  rhat  the  grant  by  the  queen  was  not  good  at  common  law,  becaufe  upon  the  attainder  the  frank 
tenement  was  not  divefted,  and  vefted  in  the  kii^  tiU  an  office  found  thereof,  which  ought  to    be  aa 
office  of  intirling,  and  not  of  information  only  of  the  particulars  of  the  lands  ;  and  alfo  refolved,  thst 
this  grant  is  not  aided  by  this  a£t  of  i8  Eliz.  for  the  intention  tj  tbaifiatute  ivas  to  maJke  a  grant  gvul^ 
vfbere  the  eflate  cf franktenem^nt  wai  fettled  in  the  king^  and  no  office  found ;  in   fuch  cafe  diit  flatbte 
aids  the  dtftCt  of  finding  an  office,  according  to  the  ftttote  of  i8  H.  6-  cap.  6.  but  not  to  make  s 
grant  good,  where  the  king  ban  not  any  eftate  before  office  fornd.     2dly,  This  *  ftatute  makes  th» 
grant  good  againfl  the  king,  his  heirs  and   foccenfore,    and   not  againft  a  Itranger  j    and  therefore 
does  not  defeat  the  eftate  of  the  donee  in  tail ;  and  fo  upon  this  point  without  argument,  judgmenc 
was  given'  fbt  the  defendant.   Jo.  %jy,  Nficb*  5  Car.  B.  R*  GxoSk  t.  Gayne.  Cro.  C.  lyz, 

pi.  iS.  S.  C. 

9.  Th€  qtd^en  demifid  a  reSfory  to  the  churchwardens  of  S.  for 
21  years y  and  after^xrards  by  letters  patents,  reciting  the  firit  grants 
and  that  the  church-wardens  had  furrendered  all  their  eilate  for 
years,  (modo  habentes  &  ad  praefens  poffidentes,)  &c.  (he,  in 
eovtfiderdtion  gTthc  id\A  furrenderf  and  for  a  fine  of  20/.,  &c.  detnlfed 
the  faid  rcftory  to  them  for  50  years.  It  was  adjudged,  that  there 
need  not  be  any  a£);ual  furrender  of  the  firft  leafe,  becaufe  the 
words  in  the  fecond  lekfe,  (viz.)  modo  habentes  &  ad  prxfena 
poiTidentes,  import,  that  they  were  then  pofiefled  of  the  firft  leafe^ 
and  their  acceptance  of  the  new  leafe  for  50  years  luas  in  judgmettt 
(f  la'Uf  a  furrender  of  the  firfi  leafe  for  i\  yearsy  and  fliall  precede 
it,  and  that  a  corporation  may  make  a  furrender  of  their  term 
by  .an  ad  in  law  without  writing,  though  not  an  exprcfs  furrender 
without  writing.  And  the  reporter  adds,  that  he  had  feen  fe- 
veral  other  letters  patents  made  on  the  like  confideration  of  a: 
furrendety  with  the  words  (modo  habens  tsf  poffidens)  in  none  o£ 
which  there  was  ever  any  a£bual  furrender  made.  10  Rep.  66^ 
b«.Trin.  1 1  Jac  iaScacc^    Church-waidens  of  St.  Saviour's  cafe* 


(R.  b,  2)     Recital  and  Pleadings. 

S.  c.  cited    I.    |N  the  patent  to  A,  to  be  quit  of  colle&ion  of  tenths  it  was^ 
I  Rep.  43  1  recited,  that  for  as  much  as  the  abbey  is  the  free  chapei  if 

wood^s  cafe^  ^^^  ^''',?>  ^^  granted  that  the  abbot  Jball  he  difcharged  of  colleBion  of 
- — S.  C.     tenths y  and  therefore  he  ought  to  aver  the  recital  of  the  kingy  upon 
cued  PI.  c,  ^hjch  it  is  [viz.  that  it  is]  (the  free  chapelof  the  king)  and  he- 
^5  Eii»."in  caufc  hc  did  not,  therefore  ill;  but  Hufley  Ch.  J.  e  contra.  And 
Sir  Tho.       per  Cuf.  the  patent  was  difallowed  becaufe  it  was,  ill  pleaded,  in 
Wroth  •        j^g  much  as  he  pleaded  it  qtwd  continetwr  inter  alia,  that  fuch  a  thing 
wasy  &c.  and  did  not  aver  it  infa3  ;  but  it  was  faid  per  Cur,  that 
at  another  4ime  he  (hall  have  advantage  of  the  patent,  and  fo  it  is 
not  loft  for  ever.     Br.  Patents,  pi.  71.  cites  21  E.  4.  47. 
S.  C  cited         2'  ^"^  where  the  king  recites,  that  whereas  I  have  done  him  good 
Fl.  c.  455.  fervice,  and  am  decrepit  and  lame,  therefore  he  grants  to  me,  &c 
Iv^'V^*^  tliere  I  need  not  to  aver  the  fervice  nor  refidue  in  the  rchcarfal, 
tafc.  where  the  patent  is  ex  ctrta  fcientia  &r  mera  motu  ;  for  there  the 
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lehearfsd  is  void,   and   the  patent   good)    Per  HuBcy  Ch.  J. 

Ibid. 

3.  Oiberwfi  it  is  Kvbtre  thefurmifr  comu  rftbe  p^rt  rf  the  party. 
;         IMd. 
1  4.  As  where  the  king  grants  a  manor  which  ifcbeatidXD  hini)  &€• 

and  in  truth  it  is  his  ifAeritance^  the  patent  is  void  }  for  it  arifes  of 
I  a  falfe  fuTRiife  of  the  party  himfelf^  but  where  it  comes  from  the 

king,  and  not  from  the  party,  the  rehearfal  is  void  and  the  grant 
I  good,  quod  Curia  concdfit.     Ibid. 

5.  But  where  the  king  grattts  iani^  inafinuch  asjhf  grantit  fhali 

rrUafe  ail  bis  right  infuch  lands  to  the  king,  there  he  ovght  to  aver 

that  he  has  releafed  accordingly •     Ibid. 
6    " 

this 

therefore ,  ^  ^  ^        j -^    !.«*.  «. 

taies  ccnuftwce  of  the  *  furmife  or  conHderation,  and  where  the  Thomtt 

king  ha^  it  by  irfcrmation  and  funnife  of  the  patentee.     Ibid.  Wroth^s 

> 
(S.  b)  Grant  of  the  King.     Rtpealtd  by  or  vrithout  ' 
I  Scire  Facias.     In  what  Cafes  a  Patent  may  be  re- 

I  pealed  and  made  void  without  Scire  Facias. 

[l.   1 F  the  patentee  of  the  king  of  an  office  commits  a  forfeiture  by  where  there 
*  condition  in  foBy  or  in  law  broken^  the  king  may  ouft  him  "**"«J^«- 
before  any  fcire  facias  granted,  or  office,  or  ouikiug  of  any  new  has'cmLt^ 
patent.    Co.  9.  Si&  G.  ReYNELt^  95.  b.  Dy»  3  £L  196.  50.  udacaujt 
and  211.  29.  isontraO  ofM^UMn 

mk^t^  tie  k'mf  hat  »ti  madt  ^  new  paimt,  there  fSU  fflterttae  IImU  o«t  he  ooiM  by  tiie  king  unleft 
k;  icire  facias  ac  the  king^s  fuic ;  per  tte  Reporter,  D.  198.  »•  pL  50.  wh*  faya,  be  iafers  it  from 
csicaui  precedents  there  cited,  «nd  that  the  rrafoa  fecms  to  be,  that  he  who  i»  flB<ed  w  an  office  iry 
mantr  ifreurd^  vjhemf  the  king  bsi  notice,  ought  not  to  he  removed  ivt  hy  matter  of  record;  vi«.  by 
km  ^tM,  wd  avoidaoc*  of  Ciie  ktsen  pitcati,  &c  aad  cb««  S.  P.  hetweeM  Sir  Robert  Chefter  ana  Ld. 

If  the  forfeiture  be  of  an  office  for  fife,  thoogh  the  con  virion  be  of  record,  yet  there  muft  bt 
afcilefaQa;  per  Hoit  Ch.  J,     X2  Mod,  79.  but  otherwxfe  of  an  office  at  wilt.     The  King  ▼• 


[2.  If  the  king  grants  land  by  his  letters  patents  under  the  great 
ffolf  sad  in  the  lower  part,  after  all  the  patent  ended»  it  is  put 
(per  warrantum  comm0ion,  J  thi»  being  done  by  warrant  of  the 
eommiftoners  ofd^eBv^a  titles  upon  compofition  with  them  made, 
'^the  comniffimers  bad  not  an  authority  by  their  ewnnuffion  to  ipake 
any  OMnpofition  in  this  cafe  by  force  of  their  comsuffion,  and  fo 
thift  is  out  of  their  cosHnifion,  thofe  letters  patents  are  void  in 
law  without  any  icire  facias  to  repeal  them  \  and  it  if  good  pleading 
^i^fayl  mn  cotueffit^  btc.  againft  thofe  letters  patents.  Trin.  12 
Cur.  B.  Rot.  344*  345-  between  Bestkbt,  Betts,  a^d  Ot-^ 
Vat,  foir  the  vicarage  q(  Ca^ra6  in  oom.  Cambridge,  10  a  quire 
impedk  \  refoWed  per  Curiam  upon  evidence  at  the  bar,  and  the 
plaintiff*  nonfuited  upon  this  refoludon.  (But  quaere  hovf  this  aver* 
n^nt  dehors  may  be  taken  againft  the  letters  patents^  the  words 

K  3  per 
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per  warr.  comtrnffl  not  hetng  ^oithln  tie  body  of  the  patent ^  but  aftef 
all  die  patent  ended.)  But  it  feems  this  averment  may  well  be^ 
inafinuch  as  in  the  commiffion  it  is  appointed,  that  upon  the 
warrant  of  the  commiflioners,  the  patent  ihall  pafs  und'er  the 
great  feal  without  other  warrant ;  and  in  the  end  of  the  patent 
is  put  (per  warrant,  commiflionar.).  Mich.  16  Car.  B.  R.  be- 
tween PirriN,  &c.  AND PsoN,  and  others,  per  Curiam  upon 

evidence  at  bar.] 
Sche  facto        j.  Patent  of  the  king  (hall  be  rtverfei  in  Chancery  by  fuit  there 
|V*^~  _     9nly^  by  petitienf  traverfe^  or  monfirans  de  droits  and  fare f ados  there' 
iefircan«mlf  Upon.     Br.  JurifdlAion,  pi.  102.  (bb)  cites  21  £.  3.  46. 

kemdttn. 

eery.     Br.  Petitioii«  pi.  1 1-  cites  21  E.   3.  47.  Where  the  kmg  grants  the  Umd  hj  paCeoty 

and  Mrcdoies  azid  t^avajet  the  tfice^  he  ooght  to  have  fcire  facias  in  Chancery  againft  the|>aten€eey  before 
iflue  joined.     &r.  Scire  FaciM,  pl«  185.  cites  14  £.4.  i.  6.  1  Br.  Tnverie  de  Office,  pL  39. 

cites  S.C 

4«  If  die  king  befafedy  be  it  right  or  norongy  a  man  Ihall  fue  to 
him  by  petition;  per  Wilby;  quod  nota;  and  this  where  the  king 
r  I  itf  1   enters  or  feifes  without  office  as  it  feems,  but  upon  falfe  office  a 
man  may  traverfe.    Br.  Petition,  pi.  12.  cites  24  E.  3.  55. 

5.  A  ni2XiJlruch  a  juror  at  Wejlminjier  who  pa/Ted  againft  him, 

for  vjhich  he  was  adjudged  to  prifon  for  his  life,  and  his  hand  to 

be  cut  oflF,  and  Ins  lands  feifed  into  the  hands  of  the  king^  and  the  king^ 

thinking  it  had  been  forfeited,  granted  it  to  W.  N.  and  after^oards 

,  he  pardoned  all  the  offence  to  the  offender y  attd  all  that  to  him  belonged^ 

by  which  the  heir  fued fcire  faciasy  reciting  the  aSty  the  grant,  and 

the  pardony  to  Jay  nvhy  the  latfdfhould  not  be  refeifedy  and  livery  made 

to  the  heir ;  and  the  tenant  demanded  judgment y  becaufe  the  fcire 

facias  was  not  founded  upon  recordy  and  the  charter  is  no  warrant  of 

the  judgmenty  &c.  et  non  allocatur,  but  execution  was  awarded.^ 

Br.  Scire  Facias,  pi.  160.  cites  41  Aff.  25. 

Br.  Confir-        6-  ^are  impedit  brought  hy  the  king  by  reafon  of  the  cuflody  cf  a 

jnattooipi.i.  wardy  becaufe  the  grantor  of  the  anceftor  of  the  infant  of  tms  ad- 

l^^Br^Prol    vowfon  had  prefented ;  and  the  grantee  obtained  ratification  of  the 

cedeaifas  pL  king ;  and  becaufe  it  was  perceived  that  it  fhould  be  prejudicial 

iz.ciif*:>.c,  fQ  fhe  kingy  the  ratification  was  repealed,  and  procedendo  granted 

in  the  quare  impedit ;  quod  nota.    Br.  Repellance,  pi.  t.  cites  45 

E.  3.  19. 

7.  Where  the  king  re  feifes  or  refumcs  land  after  ^very  made  t§ 
a  prior  alieny  &c.  without  caufefbewny  the  party  ihall  have  petitiom 
and  fcire  facias  againft  him  ^vho  has  the  land  ;  but  j/"  it  be  re-lei(ed 
or  refumcdfor  caufe  fhewn,  he  fhall  have  traverfe  to  the  caufe> 
and  fcire  facias  againft  him  who  has  the  land  ;  per  Cur.  and  fo 
it  was  done  there.  Br.  Scire  Facias,  pi.  55.  cites  2  H.  4.  10. 
Brooke  fays,        8.  Travtrfe  was  taken  to  an  office  which  intitled  the  king  to  the 

**«  ^"^         land  by  ward  which  was  granted  by  patent  to  A.  B, C.  came  and 

throme  traverfed  the  cfficcy  and  had  fcire  facias  again fi  A.  B.  who  was 
vpcn  every  warnedy  and  did  not  come ;  and  therefore  per  Cur.  his  letters  pa- 
jftrtfucUt     x.tXiX'^  are  void.     Br.  Scire  Facias,  pi.  131.  cites  4  H.  6.  12. 

to  repeal  a  *  .^  • 

patcjit,  ij  tke  fatevut  be  warned  tfffrf  make:  4cfaxlt»    Ibid, 

9.  Where 
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$.  Where  the  hngfeifa  for  ftlony  and  leches  for  life y  and  ajtraftger  ^''  L»^erjv 
*j/  ////«',  there  the  king  {hall  refume  and  make  livery  to  the  party  j  ^^'^  ^  ^'^ 
for  there  he  has  rcverfionj     And  where  the  king  makes  feoffment  Br.Refcifer^ 
rf  land  in  ward^  in  tliis  cafe  the  letters  patents  Ihall  be  repealed,  P**  ^*  ^*^* 
and  the  land  refumed  into  the  hands  of  the  king,  and  livery  made    '    ' 
to  the  heir ;  for  there  the   king   had   not   fee   fimple  to  givej 
Br.  Scire  Facias,  ph  58.  cites  7  H.  4^  iow 

10.  Scire  facias  was  fued  to  repeal  letters  patents,  inafmuch  as  ^'-  Livery# 
king  £.  3.  was  poffejfed  of  land  in  ^uard,  and  died;  and  this  came  to  ^^^  ^^*  "'^ 
king  J?.  2.  who  granted  it  for  life,  the  remainder  over  in  fee  ;  and 

the  land  was  re-feifed,  and  livery  made  to  the  heir  fine  exitibus, 
and  the  letters  patents  revoked  and  annulled ;  quod  nota^ 
Br.  Scire  Facias,  pi.  63.  cites  7  H.  4.  41. 

11.  Writ  of  error  was  fued  upon  an  outlawry  of  felony^  by  which 
fare  facias  was  awarded  againji  the  lords  mediate  and  immediate, 
ffA/againft  the  iertenants  who  were  warned;  and  ove  came  and 
olleged  grant  by  the  king  for  term  of  lifey  and  prayed  aid  of  the  ki/!g, 
and  had  it ;  and  after  procedendo,  they  were  at  ij/ue,  tf  the  party 
ws  imprifoned  at  the  time  of  the  outlawry  pronounced  or  not,  and 

fiundfor  the  outla'w  j  by  which  he  prayed  that  the  outlawry  be  re^ 
verfedy  and  the  letters  patents  repealed i  which  was  denied  him  \ 
^hertufon  Judgment  was  given  that  the  outlawry  be  revnfedy  and 
he  rejlored  to  the  common  law,  and  to  all  that  he  loft  for  this  caufe  ; 
and  as  to  the  letters  patents  they  would  advife;  but  by  this  judg- 
ment of  reftitution  he  (hall  re-have  his  land  ;  pei*  Gafcoign  and 
HuJs  y  but  Tyrwhite  contra,  before  another  Icire  facias  fued  j 
and  he  held  ftrongly,  tliat  he  frail  have  another  fcire facias,  and 
thereupon  the  outlaw  pleaded  pardon  of  the  king  of  the  felony  j 
and  it  was  allowed.   Br.  Scire  Facias,  pi.  76.  cites  11  U.  4.  53.      ^  ^ 

12.  If  traverfe  of  office  is  tendered,  and  the  plaintiff  takes  the  land  ^^  ^J  J 
tQ farm  according  to  the  faiute,  and  finds  furety,  and  after  it  is  pi.74.  citct 
awarded  that  the  traverfe  does  not  lie,  by  this  the  farm  and  furety  S  C.  for  now 
is  Hfchargedy  noithout  fuing  fcire  facias  to  repeal  the  patent  of  the  farm.  ^^^^^^ 
Br.  Scire  Facias,  pi.  172.  cites  4  £.  4.  29.  piaimm  ha* 

13.  Where  a  man  traverfes  offia'for  land,    office,   &c.  which  »»  tiilt# 
ff^ts  for  him  J  and  againft  the  king,  there  he  fhall  have  fcire  fa-^ 

aas  againfl  hint  who  has  it  of  grant  of  the  king  of  eflate  certain,  as 
for  life,  or  durante  minore  aetate,  or  the  like ;  contra  againJl  him 
who  has  only  th€  occupation  at  will,     Br.  Scire  Facias,  pi.  173.  cites 

S  E-  4-  3* 

14.  Where  the  king  by  his  letters  patents,  dated  \fl  May,  grants 

to  rac  an  office  or  other  thing,  and  after  by  other  patents  dated 
id  May,  be  grants  the  fame  thing  to  a  Jlr anger ^  tliofe  fccond 
patents  arc  merely  void  ;  and  yet  1  (hall  have  fcire  facias  againll 
the  fecond  patentee,  and  avoid  thofe  laft  patents  by  judgment 
of  the  Court.     Per  Cur.     Keihv.  196.  b.  Mich.  9  H.  8^ 

15.  Scire  facias  to  repeal  the  grant  of  the  office  of  refnem- 
hrancer  of  the  Exchequer  to  one  Blague,  made  18  H.  7.  and  after- 
wards in  the  3  H.  8.  he  was  made  baron  of  the  Exchequer, 
quam  diu  fe  bene  gefferit  in  eodem  officio  baronis.  Afterwards 
fit  8.  at  the  recjucft  of  Blague,*  granted  the  (aid  office  of  re- 

K  4  membf  suKcf 
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tnembrancer  to  Blague's  ion  for  life^  to  have  after  the  furrender 
pr  demife,  feu  aliquo  modo  quocunque  &  quandocunque  vacare 
contigerit.  And  becaufe  Blague  had  no  legal  eflate  after  his  being 
made  baron,  4ipon  fcire  facias  returned,  and  default  made,  judg- 
ment was  given  to  revoke  the  laft  patents,  ^c.  D.  197.  b.  19S. 
pi.  2^7.  cites  Hill.  J5  H,  8.  Blagpe's  cafe. 

16.  Scire  facias  iSued  to  repeal  a  grant  of  the  office  of  hailiff  of 
the  hundred  of  C.  which  P.  the  phtntiff  had  by  inheritance  in  fee 

fmpky  and  was  expulfed,  &c.  by  colour  of  letters  patents.  Upon 
the  fcire  facias  returned,  and  nil  dicit,  the  patent  was  revoked^ 
and  P.  rcilored  to  the  office  una  cum  exicibus,  with  a  falvo  jure 

.  cujuflibet.  D.  198.  a. pi.  49.  cites  Hill.  28  H.  8.  Penwarren's  cafe,; 

17.  The  Lord  Ch.  J.  Brooke  granted  to  G.  the  office  of  protho^ 
e  And.  IX  8*  notary  of  C.  Bt  and  afternvards  revoked  it  withput  a  fcire  facias,  he^^ 
^'  ^*          caufe  he  was  incapable  %q  execute  tliat  office,  and  granted  it  to 

jinother  \  and  thereupon  a  precedent  was  ihewed,  5  Ed.  4.  where 
the  office  of  the  clerk  of  the  crown  was  granted  to  one  Vyntcr^ 
and  Croxon  who  died ;  and  then  Vynter  exhibited  his'  patent, 
and  prayed  admittance  \  but  the  Court  would  not  admit  nim  to 
the  office^  becaufe  he  was  unexperienced  in  it,  and  his  difability 
being  fignified  to  the  king,  ore  tenus,  without  a  fcire  facias,  he 
commanded  them  to  fwear  and  admit  another.  Dyer^  150.  b.pU  f^ 
Mich.  4  gc  5  Ph,  &:  M.  Vynter's  ciafe, 

18.  Sir  Maurice  Berkley  having  the  office  of  banner-bearerfbip  in 
the  field,  furrendered  the  fame  before  a  mafier  in  Chancery  out  of 
court f  but  did  not  deliver  up  his  letters  patents  to  be  catu^Ued ;  this 
furrender  was  accepted  and  recorded  by  the  faid  mailer ;  and 
^hereupon  the  office  was  granted  to  Sir  John  Sullyard.  Aftcr*r 
wards  Sir  Maurice  Berkley  brought  a  fcire  facias  to  repeal  the 
grant  to  SuUyard.  And  |he  queftion  was,  whether  the  Taid  re- 
cord was  fufficient  to  make  a  furrender  6r  not  ?  But  the  niattet 
was  compounded  by  the  Lord  Keeper,  ex  aflenfu  partium  ;  and  Sir 
J.  S.  wa$  removed^  and  Sir  Maurice  was  reftored  fine  exitibt^ 
▼el  feodis  medio  tempore  reccptis.  D.  176.  pi.  29,  Hill.  2  EUx, 
jSir  Maurice  Barkley  v.  Sir  John  Siiliard. 

19.  The  tenant  of  the  plaintiff  conveyed  the  land  to  th  i/«^> 
and  the  king  conveyed  to  a  corporation  ;  fo  as  in  rigour  of  }aw  the 
feigniory  of  the  plain^ff  was  extinguifhcd  j  but  the  king  was 
deceived  in  his  grant ;  for  he  was  made  an  in/irument  to  do  wrong, 
to  deprive  the  plaintiff  of  his  feigniory .^  and  therefore  the  king^ 
grant  was  void.  Upon  the  whole  matter,  forafmuch  as  the  plain- 
tiflfs  tenant  cannot  have  the  land,  becaufe  he  has  conveyed  it  to 
the  king,  and  the  king  cannot  have  the  l^nd,  becaufe  of  the 

r  118  ]  '''^rong  it  would  do  to  the  plaintifi^  as  to  his  feigniory,  therefore 
the  faid  letters  patents  ihall  be  repealed.  If  the  plaintiflP's  tenant 
had  conveyed  tne  land  to  the  kin^  by  deed  Inrolled,  or  had  beca 
attainted  of  treafon,  and  the  king  had  granted  it  to  a  common 
perfon  to  hold  of  the  king  ;  now  the  feigniory  of  the  lord  in  this 
cafe  had  been  extinguifhed ;  but  the  king  upon  petition  ought  to 
repeal  this  patent,  and  grant  it  fo  that  the  Icigniory  of  A.  (hall 
revive. — Jci^k.  ^^.  p]^40. 

?©•  Upon 
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to.  upon  a  fcire  facias  againft  Richard  earl  of  Dorfet,  an4 
others,  members  of  Sackvili-college  in  Eaft^Grinfted  in  SuiTex. 
to  fliew  caufe  luiy  the  patent  of  incorporation  Jbould  not  he  repealed^ 
£9  far  as  it  concerns  Edward  e^rl  of  Dorfet,  and  the  heirs  males 
jof  Robert  carl  of  Dorfet  the  founder,  (he  writ  recited  the  will 
of  Rohertf  who  dtinfed  to  his  executor^y  &c.  that  they  Jbould  foun4 
andendov»  the  f aid  hofj^al^  and  make  bye^lawsy  and  that  the  heirs  of 
the  founder  Jbould  htnte  the  patronage  and  vifitation  the^-eof.  It  re- 
cited alio,  that  the  ki/tg  intending  to  incorporate  the  faid  bofpitai 
according  to  the  faid  will,  confituted  the  corporation^  and  granted 
licence  to  purchafe  the  endowment  intended ;  and  alfo  that 
Edward  earl  of  Dorict,  who  was  heir  male  of  the  founder ^  Jbould 
have  the  patronage  and  vifttaiion  ;  reciting  further,  that  the  ladjf 
Thanct  and  the  lady  Compton  are  heirs  of  the  founder,  and  that 
Edward  earl  of  Dorfet  had  t^ken  upon  him  the  patronage  and 
vifitation,  to  the  difinherifon  of  thofe  ladies ;  upon  this  fcire 
^cias  Richard  carl  of  Dorfet  demurred*  As  to  the  queftion  be- 
tween ^e  heirs  general  of  the  founder,  and  the  heirs  male,  Twif- 
den  J.  held,  that  the  letters  patents  to  Edward  earl  of  Dorfet 
and  his  heirs  male  are  void,  and  ought  to  be  repealed,  and  may 
be  repealed,  thowh  they  are  void;  and  cited  HilL  12  H.  7, 
Keilw.  19.  a*  per  Keblf.  And  that  they  are  void  appears,  ift, 
Becaafe  they  are  contrary  to  the  king's  intention,  as  Hob.  223* 
Anne  Needier's  cafe^  10  Rep.  no,  b.  Vow's  cafe,  adly.  The 
king  caanot  deprive  the  patron  of  thofe  rights  which  are  appendant 
to  hiffl,  which  are  jus  patronagii  and  jus  vifitandi,  which  are  in 
earl  Robert  and  his  heirs ;  but  the  Lord  Ch.  Baron  Hale  gave 
fereral  reafona  why  he  could  not  give  opinion  to  repeal  this  pa- 
tent without  great  caufe.  He  held,  that  fuch  fcire  facias  lies  not 
in  point  of  form,  ift,  A  patent  may  be  repealed  in  part  \  but 
ihis  fltaU  be  only  in  claufes  independent.  Fitzh.  Petition,  19. 
adly.  There  will  be  an  infinite  inconvenience,  if  by  this  way  part 
ti  this  patent  may  be  repealed  >  for  by  this  way  a  good  patent 
xnay  be  made  nought  -,  &  e  contra.  3dly,  The  king  had  faid 
how  be  will  have  this  corporation  qualified,  ^nd  he  is  dead,  and 
now  he  will  make  other  patrons  after  his  death,  4thly,  The 
king  hath  faid  how  it  fhall  be  governed,  and  not  otherwife.  And 
litre  is  no  neceflity  tp  repeal  (his  \  becaufe  if  there  be  void  claufee 
they  may  be  tried  in  aiOfe,  and  therefore  the  writ  is  ill.  2dly, 
k  doth  not  lie  for  the  matter.  1  (I,  Becaufe  the  king  takes  no- 
pct  of  the  claufes  in  the  will,  which  was  defired  to  be  repealed ; 
vA  therefore  he  is  not  deceived  in  this  grant.  In  the  creation 
of  the  bofpitai,  fiint  tres  a£tores  fabulae,  i.  Earl  Robert.  2. 
The  king,  whofe  right  is  to  grant  the  incorporation.  3.  The 
txecutoiW)  which  ought  to  endow  this  hofpital.  2dly,  The  eze- 
evtort  arc  not  at  any  prejudice,  becaufe  they  are  not  compellable 
to  endow  this  corporation,  if  it  be  not  according  to  die  will  of 
tsrl  Robert*  3dly,  If  the  executors  have  endowed  the  hofpital, 
hcing  fo  created,  it  is  a  breach  of  trnft.  There  is  no  patronage 
till  the  foundation  of  the  hofpital^  and  the  heir  of  Robert  hath 
ftot  to  do  widi  it  till  th^  foundation  \  and  the  execuioi^  do  not 

breai( 
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l>reak  the  truft.  The  Lord  Keeper  would  advife ;  and  fo  it  wai 
adjourned.  Raym.  154.  Trin.  18  Car.  2.  B.  R.  and  177.  Pafch.* 
21  Car.  2.  B.  R.    The  cafe  of  Sackvill-college. . 

21.  In  error  of  a  judgment  in  fcirc  facias  in  the  petty-bag^ 
which  fet  forth,  that  the  city  of  Rochefter  was  an  ancient  city, 
and  incorporated  time  out  of  mind  till  i  £d.  4.  who  incorporated 

t  1 10  1  ^^^  ^y  ^  "^^  name  of,  &c.  thai  before  and  after  that  time  they 
^  "*  had  a  market  there,  held  every  Wednefday  and  Friday,  and  toll, 
&c.  And  that  the  king  by  letters  patents,  7th  of  March  laft  paft, 
recited  an  inquifition  upon  an  ad  quod  damnum^  by  which  it  was 
found,  that  it  would  not  be  to  the  damage  of  the  king,  or  of  any 
Other  perfon,  if  the  king  fhould  grant  to  the  defendant  a  mathet  in 
Chatham,  to  be  held  there  every  Tuefday,  whereupon  he  granted 
to  the  defendant  a  market,  to  be  held  there  every  Tuefday,  cum 
omnibus  proficuis,  &c*  prout  per  literas  patentes  apparet ;  and  that 
whereas  Chatham  is  within  a  mile  and  a  half  of  Rochefter ;  and 
whereas  datum  eft tiobis  intelligi  by  the  mayor,  &c.  of  Rochefter, 
that  the  writ  of  ad  quod  damnum  was  executed  on  the  day  it  hears  date 
at  20  miles  dt/fani  from  Rochefter ,  and  without  notice  given  to  the 
mayor,  &c.  furreptifiofe  &  miudulenter  \  and  that  the  grant  is 
ad  damnum  of  the  city  of  Rochefter^  and  of  the  market  there  ; 
and  by  reafon  thereof  the  grant  is  void ;  therefore  the  iheriff  of 
Kent  is  commanded  to  warn  the  defendant,  &c.  tofhewcaufewhy 
the  letters  patents  fhould  not  be  cancelled.  The  defendant  de- 
murred, and  the  Attorney-General  joined  in  demurrer.  And  the 
lord  Chancellor  Finch,  ai&fted  by  North  Ch.  J.  and  Jones  J^ 
gave  judgment,  that  the  letters  patents  (hould  be  cancelled  and 
vacated :  whereupon  the  defendant  brought  a  writ  of  error  in  the 
Houfe  of  Lords ;  and  there  it  was  objected,  that  diis  fcire  facias 
doth  not  lie  to  repeal  letters  patents,  becaufe  there  19  another 
remedy  at  common  law,  by  affife  of  nuifance,  or  <|uod  permittat, 
where  the  matter  may  be  tried  by  a  jury.  But  the  judgment  wa$ 
affirmed,  and  it  was  refolvcd  tliat  the  king  hath  a  right  to  repeal 
it  patent  by  fcire  facias,  in  which  he  was  deceived,  orthe  fubjedl 
|>rejudiced«  3  Lev^  220.  Trin.  i  Jae.  2w  in  the  Houfe  of  Lordsy 
the  King  v.  Butler. 

22.  A  grant  was  made  by  the  crown,  for  the  fetting  afidc 
whereof  an  Englilh  bill  was  brought,  and  it  was  argued,  that  it 
was  the  proper  remedy  in  this  cafe  \  for  that  no  fcire  facias  would 
lie,  it  not  being  a  record  of  this  court,  and  if  it  would,  yet  it 
MTOuld  not  reach  the  fraud  objeAed,  it  not  appearing  within  the 
body  of  the  grant ;  and  that  in  this  cafe  equity  did  but  follow  the 
law,  and  that  it  was  not  fitting  it  fhould  be  left  in  the  power  of 
the  king's  officers,  by  their  connivance  in  pnlTmg  grants,  to  put 
the  king  without  relief  in  a  cafe  oi fraud  and  furpri%e  /  and  though 
there  was  no  precedent  (f  fuchfuit,  yet  all  precedents  had  a  begins 
Btng,  and  that,  in  this  cafe,  was  iufficient  ground  for  a  decvce^ 
there  being  all  the  badges  of  fraud  and  furprize  imaginaUey  Sc— 
In  the  paf&ng  the  grant  there  was  no  warrant  to  the  auditor  to  nuie 
etit  the  particulars;  nor  to  the  furveyor  to  return  an  eftimatci  nor 
Af/f  with  a  docquety  ftgned  hy  the  attorney ;  nor  any  of  the  ufual 
methods  obfervedj  but  only  a  warrant  under  tbejign  mamuJ  for 

{af&iig 


^iimng  the  grant  In  queftion  to  the  chancellor^  and  counterjtgned  hy 
tim :  which  is  making  a  warrant  to  himfelf,  a  thing  never  before 
heard  of.  And  though  a  patent  may  pafs  by  immediate  warrant 
under  the  privy  feal  or  fignet,  yet  this  is  in  efied:  no  warrant,  be- 
ing only  under  the  iign  manual,  and  no  feal,  either  privy  or  (ignet, 
to  it  That  this  matter  was  difpatched  with  great  hurry y  the  war- 
rant being  fiened  the  29th,  and  the  patent  pafled  the  dutchy  feal 
the  31ft  of  the  fame  month,  though  it  would  take  a  week's  time 
to  ingrofs  it  %  and  that  here  the  petition^  p^^fidy  the  chancellor's  re-- 
forty  and  voarranifor  the  grants  arc  all  of  the  'writing  of  the  grantee*  s 
fervant ;  and  that  the  ovcT'^valui  ivas  exce/Jtve,  And  for  thofe  rea- 
Ions  the  patent  was  fet  afide  by  the  Chancellor,  afljfted  by  Jones 
Ch.  J.  and.  Montague  Ch.  B,  See  Vern.  277  to  282.  Mich. 
1684.  And.  370.  382  to  392.  Hill.  1685.  Attorney-Geneial 
y.  Vernon^  Brown,  and  Boheme. 


(T,  b)    What  fliall  be  good  Caufe  to  repeal  a  Patent  C  120 1 

upon  a  Scire  Facias. 


[l.  T?  the  king  grants  a  patent  by  fraud  or  falfe  fuggeffiony    by  The  Earl  of 

•*•  which  he  is  deceived^  he  may  avoid  it  upon  a  fcire  nicias  jure  pe^ljon^t^ 
icgio.    21  E.  3-47.  Co.  II.  Mag.  College,  74.  b.]  thekiiig,for 

that  £.  2. 
gaw  t9  hbfittber  6c/.  refit  out  of  the  vill  ofC,  in  tally  hUfarher  <//«/,  be  witbm  age^  and  the  kmgfeifed 
iff  ^Btri  the  fiamtlffy  who  is  w/  within  age,  and  the  king  by  bis  letters  patentM  gave  to  tbe  Ltrd  y,  Af. 
i'fitf  and  becau(e  the  king  is  bound  to  render  to  the  heir  as  fully  as  it  came  to  him,  he  pr»yed  that 
Ae  paeat  be  repealed,  a|id  tbe  rent  refeifed ;  upon  which  the  petition  was  indorfed,  that  the  arch- 
kiAop  of  CaDterbury  and  certain  others,  calling  to  them  the  chancclfof,  Should  do  that  which  is  fairac- 
cordiDg  to  law  and  region  j  upon  which  Jcire  facias  was  ijjhed  to  warn  y.  M>  to  appear  in  tbe  Cbatt- 
tsrjtf  to  fay,  why  the  patent  granted  by  falfe [uggeftion  {hould  not  be  repealed,  and  the  rent  refeifed; 
which  faggciHoa  was,  that  tbe  land  came  to  tbe  king  by  tbe  attainder  of  R.  F.  whereupon  J.  M.  came 
aid  baA,  that  ferafmoch  as  this  fuit  is  to  defeat  frank' tenement,  and  to  reftore  it  to  another,  that  this 
ftafl  be  at  the  common  law,  et  not  allocatur,  becaufe  it  is  to  repeal  patent  of  the  king,  which  can- 
MC  be  but  ODiy  in  Chancery.  Br.  Petition,  pi.  ii.  cites  S.  C.—— Br.  Patents,  pi.  14.  eitea 
S»  C— Br.  Scire  Facias,  pi.  104.  cites  S.  C. 

M.  was  fidlcd  of  an  hottfe,  ice,  which  he  beid  of  tbe  hi/hop  of  fV\nchefier,  and  would  con^vey  tbe  farm 
to  tbe  friars  CarmeCtteSy  but  tbe  bijhp  would  not  confent ;  whereupon  the  friars  and  the  tenant  agreed, 
tiVMtfitouU  grant  it  to  tbe  king,  and  he  to  tbefr'iarsy  which  was  done  accordingly  ;  and  afterwards  upon 
arersbent  of  this  fraud  by  thebiihop,  the  patent  was  repealed,  and  the  biihop  reftorcd  it  to  his  feig- 
My.  Cited  Roll.  R.  i68.  in  tbe  cafe  of  Warren  v.  Smith,  per  Houghton,  Doderidge,  and  Coke, 
aiiy  E.  3.  59.     Meriot*s  cafe. 

Tht  ^ntta  pr^ented  where /he  had  no  right,  and  quare  impedit  wjs  brought  againft  the  incumbent 
■nd  the  biHiop,  and  aajudged  for  the  plaintiff.  The  defendant  afterwards  perceiving  this,  brought 
trefpals  againift  the  plaintiff,  whereupon  the  faid  plaintiff  (now  defendant)  wjs  outlawed,  and  then 
the  (now)  defendant  r^W,  and  tbe  queen  pr^entcd  him  again  ^  whereupon  he  was  inUudled  ;  and 
after  the  plaintiff  brought  a  writ  of  error  and  reverfed  the  outlawry;  and  then  brought  fcire  facias  upon 
tbe  judgment  in  the  qxure  impcdit  jgatnft  the  defendant,  where  all  this  fraud  appeared  to  the  court, 
and  therefore  be  recovered  the  piefenution.  Cited  by  Doderidge  J.  as  Tria.  30  Eliz.  Rot.  159. 
B.  Beverley  v.  Cfnrbet. 

2,  Scire  facias  uponfugge/Hon,  that  tenant  in  tally  the  revajion 
t9tbe  Ungf  bad  purchafed  licence  to  alien  in  fee y  and  retook  to  him  and 
his  feme  in  tally  the  remainder  to  his  right  heirs ;  and  exception  was 
taken,  ihaimuch  as  it  was  not  warranted  by  any  record,  et  non 
aDocatur;  for  it  fufficcs  upon  fuggeftion.  Br.  Scire  Facias,  pi.  1 59. 
titcs  40  Aff.  26. 

3.  Scire 
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Br.ScireFa.      j.  Scirc  facias  was  fued  to  rercrfe  certain  letters  patents  made 

cISsHri!  ^y  *^^  '"°8>  ^^^  ^*®  w/iV/frf  by  ojice  before  the  cfchcator,  that 

ai.       '  '  y.  Nn  comrmtud  treafin  fuhere  he  was  never  indi^ied  of  the  treafon, 

and  the  tenant  prayed  in  aid  of  the  king»  and  had  it ;  and  after 

procedendo  came,  and  he  faid  nothing ;  by  which  the  Court  bid 

the  plainti£F  fue  procedendo  to  judgment ;  for  this  tide  is  not  fuf* 

ficient  for  the  king,  becaufe  the  party  does  not  lofe  the  land  until 

he  be  attainted.     Br»  Scire  Facias,  pl»  66,  cites  8  H.  4«  2i« 

So  a  patent       4-  Scire  fi^ciaa  was  fued  to  repeal  certain  letters  patents  of  a 

for  a  market  gvsmt  of  z  fair,  ita  quod  non  fit  pnejudicium  vicinis  ferib  ;  and 

SJeranciMit  ^^^^^  '^  furmifcd  to  bc  Hufafice  t$  another  market  »r  fair^  tfaere^ 

market  was  forc  Writ  iJued,  3cc.     Br*  Scire  Facias,  pL  71.  cites  11  H.  4.  5. 

within  a 

mile  and  a  half  of  it,  which  was  much  damaged  by  it,  was  decreed  by  Finch  C  and  afllfted  by  North 
Ch<  J.  and  Jones  J.  upon  a  fcire  facias,  to  be  repealed,  though  an  ad  fuod  damnum  bad  tjpttd^  wA 
was  returned,  that  it  was  not  to  the  damage  of  any.  2  Vent.  344.  Hiu.  31  &  31  Car.  %•  i»  Cine* 
Sir  Oliver  Butler's  cafe—This  decree  was  affirmed  in  the  Floufe  of  Lords.  Trin.  i  Jac.  2.  3  Lev. 
azo.  the  King  v.  Sir  Oliver  Butler.— Cites  ^  E/  3.  '^4.  Scire  facias  ro  repeal  a  patent  of  tolL 
And  17  E.  3.  59.  b.  Of  market,  11  H.  4.  <;.  Of  market,  D.  197,  198.  276.  And  they  fai^ 
there  never  was  any  queftioo^  whether  the  wri(  Uy,  but  oaly  of  the  manner,  and  other  Incident  mac* 
fers* 

Scire  facias       j;.  Scirc  facias  to  repeal  a  grant  of  an  office  of  auditor  for  a 
was^brought  jfffjTeiture  in  not  producing  an  account  at  fuch  time  as  he  ought  -to  * 
f rantof  the  do ;  and  being  returned  warned,  he  made  default  $  whereupon 
office  of  the  judgment  was  *  given  for  the  forfeiturci  and  that  the  letters  pa^qts 
firjeant  at    ^^^  ^j^^  inrolmcnt  thereof  be  annulled.     D,  197.  b.  pL  46,  cites 

not  attending  Mlch.   I4  H,  8,   Toly  8  CalC. 

ins  office^ 

fo  that  the  king^s  bufincfs  remained  not  dane,  In  contemptum  regis,  ^.  And  upon  two  nilula  lefiimi 

and  default,  judgment  was  given  accordingly,  a:id  that  the  office  bc  fei«e4  >uco  the  Jung'i  hnlidt  «•  Ar« 

feited,  &c.     D.  198.  a.  pK48.  clus  Trin.  26  H.  2.  Efton's  cafe. 

•C121] 

6.  Although  the  king,  as  to  hi$  natural  perfoD,  may  bc  withia 
age,  yet  his  natural  perfon  being  joined  with  his  politic,  thef 
are  one  indivifible  body.  And  he  mall  not  avoid  his  grants  made 
within  age,  nor  his  leafcs  by  nonage,  whether  he  be  feifed  in  tailj^ 
or  in  right  of  the  dutchy  of  Lancafter,  or  in  right  of  his  crowiu  v 
The  lands  of  the  dutchy  of  Lancafter.  are  fevered  from  the  poflelU 
fions  of  the  crown,  as  to  the  manner  of  granting  them ;  but  for 
age,  aid,  and  fuch  perfonal  relations,  the  duke  is  as  king ;  fatut 
the  king  may  avoid  his  grants  by  dttrefs  ;  as  in  cafe  of  rebellion^ 
if  the  rebels  having  the  king  in  cuftody  extort  grants  from  him,  aa 
it  happened  in  the  cafe  of  H.  3.  in  the  barons'  wars.  Jenk.  265* 
pi.  69.  cites  a  Eliz.    Plowd.  213. 

7.  In  a  great  vein  of  lead,*  part  of  the  earth  fill  upon  a  miner^ 
and  killed  him ;  only  that  parcel,  and  not  the  whole  vein,  was  for- 
feited for  a  deodand.  The  king,  by  hi/  letters  patents,  granted 
the /aid  vein  to  J,  5.     The  lord  chancellor  of  England,  on  Ae  prayer 

'of  die  owner  of  the  faid  vein,  ealkd  in  the  faid  J.  S.  by  fare  facias^ 
in  the  king's  name,  and  by  the  prerogative  law  caufed  the  find  Ut^ 
ters patents  to  be  revoked:  becaufe  they  were  obtained  furreptitwufij^ 
and  in  deceit  of  the  king.    Jenk.  64.  pL  21, 
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(U.  b.)     TVbo  mayfue  the  Scire  Facias* 

[i.  lF  by  an  vffkt  a  tenure  is  found  of  the  itng,  and  that  A.  B.  i« 
^  in  ward  to  the  king,  and  thereupon  the  king  grants  the 
warifbip  of  A.  B«  of  body  and  land  \  and  after  C  J9.  comes  and 
irawrfis  the  fjffice^  he  ihall  hare  a  fcire  facias  agtmtfi  A.  B.  to  re- 
peal his  patent.     4  H.  6.  la.  j 

[a.  If  the  king  grants  tv)o  feveral  patents  of  the  fame  things  the  s.  p.  jenk* 
frf  patentee  may  fue  a  fcire  facias  ngainft  the  laft  patentee,  to  re-  i;s6.  pi.  56. 
peal  the  hft  patent.  37  H.  6.  14.  D.  3  El.  197.  45.  Divers  ^'.^^j^'nd  »ddt 
precedents  (hewn  accordingly.^  that  if  the' 

firft  patentee 
k  ouftt^  he  has  his  elcdioo  to  bring  to  iflire  or  icire  facias,  if  the  patents  arre  for  lands  or  for  an  of- 
fice for  life.  By  the  juftices  of  both  benches.  Judge  Jenlcins  fays,  that  regularly  the  law  is,  that 
thcfirft  patentee  may  have  fcire  facias  againft  the  fecond,  but  the  fecond  patentee  may  have  it  againtf 
the  6rft.  Where  t%oo  ptttentt  are  granted  of  one  and  tbt  fame  thing,  though  it  be  knmon  by  the  naifzs 
^tki  mgMT  9fB,  and  of  the  manor  of  S*  yet  if  the  Uft  oufts  the  firft,  Icire  facias  lies  to  repeal  the  patent } 
aod  if  it  be  of  divers  diings,  aftfe  lies,  and  mt  fcire  facias.  Br.  Scire  Fadas,  pi.  i  76.  cites  8  £.  4.  6. 
Br*  PMenCSs  pi*  63-  ^i^s  S.  C.  .Scire  facias  was  awarded  ^r  a  firit  patentee  to  repeal  letters  paten  to 
of  a  fubiSr^ueat  paoeatee  Ukhtf^ark  keener  ^  and  upon  return  thereof,  and  a  judgment  by  nil  dicit,  the 
jodgneat  was  given  in  Chancery,  that  the  letters  patents  be  revoked.  Dyer,  197.  pU  4^.  cites  10  H.  S* 
float  T.  Coffin. 

[3.  If  dc  kin^  grants  two  patents  of  ooe  and  the  fame  thkigf 
the feeond  patentee  Aedl  ntfthzyc  a  fcire  facias  agetts$fi  tlx  firft  pa- 
tentee to  repeal  the  firft  patent.  J^.  lo  £1.  277.  54.  Where  it 
is  bid;  that  this  is  contrary  to  the  books  and  pxttcedents  and  the 
conuBon  cowrfe.     39H.  6.  33.    Contra.] 

[4.  If  the  king  gr^mts  a  pattett  ef  Icmd^  or  of  an  ejffiee^  he  may  ''"  "j^~  ^ 
foe  a  fcire  facias  againft  the  patentee  to  repeal  the  patent  upon  an  y^\^^*]f 
tnptieft  cutdkitm  broken,  er  for  a  forfeiture  by  force  rf  a  condition  in  law.     r  ^22  1 
D.  3  El.  197.  47.  4  El.  21 1.  29.] 

[5.  If  the  predeceffor  ling  alieus  by  charter  any  of  the  pajfejftons  of  HiU.3ja«,f« 
Ae  iutchj  ofCornvnM,  the  diefifsm  ef  ihe  fuccejfor  king^  being  dake 
^if  Comwsiii,  may  bring  a  fcire  facias  in  the  name  of  the  kin^  to 
aroid  this  patent.  Co.  8.  the  Prince'&  cafe,  i.  So  done  and  ad- 
mitted. And  ibidem,  fol.  22.  b.  23*  Divers  precedents  cited 
accordingly*  without  any  allegation  of  any  fraud  or  deceit  in  the 
obtaining  of  it.] 

[6  6  E.  4.  S.  b.  The  frfi  patentee  of  the  office  ef  chrk  of  the  B/  SclreFa. 
(Tovm  fued  a  fcire  facias,  in  the  name  of  the  king,  to  repeal  a  fecond  ciaVLc?— 
patent i  but  there  relblved  in  Cam.  Scacc.  fol.  9.  b^by  the  juftices, 
that  both  ought  to  be  of  thcfxme  thing  /  for  if  the  patents  are  of 
feoeral  things,  and  thcfrfi  patentee  is  oufied  by  the  fecond  patentee, 
thefirjl  patentee  (hall  not  have  any  remedy  by  fcire  facias,  but  is 
put  to  bis  qjjife.     [Baggot's  cafe.] 

7.  Where  the  king  is  intstled  by  falfe  aJUcCy  and  grants  the  land  Br.Traverfe 
©rcr,  be  tnho  is  grieved  may  traverfe  the  office,  and  have  fcire  £a-  ^Office,pL 
cias  thereupon  againft  the  patentee,  Nota,  Bn  Scire  Fadas,  '"^•^•^' 
pL  69.  ches  9  H.  4«  6v 

8.  Where 
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8.  Where  a  patent  is  granted  to  the  prejudice  of  the  fuhje&y  the 
king  of  right  is  to  permit  him  upon  his  petition  to  ufe  his  name  for 
the  repeal  of  it  in  fcire  facias  at  the  king's  fuit,  and  to  hinder 
multiplicity  of  afiions  upon  the  cafe  \  for  fuch  adlion  will  lie, 
notwithftanding  fuch  void  patent.  Per  Finch.  C.  2  Vent.  344. 
IJill.  31  &  32  Car.  2.  in  Cane,  in  Sir  Oliver  Butler's  cafe. 

9.  Scire  facias  out  of  Chancery,  returnable  in  B.  R.  to  repeal 
letters  patents  of  the  rectory  of  Algate  j  it  was  held,  that  if  letters 
patents  are  granted  to  the  prejudice  of  any  fuhjeBy  he  may  have  a 
fcire  facias,  upon  the  inrolment  of  them  in  Chancery,  to  have 
them  repealed,  as  well  as  the  queen  may.  As  if  zfairht  granted 
to  the  damage  of  mine,  I  may  fue  fcire  facia3  to  repeal  fuch  grant, 
Jdod.* Cafes,  22^.  Mich.  3  Annap,  B.  R.     Br^wfter  v.  Weld. 

(X.  b)      What  Thing  fhall  be  [or  amount  to]  a 

Repealing. 

[l.  iF  the  king  brings  a  fcire  facias  againft  a  patentee  to  repeal 
^  his  patent,  and  the  patentee  is  returned  warned^  and  makes 

defaulty  and  thereupon  judgment  is  given  againft  him,  by  this  the 

letters  patents  are  annulled,  made  void,  and  of  no  effe^.      D.  3 

El.  198.  50.] 
Ward  of  the  C^*  ^  ^^  '""S  granted  at  fevcral  times  tivo  feveral patents  ef  one 
land  and  and  the  fame  thing  to  feveral  patentees,  and  the  Jif^  patentee  brought 
body  wu  a  fcire  facias  againft  the  fecond  patentee  to  repeal  his  patent,  who 
^^^^^^  is  returned  warned^  and  makes  default^  upon  which  judgment  is  given 
p!  came  and  againft  him.     His  patent  is  by  this  annulled,  made  Toid,  and  of 

traverfedthe    ^O  eflFeft,      D.  3  El.  I98.  50.  37  H.  6.  I4.] 
office)  and 

had  fcire  againft  A.  B.  and  was  warned  and  viade  default  \  &  per  Curiam,  hy  this  default  bis  letters 
fatents  of  die  ward  are  void ;  Brook  fays,  qaaere  if  the  fame  law  be  upon  every  other  fcire  facias  to  le- 
peal  a  patent,  and  fays  it  feems  clearly  that  it  is.     Br.  Patents,  pi.  20.  eites  4  H.  6.  la.  Aad 

upon  this  another  patent  was  rranted  of  the  land  by  the  king  to  C.  Z>»  untU  Itjbould  bedifcujed  hetwet 
h'lm  and  the  king  in  tbetravene^  and  after  C.  D.  was  nonJkited\  and  per.  Cheney  and  HaJes  JoAic^ 
by  the  nonfuit  tbix  it  a  dijcuffion  of  tbe  traverje^  and  therefore  the  fecond  letters  patents  are  void  alfo, 
quod  nota.  Br*  ibid.  S*  P.  And  this  judgment  Jball  be  pleaded  again/i  tbe  patentee  in  axy  ctmrtm  Br« 
Patents,  pi.  23.  cites  37  H.  6.  if.  Br.  Scire  Facias,  pL  138.  cites  S.  C* 

3.  The  king  granted  to  A.  jff,  thefe  liberties,  viz.  to  he  exempt 
from  juries  and  inquefsy  &c.  and  after  all^  franchifes  granted  by  tbif 

r  J  23  1  king  were  repealed  by  aSt  of  parliament*  Quaere,  if  liberties  arc  re- 
pealed by  this  word  franchifes  ?  Br.  Repellance,  &c.  pi.  7.  cites 
34  H.  6.  25. 

4.  The  chancellor  of  England  demanded  of  all  the  juftices, 
that  where  the  inheritance  of  the  crown  of  England^  and  of  France^ 
with  all  pre-eminences  and  prerogatives^  were  given  by  aB  of  parlia* 
ment  to  H.  7.  and  to  the  heirs  of  his  body,  whether  the  liberties 
and  franchifes  were  by  this  refumed ;  and  they  anfwered  that  they 
were  not ;  the  reafon  feems  to  be,  inafmuch  as  it  Jball  be  intends 

fuch  things  were  in  the  crown  at  this  time,  and  not  thofe  which 
other  men  had  by  good  title.  Br«  Repellance^  &c.  pi.  5.  cites 
1H.7.  13. 

5-  34 
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5.  34  &  35  H.  8.  21.  Provides  that  ( mtwtthftanding  this  off) 
{be  hng's  grants  of  officts^  and  their  fees  for  keeping  ofc^leSy  baufeSy 
forks,  chafesy  foreflsy  or  bloci^hou/eSf  fhall  be  void^  when  the  caufe  of 
tKcrcfingfuch  offices  is  determined. 

(X,  b.  2)     Patentee.     Otiftedy  bow. 

I,  "IIZHERE  the  king  is  intitled by  office  to  a  ward,  or  fuch  like,'  Br.PetjCMM^ 
^^  and  grants  the  land  over  by  patent,  and  during  the  nonage  ^'P'  **** 
one  comes  and  traverfes  the  office,  or  makes  petition,  and  this  matter 
ii found  for  him,  fcire  facias  fhall  be  awarded  againil  the  patentee, 
to  fay  why  the  party  fhould  not  have  execution  ;  and  fo  fe6  that 
the  patentee  (hall  not  be  oufted  wi^out  being  warned  by  fcire 
facias.    Br.  Scire  Facias,  pi.  156.  cites  37  AfTr  ti. 

2.  If  the  king  caufe  his  valeEt  to  be  admitted  to  a  corody  in  an  ab^ 
hejf  of  which  he  is  not  founder  in  jure  corona,  by  which  the  abbot 
ivLti  by  petition,  and  upon  the  matter  difcharges  the  corody,  he 
Ihall  have  fcire  facias  againft  the  valeft  to  remove  him,  though 
the  name  of  valedl  be  not  named  in  the  petition ;  per  juftlciarios  ; 
bfit  ina  petition  of  land  he  fhall  not  have  fcire  facias  againft  the  ter^- 
te^nt  for  term  of  life  of  the  leaf e  of  the  king,  &c.  unlefs  he  be  named 
in  ibe  petition  :  for  it  ought  to  appear  in  the  petition  in  whom  the  frank" 
tenement  is  i  quod  nota,  the  difference ;  for  there  the  land  is  de- 
manded ;  but  in  the  other  cafe  the  corody  is  not  in  demand,  but 
it  is  to  difcharge  the  corQdy.  Sr.  Scire  Facias,  ph  i6(^.  citpf 
^£•4.122, 

(X.  b.  3)     Patents  Repealed.     Pleadings. 

I.    \^  office  found,  that  M*  the  tettant  of  the  king  died  feifed,  his^  Br.Traterft 
heir  nvithin  age,  and  the  iting  granted  the  nvard  to  W.  and  ^  Office,pl. 
^feoffees  traverfed  the  office,  that  the  tenant  infeoffed  them,  alfque  .^*  **^  ** 
bocy  that  he  died  feifed,  and  had  fcire  facias  againft  the  grantee  to . 
repeal  the  patent,  who  came  and  faid,  that  another  office  is  found  *, 
that  the  feoffment  nvas  by  collufion  to  toll  the  king  of  the  ward,  and  de- . 
maaded  judgment^  if  he  fhould  i^  anfwered  to  the  fcire  facias, 
this  office  not  being  traverfed,  5;  non  allocatur,  becaufe  it  was 
foand  pending  the  writ ;  but  yet  the  defendant  was  fuffered  to 
plead  die  fahie  matter  to  fave  his  patent ;  and  fo  he  did,  and 
i^id,  that  the  feoffment  was  by  collufion,  &c.  and  thereupon  were 
atiflue.     Br.  Scire  Facias,  pU  79.  cites  n  H.  4.  80. 

2.  Where  the  king  has  a  manor  in  ward,  which  is  known  by  the  Br.ScireFt- 
pame  of  the  manor  of  B.  and  of  the  manor  of  S.  if  he  grants  the  cuflody  ^^^^  ^]^ 
^ihe  manor  of  B,  to  one,  and  after  grants  the  cufiody  of  the  manor  '    ' 

^  5.  to  another,  and  he  oufts  the  firft  grantee,  and  he  brings    [  1 24  ] 
fcire  facias  to  repeal  the  patent,  he  ought  to  furmife,  that  the  ma^ 
f^ofS.  andB,  are  all  one,  &c.  fo  that  it  may  appear,  that  the  patents 
Fc  of  one  and  ^hc  ffime  thing ;  foi:  if  they  are  of  divers  things. 


i^  Pretodatitte  of  ttt  &ttt$. 

^fi  /f>/,  and  not  fiirt  fadas.    Br.  PateQts>  ph  63*  cites  8  £.  4.  i* 
per  Matfcham  afld  Choker 

3.  Where  fcire  facias  iflues  at  the  fuit  of  the  king,  ibecaufitf 
the  forfeiture  of  the  thing  is  touched  in  the  writi  but  otbermfe  in 
other  fcire  facias's  fued  by  one  patentee  againfl  another •  D.  198-  b.j 
pL  50#    And  vide  Ibid-  197.  pi.  45* 

(Y.  b)     What  (hall  be  [faid  to  be  a\  Grant  againfi 

the  Law* 

[1^  iF  the  king  grants  to  another  that  hefball  not  he  punijkei  for 
^  anjfehny  which  hefball  do  in  the  time  to  comey  this  is  vpid  j 

becaufe  it  is  againft  common  ri^t  and  juftice-  19  H.  6. 62.  b.] 
&  if  the  [2.  So  it  is  if  he  grant  that  he  (hall  not  be  puniflied^  anj 

kif«  r^i  frefpafs  which  he  (hall  do  hereafter.     19  H.  6.  62.  b.] 

Oatldall  not  have  aaion  agoing  him,  whgre  be  is  indSttd  f  me,  ditt  ^nnt  it  oat  good  5  ^  Cctt. 
Tttftice.     Br.  Patents,  pL  15. -cites  S  H- 6.  19* 

Ortnt  by  the'  king,  that  4  manjball  net  he  impIiAdei  is  void.  Br.  Jurifdiaion,  pi.  39,  dtts^  H.  6« 
18.  S.  P.  Br.  Patents,  pi.  15.  cites  8  H.  6.  19. 

S.P.Noy         [3.  The  king  cannot  grant  to  any  to  hold  a  court  ef  eqmtys 
ia  the  cafe  of  j^^^ufe  this  is  in  derogation  of  the  common  law.  Hob.  R-  87, 88. 

Andmrty.   j^^^^^  ^ARTIN  and   MARSHALL-     Viotto  the  queeH.^ 

»r  jorifdic-      4-  'trefpafs  of  goods  carried  away  againft  T.  C.  who  pleaded 

tfolipi,  39.  to  the  jurifdiaion,  becaufe  he  is  chancellor  of  Oxon.  and  if.  4. 

«k«aS.C.    granted  to}.  K.  chancellor  of  Oxon^  and  his  fucceflbrs,  tiat  Aej 

fbould  not  be  impleaded  by  writ  oftrefpafs^  tior  coniraStfor  things  doni 

by  their  office ^  and  fliewcd  that  he  £ftrainedby  his  cfficefor  not  mating 

of  a  pavement ;  and  the  opinion  of  the  Court  was,  that  the  grant  is 

not  good ;  for  it  is  contrary  to  law  and  ju/iice^   that  a  man  fliall 

not  be  impleaded  in    any  place,      Br.  Patents,  pi.   15.  cilcs 

8  H.  6.  19. 

r.  And  aMo  the  fidd  T.  C.  came,  and  faid  that  he  is  chancellor 
of  0)cotu  and  that  king  H..  a.  had  granted  to  J.  K>  chancellor, 
and  his  facceflbrs,  that  they -fliould  have  conufanc£  of  all  pleas  moved 
in  curia  regis y  whereefthe  one  party  was  clerk  tf  the  umnerfity^  and 
abiding  thercy  and  faW  that  he  is-  clerk,  (cilicet  dodor  of  diTiiixty^ 
and  abiding  there,  and  prayed  the  conufancef  and  by  the  opioioD 
of  the  covrt  he  (hall  not  have  it>  becaufe  he  is  party,  and  caanot 
be  indifferent  in  his  own  cafe.  And  per  Martin  and  others,  the 
grant  is  not  good,  unlefs  it  wctchcet  idem cancellarius  fuerit  party  and 
^  if  it  had  thofe  words,  yet  it  is  not  a  good  grant,  unlefs  the  grant 
"  be  alfo,  that  then  he  may, make  a  deputyy  or  conflituU  ana&er  man  to 
ke  fudge  s  for  he  himfeif  cannot  be  judge  and  party  by  thcfe  words 
flicct  fuerit  pars)  and  the  other  juftices^  in  the  fame  opinion. 
Br.  Patents,  pi.  15-  cites  8  H.  6.  19. 

6.  A  maa  has  libarty  to  fue  where  he  will,  but  Ae  king  may 
prohibit  him  of  it ;  as  if  he  grants  to  J.  S.  that  ff  mil  ^##^ 
done  in  his  manors  the  plea  Jball  be  before  him  /  per  Babington,  CL. 

J.    Ibid-  ,^ 

''  *  7.  Whew 
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7.  Wlierc  rape  it  made  felony  by  Jlatutey  it  is  not  inquirable  as  Brook  ftyit 
felony^  unlefs  before  juftices  wlio  can  hear  and  determine  felony ;  that  the 
the  king  cannot  make  it  inquirable  in  leet  by  his  grant,  nor  grant  the  king  cannu 
ket  to  be  of  other  nature  than  at  common  law,     Br.  Patents,  pi.  53.  ^'''^  *  ^^^ 
cites  6  H.  7.  4.  by  the  juftices.  1*^^^ 

auy  snnt  conafaoce  of  pleat,  bpt  not  to  alter  ibi  naturt  of  tbi  pica  nor  the  nature  of  a  coart*     Ibid* 

8.  It  feemed  to  fome,  that  by  common  laiv  the  king  might  j&fi^W-    [  125  ] 
to  the  importing  goodsy  and  that  for  doing  contrary  to  fuch  prohi- 
bition/Af^/^_^W(c/Afyof/«/^rf;  but  this  law  is  altered  by  fever al 

fiiduttSy  viz.  II  i2.  2.  II.  25  jB.  3.  2.  is^c.  But  quaere,  if  the 
idng  makes  fuch  grant  ivith fpecial  non  obfante  of  thofe flatutes.  Sid. 
441.  Hill.  21  &  22  Car.  2.  B.  R.  in  cafe  of  Home  v.  Ivy. 

9.  The  king  by  his  patent  cannot  gXTinX,  that  a  fubje^s goods fhall  S«Vent47, 
be  forfeited  by  his  doing  a  thing  which  his  patent  prohibits.     Sid.  the^cJ.^' 
441.  Mich.  21  &  22  Car.  2.  B.  R.  Home  v.  Ivy.  Mich.  »/ 

Car«2.S.C. 

(Z-  b)     Grant  of  the  King  limited.      \By  Reference  ?"K**l7- 

to  Words ^  X3cA  b)-(A.  c) 

■■  to(E-c)and 

[!•  iF  the  king  grants  the  manor  of  D.  to  J.  S.  and  his  heirs,  L^'j^; 

and  vntbin  the  f aid  manor  to  have  nvaifs^  flrayesy  bona  Isf  ca~  pi.  40.  — • 
tallafelonumy  f^c.  diBo  maneriof pedant,  is^  pertinent.    Thofe  words,  S.C.  cited  » 
diBo  manerio  fptSant.  &  pertinent,  do  not  refer  to  the  goods  of        "  '°^* 
felons  or  other  franchifes  which  lie  in  point  or  charter  which 
cannot  be  by  any  ufage  or  time  appendant  or  appurtenant  to  a 
manor;  bat  they  ihallpafs  by  this  grant,  though  they  were  not 
CTcrdemifedorufed  with  the  manor.  Co.  9.  Ab.Stra.  Mar.  27.  b* 
per  Curiam.] 

[2.  \i  "Sl  portion  of  tithes  in  Lougham  appertaining  to  the  reBory  Godb.  3$. 
jTOrefcnhall  which  was  a  re£lory  prefentative,  and  all  the  other  Mich.  17E- 
titbes  were  parcel  of  the  reBory  of  Lougham,  which  was  appro-  ,Jameof'^^ 
priatcd  to  the  abby  of  D.  which  came  to  the  king  by  the  diiiblu-  Futcer  v. 
tionof  the  abby,  and  the  king  grants  *  totam  illam  portionem  deci-  ^"^;"^*_ 
wwifw  {j'  garbarum  fuarum  in  Lougham  in  com.  Norfolk y  cum  om^  ^  ^  .     ^ 
^Atf  aliis  decimis  fuis  quibufcunque  in  Lougham  in  diBo  com,  Norf,  ^       \      \ 
^c  vel  nuper  in  occupatione  Johannis  Corbet ,  where  in  truth  John 
Ceriet  never  bad  any  tithes  In  Lougham  in  his  occupation.     This 
gnint  is  utterly  void ;  for  the  laft  words,  in  the  occupation  of 
John  Corbet,  refer  to  all  the  fentence,  as  well  to  the  firft  words  as 
to  the  fecond  words,  and  here  a  portion  of  tithes  in  grofs  was 
intended  to  be  paiied  and  not  all  the  re£lory,  and  here  all  ought 
to  pafs  or  nothing.     Co.  4.  Bozoun,  34*  b.  rcfolvcd.] 

[3.  If  i%uo  reBories  appropriate  in  one  church  in  one  parifh  comes   (L  b)  pi.  6. 
by  31  H.  8.  to  the  king  by  the  diflblution  of  a  hofpital  to  which  ^.C.Jo.a46. 

V  •  »  III'  .7*      I       ^7  •  ^  .  StOUghtOJlT. 

It  was  appropriated,  and  the  king  grants  this  by  the  name  oj  a  rec*  piiiacr,S.C» 
/»y,  but  before  this  grant  in  the  fame  patent  there  is  a  gemral  grant 
^M  the  lands  and  hereditaments  which  ever  belonged  to  the  hofpital^ 
and  the  hofpital  itfelf,  and  after  thejrantjjf.  ihe,re&rj^  there  is  aljb 
Vol.  XVII.  '        '  "     X^ ^gfnerd 
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a  general  grant  of  all  lands,  tithes j  and  hereditaments  in  the  yntl^ 
txihere  thoje  reElories  lie^  at  any  time  to  the  faid  hofpital  [bdongbg}* 
Though  the  grant  be  void  in  the  grant  of  the  reSory,  it  being  tw» 
redioriesy  yet  the  general  words  ftiall  pafs  it.  Mich.  15  Can  B.  Rv 
per  Curiam,  refolved  upon  evidence  upon  trial  at  bar,  which 
concerns  Mr.  Stroughton  for  the  re£kory  of  Mourton  in  conirf 
Warwick,  which  came  to  king  H.  8.  by  3 1  H.  8.  by  the  diflbiu- 
tion  of  the  hofpital  of  St.  John's  in  Warwick  to  which  it  was  ap- 
propriated.] 

4.  Ed.  6.  being  feifed  of  the  reftory  of  D.  in  Hampfhire,  granted 
it  to  B.  by  thefe  words,  igtam  iilam  recforiam  de  Dale^  ac  omnes 
decimal f  &c.  ^^  qttidem  omnia  l^  Jingula  pramijfa  modo  exten- 
duntur  ad  verum  valorem  de  32/.  per  annum.  At  the  time  when 
this  grant  war  madey  there  was  a  farm  in  the  parifli,  Hobicb^  with 
r  X26  1  ^^^  tithes  thereof,  was  in  leafe  made  by  the  abbot  anno  16  ff.  8.  r^ 
Jcrving  rertty  which  continued  til/ the  16  EU%.  And  the  queftioo 
was,  whether  the  grantee  of  the  redory,  after  the  expiration  of 
the  leafe,  iliould  have  the  tithes  of  this  farm  ?  And  adjudged, 
that  he  ihould  \  for  though  the  wofds  (quae  quidem  omnia)  it 
the  grant  refer  to  the  value  of  the  other  tithes  and  not  to  thofe 
of  the  farm,  (becaufe  they  were  then  fufpended  by  being  in  leafe 
with  tlie  farm^)  and  probably  the  king  intended  to  grant  ne 
mote  than  tithes  of  that  value  ezprefled  in  the  grant  \  ^et  bytbe 
general  words  of  totam  reSforiam^  the  tithes  of  this  farm  nvitt  pafsi 
but  otherwifcy  if  there  had  been  any  fpeciai  wordis^  2  Rulk 
Rep^  118.    Mich.  17  Jac#  B.  R^  Dison's  cafe« 


(K%w(L.  (A.  c)     What  Things  fliall  pafs  by  Gmeral  Work 
<B.c,-l'(c.  \of  Reference  to  former  Grants. 'X 

e7-.(D.  c)  .  1.^  ^  •/  J 

fjaiwdy  and  C^«  HT  HE  dean  and  chapter  of  P-  wete  feifed  of  divers  manort 
Popham  *    in   Eflex  in  fee,  and  in  the  i  E.  4.  the  king  granted  to 

held,  that  ^^^  and  their  fucceflbrs,  that  they  fhould  be  difcharged  of  oB 
purveyors  of  the  king  in  their  manors  in  Effex^  and  after  by  27  If.  8. 
cap.  4.  it  was  enaEledy  that  the  purveyors  of  the  king  might  purvej 
in  all  for  the  provifion  of  the  kiftg,  as  well  within  liberties  as  with- 
ice.  itVs'to  outy  notwithjianding  any  grant  to  the  contrary  \  and  after,  in  35 H. 8. 
t>e  intended  the  dean  and  ch2cpltxfurrendered  thofe  manors  to  the  king^  his  heirs 
and  fucceflbrs,  and  after%mrds  the  king  granted  thofe  manors  to  the 
anceftor  of  the  lord  barcy  with  tot  tales  tanias  Isf  hujufmodi  liber" 
tatesj  as  the  deail  and  chapter  or  any  of  their  predeceilbrs  Iuh 
buctuniy  aliquo  ftafuto  ndn  obflarite.  In  this  cafe,  in  as  much  as 
the  ancient  liberties  ^ere  extin£k  by  the  ftaitute^  this  general 
not  rcfumed  grant  fliall  not  create  de  novo  the  faid  liberties  which  the  dean 
natu^,  hot  a"^  chapter  had  before.  Tr.  38  El.  B.  R.  adjudged.  Vidc^ 
thh  liberty  that  by  the  furrender  to  the  king  they  were  cxtinft  if  they  had 
tobcdif-      hot  been  extin<a  before.]      '    ' 

charged  of  .  .  . 

]  arveyance  was  refumed  ))y  thf  ftatute  ^^  H.  8.  wherefore  it  fliall  not  be  revived  by  genertl  wori^ 

Luc  by  a  fpedal  grant  of  thole  «lb«nits  b/  cxprefi  naoK  with  an  ea|>rers  aon  obftaau  of  that  ftakv^ 


the  claufe 
being  g''ne- 
ral,  of  all 
I'.Mrties  and 
piivilfges, 


of  fuch 
Jiherties  and 
privileges 
which  the 
dean  and 
chapter  had, 
and  were 
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$a  tbat  itiDisibt  appear  tint  tbe  king  intenideiL  to  grant  them  notwithftandiiif  that  ftatnte.  Cro.  E.  c  12* 
Loni  Darcy**  cafe.  S.  C. 

[2.  The  bifhop  of  Coventry,  among  other  liberties,  had  a  liberty  s.c.clted  as 

iw/a/finf^iteww  within  his  manor  of  B.  and  after  this  manor  E^'^couer** 

came  to  K.  8.  by  attainder,  and  he  granted  it  over  with  tot  tales  about  20  E. 

ta«ftfx  lif  quaies  libertdtes  as  the  bifhop  or  his  prcccdefTors  had.  !'«•  C"*.  f. 

The  grantee  (hail  not  have  by  this  grant  the  faid  liberties  which  YJ^  '^^^^ 

the  bifliop  had.     For  when  they  arc  once  extin^,  'words  of  revivor  cy's  caic. 
will  not  be  fufficient,    but  there  ought  to  be  words  <jf  grants 
and  fuch  general  grant  will  not  be  fuificient.     25   El.  in  Scacc. 
I^rd  Paget's  Cale,  pet  Guriam,  cited  per  Coke  38  El.  B.  R. 

3^  Whcte  the  yill  of  L.  claims  liberties  by  grant  of  the  king, 
by  tbeie  words  fuch  liberties  and  frahchifes  as  the  vill  of  M  has^ 
&C.  they  ought  to  fhcw  record  or  prefcription  proving  what  liberties 
and  franchifes  N.  hasy  and  then  it  is  Well,  as  it  feems  there. 
Br.  Patents,  pi-  31*  cites  20  E.  3.  and  Fit^h.  Avowry,  129. 

4.  If  garter  dies,  and  the  king  grants  the  office  with  fuch  /ike  s.  c.  dtcJ 
fits  ^nd  W2g^  as  garter  had,  this  is  a  good  grants  per  Choke;  Pl.c.  12.  in 
which  wag.a^med)  that  is  to  fay,  to  have  fuch  fees  as  garter  ^''^  °^  ^«- 
had.    Br.  Patents,  pi.  60.  cites  5  E.  4.  8.  gJSfa/' 

5.  Intreipafs,  &c.  the  defendant  juitiiied^  for  that  Northamp-    [  127  j 
ton  is  an  ancitnt  town;  atid  that  kihg  Hi  74  granted  to  the  mayor 

and  burgefles  a  fair  to  be  held  yearly  upon  the  feaft,  &c.  cum 
bmnibus  libertatibus.  Sec.  to  the  faid  fair  belonging ;    then  hd 
fct  forth,  that  W.  R.  at  a  fair  there  holdcn,  fold  a  cow  to  the 
plaintiff,  for  which  the  defendant  demanded  one  penny  for  toll ; 
and  becaufe  the  defendant  refufed  to  pay  it,  l^e  as  bailiff  diflrained 
)ihecoW^  Upoh  1  demurrer  to  this  plea,  it  was  adjudged,  that 
hy  the  grant  of  a  fair,  cum  omnibus  hbcrtatibus,  toll  was  not  due 
nor  demandable,  becaufe  it  is  not  incident  to  a  fair ;  it  is  true, 
that  fuch  liberties  which  a  common  perfon  hath  either  by  grant 
or  prcfeription,  and  which  the  kihg  himfelf  (hould  have  through-^ 
out  England,    as  ^aif,  efiraj,    wreck,  &c.    there  if  a  eommon 
perfoii  hath  them  by  grant  or  prefcription,  and  they  come  to  the 
'king byforfeiture  or  otherwife,  they  are  extinguifhed  in  the  crpwn ; 
and  the  queen  (hall  have  fuch  liberties  by  her  prerogative,  and 
Acy  cannot  afterwards  be  granted  but  by  a  new  creation.     But 
^re  a  common  perfon  hath  liberties,  whi(;h  the  kin^  would 
not  have  by  his  prerogative,  if  fuch  commoili  perfon  had  them 
not,  as  warren^  park,  ftnr,  market  with  toll,    Sic,  if  thefc  come 
t»  the  crown,  they  are  not  extineuiOied,  but  remain  in  eflTe  ',  for 
if  the  king  (hould  not  have  them,  by  his  means  they  would  be  loft. 
Wherefore,  abfente  Clench,  it  was  adjudged  for  the  plaintiff. 
Cio.E.558.591.  Mich.  39  &  40  Eliz.B.R.  Heddy  v.Wheclhoufe. 
6.  Ilie  king  was  lord  paramount,  the  abbot  of  Wedminfter  was 
^ffne,  and  C.  was  tenant  of  the  manor  of  R.     The  tenant  was 
attainted  oftreafon,  and  after  cjfficeftund,  the  king  granted  the  manor 
^Sir  J.  M.  and  his  heirs,  to  hold  de  nobis  ^  fucceiToribus  noilris, 
and  other  chief  lords  of  the  fee,  pn-  ferviti^  inde  debita^  &c.    It 

Li  was 
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was  infiftcd,  that  the  tenure  (hould  be  of  the  king,  becaufe  die 
mefnalty  being  extinfb  by  the  attainder  of  the  tenant,  (for  where 
there  is  no  tenant  there  can  be  no  mefne,)  there  could  not  be  any 
fervices  due  to  him  *,  but  adjudged,  that  the  words  are  fufficient 
to  create  a  tenure  in  the  mefne  as  it  was  before  the  treafon ;  for 
fuch  was  the  king's  intention  ^  and  it  is  confonant  to  equity, 
that  he  who  never  offended  fhould  not  lolie  his  fervices,  and  ther&* 
^  fore  the  grant  ftiali  be  taken  beneficially  for  the  honour  of  the 
king  and  the  relief  of  tlie  mefne,  and  the  word  tenendum  cannot 
have  any  other  reafonable  conftruflion.  6  Rep«  5.  b.  HUL  40  Eliz* 
in  the  Exchequer^  Sir  John  Molyn's  cafe* 

Sce(I.b)— 
(KL.  b) 

(z.b)II(A  (B.  c)  Grants  of  the  King.  [To  wbat  the  WbrJs 
^y-ic.  c)^  ^  Jhall  e^ftend.] 

(E.  cj 

Br.  Patents,  ['•  1^  ^^^  ^^"?  grants  to  another  all  ijfuesj  forfeitures^  fi^h  ^"^ 
pi.  32.  cites  -*  amercements  of  his  tenantSy  and  a  tenant,  who  holds  of  the 

^'  ^' grantee  and  of  another ^  *  be  amerced,  the  grantee  (hall  not  have 

i^-,~'~    '  this  amercement,  becaufe  he  is  not  his  fole  tenant.     22  Aff.  40. 

•  Fol.  194,  T»'  1        -I 

«!.   -^     _'  per  Richm.] 

.^^S.  p.  Br.  Grants,  146.  cites  2  R.  3.  4.  But  he  ftall  hm  fines  and  ainer«i«iientt  of  thoie  who 
bo/d  of  bimcn!y.'*—'^^\it  Br.  Patents,  pi.  90.  cites  t  R.  3.  4.  Contra,  that  hefiiall  have  itof  tivfe 
who  hold  jointly  of  him  and  of  others,  n  it  was  faid.     But  Brooke  makes  a  quaere.  Where  the 

king  ^ants /nr5  ard  amcrcianunti  to  J.  N.  in  his  manor  of  D.  and  he  does  trejpafsj  there  he  ihall  not 
have  fines  and  amerciaments  depending  upon  it.    Br.  Grants,  pi.  31,  cites  21  E.  3.  3,  4*  Tlir 

king*s  grant  to  A.  of  all  fuei  and  atrtrcements  to  the  tenanU  of  A*  does  not  f»U  fines  and  amtrcnaems 
impofid  in  the  Kings  Bencb^  Ccmmcn  PlegSy  or  Excbtquery  nor  before  juftices  of  gaU  deltvefy,  jaftket 
tf  tbe  peace,  -f-  or  clerk  <f  tie  market j  ufon  any  of  tbe  ktng*s  cfficeri  nvbe  art  tenants  to  A*  /or  UmUc  fioct 
arc  royalties,  and  ought  to  hsve  fpecial  words  to  pafs  diem.  Jenk.  103.  pi.  loo*  cites  D.  26S. 
2  H.  7.  7.  22  AiT.  49.  So  wbere  there  are  tenants  of  A.  and  a  fine  or  amercement  ss  mgeged  afm 

cnetvko  is  tenant  both  of  the  king  and  A.  this  fine,  9ec,  does  not  pafs  xoitbout  fpecial  zoordt  to  grant  the 
fines  and  amercemencs  irtegre  tencntium  &  non  integre  tenentium,  Jnn  regis  fpeciatia  non  con^uatur 
per  generalia  verba.     Jenk*  103.  pi*  ico* 

[1.  If  the  king  grants  all  his  lands  and  hereditaments  of  fuch  9 

priory  in  fuch  a  cityy  0  mill  'thereof  the  king  is  feifed  wtb  other 

land f  parcel  of  the  priory  fhall  pafs  hj  Xhok  g&aimi  words^  though 

a  mill  ought  to  be  demanded  in  a  writ  by  fpecial  name*  H.37EL 

B.  R.  per  Curiam.} 

D.  350.  h.        [3.  &  if  the  king  grants  all  his  lands^  tenements^  and  beredita* 

p'/^'         ments  in  D.  the  advomfon  of  the  vicarsge  fiall  pafs  by  it.  H.  37  £L 

iSEHz.cafe  B.  R.  in  tlic  faid  Cafe  held.] 

oftberec- 

tory  of  Weft  Bodwin Bendl.  252.  S.  C. S.  C.  cited  10  Rep.  65.  b.  in  Whi ft ler^s  cafe- 
la  quarc  impedir,  where  the  kingy  [eifed  of  a  mansr  *afitb  advowfon  appendant,  grants  tbe  martrrcirbrnf 
itiakittg  of  the  edtc'K'fon,  the  advowfon  does  not  pais  ;  hut  where  it  is  appendant,  and  the  king  grants 
the  manor,  kabend,  nna  cum  tbe  ad'vuwjon^  this  pafles  well ;  for  it  is  appendant.  Br.  Patents,  pi.  29. 
c'tes  38  H.  6.  54,  35.'  »  Centra,  if  it  was  advowfon  in  grofs ;  for  there  the  grant  Is  void  as  to  tht 
advowfon,  unlefs  it  he  exprtjfed  at  weii  in  tbe  grant  at  in  tbe  bahendam,  hx»  Patents,  pi.  Wft 
cues  38  H.  6.  34,  35. 


Dav.  Rep.        [^4.  H.  2.  granted  to  tlie'iHirgefles  of  Dublin  quod  Jini  mM 

5  )ac.  B.i 

S.  C.  IF  _ 

5  vemrtM^ 


'^"  de  theclonio  wffage  pontage,  fa*  omni  confuetudine  per  titam  terrm» 
\  '  noftram  Ai^li^ej**  Normani9e9''^Walli9ej   &  Hibcmiae^   ulncunfu 
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mamnfi^  (i  res  eorum.    Though  the  citizens  have  been  always  the  caa* 
Gncc  this  grant  till  this  day  exonerated  of  the  great  cuftom  which  °'  ^s"*And 
b  called  magna  antiqua  cuftuma  in  Anglia^  (^  magna  no%*a  cuflutna  \x  ^^s  alfo 
m  Hibemiaj  yet  they  fhall  not  be  dilcharged  of  the  faid  cuftom  refoivcd  by 
by  thi$  charter;  for  the  words  (theolonium  &  confuetudo)  may  be  5^0°*^^^^* 
^iicd  to  divers  things  ;  and  where  the  words  in  the  hinges  grants  other  refc 
*My  he  applied  to  divers  things^  they  JIjoU  not  be  extended  to  the  faid  ««  here  la 
grand  cuitom,  which  is  the  ancient  inheritance  of  the  kingj  by  any  ^'^|  the  faid 
u£ige  whatfoev£r.     M«  x6  Ja.  Scacc^     Refolved.     Quaere«]  grant  (chat 

they  Aould 
fac  ^icti de omni  confuetodme)  did  not  difcharge  them  of  the  grand  cuftom;  becaufe  coniuctudo  eft 
fionen  ffi|aivociim»  and  fignifies  itveral  kinds  of  cuftoms ;  and  fo,  being  a  general  word,  ihall  never, 
pais  this  rpecial  royal  daty.  So  where  the  king  graisced  to  the  burgelies  of  Drogheda,  that  they 

ilKNiM  be  dilcharged  de  theoloaeo,  pa/Tigio,  pannagio,  lafiagio,  ict*  And  it  was  reiblvei  by  the  Ch. 
Baron,  and  other  referees  in  £ngland,  that  by  force  of  this  word  (la(laj;io,  5ec.)  they  ihould  not  be 
difcbargtd  of  the  grand  cuftom  of  i^s.  4d.  payable  for  every  lajl  of  iidn,  becaufe  there  is  a  laft  of* 
ierriagSf  and  a  laft  mf fK»dir^  andofjeveral  other  tbingt  a^  %veii  as  of  hidts*     Dav.  Rep.  17.  a.  in  ths 

caie  of  CBitoms. But  where  H.  5.  gianted  to  the  mayor,  bailifta,  and  citixens  of  Waterford  in 

]Tclasd,,r«/?ajuuai  di£lae  clviiatii  vocatam  U  cocqueti  capienduxn  per  manua  di^i  majuris  Sc  ballivurum 
tD  perpetuuoi.  And  it  was  refolved  that  the  ancient  cuftom  of  wool,  woolfels,  and  hides,  was  well 
granted  to  tbe  (aid  corporation  by  the  words  of  (cuftome  vocat.  le  cocquett) }  for  chis  ancient  cuftom  is 
conuDooIy  called  and  known  by  the  name  of  the  cocquett  cuftom  in  all  ports  of  England  and  Ireland  ; 
and  (cttftuou  di£lx  civitads)  fhall  be  intended  cuftum  payable  for  merchandizes  in  d.dt.i  civicate  ;  for 
faroarablc  interpretation  ihall  be  made  of  fuch  grants,  according  to  the  ul'jgc  and  ailuovancc*  Day* 
Rcp^  14.  a*  Mich.  5  Jac*  B«  R«  in  Ireland,  in  the  cafe  of  cuftoms* 

5.  Prcfentmcnt  was  made  againft  an  abbot  ioxfuffering  a  bridge 
to  fatly  which  be  and  his  predeceffbrs  lords  of  the  vill  had  ujedto  repair 
time  out  of  mind.  The  abbot  pleaded  the  charter  of  H.  3,  to  be  quit 
of  reparation  of  all  bridges^  walls,  and  caufcways,  and  that  this 
charter  had  been  allowed  in  quo  warranto,  &c.  yet  this  plea  was 
not  allowed  j  for  this  was  a  fpccial  charge  or  duty  by  reafon  of  his 
fngniorjy  which  is  not  dif charged  by  this  general  claufe  ;  for  where 

there  arc  •  words  in  the  grant  of  the  king,  which  under  a  general  •  S.P.P1.C. 

name  comprehends  things  royal,  and  bafe  things,  it  ftiall  be  taken  ^ifc'Jf  ^^' 

in  favour  of  the  king,  and  me  bafe  things  fhall  pafs,  and  the  niines. 
royal  things  (hall  remain  in  the  crown.  Dav.  Rep.  1 7.  cites  3  E.  3. 
KtaL  445.  [129] 

6.  If  the  king  gprants  fines  and  amercements  in  D.  this  will   not  Sr.  Conu. 

fctvc  for  fines /r^  licentia  concordandiy  as  it  is  faid  there.     Br.  Pa-  ^*"<^» ?};'»• 

tents,  pi.  107.  cites  44  E.  3.  28.  s.^p.*' 

Though  th« 
fnac  be  ex  ecru  Icientja,  fpeciali  gratia,  &c.  they  belonging  to  the  king  in  fo  high  a  at^.cc  u»  u.* 

fwpgarire.     %  Inft.  515.-- King  E.  4.  gnuited  to  the  dean  and  <:h;»p:er  of  Paul's  ait  fines  pro 

Rcwia  <Mcordandi  of  all  their  homagers  and  tenantf,  reliants  and  non>Teliant>  within  their  fee  •  Gawd/ 
T«  held,  that  this  grant  did  not  extend  to  tbe  ^-.fi-fnci  \  for  Hne  pro  licentia  coocordandi  is  the  queen's 
■h«r  and  not  the  poft-iine.  But  Wray  held  that  all  ihall  pafs  by  it  \  for  it  is  about  one  and  tbe  fame 
BMlicr,  and  they  were  of  opinion  to  giyp  judgment  for  the  plaintiif.  i  Leon.  14^.  pi.  jg^,  Palch. 
)t  Uii.  Strait  v.  Bragg. 

7.  Note,  by  the  opinion  of  the  Court,  that  by  grant  of  conu^  It  is  faid  in 
fonce  of  pleasy  and  of  executions  of  it j  a  man  cannot  levy  fines ^  nor  ^"^^^^^f 
^rrng  writ  ef  right f  and  make proiefiation  in  nature  of  writ  of  cove-:  or^tovkncor- 
«««/.    Per  Pcrfey,  it  is  ufual  to  levy  a  fine^in  ancient  demcfne  porate  havs 
in  E.  by  bill  of  covenant ;  per  Knivet,  non  valet ;  for  a  ^ai}  "*^^  ?"™^ 
cannot  by  proteftation  in  writ  of  right  change  this  to  a  pcrfonal  ^xobiid"ln^ 
covenant,  andyet  the  grant  was  quod  habeat  exscut'wnem  omtiwm  placi"  f^'^nner  of 
Uritmy  b*  quod  in  omnibus  a^ionibus  placitari  po/Jlnt  per  breve  de  reSlo  ^^'1J*  *", 

"*  T  ^  •*/        j^  toiit  real  Ml 

L  3  patent. 
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tfrfimaif  Of  patent*  or  to  makepmteftation  in  natura  cujufcunque  brevis.  -And  yet 
fxls^WiuXy  ^1  ^^  opinion  of  the  Courts  he  cannot  levy  fines  vuithout  exprefs 
grant  of  the  worJs  of  it ;  theref^c  quaere^  and  it  feems  that  fuch  matter  at 
king,  that     fupra  does  not  lie  in  grant.     Br.  Fines,  pi.  22.  cites  44  £•  3. 38. 

cannot  lerf  fines.  Bat  Brook  fays,  that  if  they  have  mjtd  to  iexfyfius,  it  is  good  eooogh.  But  Coke 
fajrs,  that  he  cannot  fee  how  fuch  fines  can  be  good  ;  for  it  is  cxpreTaly  againft  the  ftatute  of  anAri  Ir- 
'vandiftusy  which  pravUet  that  no  fines  jhall  b<  l<wed  hut  or.iy  in  C.  B*  or  before  jufiices  of  tyer ;  fo 
that  none  can  be  leried  elfewhere,  unklti  efpecially  given  by  ftatutie,  (as  he  tninks,)  as  fine  cannntbe 
levied  in  utncient  dewufwOf  for  the  caufe  atorcfaid,  and  becaufe  it  is  no  court  of  record  ;  but  they  may  be^ 
levied  within  the  county  palatine  of  hajiccfiftc  CI  Cbcficr'^  but  that  he  apprehends  to  be  by  divert  ads  oC 
parliaoient.  And  it  may  be  in  dries  and  tovtm  corfcrate^  ^vbtre  tbey  bave  ujed  to  levy  fimesy  if  ailtbeir 
stffigei  snd  cuft^ms  are  confirmed  by  aff  9f  parliament,  they  may  levy  fines  there ;  but  that  fuch  fines  ihal^ 
BOt  bar  any  ciUte  tail,  nor  any  ftrangers  who  have  prefcnt  or  future  right.     Co.  R.  on  Fines,  9. 

8.  Grant  was  made  to  John  of  Gaunt  Duke  of  Lancafter  of 
alljirays  within  kisfees^  and  a  prior  of  Spalding  held  of  the  grantee, 
certain  lands  in  B.  in  frankalmoign  \  and  a  (tray  came  there>  and 
the  grantee  claimed  tt  by  his  grant :  and  the  beft  opinion  was, 
that-he  ihall  have  it  \  fot  he  has  tenure  there,  and  therefore  has 
fee  there  \  for  if  the  houfe  be  diiTolved,  he  fliallhave  the  efcheat, 
and  the  tenant  may  have  writ  of  mefne^  or  ne  injufte  vexes.  Br. 
Patents,  pi.  6u  cites  7  £•  4.  11. 

Ker  by  this        9.  By  grant  of  t/enere  placita^  a  man  (hall  not  h^yc  conufaoce  pf 

vrord  placid   pkas.     Br.  Patent$9  pi  4.  cit^s  0  H.  6.  27. 

tnm  a  man      *  '   ^  ^  .  ^  '        • '.       , 

cannot  have  ajpje  \  for  it  b  fuerefa*    Ibid. 

jtndgnntto  lo.  Tfefpafs  upon  the  cafe,  where  t}ie\inggraf;fed  to  J.  hiSbop, 
me  and  my  ^f  garum  and  his  fucceflbrs  certain  liberties  in  all  bis  lands  and  fees  i 
quit  of  tax  tOisJball  not  extend  but  to  thofe  lands  and  fees  nuhich  he  had  at  tbetime, 
^nd  toU  is  of  the  grant.  But  per  Billing  and  Prifot,  if  the  grant  be  in  all  his  landSf 
fhou'h  m  ^^^  '^  ^"^  '^  be  purchafed  by  him  or  his  heirsy  this  (hall  extend  to 
se^ir  t^l  I^is  l^n^  which  he  had  at  the  time  oi  the  grants  and  to  land 
beinejfeat  which  he  or  his  heirs  fliall  purchafe  hereafter.  Br.  Patents, 
ibid!^'       pi.  28.  cites  38  H.  6.  10. 

1 1.  If  the  king  grants  to  J.  N,  to  amprtife  certain  landj  yet  if 

he  gives  land  held  of  the  king  in  capite  in  mortmain^  the  land  (hall 

be  feifed  for  fine  for  the  alienation ;  and  therefore  it  is  ufed  to 

iut  in  fnch  patents  now,  [viz.j  though  it^be  held  of  us  in  ca^e, 

1r.  Patents,  pi.  44.  cites  2  H.  7.  13.  per  Keble. 

s.  c.  cited        1 2.  A-  w^s  leffee  fot  life  of  the  fcite  and  demefnes  of  a  mamx 

Jcnk.  303.    ycndering  rent,    the  revetfiqn  thereof,  and  of  the  Te(idue  of  the 

r  I  io  T    ^f^nor^  to  the  king,  ivho  granted  the  appurtenances  to  W.  D.  for 

years,  together  with  all  rents,  fervices,  profits  and  hereditaments 

thereunto  belonging ;  but  did  not  exprefsiy  mention  the  reverfion, 

nor  was  there  any  recital  of  the  leafe  of  the  fcite  and  demefnes 

aforefaid  ;  but  a  rent  of  74!.  was  referved  to  the  king  upon  the 

leafe  of  the  manor.     By  the  beft  opinion  the  reverfion  pafled  by 

name  of  the  manor.     D.  233.  pi.  10.  Mich.  6  &  7  Eliz.  Aprice 

v.  Rogers,  alias  Sir  Walter  X^ennis's  cafe. 

13.  King  H.  8:  granted  to  A*  turbariam  fuam.  in  D.  for  21 
years ;  the  grantee  plowed  part  of  it,  and  then  Q^Mary  granted  to  B.- 
totam  illam  turbariam  before  deipifed  to  A.     It  was  adjudged, 


e 
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that  the  plowed  land  did  not  pafsj  but  only  that  which  was  tur- 
bary.   Owen,  67.     23  Eliz,  C.  B.  Farrington  v.  Charnock. 
'  14.  The  king  granted  the  manor  of  B»  to  J.  S.  in  tail  male,  and  jfs  if  A. 
afterwards  iy  another  patent ^  reciting  the  former y  and  the  furrender  l^*^  '^J 
thertofy  tfr.  de  gratia  fpeci^li}  ex  certa  fcientia,  &c.  he  re^granted  ^^B^inytU 
tbefmd  manor  to  the /aid  %  5.  and  M.  his  ivife^  and  to  the  heirs  of  and  atcer- 
tbefindj.  &     It  w*5  retolved,  that  by  the  grant  of  the   manor  ^'"t* ^*^* 
without  the  word  reverfion,  the  rcverfion  pafled^  for  the  word  rlZnJof" 
manor  includes  all  eft4stes  and  degrees  of  edates  of  or  in  the  ma-  treason,  bf 
nor.    6  Rep.  56.  Trin.  4  Jac.  Lord  Chandos's  cafe.  kin""^/^'* 

fcifed  of  the  rcverfion,  and  afterwards  by  his  letters  patents  grants  ma^erium  it  I),  to  another  and  his 
Ketn ;  in  this  caS^  though  the  king  grants  the  manor  of  D.  as  in  poiVeDion,  yet  the  reverfion  Ihali 
pafs;  for  the  king  has  an  «(Ute  (vi^.  the  reverfion  in  fee)  grantable  in  him,  and  the  eftate/tail  by  a 
coniooa  perfon  need  not  be  recited.  And  this  is  not  like  to  Alton  Wood*s  case  ;  for  ihe  king 
was  aot  CDooiant,  nor  informed  of  his  true  cftate,  vix.  that  he  was  feifed  in  tail  with  the  reverfion 
ecpedaot  to  bis  heirs  and  fucceflbrs ;  and  his  grant  in  the  Umt  cafe  cannot  takeeifedt  without  fraction 
of  eftates,  or  doiof  a  tort,  and  therefore  not  like  to  the  ppncipal  cafcj  for  here  the  party  bach  in- 
ftnocd  the  kinp  of  the  truth  of  all  matters  of  fadi,  vie.  of  the  eliate  tail,  and  of  the  delivery  of  the 
farnKT  patent  $  fo  that  in  tufe  judgment  of  law  upon  the  matter  cnnta'ned  in  the  patent,  the  king  has 
only  lereiiion  in  fee  expedlant  upon  eftate  tail.  And  in  this  cafe  no  tort  is  tawt  to  any,  nor  \%  there 
iDjffradion  of  eftatea  ^  and  here  the  intentien  of  the  king  tuas  tadipart  with  ull  his  tflatc,  and  UftfitaU 
Mi  hj  this  grawt  ^vras.  tbt  reverfion)  than  he  intended  to  pais  ^  fsr  he  intended  to  ^ajs  the  polfjicn,  and 
^he  ismt  at  any  prejudice.  But  if  more  ihould  pafs  than  he  intended,  as  wheie  he  intended  to  pafi 
ooIt  a  reverfion,  and  there  a  poffeflion  (hould  pafs.  In  fuch  cafe  it  would  be  otherwife;  bcfides,  thia 
gnat  being  made  ex  certa  fcientia  Sc  mero  motu,  ihall  be  taken  in  the  moil  benign  and  liberal  fenC:, 
acoordiflgto  the  king^s  intention  and  meaning  ezprcfled  in  his  grant.     6  Kcp.  j6.  $•  C. 


(C  c)    Grant  of  the  King.     [What  ihall  pq/s  by  J-^jj^'^) 


General  Words.'] 


(Z.b)(A.c) 
(B.c)  (D.c) 
(E.c) 

[f.  'T*HE  right  of  the  ting  {ball  not. pafs   l^y  general    words ^  frbathecan 

*  8H.  4.  a.]  .  f-'"«''6'^ 

(rvi  can  never  paUs  by  general  words ;  and  therefore  chofea  in  oBim  will  not  pafs  without  fpccial  words* 
12  Rep.  X.  Pafch.  4  Jac.  Ford  v.  Sheldon. 

[a.  By  a  grant  de  bonis  isf  catalRs  filonum^  goods  of  a  f!o  defe  Br.  ^«J,^- 
M  not  pafs.     8  H.  4.  2.]  '^7pi'  ik' 

cites  S.C.  Per  TiH.-»  S.  P.  Nor  dtkts  of  felons.    Vent.  32.  Anon. Saund.  175.  The 

King  V.  Sutton.     ■         Le.  99.  Arg.  ■  ■■         Roll  K.  399.  The  King  v.  the  Biihop  of  Durham. 

Sid.  141.  Southampton  (Mayor)  v.  Richards. Nor  oMigaticms  ;  per  Shuta.     Owen,  1 5 ,.  30  Sc 

31  Vat.  in  cafie  of  Bifliop  of  Canterbury  v.  Hudfon,  cites  r9  H.  6.  42. Vnlefs  by  jpeciol  Vi^rdu 

lie.  51.. I.         Northofe  goods  jvhich  the  felon  has  ftoien,  but  only  his  own  pro.^er  goods.     Per 

Coke  C.  J.  3  Bulft.  14^.  in  Prinfton^s  cafe. 12  Rep.  73-  S.  P.— Jcnk.  325.  pi.  40. 

Bat  filch  grantee  ihall,  without  doubt,  have  the  ready  money  j  for  ready  money  may  be  granted  by  that 
aame,  though  not  demanded  by  the  name  of  bona.     2  Show.  133.  Mich.  32  Cai.  z.  B.  R.  Anon. 

The  admiral  in  his  patent  has  granted,  to  hiiu  bona  piratarum,  ReCoived  by  all  the  jujges,  chat 
^fM^  cf  pirates  pafs  by  this  grant,  and  not  piratical  goods*     Jenk.  325.,  pi •  40. 

*  Quaere,  if  the  prefentation  of  a  churchy  which  becomes  vacant  during  an  outlanury  of  the  patron,  (hall 
F>^by  the  words  in  a  grant  of  bona  &  caulla  fdonum  fugitivorum  U  utlagatorum,  Waimciiy  and 
'^riaoi  were  of  opinion  that  it  would  pafs,  but  ShiUe  and  Anderipn  e  contra.  Owen,  155.  Ttic  King 
*•  the  Archbiihop  o(  Canterbury  U  Hudson. 

*   [  131  ] 
[3.  Nor  of  a  clerk  COnviff.      9  H.  4.  2.]  Br.  Forfei- 

ture de  Tcrr?$,  pi.  11*  cites  S.  C.     Per  Till* 

[4.  Nor  of  one  who  is  put  to  penance.     8  H.  4.  2.]  Ksrai  242 

rit^  S.  C.......S.  p.  Uoiefs  in  a  county  palatine.  Per  Coke,  Ch.  J«  3  Bvlft.  156.  in  caie  of  the 

L  4  Kin^ 


1^1  jprerogatiue  cf  tbe  Eing* 

King  ▼.  the  Bifflop  ofPuiham.-  D.  268.  b.  pi.  18.  Quaere. They  will  not  pafs  nnlrft 

there  are  words  fpecially  extending  to  the  good&  of  fuch  ;  becauft  one  adjudged  to  his  penance  tor  ftand- 
11^  mute,  doea  notfeem  to  juffer  as  a  fhti,  being  neither  acuinted  nor  convified  of  -ny  felony,  boc  st 
a  peilbn  refufiog  to  ftand  to  the  law  o(,tbe  land.  And  it  feems  rather  the  Wronger  opinion,  that  they 
pafs  not  by  the  grant  of  all  g9i>di  of  f dent  and  fugit'fves^  9/  all  perf^^ns  ivUlin  fucb  a  diib-id  ;  io  that  if 
ifucb  perfon  for  any  trefpafs,  or  other  fault,  ought  to  lol'e  Wk.  or  member ;  or  (hall  fly  and  refufe  to 
Aand  to  judgment,  or  do  any  oiher  trefpafs  for  which  they  ought  to  lofe  their  chattels,  a  Ha«k« 
P.  C.  3.  31*  cap.  30.  f.  21. 

In  appeal  '  j^^.  By  a  grant  of  the  goods  eorum  qui  pro  alifuo  dcFtSto  vitam 
ant  was  ad-'  ^^'  membrum  amitiere  debeanty  the  goods  of  one  who  is  put  to  /fr 
judged  to      nance  (hall  not  pafs.     8  H.  4.  2.     Dubitatur,] 

peoance  for 

iUnding  mutSy  and  he  had  goods,  and  the  hi  (hop  of  L.  cliimed  them  by  grant  of  the  king,  that  be 
ibouid  have  catalla  fchnum  &  fvgltnjorum  de  imriiui  bommhui  &  tenentilus  in  terrii  fuis,  Gf  dcanilnt 
rejidentihus  in  Urrit  pr^Ji£?'u.  Ira  ^uoA  Ji  fnriitii  bcmtna  Uiter.iti  aut  refiJcnUi  aut  eorum  atifttis  in 
terra  pradiefis  pro  ailquo  dciiSIo  aut  tranjgrejjhne  'vltam  i/cl  mitnhum  amittere  debeart  aut  dtbtty  evf 
fugeriwt  vel  fugerit,  aut  judicio  Jiare  noherint  jvt  nslurrity  'vel  aho'iam  al.am  trett^grcfftdremfcetriKt  pro 
fua  ipji  Ciitalia  perdere  debtant  in  quocunque  Lc^JuJitttJ  </«■  tii  feri  debeat  jive  in  curia  a.fira  ^ve  in  ala 
turia  ipfa  ratallafin:  ipjiui  epifcopi  &  per  mit.ifiroi  fun  in  mandnts  Juis  Jeifiri  po£int  Jine  cUmeofend*.  And 
by  Gafcoin,  Tirwit,  and  other>,  the  bifh^p  ihah  not  have  the^oods,  for  tne'/e/on  loas  not  judged  for 
the  felorjy  hut  for  the  eontetntt,  and  fiiall  not  pafs  fiom  the  king  by  fuch  general  grant;  for  if  a  nuQ 
comQiit5  treafouf  there  the  biihop  Aall  not  have  the  forfeiture.  But  Huls,  Skrene,  and  others,  tD  the 
contrary,  for  he  k>fes  hi»  life  by  this  judgment,  therefore  the  biihop  fhall  have  the  goods.  And  by 
the  ftacute  of  Weft.  i.  c.  12.  if  a  man  ftands  mute  in  appeal,  he  iball  be  convid^ed  and  fliall  forfeit  tits 
goods  as  non  defendendo,  and  the  ftatute  give's  no  moie  but  that  he  (hall  be  put  to  penance.  Bot  it 
wa*  H^^^  by  all,  that  the  goods  are  forfeited,  Sc  adjornatur.  Br.  Forfeiture  de  Terres,  pi.  1 1.  cites 
i  H»  4.   I  &  2. 

[6.  If  the  king  grants  all  forfeitures  of  the  tenants  of  the  grantee 
for  any  trefpafs  or  any  other  offence^  for  'which  they  fball  lofe  life  and 
member^  or  aliquo  alio  deliBo  for  ivhich  tK^y  fball  lofe  their  chattels  ; 
yet  forfeitures  for  contutnacy^  as  forfeiture  of  goods  upon  out^ 
(awry  in  trefpafs^  (hall  not  pafs  thereby.  11  H.  6,  50.  b.  So 
forfeiture  of  goods  upon  premunire,'} 

Br.  Patents,  '    [^.  The  king  may  grant  ijfues  and  amerciaments  by  general  vjords^ 

s.'c.— *  9H.6.  27.  b.3 

S9  of  grant  de  eattallis  Monum  Of  fugUtvorumm  Br  Patents,  pi.  4.  cites  S.  C— ^0  of  grant  0^  raaa- 
foMce  of  p/eat  in  quihufcunque  euriis  noftris.  Br.  Ibid. ---If  ihe  king  grants  to  mt  all  fines  «i^«fli<rcii0- 
ments  tn  the  c9UMty  of  B,  and  /  am  amerced  there ^  1  ihali  not  have  the  amercement ;  for  it  flull  not  be 
intended  the  vrlU of  tl^e  lung.     Per  Martin.     Bi.  Patents,  pU  15.  cites  S  H.  6.  19. 

[8,  By  fuch  grant  forfeitures  of  goods  upon  a  premunire  fir  mn^ 

appearance^  by  which  the  party  is  put  out  of  the  protedlion  of  the 

king,  <io  not  pafs.     1 1  H.  6.  50.  b.] 

Where  the         p.  Prerog.  reg,  cap.  15,   17  ^.  2.     The  king^s  gift  or  gr/mt  of 

Mr"5y  bf^     ^^^^  ^^  manors  cum  pertinentiis  conveyeib  not  inigh/sfees^  advovfons^ 

reajen  of       or  dov^ersy  v^itbout  exprefs  words. 

f(Uronage  of 

a  priory,  and  grants  the  patronage  to  another,  wifhont  making  me^ti^n  of  the  eoredjy  he  who  has  die 
patronage  (hail  haye  the  corody ;  and  the  king  cannot  grant  or  give  the  corody,  by  expreft  words  }  nqf 
the  king  cannot  refenre  the  corody,  where  he  parts  with  the  patronage.  And  fo  fee  a  thing  CMinot  pafs 
from  the  king  by  genenl  words,  and  by  reafon  of  another  thing,  without  exprefs  mention.  And  odier 
things  axe  at  common  law,  as  (Brook  favs)  h  feems  here,  and  are  not  taken  by  equity  of  the  psoo* 
gative,  as  is  manifefted  by  the  cafe  of  the  corody.  Br.  Patents,  pi.  34.  cites  26  Afl*.  53._|oRep« 
64.  b.  in  Whiftler's  cafe,  p;es  S.  C.  [but  mifcites  it,  as  26  A0;  pi*  (63.)  wheicas  it  ihoold  be  as  in 

Br.  (530] 

*  If  the  king  grants  to  J.  N.  manor  or  land,  Sec,  and  does  not  male  menr'ioh  of  fees  of  knight  mi  f  f** 
vctpfinSf  there  thofe  do  not  pafs ;  for  they  do  not  pafs  without  exprefs  words.  Br.  Patents,  pi.  5.  citei 
41  B.  3*  5.  But  where  the  king  makes  livery  to  an  heir,  or  makes  refiitution  or  grant  of  temp*^ 

raJtia  to  a^/hop,  there  thofe  paCs  without  exprefs  words.     Note  the  divcrfity.  Ibid.  —-Br.  Livery, 

•pi.  20.  cites  S.  C.  &ai  £.  ';.  40. Br.  Livery,  pi.  45.  cites  S\  C. Br.  Patents,  pL  7$.  dies 

fi.  C.   ■         f  S.  P.  Per  Weftoo,  J.    fu  C.  143.  citesTrc*tife  of  Pr*rogatif4  Regis,  cap.  15. 

*[I32]  ^ 


S'rerogatitie  of  tl)e  fiingr.  1 3  a 

Tflqout  ifDpedic,  the  cafe  was,  that  lin^  H.  htfurt  thtfatute  of  prtrogatrue^  granted  a  man:<r  u  ]• 
K.  vitiout  tx^r^mg  the  adwnofon^  and  ^without  faying  cum  pertinentiis  ;  and  yet  by  judgnent  the  ad- 
K«ribQ  paflb,  becaulc  it  was  appendant  to  the  manor  ;  but  now  by  the ftatMtt  of  prerogat'vut,  advowfon, 
4amx,  fees  of  knight,  do  not  pafs,  uniefs  CKprefsly  mehtioned  \  and  that  if  4  nmmon  ptrfui  be  feiiei 
of  a  manor  with  advowfon  appendant,  and  grants  the  manor  cum  pertinentiis,  the  aivowibn  paflcs* 
Br.  Patents,  pi.  6.  cites  43  £.  3.  22.— >Br.  Prerogative,  pi.  7.  cites  S.  C— ^-to  Rep*  64.  w 
Wiiiftier's  cafe,  cites  S.  C. 

This  ad  is  reftrained  only  to  thefe  three  cafes  of  advowfons,  knight  fervice,  and  dower  j  for  !get 
ftiU  poff  without  ezprefs  mention,  or  words  equipollent,  as  is  held  in  iS  H.  6.  12.  So  of  firefi  af^ 
ptaJgnt  t3  an  timwar,  as  is  agreed  in  16  Aff»  60.  So  ofccroiiy  appendant  to  a  patronage  of  a  priory,  at 
<ppean  to  36  AlT.  63.*  And  the  words  of  the  ^€L  are  quando  igmnms  rtn  dat  vei  comc^Uy  and  therefore  « 
JD  ca&  of  reftln/tion,  advowfons,  Ac.  ihall  pafs  without  exprefs  mention  of  them,  or  words  eqaipollent« 
ai  in  fiverj  tx  the  beiws-  ^dly,  In  reftitution  of  temporahia  to  the  fttccrffor  of  the  hi/bepf  &c.  10  Rep.  64* 
b.  dtes4T  E.  3.  5.  b.  27  AfF.  48*  PI.  C.  in  Lord  Bariclet*s  cjfe,  251,  252.  20  Elis.  D.  306. 
accordittgty.  But  that  Thorp  Ch.  J.  faid'in  the  fame  plei,  that  if  z  tnanor  tpitb  advowfin  affendaett 
^  in  lif  kands  of  the  king  ky  efibeat  or  by  purckafe,  if  be  at  this  day  (iince  the  iiatute  of  praero|pativa 
rrgif )  pvtt  it  as  tntirrly  at  f.  5.  held  it  Befre  it  came  info  our  bands  hy  «k»jv  of  efcteat,  or  en  y,  S*  befi 
.  ^b€  inftsfid  MS  \  in  fach  cafe,  the  advowfsn  ftatl  p^fs  without  faying  in  the  charter  cum  feodis  it 
XivDcationibvs,  becaufe  the  law  in  fuch  cafe  intends,  that  the  king  is  apprifed  of  his  right.  Quo4 
Curia  concept. 

10.  If  the  king  grants  a  httndndy  which  has  a  leet^  to  J.  N.  and 
unothir  man  has  a  manor  an4  a  leet  in  it  within  the  hundred^  if  he 
makes  hue  and  cry  there,  &c.  the  faid  J.  N.  fhall  not  have  the 
puniihment  of  it,  but  it  fhall  be  puniihed  in  the  eyre.  Per 
Wifcy.  Br.  Grants,  pi.  31.  cites  21  £.  3.  3,  4. 

11.  In  quare  impedit,  where  the  king  makes  livery  to  the  heir  ^frf'** 
wthin  age,  there  fees  andadvowfons  do  not  pafs.  Br.  Livery,  pi.  20.  makw^f 
cites  21  E.  3.  40U  &  41  £.  3.  5.  atfuUage 

apon  fuitf  tbcre  they  pafs  by  general  words;  but  In  the  other  cafe,  they  do  not  pafs  vjttbout  fpeciai 
vtrdt expitfkd.  Note  a  diverfity.  Ibid.  — ^0  in  quare  impedit,  4r  £.  3.  5.  Where  the  king  r«*- 
icri  tbe  ttmpar^itut  to  a  li/bop  tItS  before  ibat  be  be  fwoniy  fees  and  advewfons  do  not  pafs  without  ex- 
pKftoeotlon.    Ibid*     ContrOf  wheic  be  renders  them  after  tbi  conjecration  of  the  biihop*     Ibid. 

12.  If  the  lung  grants  returna  omnium  breviumy  yet  the  grantee 
fliall  not  have  return  of  Exchequer  fummons.  Br.  Patents,  pi.  32. 
cites  22  AiT.  49, 

13.  King  H.  vnsfeifid  of  the  honour  of  Pickering,  to  which  a  Jcnk.25.pl. 
fireji  was  appendant^  and  the  king  granted  the  bailiwick  of  it  to  one  Aff.'eT  * 
tnfeey  rendering  rents  and  after  he  gave  the  honour  cum  pertinentiis  s.  c— but 
toE.  carl  of  Lancafter,  and  by  this  the  forejl  pafedj  but  not*the  |g^^"]Jj^ 
httlinoick  nor  the  rent  referved  upon  it ;  for  this  was  fevered  be-  Br?-— Br. 
fore  firom  the  honour,  and  therefore  cannot  pafs  as  appendant ;  incidents, 
A"  ^  «w  in  graft  before ^  and  does  not  pafs  uniefs  by  exprefs  words,  P**  q[2^^ 
qvod  nota.     Br.  Patents,  pi.  35.  cites  26  AflT.  6o.  Rep.'64"  b. 

14.  The  king  is  founder  of  a  priory,  and  confirmed  to  the  prior  Br.Corody, 
^bis  poffefftonsj  tenend.  libere  t5*  quiete  ab  omnibus  placitiSy  gildisy  pl-  »•  c>^c« 
tdnetis  quercKs^  aBionibus  et  demandisj  et  ab  omnifervicio  eiexa£lione  £*    '  ^'^ 
ftctdari^  &c.     And  notwithftanding  thofe  words,  he  was  charged  Br.  Parents, 
^cftrodj^  reafonable  aidsy  and  to  repair  bridges  and  caufeways  ;  quod  P*-^*  ***^ 
Pota,  mat  the  general  words  do  not  bind  the  king.     Br.  Patents,  Jf  ,^*h.  6^.* 
pi'  78.  cites  50  Aff.  6.  12. 

15.  In  trefpafs,  the  defendant  juflified  by  grant  of  king  R.  2. 
*io  granted  bona  {5*  catalla  felonum  ^  fugitivorum^  tSf  aliorum  qta 
P^  aliquo  deliHo  vitam  vel  membrum  amittere  debeni  feu  pro  aliquo 
^deliffoy  pfo  quo  bonei  aut  catalfa  perdere  debent  in  his  manor  of  D. 

'  ^  '    and 


alid  one  was  outlawed  of  trefpafs,  and  he  took  his  ^oods ;    and 
the  bed  opinion  was,   that  he  well  might,  by  reaion  of  theft 
words    (delifP  pro  quo  perdcre  debet  catalla  fua).      Br.  PatentSj^ 
C  133  ]    pl«  B6.  cites  II  H.  6.  50. 

The  king  i6.  A  reAory,  to  which  an  advowfon  of  a  vicarage  was  ap^ 

^wi/{mof'  t^^^^U  hut  the  annual  revenues  apd  profits  of  them  were  etmceededy 
(he  vicarage  came  to  the  tpi^en  by  the  attainder  of  J.  S.  which  heing  fo^nd  by 
of  O.  and  oflSce,  xYit  qucitiy  for  a  valuable  cofiftderation^  ex  certa  fdentia^  &c. 
SwW^  &C^^^^^  ^^  pofleffions  of  the  glebe,  and  tithes  <A  the  re£lory,  by 
it  D>  The  fpecial  names,  and  generally  omnia  hereditamenta^  &c.  belonging 
^▼owfon  of  xo  the  fame,  not  mentioning  fxprefsly  the  redory  or  advovfon  of  the 
didnotMft!  vicarage,  adeoplene^  &c.  as  the  faid  J.  S.  had  it,  et  prout  ad  ma- 
D.  350.  b.  nus  ipfius  reginae,  devenerunt  feu  devenire  debuerunt  \  with  this 
Mvs;  pi-  provifo,  that  if  the  premifes  were  not  concealed,  &c.  Adjudged, 
Mich*Ti  &  ^^^^  ^y  ^^^f^  words  the  advowfon  of  the  vicarage  did  pafs,  and 
3«£1.C.B.  that  the  queen  was  not  deceived  in  her  grant,  for  want  of  know* 
I>«nyv.     ledge.    D.'qco.  b.  pK  21.     Pafch.  18  EHz.  *  Anon. 

*  Bcndl.  252.  Blagrave  y*  Pi^ce  and  Shaw.  S.  C.  adjqdg^.  S«  C.  cited  per  Cur.  10  Rc^  6^ 

y  in  Whiljlpr's  cafe.  ' 

17.  The  €{\xtm  feifed  of  the  manor  of  Gafcoigncy  and  ff  a  grange 
tailed  GafcotghC'grange  in  D.  granted  all  her  landsy  tenements^  and 
hereditaments  in  D.  Adjudged  by  the  whole  Court,  that  the  ma- 
nor did  not  pafs.  Godb.  136.  ^.  159.  Pafch.  28  Eliz.  C.  B. 
Giles  V.  Newton.  * 

1 8.  The  queen  having  the  advovfon  of  the  vicarage  (f*iy. 
granted  the  vicarage  to  S.  It  was  held,  that  the  advowfon  cRd  ffo# 
pafs  ;  for  by  her  grant  nothing  paiTes  but  what  (he  intended  to 
pafs,  and  the  vicarage  is  a  different  thing  from  the  advowfon,  and 
every  thing  muft  pafs  by  its  proper  name ;  nor  (hall  it  pafs  in  the 

'    cafe  of  a  common  perfon.  Cro.Eliz.  163^  Mich.  31  &32  £liz.  C.B. 
Anon. 

•  _ 

19.  The  king  granted  tp  A.  a  great  manor ^  called  an  honouTj^ 
and  paiTed  it  by  name  of  an  honour ^  and  we}l«  Jenk.  277.  pL  ^. 
cites  PI.  C.  3 1 1.    The  cafe  of  Mines. 

•  20.  Jac.  I.  granted  to  Sir  R,  M.  and  his  heirs,  by  letters  pa- 
tents, the  territory  of  Rout,  which  is  parcel  of  the  county  o^ 
Antrim,  and  adjoining  to  the  river  of  the  Banne  in  ea  parte^ 
where  there  is  a  pifchary  offalmons  i  and  the  grant  was  of  omnia 
cqflra^  meffuagiay  tofta^  molendina^  columbaria^  gardina^^  iortos^ 
pomaria,  terras,  prata,  pajcuay  pafiuraSy  hofcoSy  fubbofcos^  red^ 
dit,  reverfianes  fcsf  fervitiay  pifcariasy  pifcationesy  aquasy  aquarum 
curfusy  &c.  Ac  omnia  alia  hereditamenia  in  ve^  infra  di£^.  territo- 
rium  de  la  Rout  in  comitatu  Antrim  exceptis,  et  ex  hac  concef- 
fione  nobis  heredibus  et  fucceflbribus  noftris,  refervatis  tribus  par» 
Hbus  pifcationis  ftuminis  de  le  Banne.  The  chief  judges  being  of 
privy  council,  upon  view  of  feveral  pipe-rolls,  in  wnich  this 
matter  was  found  feverally  in  charge  as  parcel  of  the  antient  in* 
heritance  of  the  crown,  and  upon  confideration  had  of  the  faid 
patent,  certified  their  opinion  and  refolution,  that  no  part  of  tUf 

faid  pifchary  fafed  by  the  letters  patents  aforcfaid.     It  was  alfo'r<- 

folvcd^ 
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{olved,  that  no  part  of  this  royal  pifchary  of  the  Banne  could  pafs 
by  the  grant  of  the  land  adjoining^  by  general  grant  of  all  pifcha- 
t^cs ;  for  this  royal  pifshary  is  not  appurtenant  to  the  land^  but  It  is  % 
pifchary  in  gnJsy  and  parcel  qf  the  inheritance  of  the  crown  by 
itfelf.  And  laltly^  it  was  agreed,  that  where  the  king  had  granted 
to  Sir  R.  M.  all  the  territory  adjoining  to  this  river,  and  all  pif- 
diaries  within  this  territory,  exCeptis  tribus  partibus  pifcariae  de 
le  Banne,  that  the  fourth  part  of  this  pifchary  fhall  not  pafs  to 
him ;  for  the  grant  of  the  kingjball  not  pafs  any  thing  by  implication* 
Dav.  Rep.  55.  a.  to  57.  b.  Mich.  8  Jac.  in  Ireland.  The  cafe 
of  the  royal  pifchary  of  the  Banne.  —— :  alias  Sir  Randal  Mac 
Donnell's  cafe. 

21.  General  words  in  a  grant  of  the  kin^  fliall  not  pafs  fuch  a  S.  P.  Dtr- 
Jpecial  royalty  a/  If  longs  to  the  crown  by  prerogative  ;  as  mines  royal,  j^^ch'sT^^l 
amercements  royal,  efcheats  royal,  Hiall  not  pafs  by  general  words  b.  r.  in  tbo 
of  aU  mines,  amercements,  and  efcheats.    Ds^y.  Rep.  57.  b.  in  cafe  of  <of- 
thc  cafe  of  the  royal  pifchary  of  the  Banne*  '°°"V  p. 

J^.  304.  pi.  77n 

rix  It  was  refolved,  that  by  a  general  grant  rf  a  manor  (which  t  ^34  5 
I)ad  been  forfeited  to  the  king  by  attainder  of  treafon)  cum  perti- 
nentiis,  and  of  all  his  interefl^  claim^  and  demand  therein^  a  writ  of 
error  to  reveife  a  common  recovery  (which  had  been  erroneoufly  fuf- 
fered  of  the  manor)  did  not  pa&,  notwithftanding  the  Claufe  de 
fpeaati  gratia j  &r.  for  if  the  kine  could  grant  it,  it  muft  be  by 
virtue  of  his  prerogative,  (for  po  comnion  perfon  could  do  it,)  * 

and  then  it  ought  to  be  by  exprefs  and  precife  words.    3  Rep.  4* 
b.  Trin.  25  £liz.    The  Marquis  of  Chefter's  cafe. 

23.  If  the  king  grants  ecchfiam^  the  advowfon  pajfes ;  for  the 
intent,  and  not  the  precife  words,  are  to  be  regarded  in  the 
grant  of  the  king.  Per  Jones  J.  Lat.  248.  Hill.  22  Jac.  In 
^  cafe  of  Evans  and  Afcough — cites  7  £•  3. 

24.  Sir  I^rancis  Fortefcuey^^i  of  a  manor  granted  it  to  the  E.  of 
Denbigh^  except  fuch  lands  as  were  thtn  held  for  life  by  copy.  After- 
wards the  inheritance  of  this  copyhold  was  granted  to  the  faid  earl  i 
Ac  copyholder  dies,  the  earl  granted  again  by  copy^  and  then  fot^ 
fated  aU  to  the  king.  The  king  granted  the  manor,  &c.  and  every 
part  or  parcel,  or  routed  parcel  thereof  LordCh.  J.  North  delivered  the 
pinion  of  the  whole  Court,  that  diefe  copyhold  lands  pailed  by  the 
words  (reputed  parcel).  And  that  in  this  cafe,  where  the  jury  have 
found  the  particular  matters,  and  thofe  particulars  are  a  folid 
ground  for  a  reputation,  the  Court  fhall  adjudge  it  reputed  parcel, 
and  fo  (hall  p^s  by  thofe  words  in  tlie  grant  of  the  king  j  and 
judgment  was  given  accordingly.  Freem.  itep.  207.  Pafch.  i6*j6m 
^B.  \m  v*  B^ownCt 
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(K.b)(L!b)  (D.  c)     Grant  of  the  King  [fy  general  Words ;  and 

(z.b)(A.c)  wbat  pa[fes\. 

(B.c)  (C.c)  ^  -^^     J 

(E.  c) 

Br  For        [x»  1 F  the  king  grants  to  another  *  Una  l^  catalla  tenentiumfuorum 
fcimre  de  fu^tivorum  t5f  felonum  qualiter  cunqiu  damnatorum.     And 

Tcrrcjpi.ji.  aftcf  a  tenant  of  the  grantee  is  attainted  of  treafon  for  killing  the 
SITpataito'  nicflcngcr  of  the  king,  the  grantee  (hall  not  have  his  chattels,  bc- 
f  1/32.  cites  caufe  he  is  attainted  of  treafon.     22  AfT.  49.     Adjudged*] 
s.  c— 

Bona  felonum  &  qn^litercuKque  damnatcrum  does  not  extend  to  high  tieaibny  becaufe  feloDy  is  nantd 
ficft.     Hard.  44.x.  citu  11  H.  6.  54*  b. 

*  The  king  granted  to  the  earl  of  Arundel  and  his  heirs,  ez  gratia  fpeciali,  cetta  fcientia  &  mera 
mota  cmnta  hrta  &  eatalla  ftionumy  &  felon"  de  fi,  attinff*  de  frcditiofiey  defelonidy  utlagatcrum  in  txi- 
fcndo  pcfaoruiBy  bmunum  fuorumy  integre  tenentlum  &  non  ititegrt  tenentium,  refideuttym  de,  &  in  emKits 
mOMerUs,  &  bareditamentis  diBi  comitis.  The  faid  earl  was  feifed  in  fee  of  the  hundred  of  FaRtig  in  the 
county  of  Suflex.  B»  held  a  tenancy  in  fee  within  the  (aid  hundred  of  the  faid  earl^  as  of  bis  perjw\ 
>B.  was  attaintied  of  treafon  committed,  by  him  in  the  counry  of  Hereford,  and  bad  a  leaje  for  yean  and 
f^ods  within  the  faid  hundred  of  Paling,  and  elfewbere,  tvhere  the  earl  bad  not  atn  hereeUtament,  Re- 
lolved  by  all  the  jadges  of  England,  that  the  lord  Lumley,  who  has  the  eftatt  of  the  earl  of  Aniadel, 
ihall,  by  force  of  the  faid  patent,  have  the  faid  tenancy,  leafe,  and  goods.  The  word  (de)  (haU  be 
conAnted  ami  relate  to  any  tenure  of  the  peribn,  or  of  any  manor  of  the  earl ;  the  word  (in)  rdaies  10 
foods,  the  word  (do)  to  teaances  which  are  held  of  the  earl,  be  the  tenants  refident  or  noo-refidcat. 
This  is  a  good  precedent  to  conftrue  beneficium  principis,  quod  debet  efle  manfurum.  The  words  it 
a  patent  ex  cern  fdentia,  fpeciali  gratia  &  mero  motu,  make  the  cafe  of  the  king  like  the  cafe  of  die 
grant  of  one  fnbjedt  to  another ;  if  the  king  be  not  evideptly  deceived.     Jenk.  255.  pU  45..  ■ 

cites  30  Elia.     Lord  Lumley's  cafe*  ' 

Br. Patents,  [2.  But  upon  this  grant  he  (Iiall  have  the  chattels  of  his  te^ 
S.'c.*-^Br?  ^^"^  '^^  *^  attainted  of  petty  treafon  for  killing  of  his  mafier.     12 

Forfeiture  '    Aff.  49.3 

de  Terre, 

pi.  31 .  cites  S.  C«    For  in  petty  treafon  the  kin|;  ihall  not  have  the  tfcheat  hdd  of  another.    Conttib 

in  high  treafon. 

r*-^'  ">      [3.  The  king  by  general  words  may  grant  chattels.     9  H.  6.  28.J 

Fol.  195. 

Br.  Patents,  [4.  If  a  man  outlaived  be  pojfeffed  of  a  term  for  years>  or  of  a 
s!'c.  P»  ^ard^  and  the  king  grants  to  another  a//  the  goods  and  chattels  of 
Babington.    him  fo  outlawed,  the  patentee  Oiall  have  the  term  and  the  waxd« 

9  H.  6.  28.] 
See  pi.  7-  [5.  If  the  king  grants  to  another,  that  he  and  his  men  JhaU  h 

pl!*27*'cites  ^if^^^^g^d  of  toll,  by  this  he,  Us  villeinsy  and  alfo  homagers^  fliall 
s.  c.  Per    be  quit  of  toll  5  for  in  dping  of  homage,  he  fays,  I  become  your 

Treiharo,       man,       I4H.  6.  12.1 
who  fays,  ■* 

that  if  fuch  grant  had  been  before  time  of  memory,  his  villeins,  and  not  bomagert^  ihould  go  ^niC  of  toU 
by  fuch  general  words.     But^  per  Cheiny  and  June,  a  grant  by  fuch  words  at  this  day  will  difchsige 
-  villeins  and  homagers. 

In  quo  warranto,    the  king  granted  to  W.  N.  that  be  and  hii  mm  fionldhe  fnit  bf  pontage  i  thil 
dtends  only  to  his  millansy  and  not  to  others.     Br.  Patents,  pi.  103.  cites  It.  Noct.  tempore  B*  ]• 

?r.  Patents,       [6.  If  the  king  grants  to  another  bona  tsf  catalla  felontm  &* 
pi.  ^6.  ^^^  f^gitivorum  de  hominibus  fuis.     This  extends  not  to  the  goods  of 
homagers ;  but  only  to  villeins^  unlefs  it  had  been  anciently  ufcd 
to  extend  to  homagers.    40  AIT,  pi.  2l«    Adjudged.] 


f  7,  If  the  king  grants  cmufance  to  another  of  aStions  cmcerning  Sec  pi.  5. 
Urn  bf  homines  Juas ;  this  (hall  extend  to  his  viUeins,  and  not  to  f/^^j^^""' 
hi$i«WMrf«v.     6ub.  la  AflT.  pi.  35.]  cites s^c.!l 

But,  per 
Ibird,  it  extends  to  thofe  who  become  their  men  in  doing  homage ;  quere,  of  thofe  who  do  fealty  f 
Bat  Parning  was  merely  contra ;  and  it  was  faid,  that  in^irotcftion  pro  fe  Se  hominibus,  neither  viileios 
nor  franktcnants  fhalt  be-aided  j  therefore  it  feeffls  there,  that  it  exicnJi  only  to  hit  famJigr fervoMUm 

3ee  (I.  b) 
,  (K.b)(L.b) 

(E.  c)     Grant  of  the  King  by  general  Words.       Jg*'^^'^''! 

[i.  IF  the  king  grants  certain  liberties  to  J.  S.  and  inter  alia  The  king 
*  grants  to  him  omnia  bona  ^  catalla  felonum  de  fe  within  the  **^  *•'*■" 
rill  of  S.  this  (hall  pafs  obligations,  fpecialties,    and  debts  due  to  Ranted  to 
tie  film  I  for  though  if  the  king  grant  in  other  cafes  omnia  bona  themayof^ 
tf  catalla  fuoy  nvhere  it  ir  not  granted  as  a  liberty,  fpeciahies  and  ^^'^ 
debts  fliall  not  pafs  without  fpecial  words,  being  chofes  en  aflion  j  ton  JuiT 
yet  in  cafe  of  fuch  a  grant  of  a  liberty,  it  ihaU  pafs  fuch  debts  ^^  ^  ^«- 
and  fpecialties ;  becaufe  all  liberties  of  fuch  nature  have  ufcd  to  ^r^-T't'T 
pafs  by  fuch  words  in  all  ages  before ;  for  all  ancient  liberties  have  to  whom 
A«»  granted  by  fuch  words,  and  enjoyed  by  force  of  them  ;  [and  there-  *»*g'  ^'at 
fore]  they  fliall  pafs  by  fuch  words  at  this  day  by  fuch  grant  6f  ^cwi^* 
the  king.    P*  15  Car.  upon  a  reference  out  of  the  Star-chamber  defe;  inca 
between  the  bilhop  of  Wimton  the  almoner  of  the  king,  and  one  *^>^  *>r 
WmcuFp  the  Icflee  of  the  city  of  London,  to  whom  fuch  grant  J^o^thT' 
was  made  by  £•  6.  of  goods  and  chattels  felonum  de  fe  in  South-  bond,  it  was 
wark,  to  the  judges  of  B.  R,  all  the  faid  judges  feemed  to  in-  ^^J^* 
dine,  that  it  (hall  pafs  fpecialties  and  chofes  en  a£lion;  but  they  (debt)*'^ 
certified  for  the  generality  of  the  cafe,  that  it  was  convenient  to  would  not 
be  tried  at  the  common  law  upon  a  fuit  there-]  P*^'  *^y  » 

'^  ■'  grant  of 

(oraota  bona  &  catalla  felonum  de  fe)  upon  which  the  plaintiff  obtained  lea^e  to  difcontinue.   Sjd.  r4t. 
Pafcb.  14 Car*  &•     Southampton  (Mayor)  v.  Richards.  |ii  Rep.  «,  2.  in  cafe  of  Ford  r* 

SbeMon.    S.  P. 

Tb^Lord  K.  has  a  ^rant  of  honu  &  catalU  felonum  tt  fugttroontm  vfitb'm  tbii/U  6fE/y,  J,  S.  dvfiU 
Sef  wttb'm  tbe  ifiaxdf  tpat  attainted  of  felony.  W»  R .  toat  indebted  to  J.  S.  iy  Mgation  conditioo^ 
fiftfy  teciuy  at  a  manor  oftbt  Lord  5.  wbo  aifo  bad  htnta  felonum,  &c,  nvitbin  bit  manor.  The  queftion 
vas,  which  lord  ihould  hare  the  money  ?  All  the  barons  of  the  Exchequer  were  clear  of  opinion,  thaC 
(he  Lord  S.  coold  not  have  It ;  for  the  place  cf  payiHer.t  nibil  tiptratur^  but  the  obligation  is  the  *  fub- 
iance  whkh  oame  to  the  Lord  N.  within  the  ifle  Bat  being  infifted  by  Popham,  the  queen's  attor^ 
oey,  that  the  money  belonged  to  the  queen,  and  that  the  Lord  N.  could  not  have  it ;  for  that  by  the 
gOKcal  words  of  bona  A  catalla  fdooum  tbingi  in  off  ion  do  not.  pafs,  hut  hy  oxprefs  words  they  will  pafst 
o^KTwife,  not)  and  therefore  day  was  given  to  the  Lord  N.^to  Ihew  his  letters  patents.  2  Le.  56. 
pLSi.  Trin.-29£lis«  Id  the  Exchequer.  Lord  of  Koftbampton  v.  Lord  St.  John.— -.S.  C« 
cited  Sid;  142. 

The  queen  granted  to  one  catalla  udagatorum  &  felonum  de  fe,  within  fuch  a  precin£l ;  a  dobt  voi 
imftbt  fueen  by  afdo  doje  within  the  precinQ.  Refolved,  the  queen  (hall  have  tbe  goods  to  facif. 
ff  her  dibt.    4  Le.  6,  26  £lis.  In  Scacc    Anon. 

[2.  If  the  king  he  felled  of  a  ward,  and  gtants  the  land  and  body,  Br.  pateats^ 
nmtb  all  reverfions  and  remainders  to  another,  and  after  other  land  |*'^'  ^**** 
defeends  to  the  ward  within  age,  the  patentee  ihall  have  this  land  Babiagtoa. 
aUb.    9  H.  6.  27.  b*    Quaere  this ;  for  the  king  continues  guar- 
dian,  and  it  is  to  be  intended  that  he  was  in  ward  ibr  cafj^te 
Jand.] 

[3-  » 


i3^  S>mogatft)e  of  l^t  iktnfi:. 

Br.  Patenti,  [g.  If  the  king  Tihafes  to  an  abbot  Or  prior  of  his  fauniatum  au 
t'cJ'  ^***  firvUes,  and  that  hefiall  be  as  free  in  the  church  as  the  king  in  bb 

crown  i  though  this  was  an  ancient  gran^  yet  the  corody  andpen^ 

fion  due  to  the  king  are  not  difcharged  by  thofe  general  words. 

14  H.  6.  |t>  b. 
Br.  Patents,      (|^.  If  the  king  grants  Ja^d  to  aiioUier  in  fee,  and  grants  fiir- 
S."  cJoer^**  ^^'''  '^^'^  bejbaTl  be  as  free  in  this  land  as  the  ling  in  his  crovm^ 
r^ftob.        yet  thofe  general  words  do  not  difcharge  Jines  for  alienation^ 

which  are  due  by  prerogative^   if  he  aliens  widiout  licence; 

i4H;(S.  ti.  b.;)  .     , 

Br.  Garde,  jjj.  When  king  E.  2*  granted  to  his  fon  the  dutchy  of  Cornwall 
I'q^^^jJI  cum  omnibus  ad  earn  fpeBantibusfimiiiter^cum  wardisy  maritagiuy  (^A 
Fatcnts,  pi.  isf  fimiliter  alibi  extra  comitate  pradiBum  non  obfiante  prarogativa 
39.  a^  $•  regify  and  aftei;  a  man  who  held  of  the  duke  in  diief  bv  fervicc  of 
PrmgatWe,  cUvalry  is  dead,  and  his  heir  is  in  ward  to  the  kine  for  caUfe  of 
pi.  51.  cites  ipard/or  Other  land;  the  duke  (hall  not  have  the  tvan0f^  of  him  by 
^^\  thofe  general  words  5  for  the  kingjhall  not  pafsfuch  things  as  he  bos 
•  FoI.^q6*  '^  '"'^^^  of  the  crown  without  enprefs  *  mention  of  bis  right*  43.4^15; 
^  — I- J  Adjudged.  D.  9,  10.  EK  a68.  18.]  , 

The  king  ^  [6.  Exitus^  fines  and  amerciaments  ^  B.  W  corain  iffo  rege  in 
'h^d^^^iTV  Cancellariu  vel  coram  Thefaurario  (ff  baronibus  SaUcarii  vel  coram  juf 
bfE.  Infulmn  ^i^ar.  ad  p'acem  vel  itinerant,  vel  ad  gaolhm  deliberandam  veljufiiciariis 
ideB.&caf'  forefi^  vel  coram  fenefchath  CsT  marifchallo  hofpitii  regis  vel  clerici 
****."^.  mercator.  arc  never  allowed  to  any  in  the  Exchequer  upon  a 
^Sbavilm,  grant  of  the  king  without  fpecial  words^  or  otherwife  allowed  iii 
atz/fmui     a  quo  warranto.    D.  loEl.  269.  i8»j 

^'th^!  E7.  Exitus  teftent,  vel  fines  and  amercements  of  eonflMes  or  oiher 
i^L^'ja^  officers  of  the  king  are  not  allowed  in  the  Excheqiler  upon  a  grant  tX 
ntmentu^  the  king  without  words  licet  tenent,  vicecom.  coronator*  balKvi  officiaru 
/!^'*''T"  feu  mimfiri  regis  funt^  becaufe  they  are  royal.    D.  10  EL  269.  iS. 

mum  geiut'  tt  -  -  t 
mmif  tewentt"  *  xi-  y*  7*  J 
aiar,  rt/Uai' 

tiMMf  &  turn  reJUent'.uMf  edvcestmiitiSg  wardU  df  refievih,  wreckts  wiarit  &  aliis  dt  &  hjrs  iM*n 
frmdiB»m  in  frnthtjcmnqui  citriis  noftrii  emergtntihMt,  and  the  iheriff  demanded  allowance  upon  hia  ac- 
count  of  cenain  ijutt  ftrfeited  in  Bnnto  at  H^efimhjltrp  and  tbc  beft  opinion  there  was,  tjothe  AaB 
aot  have  allowance  of  ttieiB,  nor  the  duchefs  (hall  not  have  them  j  for  tnoie  wordi ,  ewurgtntikw  infre 
ittfulam^  (hah  be  intended  of  fucb^urr,  Sec.  which  are  firfeitid  in  any  cwrt  in  the  i/k,  but  not  of  UKf 
and  amerclamentt  forfeited  at  Weftminfter  or  elfewhere  extra  the  ifle;  but  the  cale  it  not  mled.  Br. 
Pateou,  pi.  4*  cites  9  H.  6.  27.  S.  C  cited  Arg.  Pi.  C.  11.  where  it »  faidj  that  it  is  bcU, 

chat  the  grant  was  good. 

[8.  If  the  king  has  two  titles  to-a  churcby  fcilicet,  the  one  as  pa* 

tron  ofthefee^  and  the  other  by  prerogative  by  Japfcy  the  church  bang 

void ;  though  the  king  grants  the  fee  of  the  advowfon  without  cx« 

pre(s  grant  of  thispr^ent  avoidance  to  prefent^  the  grantee  (hall  ngt 

[  T37  ]    have  diis  prefentm^nt.    D.  i8  EL  348*  12.    10  H^  6.    9E.  2.} 

Jenk.  »44.        Q^.  If  the  king  is  feifed  in  fee  if  an  advowfon^  and  the  chuth 

tira.— Mo"  ^^>  ^^^  afterwards  he  grants  the  advowfon  without  flaking  of 

^9.  Mich,  the  avoidance^    the  grantee  (hall  have  it.     D.  9)  10.   £1.  26j^. 

29  Eli».       F.N.  33;  n.     18  E.  3.  22.     9 E.  3.  26.     3  H-  7.  R.  10.  citedm 

rtcpee^"  D.    10    EL     before.       Hobart's    Reports,  189.       Contra    D. 

Ceifed  of  a     1 3  EL  300.  36.-  where  th^  grant  is  of  the  manor  with  the  advowfin 

manor,  to     thereto  belonnng.l 

which  an  6    6  J 

•dfowfon  wu  apfcndattt,  granted  the  naiidr  una  cam  MTocatlone,  the  churdi  beiag  foid,  ycctk 

jiidgacM 


ipr^fogatitte  of  tbe  i&f  il$.  i  j  f 

Js^iQeot  wasi  that  tbe  qacen  flioald  prefent  hac  vice.  Sir  Thomas  Gorge^i  cale.*— -^  Le«  196.  S.  C* 
by  name  of  Six  Thomis  Gorge  ▼.  Daltoo.  S»  C.  cited  accordingly.  D.  300.  pL  36.  in  Marc. 

10.  B.  G.  held  a  manor  of  the  king,  and  R.  W.  held  another  Thivifnoc 
manor  of  that  manors  to  which  laft  there  was  an  advowfon  appendant ;   ^*^«  P.""cipal 
hoth  thefe  men  were  attainted  of  treafon,  and  the  king  feifed  both  er,  but  itU- 
their  manors,  and  afterwards  granted  the  manor ^  which  B.  O.  held  ^^  (>>ere, 
tfhim^  una  cum  advocationibus  eidem  pertinentibus.     Adjudged,  that  u'**P'  *^ 
the  advowfon  did  not  pafs  with  that  manor,  bat  was  ftill  appen-  Thatthere 
dant  to  the  other,     Nclf.  Abr.  904.  pi.  5.  cite^  Mich^  30  H,  8,   »• « <^»^^- 

TV-,.     M  A  **>€*  where 

"1"'  44-  d,e  k„s 

ema  to  an  efchatt  at  tord^  and  where  he  comes  fo  it  tfi  king  of  England  ;  for  where  be  comes  to  it » 
lord  he  ihaU  not  be  in  other  courfe  than  as  common  lord,  but  where  as  king  it  is  otherwiff ,  and  then 
cittt  the  priacipal  cafe  as  the  cafe  of  6  £.  3.  32.  thus,  viz.  that  B.  G.  holdt  a  manor  of  the  kmg  to 
Vfbub  a  rtyal franchife  was  apptndant^  viz.  to  have  rfchcats  of  all  troafom  of  fuch  vfbo  bold  of  tbit 
wtamor^  and  that  R.  W.  held  another  manor  of  the  £une  manor  to  which  the  advowfon  is  appendant^ 
asd  that  R.  W.  was  attainted  of  trealbn,  by  which  the  king  feifedy  and  then  granttd  the  manor  beld  of 
bim  una  cam  odvocat'tGnibut  eidem  pertln*  and  by  the  opinion  there  the  advowfon  paflcd  not  with  this 
manor,  but  is  appendant  as  before  \  but  it  was  held,  that  the  franchife  royal  by  the  efcheat  was  extiaft 
and  rgoioed  to  the  crown. 

1 1.  If  the  king  grants  omnia  jura  fua  regalia,  or  to  be  as  free  at 

tongue  can ^ak  or  heart  can  thinly  this  fiiall  not  be  taken  according  \ 

to  the  words,  but  according  to  the  ancient  allowance^  as  to  hold  pleat 
or  to  have  conufancey  £cc.  Br.  Patents,  pi.  no.  cites  10  H«  7.  13. 
I  a.  A  patent  in  generalibus  without  reJlriEliony  as  if  the  king 
grants  omnes  terras  fuasy  or  maneriafua^  or  releafes  all  demands^  is 
a  Toid  patent,  dolus  verfatur  in  generalibus.  Jenk.  304.  pL  77* 
cites  a  H.  7.  1 1  H.  7. 

13.  If  the  king  grants  all  hit  lands  and  tenements  in  D.  this  is  % 
good  grant'  by  thofe  general  words.  Br*  Patents,  pL  g^.  c\ie% 
30  H.  8. 

14.  King  £dw.  6.  ^^^  feifed  of  the  manors  ofHachmy  and  Stepney y 
mthin  which  was  a  great  marfh  called  Stepney  Marfh,  parcel  oftht 
manor  of  Stepney^  which  he  had  in  exchange  with  the  bifliop  of 
London,  andalfo  of  ao  acres  of  land  called  Stepney  Marfhj  which  he 
bad  as  parcel  of  the  poffefftons  ^  the  late  priory  ofGracCy  and  granted  to 
the  lord  Wentwordi  and  his  heirs  the  aforefaid  manors^  nec^-non  ma^ 
rifcosfuos  de  Stepney  pr ad.  nec-non  omnia  terras  to*  tenementa  isf  nut'* 
rifeos  diBis  maneriis  aut  cateris  pramij/is  pertinen*  Bcc,  The  queftiofl 
was,  if  the  20  acres  pafs  in  the  general  words  of  the  firft  nec-nou  i 
Or  if  the  words  in  the  ad.  nec-non  (didis  maneriis  pertinent.)  re« 
drains  the  generality  of  the  firft  words  ?  Gawdy,  Clench,  and 
Wray  conceived,  that  the  ao  acres  did  pafs ;  and  Wray  faid,  that 
againft  exprefs  words  no  favour  will  be  given  to  the  king.  And 
it  is  faid,  note,  chat  the  marfhes  pertaining  to  the  manor  are  in 
the  third  claufe,  ergo  the  marih  in  the  fecond  claufc  ihall  be  in* 
tended  a  marfii  in  grofs^  or  otherwife  it  ihould  be  idle.  And  af- 
terwards judgment  was  given  againft  the  queen.  Le.  1 20.  pi.  162. 
Trin.  3  Eliz.  B.  R.  the  Queen  v.  Lewis  and  Green. 

15.  A.  h^ng  feifed  of  the  manor  of^  and  alfo  g/*  the  manor  of  C, 
irhich  was  beU  of  the  manor  of  ^  was  attainted  of  felony.     J^een 

ihrf  gave  the  man^of  ^  to  Sir  W',  M.  cum  omnibus  fuis  juribus  isf    [  138] 

parcellisi 


i^d  l^terogatitie  of  the  Hingis 

pareellis ;  adjudged,  that  the  manor  of  C.  paflcd  by  this  grants  ^* 
caufe  it  was  now  parcel  of  the  manor  of  Q^  cited  by  Pcriam  J^ 
I  Lev.  26.  pL  33*  Pafch.  27  £Iiz.  C.  B.  in  cafe  of  MaHh  axid 
Smithy  as  Sir  Walter  Mildway's  cafe* 

(E.  c*  2)  Grant.    Pafs  what.    By  the  Words  ConftU 

tuimusy  ConceJJimuSy  l5fc. 

Br.  Grants,  J.  |N  afiife,  upon  a  grant  of  the  ojffice  of  clerk  of  the  crown  it 
^.  62.  cit^  1  Chancery^  it  need  not  be  Ihewn  if  there  was  fuch  office  at 
the  time  of  the  grant  or  not.  For  per  Cateiby,  the  king  by  this 
word  concefjimus  may  grant  an  office  which  had  cfle  before,  but 
by  thefe  words  conftituimus  iff  ordinavimus  he  may  make  an  office 
and  officer  which  had  not  efle  before,  and  the  office  of  one  of  the 
clerks  of  the  crown  in  Chancery  was  granted  to  two,  where,  per 
Catefby,  two  cannot  have  the  office  of  one  clerk ;  contra  of  grant 
of  the  office  ofclerh  of  the  crowfi  to  two,  and  yet  non  allocatur,  but 
the  grant  is  good.    Br.  Patents,  pi.  21.  cites  9  E.  4.  11. 

2.  The  king  having  granted  to  Hugh  Moyle  the  office  of  broker  tf 
London^  by  the  word  conceffimus  to  the  /f.  JIf.  iffice  of  trocar*  &c. 
And  by  all  the  ferjeaifts  the  patent  is  Toid,  becaufe  it  wants  con* 
JUtuimus  ;  becaufe  the  king  never  had  granted  fuch  effice  there  before. 
And  per  Brian  the  patent  is  void  ;  for  this  office  does  not  belong 
to  the  king.  By  which  he  granted  another  patent,  which  had 
conftituimus  (ff  ordinamusy  &c.  dnd  yet  held  void,  becaufe  there 
.  was  never  fuch  an  office,  •&c.  but  the  mayor  .admitted  him* 
Br.  Patents,  pi.  73.  cites  21  £.  4.  76. 

(E.  c.  3)  By  the  Words  *.£x  Certa  Scicntia^  f  Mcro 

Motu,    C5ff. 

^Exeerta  1.  1 F  the  king  grants  by  thefe  words,  ex  certa  Jcientia  V  mero  motu, 
•^!"'th«t  ^^^^  patents  (hall  be  taken  more  ftrong  againft  the  king, 

the  king  has  By  fomc.  Br.  Patents,  pi.  80.  cites  9H.  7.  2. 
knowicdfe         2.  But  where  the  king  recites  a  former  grant ,  and  confirms  it  ex 
ihkh  ^"^  ^^'^  fcientia  &  mero  motu,  he  (hall  be  eflopped  to  deny  the  recital: 
grao  s ;  and  per  Huffi^y  J  but  Brookc  fays  qusere.     Ibid. 

therefore 

fuch  charter  it  called  aflertive  and  not  fuggefttvei  as  Is  fiid  in  2  E,  ;.  7.  but  this  Is  to  be  lOteoded  of 
verity,  which  is  the  proper  object  of  fcicnce,  and  not  of  faifiiy,  v:]iich  is  a  nno  ens,  and  thereof  die 
king  cannot  have  knowledge ;  but  in  fuch  cafe  notwithftanding  thole  words  the  king  if  utterly  dccelnd 
in  hi^  grant,  and  therefore  they  ihall  not  give  the  patentee  any  advantage.  10  Rep.  1 12.  b.  Reiblvei 
Mich.  10  Jac.  C.  B.  Legates  cafe.— :»  P.  Arg.  3  Le.  249,  in  the  cafe  of  Harris  v.  Wing*"— — 
S.  P.  PJ.  C.  502.  b.  Mich.  18  &  19  Eliz.  iii  the  cafe  of  Grendon  ▼.  the  BIfhup  of  Lincoln. 

-f  £x  mero  motu  properly  imports  the  honour  and  bounty  of  the  king,  who  rewards  the  paMMee  (on 
the  merit  of  bis  fenrice  of  the  xnere  motion  of  the  king  hiaofelf,  witboot  any  fuit  of  the  party ;  sod 
it  was  faid,  that  thofe  words  were  added  afttr  theJUlutt  cf^II,  4.  cap*  4.  by  vohich  the  kingdedartit 
that  be  noould  abfiain  from  granting  any  fart  of  bis  rrvenueSf  landi^  or  ^ardptifSy  but  to  Jucb  as  iijervi 
tbemf  and  tbofe  wbofiefor  any  fucb  tbing /ball  ht  pun'Jbfdy  and  fiall  not  batre  tbt  tbvtg  fir  mbitb  tbi 
fuit  tvas  made ;  after  which  a£l,  to  the  end  that  it  ihould  not  appear^  that  any  fuit  was  madci  tbafe 
words  were  added,  viz.  ex  mero  mctu.  10  Rep,  iii.  b.  xi3*  a«  in  Legates  cafe.  ' ■ '  '  S.  F*  Ai|« 
3  Le.  249.  in  chc  cafe  0/ Harris  T«  Wing. 

^.  If 
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3.  If  the  king  has  a  mine  royal  in  the  land  of  J.  S.  and  he  ex 
(pratia  fpeciali,  certa  fcientia  &  meromotu  fuis,  grants  to  a  ftranger 

ai/  minesy  which  he  has  ///  the  lartd  of  J.  S.  by  this  grant  the  mine  C  '39  3 
royal  {hall  pafs ;  for  otherwife  the  words  (hall  be  void ;  for  he  can- 
not have  bafe  mines  in  another's  foil,  and  therefore  when  he  fays 
ixccrta fcientia  J  and  recites,  that  it  is  in  the  foil  of  another,  he  can-  . 
not  be  taken  mifconufant  of  the  thing,  and  therefore  it  fhall  pafs. 
Per  Dyer  Ch.  J.  of  C.  B.  Pr.  C.  337.  Hill.  9  Eliz.  in  the  cafe  of 
mines. 

4.  The  words  ad  humilem  petitionetn  diminifli  the  force  of  the 
words  de  gratia  fpeciali,  ac  ex  certa  fcientia  et  mero  motu ;  for 
the  charter  (hall  not  be  taken  to  proceed  from  the  grace  of  the 
king  merely,  and  fo  to  be  taken  more  ftrong  againft  tne  king,  and 
in  favour  of  the  patentee,  unlefs  it  is  merely  of  the  motion  of  the 
king,  and  without  fuit  of  the  party.  Per  Catlin  Ch.  J.  PL  C.  337. 
in  the  cafe  of  mines. 

5.  ^lecn  Mary  being  feifed  in  fee,  In  the  right  of  her  crown,  of  Xbld.  Marf  • 
a  manor,  to  which  an  advowfon  was  appendant }  and  the  church  be^  ^  ^!]^f  ^!]7* 
liif  then  void  J  flie,  in  the  time  of  the  vacancy,^  ex  certa  fcientia,  that  the  *' 
granted  the  manor  isf  omnes  advocationes  eidem  ihanerio  pertinent,  grantee  Aall 
five  incurrent.  in  tam  amplis  modo  &  forma  prout,  &c.  hut  no  w^^^a-**** 
fiKfition  was  made  oftheprefent  avndance,  which  was  at  that  very  voidaoce^ 


9JS.  3. 
12.  Dvo-y 
S69.  AaA  dijs  judgment  11  good  law,  per  Cor.  Mich.  29  9t  30  Eltz*  C^  B.  ie  Dyer,  fol.  348*  [tnd 
where]  A.  had  a  manor  to  which  advowfon  Ji  appendant,  which  it  Yoid,  he  grants  the  manor  una  cum 
advocatione  to  B.  In  this  cafe  B.  fliall  not  prefent  hac  vice.  Pafch.  28  £lic.  Sir  Thomas  Goacs's 
tA9E,  in  a  cafe  of  the  king^  and  Trin*  15  Jac*  MmcMCOMB't  cask  being  the  cafe  of  commoa 
pcnon. 

6.  Grant  to  7.  H.fon  ofT.  H.  tx  certa  fcientia,  et  mero  motu.  *  s.  P.  p« 
J.  H.  was  a  bajtard.     The  grant  fhall  not  be  taken  in  fuch  plight  as  a!!"Br*At 
the  grant  of  a  common  perfon,  void  for  uncertainty^  becaufe  the  king  the  uacer- 
takcs  notice  of  the  perfon  of  what  degree  he  is  •,  and  in  the  king's  ^^^  «^^ 
cafe  where  he  takes  knowledge  by  the  words  ex  certa  fcientia,  Jhe'patent 
tlicrc  all  matter  of  *  uncertainty  fhall  be  avoided^  and  niade  good )  has  different 
but  not  matter  which  is  not  true ;  and  where  a  thing  may  be  taken  'n"p»n««» 
'w  ways,  there  without  th<j  words  ex  certa  fcientia,  &c.  the  beft  'Ctoiy  **** 
fcall  be  taken  for  the  king,  and  the  ftrongeft  againft  the  patentee ;  Sav.  5. 
per  Manwood ;  but  per  Dyer,  by  the  words  ex  certa  fcientia,  the  jj*  J^/''^^* 
uaccrtainty  is  faved,  and  Ihall  be  taken  ftrong  for  the  patentee ;  n^o  m^u, 
>nd  if  it  can  Be  any  ways  taken  for  him,  the  patent  Ihall  not  be  etcaiai^i- 
Yoid ;  and  here  the  word  (fon)  may  be  token  either  for  a  bafe,  or  a  ^^^^^  ^^ 
jTue  fon. .   But  where  the  king  in  his  grant  f  recites  a  thing  which  king  fays,  (I 
*s  falfe,  that  fhall  not  make  the  patent  good,  although  the  words  be  g^nt  it 
ex  certa  fcientia  &  mero  toiotu.     3  Lc.49.  pl-  ^P.  Mich.  15  Eliz.  ^Jk'ofortn. 

WC.B.  Anon.    .      '         .  -  formation  of 

.  any  perfon, 

Mt  Of  my  ov^n  knowledge,)  aid  ail  uncertainties ;  as  if  he  grants  landt  v/htcb  Belonged  to  tbt  late  diffolved 

^^"y  'f^fi^ -churchy  when  in  faft  there  wtrt fevera/inanafteriet  of  Chrtft.cbuj  ct,  this  is  helped  j  bat 

**^  |«teat  &aU  never  aid  a  faliity  j  as  if  the  Jung  ^rarjt  tandi  wbUb  tame  to  him  hj  tbt  dij/'ohtun  of  a 

Vot.  XVIX.  M  fflona^. 
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monafteiy,  mfhen  in  fad  <%  eamt  to  him  i^  the  attainder  of  Cardinal  Wolfej.     Per  Cor.  Sir.  p,-  jf  j 
ph  36.  Mich.  14  &  15  Eits.  in  Scacc.     Attomey-Genend  ▼•  May* 

•f  S.  P.  per  Holt  Ch.  J.  2  Salk.  561.  HilU  9  W.  3.  in  thecafe  of  the  King  v.  the  BJfliop  of  Cbefter. 

./ 

S.  C.  cited         -j^.  By  attainder  of  one  diffeifed^  a  right  to  certain  land  Kccame  for- 

S*the«fcof  f^^^^^  ^°  ^^^  ^''^^''»  ^*^°>  ^i^^'"  ^^  ^^'*  2/^  ^^^  ^Jf^\f^^9  by  letters 
Lord  Stan,    patents  dc  fpeciali  gratia,  ex  certa  fcientia,  &  mero  motu,  granted 

hope  ▼.  Bi-    all  the  lands^  tenements,  rights,  and  berecntamentSy  which  fie  ba^bj 

Acpof  Lin,  fl//,„-W^  of  the  diffeifee ;  but  it  was  adjudged,  that  fuch  a  naked 

right  {hall  not  pafs  by  fuch  general  words  of  the  king ;  for  that  (if 

it  can  be  granted  at  all)  it  mud  be  with  a  fpecial  recital  by  expreis 

and  fpecial  words.     3  Rep.  4.  b.  cited,   and  affirmed  by  the 

Court  to  be  good  law,  oy  the  name  of  Cromer's  cafe. 

[  140  ]        8.  Ex  gratia  fua  fpeciali^  is  in  rcfpcft  of  the  grace  and  favour 

s.p.Atg.3.  which  the  king  has  conceived  in  refpe^l  of  the   patentee.—^ 

'hi;' c*a^'' f°  ^o  Rep.  113.  a.  in  Legat's  cafe. 

NkHI  v.  Wio^ 

(F.  c)    Grants  of  the  King.     In  what  Cafes  they  (haH 

b€  void  for  Uncertainty. 


:rj.j.4it.  fi.  it*  there  arc  two  bries  in  Torkfliire,  fcillcet,  Willowbrig  and 
lame  of  Borrowbrig,  and  the  king  grants  to  a  man,  that  hefi^  take 


S. 

Lightfoot  ♦.  Jo  much /or  every  heajl  which  fiall  go  over  Willowbrig  for  tolly  eubas 
f*n^'  -Ad-  finally  been  taken  for  ivery  beaft  which  fiould  go  there  et  alibi  infra 
f he^iiit  is^^  regnam  Ahglia  i  though  he  avers^  that  fo  much  in  certain  has  been 
iihccrtain  paid  at  Borrowbrig  alorelaid,  and  fo  much  he  claims  to  have,  yet 
and  YDld  5  ^j^jg  grant  is  void  for  the  uncertainty  of  the  words  fet  alibi  infra 
"verring  pay-  regnum  AngUa)^  for  this  has  not  any  certainty ;  for  one  place  may 
mcntat  be  id.  and  at  another  place  more  or  lefs.^  P.  15  Ja.  B.  R* 
^®*-  .     LiGHTFOOT  and  LovETT.     Adjudged.} 

4«t  av«rriog  payment  at  Willowbrigg,  is  tfaerefote  ill  \  and  for  that  reafon  it  ^rzs  IWarded  thit  ht  ftooU 
anAitr. 

\  2t  If  the  king  gtents  to  me  thai  IJhall  Aot  befierijf^  this  is  not 

good  for  the  Uncertainty,  becaufe  he  does  not  fay  of  what  cauMiy  t 

but  contra,  if  he  fays  that  I  (hall  not  be  (heriff  rf  any  comtty  tM 

England.    Note  the  diverfity.     Br.  Pat6nts>  pi.  92^  cites  2  R.  3*  ^* 

per  Hufley. 

So  if  the  3-  The  qvLtcnfeifrd  of  a  great  wa/le,  called  Ruddldcbwn,  in  the 

king  has  I  cx)  parifh  of  Chipnam,  granted  a  moiety  ^ a  yard  land  in  tiefaid  wa/fe  tO 

'"n**C!d'he  ^h^n^^yo^  ^"^  burgeflcs  of  Chipnam,  without  any  certainty j  name^  0t 

mutt  to      defcriptiony  and  after  granted  the  wafte  to  H.     Adjudged,  that  the 

J.  s.  oo       grant  was  void  for  the  uncertainty  of  the  thing  granted,  it  being  in 

y^Jifn  V*  ^^  ^^^  ^^  ^^  ^^^^i  though  otherwifc  it  would  be  in  the  cafe  of  a 

tcuhoMt  any  common  perfon,  where  the  grantee  might  by  elcAion,  reduce  it  to 

4-fcriblng      a  certainty ;  and  the  Court  held  farther,  that  the. grant  was  void, 

ttcm  by  (he    ^^^  ^^^^  againft  the  queen  herfelf,  but  alfo  againft  H.  her  patentec- 

^i!fn'o7Me]  liC.  30.  pi.  36.  Trin.  27  Eliz.  B.  R.  Sir  Walter  Hungcrfbrd's  cafe. 

fcff.     This 

grant  U  void,  and  the  patentee  ihall  not  hare  hisdodlon  In  the  king^Uaft.   i%  Rep.  86.  ia  Stocfedak'i 

fafe. 

s  4.  If 
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.  4*  If  the  lung  grants  a  rent  or  land  voithout  limitation  of  any  eftate^ 
%lie  grant  u  merely  void  for  the  uncertainty,  and  the  grantee  jball  not 
it  tenant  at  nvill  to  the  king^  as  it  is  ruled  in  Alton  Wood's  cafe, 
^d  thereafon  isj  becaUfe  the  gfant  of  the  king  ihall  be  taken  mofl: 
Urong  for  his  beiiefit  and  advantage.  Refolved.  Davi  Rep.  45.  a* 
Pafch.  5  Jac.  B.  R.  in  Irelaudi  in  the  cafe  of  the  Dean  and  Chapter 
\A  Femes. 

5.  If  the  thing  granted  ht  bf  JUch  a  Hature  that  divers  ejlates  may  But  if  the 
be  limited  thereof  s  as  of  land^   feignory,  rent,  &c.  if  the  king,  in  ^  W"."^^ 
his  grant  of  fuch  a  thing,  does  not  limit  any  certain  eftate  to  the  which  diTerg 
grantee,  toothing  (hall  pafs  by  this  grant,  but  it  (hall  be  adjudged  ectates  can- 
merely  void  for  the  uncertainty.     Refolved.     Dav*  Rep.  45.  a.  in  ^f  but""e^' 
cafe  of  the  Dean  and  Chapter  of  Fernes«  ^    tjhte  onij  u 

incident 
ihiretOf  wiikh  the  Uw  Iifilits  without  any  limitation  made  by.  the  grantor,  of  fuch  thing  the  grant  of  the 
king  cannot  be  doubtful  or  uoceruin,  nor  can  (he  king  be  deceived,  nor  can  he  err  j  for  eiror  eft  in  bfvlo, 
and  DO  error  can  be  where  there  it  only  on<  way  to  be  tiken.    Refolved.  Day*  Rep.  45.  a.  in  the  ca(e  of 
the  Dan  and  Chapter  of  Femes. 

5.  fc^fli/ifjF  b  requifite  in  the  grants  of  the  kirig.     PerP'leming  f   141   ] 
Ch.  J.  BuUt.  10.  HilK  7  Jac.  in  the  cafe  of  the  Earl  of  Shrewfbury 
r.Earl  of  Rutland. 

7.  King  James  granted  to  W.  S.yS  frtany  deiis,  duties^  arrearages 
and  fums  of  money,  being  on  record  in  any  of  his  courts  from  the  lafi 
^arxtf  HkZ\  to  the  J  4th  of  queen  JSliz.  as/hall  amount  to  1 000/. 
It  vasTcfoIved,  that  this  grant  was  void  5  fot  there  is  no  certainty 
Vhat  debt  (hould  pafs.  And  that  the  word  (arrearages)  being 
coupled  with  the  words  (debts,  duties,  and  fums  of  money)  fhould 
hot  pafs  arrearages  of  tents,  or  things  realy  bilt  muft  be  intended  of 
things  perfonal ;  but  there  being  a  provifo  that  the  grantee  ihould 
take  no  benefit  of  any  arrearages  of  rents,  reliefs,  tenths,  or  annual 
payments  whatfoever,  till  J.  S»  fhould  be  fatisfied  the  fum  of 
iooool.  this  explains  what  arrearages  were  intended,  viz.  of  rents, 
&c.  and  fo  one  part  of  the  patent  muft  be  conftrUed  by  the  other ; 
but  clearly  mcfne  rates  arc  not  within  the  faid  words ;  for  they  are 
the  profits  0f  demefne  lands.  1 2  Rep.  8<$.  Trin.  9  Jac*  in  die 
Court  of  Wards.    Stockdale's  cafe» 

8.  In  ejedlment,  the  cafe  upon  the  evidence  in  a  trial  at  bar  was#  *  Jo*  «76. 
Aat  Eleanor  queen  dowager  of  H.  3.  in  the  year  1273,  founded  St,  ^l^^^^l^^ 
Katharines  Hofpital,  refetving  to  herfelf  during  her  Itfcy  ist  reginis  fee  of  Lord 
AngUa  nobis  fucadenttbus  the  nomination  of  the  matter  of  the  hpfpital,  Brunkcr  7. 
which  was  incorporated,  and  the  grants  confirmed  by  letters  pa-  ^Ing.l^" 
tCBts.    And  the  queftion  nuas,  wjbetherhy  thofe  words  (regifiis  An-  skin.  2. 14. 

the  quien  d^ager  or  queen  confort  nvas  intended  F  And  it  was  ^'  ^• 
diat  the  queen  dowager  had  the  right  to  nominate;  for 
^pieca  Eleanor,  at  the  time  of  foundation,  was  only  dowager,  and 
therefore  could  never  be  intended  to  exclude  fuch  queens  as  ihould 
^icceed  her  in  that  capacity.  And  the  words  will  include  a  queen 
^iowager ;  tot  ifae  is  queen  of  England,  and  as  fuch  may  fue  in  tlie. 
£xcheqoer.  i  Vent.  149.  Mkh.  23  Car.  2«  the  cafe  of  St.  K^ 
tb»ine'«  Hofpital* 
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(F.  c.  a)     Grants.     Eaure,     How, 

X.  'TTHE  afjifebadufuallj  been  held  in  Tjorh-caftU^  and  Queen 'EHz# 

-*     granted  the  cujiody  of  the  caftle  to  J.  S.  w//i  all  iheherhage  in 

the  caftle.  Upon  demanding  the  opinion  of  the  Mafter  of  the  Rolls, 

the  Ch.  J.  of  B.  R,  and  the  Lord  Ch.  Baron,  they  held  that  the 

afEfes  might  be  held  there,  whether  the  patentee  would  aflent  to  it 

or  not ;  for  if  he  might  prevent  it,  fo  might  every  one,  and  fo  the 

bufmefs  for  the  public  good  would  be  unexecuted,  which  would 

be  very  inconvenient,  and  would  be  in  effe&  the  barring  the  qaccQ 

herfelf  from  coming  into  the  caftle,  it  being  her  fervice  which  is 

there  to  be  executed,  and  the  feat  of  juftice  her  feat,  for  which  the 

common  law  with  their  commifTion  gives  authority  to  tlie  juftices 

to  appoint  the  place  of  their  fcffions.     i  And.  345.  pi.  320. 

H  T^cT  T         ^'  ^'^^'^^  ^^^  words  damns  ts*  conccdimus  in  the  king's  grant 

SJdn.  661/  cannot  enure  by  way  of  grant,  but  may  by  way  oi  cenfirmatiotty  there 

in  cafe  of  the  »they  fhall  enurc  by  way  of  confirmation ;  fo  that  a  forfeiture,  be- 

^o^  f  ^*    ^^^^  office  found  of  the  forfeiture,  is.difcharged  by  thofe  words; 

Cbefttr         3^d  though  they  are  void  as  to  amounting  to  any  grant,  yet  they 

(alias  SirW.  confirm  the  eftate  of  the  patentee.     Mich.  7  Jac.  8  Rep.  167.  in 

Thcckrton's  ^h^  j;^^.j  ^f  Cumberland's  cafe. 

caiej. 

3.  Holt  Ch.  J.  cites  it  as  faid  by  his  brother  Turton,  that  the 
hinges  intention  is  a  qualified  intention,  viz.  according  to  the  letters 
[  142  ]  patents;  but  Holt  laid,  that  2i legal  intention  is  not  necejffary  in  the 
king,  but  only  a  moral  intent.  Skin.  661.  Mich.  8  W.  3.  B.  R.  in 
cafe  of  King  v.  Bifliop  of  Cheller.  (Sir  William  Ihcckftone's 
cafe.) 


See  (o.  c).  (G.  c)     In  what  Cafes  it  (hall  enure  to  n  double  Intent. 

Br.  Patents,  [i.  |F  the  king  grants  to  another  to  hold  pleas  before  his  bailiffs^ 
S,  c!  tharhc  fleiuards,  or  j  uftices,  if  he  had  n6fuch  officers  before  the  grant, 

xMaymake     he  Cannot  make  them  by  it.     7  H.  4.  5.  b.} 

fuch  oHkert 

aficr  ;  and  fo  well,  —  If  the  king  grants  conufance  of  pleat  to  one  N.  a»d  does  notfty  hefin  vbtm 
itjhall  he  beldj  the  grant  is  void ;  tor  the  grantee  cannot  make  a  judge ',  but  if  b*  bad  ctart  htftrt^ 
there  the  grant  it  good.     Br.  Patents,  pi.  44.  ciies  :b  H.  7*  1 3. 

[2.  If  the  king  grants  to  a  fpiritual  corporation  to  hold  ftuh 

church  in  proper  ufe  for  ever,  where  the  king  himfelf  is  feifed  of  the 

advowfoti  of  the  faid  church  at  the  time ;  this  fliall  not  enure  firft 

to  a  grant  of  the  church,  and  then  to  an  appropriation :  but  the 

king  is  deceived,  and  therefore  the  grant  void.     17E.  3.  39.] 

l^^\*s^c^       [3.  If  the  king  be  feifed  of  a  manor,  whereof  a  copyhold  tcnc- 

and  the    *    mcnt  in  fee  is  parcel,  and  the  king  grants  the  copyhold  tenement  to 

Judges  con.    J.  S.for  his  lifcy  by  his  letters  patents,  though  this  be  a  good  grant^ 

opinion"that  ^^^^^^^^  ^^^  '^^"g  ^^  not  bound  to  rccitc  fuch  copyhold  eftates,  they 

the  copyhpld  not  being  of  record,  yet  after  the  death  of  J.  S.  the  king  may  grant 

6  it 
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it  by  copy  *  again  ;  for  this  doth  not  extinguijb  the  copyhold,  be-  "  ^^  ^c- 
caufe  the  grant  of  the  king  (hall  not  enure  to  a  double  intent,  efpe-    ^^' 
ciaDy  to  {\xch  collateral  intetit ;  and  it  would  be  of  dangerous  confe-  •Foi/iot? 
qoence  to  the  conveyance  made  by  the  king  to  the  fubjefli,  if  the  <     ■%    ,mJ 
king  once  make  a  leafe  for  life  or  years  of  a  copyhold,  that  this   Mar.  206. 
fliould  dcftroy  the  copyhold  for  ever.     If  a  bj/bop  tenant  in  tally  for  c^?  b/r 
lift  oryearsy  leafe  a  copyhold^  yet  this  (hall  fwt  bind  thefuccejfor  iffue  in   Fulham  ▼• 
toV,  vrhim  in  reverfton^  to  grant  it  by  copy,  nor  (hall  bind  an  infant  Fulham, 
lord  of  a  manor  j  and  the  eftate  and  polTeffions  of  the  king  are  in  BrtmfcM 
like  manner  under  the  protection  of  the  law,  in  refpe£t  of  the  great  and  all  the 
afiain  of  the  king ;  and  peradventure  it  maybe   a   prejudice  to  Co«rtfai<i, 
theking  to  extingui(h  the  copyhold  by  an  aft  in  law,  by  way  of  Jecited^niny 
confequence>  without  open  intent  of  the  king ;  for  perhaps  a  com-  of  the  king*t 
mon  appendant  or  appurtenant  to  the  copyhold  will  be  loft,  if  the  ?™*^  ^***^ 
copyhold  be  extinguilhed.     P.  1651.  between  Cremer  and  Bur-  il,d°^ey '*** 
NET  adjudged  upon  a  demurrer ;  per  totam  Curiam,  after  divers  wrre  clear 
arguments  at  bar.     Intratur,  P.  1650.  R.  414.]  tha^^^^** 

[4.  In  the  cafe  afirefcdd^  if  the  king  after  the  death  of  the  tenant  grant  was  not 
for  life  grants  over  the  manor  to  J,  D.  infee^  the  grantee  may  grant  it  void  j  but 
h  copy^  as  well  as  the  king  might,  if  he  had  not  granted  it  over ;  J^^^'J' 
wr  by  the  death  of  the  tenant  for  life,  it  is  reduced  to  the  fame  con-  the  oopy- 
^tion  as  it  was  before  the  making  of  the  leafe  for  life.     In  the  faict  hold,  fo  as 
cafe  of  Cremer  and  Burnet  adjudged  per  totam  Curiam  j  for  the  ^^^jJJJ^^  ^ 
^ntee  of  the  manor  doth  not  communicate  of  the  prerogative  of  temards 
the  king,  but  has  the  majior  in  the;  fame  manner  as  it  was  in  the  v^^  ^^ 
ling  at  die  time  of  the  grant  made  to  him.]  Jf"**  ^/  "^^ 

dMT  agreed  might  be  a  qocftion. .—But  Jo.  449.  Lxx  v.  Booths  y,  which  feems  to  be  the  S.  C. 

™  thii  of  CazMKji  T.  BwuNST,  reports  that  it  was  agreed  by  Barkley,  Crooke  and  fonca,  that  tliis 
pot  (which  was  of  a  copyhold  efcheated  to  the  king)  is  an  extinguifliment  of  the  copyhold  j  To  that  it 
V  Dot  ^ain  grantable  by  copy,  either  by  the  king  or  his  grantee  of  the  manor  af^er  this  eftate  for  life  ihail 
yjetcnnined ;  and  that  Bramftone  was  of  the  fame  opinion.  Roll.  Copyhold  (B)  pK  i*  accord, 

iogly.  Mich.  I  fCar.  B.  R.  DowKCLirr  £  v.  Minors,  refolved  per  Cur.  f  upon  eridcncc  at  the  bar. 
■-—Sid.  17.  35.  8i.  137.  S.  C.  by  the  name  of  Field  v.  Booths y  ;  and  there  it  was  held  by 
Clya  Cb«  J.  and  Warberton  J.  againft  Newdigate  J.  that  the  power  of  granting  again  by  copy  was  not 

^•reyd Keb.  yao.  Pafch.  16  Car.  2.  B.  R.  Lsa  v.  Booth  by,  fays,  that  a  grant  for  life  by 

^kiflga  is  only  a  feverancc  of  the  copyhold  pro  tempore* 

tC  143  ] 

5.  Letters  patents  of  the  king  fliall  not  enure  to  two  intents ;  ^'  ^*  <^'^«^ 
M  wliere  land  or  office  is  granted  to  an  alien  born,  this  does  not  .cot's  Mfe. 
niake  him  a  denizen.     Br.  Patents,  pi.  62.   cites   7  E.  4.  30.  3  Lc.  143. 
per  Cur.  .Mich.3»El. 

m  cafe  of 
Harrikf.  Wing.  — S.  P.  5  Rep.  56.  a.  in  Knight's  cafe,  cites  17  E.  3.  39.— —  S.  C.  cited  Roll 

^  4*&.  Mich.  4  Jac.  in  cafe  of  Colt  v.  Glover S.  P.  By  Dyer,  Pi.  C.  501.  Mich.  18  tc  19 

Mr.  incale  of  Grendon  r.  the  Bifhop  of  1/incoln,  cites  9  E.  4.  6.  1 1. Nor  where  the  king  givet 

^^rt  «/r/Mr,this  fliall  not  pardon  him  of  the  felony  ;  for  it  ought  to  have  fpeclal  words  in  the  one  cafe 

>»d  the  other.    Br.  Patents,  pi.  62.  cites  7  E.  4.  y.\  per  Cur. S.  C.  cited  Roll  R.  466.  Mich. 

H]K.'m  cafe  of  Colt  v.  Gk)ver. ^9  if  the  king  grants  lands  t9  J.  S.  and  his  hein,  and  in  truth 

i-  »•  it  the  kirg's  viilein,  this  does  not  infranchife  the  villein  by  implication.     5  Rep.  56.  a.  Mich. 
0  &  31  £lia.  C.  B.  in  Kn}ght's  cafe. 

6.  If  the  king  granfs  the  office  of  fle^vard  or  conftablc  of  the 
caftle  of  D.  ^vhere  there  is  no  fuch  office  before,  the  grant  is  void  \ 
and  therefore  the  bed  fliall  be  taken  for  the  king ;  and  if  the 
l^'ng  will  m^^ke  fuch  office,  it  ought  to  haye  this  word  confiitui* 
^'i  &c.    Br.  Patents,  pi.  63."  cites  8  E.  4.  6.    Per  Choke. 

M  1  7-  The 


H^ 
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s.  c 


Brooke  fvf$, 


Br.  Office  »j^  The  ii/;^  granted  the  a^ce  of  one  of  the  chamberknns  of  the 

bK  i8.  clS  -Exchequer  to  if.  C.  j;/i5?  rf^  heirs  male  gjT  Kf  Wj^,  to  be  exercifei 
by  him  or  his  fiifficient  deputy  /  and  after  the  patentee  granted  H 
to  7-  L,  for  his  lifes  and  after  the  king  conjiirfned  it,  and  grant-^ 
£  J  thereby  thefime  office  to  J,  L.  for  his  Hfei  and  after  if.  C.  had 
iffue^  and  died,  znA  the  ijpfe  died  without  ijjh>  i^  and  the  kine  granted 
0ie  office  to  another^  and  J.  L.  made  debate;  and  it  ^as  held  clearlyi 
tliat  of  fuch  offices  as  are  granted  by^he  king  (o  o0e  upon  truft  and 
confidence,  s^s  an  efquire  for  his  body,  the  grantee  cannot  make 
an  affignment,  if  there  be  no  affignmei^t  in  the  grants  as  herCi^ 
to  him  and  his  qffigas,  but  of  the  office  of  porker  he  may  make 
an  affignment ;  and  if  the  patent  had  not  been  by  him  and  hi$ 
deputy,  &c.  he  could  not  have  ma'de  a  deputy.  And  it  was 
moved,  that  though  the  grant  to  jf,  L.  is  void  again/t  the  iffke 
in  tail,  yet  it  is  good  againfl  the  ling^  by  reafon  of  the  tonfirmat 
tion  of  the  king.  Contrary  per  Billing ;  for  hy  him,  if  the  Idng 
does  not  recite  the  firft  grant,  and  grants  the  office  to  J.  L.  A«* 
bendum  after  the  death  of  the  firfl  grantee  for  life  of  the  fecond 
^ante^,  it  is  not  good ;  for  the  king  has  not  the  office  tQ  -I 
grant  during  the  life  of  fhe  firft  grantee,  Br.  Grants,  pl«  99^ 
cites  40  H.  6.  14.  and  11  £,  4,  i, 

8.  TTie  king  granted  to  W.  N.  by  his  letters  patents,  that  be 
But  lee  thtt  n^ay  give  i  o/.  fpent  to  a  chaplain  to  celebrate  divine  fervUce  in  B* 
^'ilms  Jrcf  P^^  bono  fat.  A.  ifT  animabus,  &c.  juxta  ordinationem  ipfms  W.  N. 
%itU\0ftj/fend.  Rede  faid  this  is  a  gopd  grant,  nptwithftanding  that  the 
where  the  chaplain  be  not  named,  as  where  the  king  grants  to  them  of 
y^y^'a'*  N.  fuch  liberties  as  thofe  of  London  have,  this  is  a  good  grant 
?uke,  and  But  Fincux  and  Ke^ble  held  the  principal  grant  void ;  for  grant 
grants  to  of  the  king  cannot  enure  to  two  intents ,-  that  is  to  fay,  to  grant 
ri^fj!!iii^^  //Vfw^,    and  to  make  a  corporation^     Br,  PatentSj,  pi.  i|4.   citc^ 

tent,  andhy   2  H*  7.   13. 

^ht  Jarnt 

nami.     Ibid.-^^— S«  to  make  a  mmfw  and  eowmmalty^  and  to  give  land  t»  them  hy  the  fame  patent^  or  1j« 

fence  to  purchafip,  which  is  commoii;  Btc,  Ibid.  '—-^Bmt  if  the  king  granti  to  J,  N»  to  aumnifi  eertah 

landsi  yet  if  he  gives  ianft  held  of  the  king  in  cap'tte  in  mortmairt,  the  land  (ha}l  "be  feifed  for  fine  fior  the 

aHenatiofl,  and  thcfcfore  it  ii  ufed  to  put  in  fach  pabents  now,  tbongb  it  he  htl4  of  us  in  capite.    Pet 

Keeble.    ibid. 

9.  It  ^as  held  by  the  jufttces,  that  if  the  king'  grants  land  t^ 
a  corporation  by  another  name  than  that  by  which  they  were  named 
before^  yet  the  land  fiall  pafs,  and  the  letters  patents^//  be  to 
them  as  a  new  incorporation,  &c.  3  Le.  190.  Mich*  26  Eli?« 
C.  B.  Dean  and  Chapter  of  Chrift-church  v.   Parot. 

r  144  ]        10.  Hie  king's  grant  cannot  enure  to  two  intents,  viz.  to  makt 

s.  P.  per  ^  leafe,  and  to  accept  a  furrender ;  per  Popham,  and  many  other 

BrownTibid.  g^'^i^e  and  learned  men  upon  a  conference.     3  Le,  243.  Mi^ht 

247.inS.c.  32  Eliz,  in  cafe  of  Harris  v.  Wing^ 

Vho  fad, 

that  the  rule  is  true  where  both  intents  enure  and  worlp  agalnft  the  kin{.     Bvt  where  one  intent  fena 

for,  and  works  for  the  benefit  of  tlie  kirfg,  it  is  otherwilc. 

The  king's  grant  /ha  i  not  enure  [to  his  fpcdal  prejudice)  to  two  intents,  Vis.  to  a  demije  of  the  Umif 
and  alfo  to  aJu}penfioH  of  bis  condition  by  which  he  may  defeat  the  eftate  for  lifr,  and  other  cftates,  ns  k 
(bould  {)c  uk  the  cMe  of  a  coom^oo  ^ribn  ^  or  to  a  ^voMt  in  refpe^  of  bis  pruij^^t  eftatp  ptir  inter  vie. 
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•olaUbto  aconfinnation  of  his  condidon  by  wbich«therwif«  be  might  defeat  all,  as  it  (hould  be  alfo  in 
die  cafe  of  a  common  perfcui ;  for  the  grant  of  the  Icing  fliall  be  taken  according  to  his  exprefs  intention 
coBpidicaded  in  bis  grant,  and  (hall  not  extend  to  any  other  thing  by  conftrudion  or  implicacton  which 
does  not  appear  by  hii  grant,  and  therefore  in  fuch  cafes  the  king  ought  to  be  truly  informed,  and  he  ougMfc 
to  nuke  fpcdal  and  particular  grant,  which  by  cxprefs  words  may  enure  to  all  iuch  feveral  intents  as  are 
defiled.    7  Rep.  14.  a.  Mich.  33  &  34  £liz«  in  Englcfieid's cafe* 

!i.  If  the  king's  grant  may  be  taken  to  a  double  intent,  it  (hall  S.P.perLd. 
be  adjudged  widftfr  iht  doubUnefs  thereof.  Refolved.  Dav.  Rep.  ^' "*  ^* 
4;.  a.  Pafch.  5  Jac.  B.  R.  in  Ireland,  in  the  Dean  and  Chapter  of  Mich.  18  * 
femes'  cafe.  '  9  El«»  l» 

cafeofGren- 
don  V.  the  Biihop  of  Lincoln.  <— -S.  P.  per  WjUIaou  J.  Bulf.  4^  Hill.  7  Jac  In  cafe  of  the  Earl  of 
$bitwibuiy  T.  the  Earl  of  Rutland. 

1 2.  When  the  king  has  two  rights  in  him,  he  cannot  exclude  him- 
itlf  of  both  without  fpecial  words  j  as  advowfon  held  of  the  king 
is  aliened  to  an  abbot,  now  the  king  has  title  to  the  advowfon  by 
the  mortmain^  and  after  the  king  by  his  letters  patents  grants  (o 
the  abbot  that  he  may  hold  the  advowfon  to  his  own  ufe,  yet  the 
king  (hall  not  lofe  advantage  of  the  mortmain.  7  Rep.  14.  b. 
Trin.  6  Jac.  in  Calvin's  cafe. 


(H.  c)    H01V  it  may  be  without  Grantee.    [Or  where  ^«»(y^M) 
it  muft  be  by  way  of  Ordinance.'] 

fl.  ^HE  king  mzj  grant  generally  without  fnentio^i  of  any  to  whom  Ifthekinf  * 

•*  he  m<)kes  grant,  that  the  men  of  fuch  a  viil  (hall  be  a  cor-  K^nts  'and 
poration,  as  he  may  fay  conjlitmmus  the  men  of  fuch  a  vill  to  be  a  ^^ohh  b<mU 
forporatioTif  fcilicet^  mayor  and  commonalty  j  or  fuch  like  f  for  he  can-  mbusdePMle^ 
not  grant  the  corporation  to  the  men  in  their  natural  capacity,  and  Jo^e*a!ro^ 
they  are  not  a  politic  capacity  before  the  grant,  and  fo  the  grant  coriK)ration, 
to  diem  would  be  to  no  purpofe  *,  and  therefore  it  jis  good  here  as  And  fo  . 
thcit  for  ncceffity.]  ^^j^^*^, 

l<a^t  civihu  &  etmmuuitatl^  and  they  by  fuch  names  of  corporations  may  have  anions  of  tliinfa 
{ooching  their  farm,  &c,  and  the  writ  Hiall  be  ad  refpnndend.  hominibus  villae  dc  Dais,  vel  civibui,  A(C« 
7E.4.  14.  a.  pi.  7. ♦  Ori|.  is  (ct  pur  ceo  icy  eft  boncomc  la  pur  npccffit)). 

[a;  The  king  may  grant  to  J.  S.  that  his  tenants  fhall  be  a  corpo* 
tatim^  naming  the  corporation  in  certain  ;  for  this  is  an  erefting  of  4 
corporation  as  well  as  in  the  other  cafe.  20  E.  3.  Conufance  de 
Pleas,  46.^    Admitted.] 

[3.  The  king  by  his  letters  patents  may  ordain,  that  from  a  vill 
which  it  not  incorporated  fhall  come  hurgejfes  to  the  parliament  to  be  el^Ei-^ 
fd  by  the  inhabitants  of  the  vill;  for  this  is  the  cafe  of  feveral  vilU 
and  boroughs  in  England  who  have  burgefTes  by  prefcription  that 
never  were  incorporate,  and  there  this  liberty  could  not  Com-  [  14^  ] 
inence  by  grant  to  any  but  by  way  of  ordinance.  Hobart's  Re- 
ports, aa.    Cafe  of  Burgtfles  of  Parliament.] 

[4.  The  king  may  eredl  a  fair,  market,  warren,  pari,  forefi, 
^hafe,  pifcary,  or  fuch  like,  by  way  of  ordinance^  without  grant  of  it 
Jo  any.    ^obart*s  Reports,  a^.] 

*^  M  4  CS-  If 
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c  ^K**^6        ^5'  '^  ^ct^^w  patents  arc  made  in  this  manner,  flatmmuSj  crdi^ 
HUUg'wU'.  ^^^f^^  fs*  declaramus  per  pr^fentes^  that  the  vi/I  ofJB.  Jhall  be  perpe^ 
B.R.incafe  tually  a  free  borough ^  and  that  withip  the  Taid  borough  (hall  be  b 
•^  L*r!^   ^^y  m^^rfl/^  by  the  name  of  provoft,  free  burgeffes  Of  the  borough, 
^    ._       and  commonalty  of  B.  and  by  this  name  may  fue  and  be  fued,  pur- 
*  Foi.  X98.  chafe  and  alien,  Sec.  and  tlien  follows  this  claufe,  et  quod  ipfipra- 
^    "yi  mJ  fatl  prap^ti  isf  liberi  burgenfes  * pradtBi  \Sf  fuccejforesfui  in  perpetuum 
baheant  plenatn  potejlat^  i^f  autbofltatem  eligendif  tnittendi  l^  retuman^ 
di  duos  difcretos  isf  idoneos  viros  adferviendum  iff  attendendum  in  qu9 
libet  parliamento  in  regno  Hibernia  in  po/ierum  tenendo.     Though  this 
liberty  is  not  granted  to  any,  yet  it  is  good  by  way  ofordinance^  and 
this  liberty  is  good  by  way  of  intereft  in  all  the  corporation,  though 
the  execution  of  it  be  committed  to  the  provoft  and  burgeffes  only. 
Jlob.  R.  Cafe  of  Parliament,  aa.] 
t  ™?P'**       Ct  (7)  ^«  ^  ^c  king  may  grant  a  privilege  to  a  corporation  by 
marked  (*?)>  ^^^  ^^  intcrcft,  and  commit  the  execution  of  it  to  any  petfons  who  arc 
kutitfliould  fiot  members  of  the  corporation.     Hobart's  Reports,  22,] 
ktTebeen(6]t       y^  Vaughan  held,  that  the  king  may  difpenfe  'with  a  corporation ; 
and  he"  faid,  it  was  very  ufual  to  licence  them  to  purchase  in  morh 
main  J  to  make  parks^  -to  convert  arable  into  pq/furcy  or  wood  into  ara^ 
blcy  to  ere£k  ^fair^  to  appropriate  a  reElory^  &c.  Frecm.  Rep.  139. 
Hillf  1671;,  in  cafe  of  Thomas  v.  Sorrel, 

(L  c)     At  what  Time  he  may  Grant, 

[[i.'TpHAT  which  Is  an  inheritance  in  the  ling  at  the  time  of  the 
^    grants  will  well  pals  by  the  grant.] 
'  \jl.  As  if  the  king  grants  to  the  tenant^  that  when  he  dies  his  heir 

Jhall  enter  withot/t/uing  of  livery ^  this  is  good.      19  H.  6.  62.] 

[3.  The  king  may  grant  to  another  all  recogniTLances  which  Jheil 
he  made  in  the  Chancery  hereafter ,-  becaufe  this  is  the  profit  of  the 
Court.     19  H.  6.  64.] 

[4.  The  king  may  grant  tvards  and  marriages  iofuch  a  value  whid 
Jhall  happen  tillfucb  a  dayy  payings  &c,  34  E.  i.  Rot.  Rn,  Memb.  15O 
Sec(I.c.i)       [5-  The   king  may   grant  the  ward  of    £5*r.  quando  accident. 
i»i.  1.  ?9  E.  I.  Rot.  Fin,  Memb.  14,] 

8,  P.  Br.  [6.  The  king  may  difcharge  fuch  thing  as  Jhall  be^  which  is  not  ip 

^ir"'!Vitci  ^""  ^'  ''^^  ^^^^  ^^  ^^  difqharge.] 

6  H.  7. 4* 

$.  P.  Br.  [y.  As  he  may  grant  /*  afpiritual  man^  that  he  Jhall  be  difch^trged 

pl*^c"3^Vites  ?f^^"^f^^  wA^«  they  Jhall  be  granted  by  the  clergy.     9  H.  6.  62.] 

6  H.  7.  4*     For  this  foundi  in  corenant,  and  qg^infl  th^  kin^  no  writ  of  coTcnaqc  !|es;  and  thcrtAKt 
the  grant  Is  good* 

t  Orig.  is  [*8i  X  So  the  king  [may]  grant  to  another,  that  hejhiill  mt  be  ///i- 
'  *^*  peached  of  a  recognisance  y  tf  he  enters  into  it  afterwards.   1 9  H.  6.  64.] 

But  in  cafe  9.  The  king  by  patent,  reciting  that  H.  B.  held  of  him  in  chief, 
^'crfonTiT  g""^^^  ^^  'r-  T.  ihat  if  H.  died  his  heir  within  age,  that  he  Jhall  have 
Bo't  a  good  ^^^  ivard  tf  his  heir  and  heirs^  &c.  which  was  argued  in  the  Exche- 
grantjforof  (juervcliambert     Choke  faid,  t^ie  grant  is  good;  for  the  king  has 
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tn  intered  in  the  ward,  thougb^be  has  not  pofTeflion.    But  Halfton  tfiU  he  mir 
faid,  if  the  grant  fhali  be  good,  it  (hall  be  by  rcafon  that  the  king  ^^^'f 
has  tenure  in  hiin  ;  but  if  the  king  after  the  grant  grants  the  fer-  a^'by  <Jjo- 
viccs  to  a  ftranger  before  the  ward  falls,  T.  (hall  not  have  the  fequcnce 
ward}  quaere  iiide;  for  the  feigniory  was  charged  by  the  firft  ^f*'"^*** 
grant  to  T.     But  the  Juftices  held  the  grant  void  by  the  ftatute  oTudl^ 
*  \ZH.6.  that  grants  made  before  the  king  be  entitled  by  office  but  grant  of 
(hall  be  void ;  but  this  is  only  of  land,  which  lee  in  the  ftatute,  |{|*t^^"^*^ 
and  this  grant  Jhall  enure  in  lieu  cf  covenant.     And  there  fome  ar-  A.isindia. 
gued  that  t^e  ftatute  does  not  extend  to  this  cafe ;  for  it  was  for  ^  of  felony, 
the  king's  advantage ;  therefore  it  feems  that  there  is  no  difference,  ^^i^^^^ 
Br.  Patents,  pL  74.  cites  30  H.  6.  and  Fitzh.  Grant,  91.  it,  cbegnm. 

tee  ihall  haive 
alJ  (be  forfttture,  frc.  f  [is  good.]  Ibtd.^—  ^0  the  king  may  grant  the  temfwaltUs  tfa  bijbop  hefare 
tbtyfrU'^  per  Laicon.  But  it  was  faid  that  there  is  but  a  little  diveriity  between  this  and  the  principal 
cale.    Ibid.  So  otfna  and  amercumetiti,  and  cbatttU  offclwi  and  fugittves,  the  king  is  fcifed  in 

law;  sad  therefore  his  grant  thereof  is  good  j  but  contra  here;  per  Vampage.  Ibid.  ■■  For  If  the 
king  grants  the  efi  beat  of  hit  tenant  nvbin  it ^aU  fall ;  or  the  land  Vfhich  his  'vilUin^U  purcbajc^^  thU 
U  not  good.    Ibid — f  Fitzh.  Grant,  pi.  9  r. — •  Sec  (H.  b) 

The  king*f  grant  of  the  temboralties  of  a  bifltop  in  the  life-time  cf  the  hi/bopi  tfr  of  the  Vfarijhip  of  an 
heir  in  the  hfe-time  «f  his  ancrfi.r^  who  is  the  king's  tenant,  or  offifteintbi  or  tenths,  heftfn  tbet  an  given 
by  parliament  to  the  king,  are  good  j  for  the  law  underftands  thefe  fo  be  near  poffibilitiu.  The  parlia* 
ineot  M  fnppofed  to  be  held  every  year,  and  the  king  in  parliament  generally  has  aid  of  his  fubjeAs  |  and 
ibtunm  eft  omnibas  lentel  mori ;  and  therefore  the  grant  of  the  wardlhip,  temporaltics,  and  fifteentliiy  as 
aforefiid,  is  good  :  hut  the  grant  of  an  efebeat,  or  of  a  purcbaje  made  by  wlJein,  or  of  thcforftiture  of  the 
land  efan  ofender  before  hit  attainder ,  are  all  void ;  for  they  are  remote  poffibilitieif  and  out  of  the  expec* 
CatioD  of  the  law.     Jenk.  sio.  pU  44. 

10.  Mote,  per  Choke  and  Cateft>y,  where  the  king  writes  to 
.have  B,  admitted  to  a  corody  for  bis  life^  in  the  abby  of  B.  who  is 
admitted,  the  king  cannot  write  in  tie  life  ofB.  to  have  JV.  admitted 
tofuch  a  corody  in  the  life  of  B*  after  the  death  of  B.  for  the  king  has 
only  a  prefentation,  and  he  cannot  prefent  in  the  life  of  B.  who 

is  only  an  incumbent  in  efie£t  in  this  cafe.     Br.  Patents,  pL  30.  \^\X^^ 

fitCS  i  39  H.  6.  48.  mjfprinted. 

11.  Contra  per  Laicon,  that  the  king  may  grant  office  for  term 
of  life ;  and  by  another  patent  he  may  recite  the  firfl  grants  and 
grant  it  to  another  after  the  death  ofthefirfi  ;  and  well ;  but  it  feems 
that  he  cannot  grant  it  by  name  of  a  reverfon  2  for  there  is  no  rever- 
fion  of  an  office  -,  for  it  is  determined  after  the  death  of  the  " 
grantee  ;  but  he  may  grant  it  by  name  of  office  haberul*  after  the  death 
^f  the  fiirjl  patentee.     Ibid.  • 

1 2.  In  efcape  out  of  the  prifon  of  the  biihop  of  S.  by  negligence,  wf«^ tt  wis 

the  biihop  ftiewed  ancient  grant  allowed  in  quo  nuarranto*  where  the  ''****  ^^'^ '^^ 
L'      ti*  f        L-       *i        cr         f       i/»fff       '.-^  grant  isgood 

King  had  granted  to  his  predeceflors  that  he  fboiddbe  quit  of  efcapes  before  the  aa 

tf  thieves  and  felons^  and  of  efcape  of  prifoners  out  of  his  prifon.  f'«»/>beeaufe 

And  all  the  juftices  held  it  good,  bccaufe  it  was  allowed  in  eyre  \  %^\^^  ^^^ 

for  this  iz  judgment  final  in  this  point.     Br.  PatentSj  pi.  51.  cites  inpoenampem 

JH.7.,5.  J.|*H«^ 

Bnt  voluntary  efcape  <tnnot  be  prtrdoned  before  the  aft  done  j  note  the  diverfity.     And  theieafon  it  be- 
C4afe  nrgrigent  efcape  is  only  money  to  the  king,  which  he  may  pardon  beibre  the  aft  done.     IhH. 
Butfuch  grant  cannot  be  intended  of  voluntary  efcapes.     F.  N.  B.  (229)  (B)  a.  514.  ia  notis. 

13.  Note  where  the  ftatute  of  3 1  if.  8.  gives  to  the  king  the  pof  S.  C.  cite4 
jfjfions  of  abbeys,    and  ^H  V^gf^U^    entries^  affiQns,  .cQnditiQns,  (fie.  H^'  J** 

which 


Fridduxt* 
KArrxK  ; 
and  fays  that 
•hii  <|o«ftlon 
IS  here  well 
espUtned 


Cm?] 


•  Ofif  •  in 
^ithe^. 
tioosu 
(boo)  bat 
Aould  k^ 
(d<«e). 
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^iicb  the  Mots  might  have  had;  and  that  he  Jball  he  in  p^effm 
ivithout  (fffice ;  and  that  hejhall  he  adjudged  in  aStual  and  re^  pojeffim 
ofthofi  in  fuch  plight  and  fort  as  they  Huere  at  the  time  of  the  maJtin§ 
ofthatjlatute^  yet  if  an  Mot  was  dtffeifed  of  ioux  acres  of  landy  the 
king  cannot  grant  it  over  before  entry  made  by  him  into  it,  becaufe 
it  is  a  chofe  tn  aBion  real,  and  not  like  to  a  chofe  in  a^on  perfona]| 
or  mixt,  as  debt,  vard,  8cc.  by  fome ;  and  by  fome  contra,  by 
reafon  of  thofe  words,  that  the  king  fhall  be  in  pofleflion;  but 
this  feems  to  be  that  he  fhall  be  in  fuch  poflefEon  as  the  abbot 
was,  yiz.  of  the  thing  whereof  the  abbot  had  pofleflion,  the  king 
has  by  this  a£lual  poflefTion ;  and  of  fuch  whereof  the  abbot  ha4 
only  caufe  of  entry,  or  right  in  a^ion,  of  thofe  the  king  fiiall  be 
vefted  of  a  title  of  entry,  or  title  of  adion ;  but  the  thing  to  which 
he  has  fuch  caufe  of  entry  or  aftion,  is  not  by  this  in  him  in 
pofleiTion  -y  and  therefore  cannot  pafs  from  the  king  by  general 
kvords,  Quxre  if  the  king  recites  the  diffeijiny  and  how  the  right 
and  adlon  is  *  given  thereof  to  him  by  the  ftatute,  and  grants 
itfpeciallyi  it  feems  that  this  is  good.  ^r.  Chofe  iq  A£kion,  pL  14. 
cites  ^3  H.  8. 

14.  If  a  man  be  accufed  or  indiSied  oftrcafon  or  felony,  his  Iand$ 
and  goods  cannot  be  granted  to  any,  no,  not  10  much  as  by  promife, 
nor  any  of  his  lands  or  goods  feifed  into  the  king's  hands  h^m 
attainder  :  for  when  a  fubje£l  obtains  a  promife  of  the  forfeiturCi^ 
many  times  undue  means  and  more  violent  profecution  is  ufed 
than  the  quiet  and  juft  proceeding  of  the  law  would  permit,  and 
the  party  ought  to  live  upon  his  own  until  attainder.  2  Inft.  48. 

15.  The  king  granted  the  tfffice  offearcher  in  the  port  of  P.  ta 
J.  M.  (without  granting  it  to  him  for  life ;  fo  that  he  had  only  an 
eftate  at  will;)  and  afterwards  reciting  this  gr^nt,  granted  to 
Kemp  for  his  life  the  fame  office,  from  and  after  the  deaths  furren^ 
der  or  forfeiture  of  M.  This  was  adjudged  a  good  grant.  i2mod.77^ 
Trin.  7  W.  8f  •  M.  the  King  v.  Kemp. 


I  Bsl/(.  4. 

i^arlof 
Shrewibiify 
V.  Eari'tf 
Rutland* 
S.  C— 
«Bcowal. 

^99t  ***  *^* 
JcDic.  183. 


(I.  c.  2)  Grant  of  the  King  in  futttro.     Qood,  and 

when  it  fhall  take  Effedt. 

|.  /^RANT  of  the  next  ward,  &c.  is  good  ;  for  it  founds  in  co« 
^^  vcnant,  &c.     Br.  Patents,  pi.  53.  cites  6  H.  7.  4. 

2.  Grant  of  an  office,  reciting  the  firft  grant,  and  to  take  effefh 
after  the  firfl  grant  determined,  is  a  good  grant  \  for  though  the 
king  has  no  reverfiou,  yet  he  is  feifed  of  the  office  in  law,  and 
inheritor  of  this  grant  after.    Br.  Patents,  pi.  57.  cites  8  H.  7.  12. 

3,  Queen  Elizabeth  granted  the  herbage  and  pawnage  of  Clipfon- 
park  iojf^  S.for  life ;  and  afterwards  king  James  by  letters  patents, 
reciting  the  former  e/fate  for  life,  granted  the  herbage  and  pawnage 
to  tl)e  earl  ^  Rutland  for  life,  not  mentioning  in  this  fecond  grant, 
when  the  eflate  in  the  herbage  and  pawnage  fhould  begin,  yet  the 
grant  was  held  good  \  for  the  firft  grant  being  truly  recited  in  the 
laft)  the  king  could  not  be  miftakeni  or  intcn4  to  pafs  a  greater 

eftsite 
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cftate  than  he  had  to  grant  \  and  therefore  the  cftate  in  the  hcAn 
;ige  and  pzwmgc  Jba/I  commence  to  the  earl,  as  by  taw  it  pMj^  viz. 
aner  the  d^thj  &c*  of  the  firi^  tenant  for  life ;  nor  was  there  anj 
uncertainty  when  it  (hould  commence;  for  though  the  grant 
to  J.  S.  might  be  determined  feveral  ways,  either  bj  his  death, 
focfdtare,  or  furrender,  yet  it  can  determine  but  once,  and  which 
e?er  firft  •  happens,  the  other  grant  (hall  then  commence.— 
(I  Rep.  55*  Mich.  6  Jac*  C.  B.  liarl  of  Rutland's  cafe. 

4.  Queen  Mary  granted  Eft  wood-park  to  the  lord  Stafford  and  his  *  ^"'^^ 
«i^,  and  to  the  heirs  d^  the  body  of  the  faid  lord  ^  afterwards  queen  ^tuSJI^ 
Elizabeth,  axino  7.  .of  her  reign,  reciting  the  former  ejlate^  and  thai  S«  C. 

fbe  had  the  rever/wn  expe^anty  fhe  for  the  fum  of  531.  i8s.  granted 

the  reverfion  to  J.  S.  and  to  the  heirs  of  his  body  ;  and  flie  did  further 

vnll  and  declare^  that  ^  the  faid  J.  S.  did  pay  the  further  fum  cf7.os* 

iS^c.  then  befbauld  have  pr^diBam  reverfionem  t$  him  and  his  heirs  (ot 

erer.    Aqd  \t  was  adjudged  that  the  wprds  (will  and  declare)  are 

fuflkient  to  amount  to  a  grant ;  and  fuch  words  are  always  ufed  ii} 

patents  of  liberties  and  franchifes,'  being  things  contingent,  and 

de  futuio  ^   and  that  fuch  grant,   with  a  condition  precedent. 

iii%ht  be  aunezed  to  things  lying  in  grant,  as  a  reverfion,  as  well 

as  to  things  lying  in  liverye^  or  to  an  eftate  tail,  as  well  as  an 

efiate  for  life,  or  years.     And  laftlv,  that  the  words  (reverfionem    C  '4^  j 

pretdiQ,)  muft  be  intended  of  fuch  a  reverfion  as  the  queen  had 

and  coidd  grant,  viz.  the  reverfion  of  the  fee,  and  do  not  mean 

the  reverfion  in  tail  which  (he  had  before  granted  to  him,  and 

therefore  could  not  grant  to  him  again.     And  that  fuch  words,  in 

the  king's  grant,  ought  not  to  receive  too  i^ice  a  conftru£lio% 

%  Rep.  73*  b.  Trin.  7  Jac.  Lord  StaiBbrd's  cafe. 

5.  Grant  of  an  office  of  fearcher,  &c.  for  life^  after  the  depths  AniHsAx 
brrender^  or  forfeiture  of  the  former  grant  of  the  (ame  office,  which  ^^'  h  ^^ 
was  granted  at  nvilly  is  good.     And  if  the  king  ihould  determine  his  j^;^  .^^^^ 
fcntf  in  the  life  of  grantee  at  witl^  nvithout  any  furrender  or  forfeiture^  an  office  f 
in  fuch  cafe  the  fecond  erant  (hall  not  commence  durinfi:  the  life  ^^w***" »« 
of  grantee  at  will  j  but  m  the  mean  time  the  king  may  grant  it  to  there  i$ «» 
vtom  he  pleafes.  Per  IJolt  Ch.  J.  |a  Mod.  80,  Trin,  7  W*  &  M,  •therefiattim 
The  King  V,  Kemp.     .  ll^'S 

^efimll  take  efeffj  that  it  ii  good  ;  fo  if  he  grant  an  office  to  comment  on  a  coutlugeney  ^ytar  hencu 
Ot  the  like ;  for  though  a  freehold  cannot  foinmence  in  futuro,  that  it  to  be  underfiood  where  it  is  derive) 
em  efaa  hberk^Mce,  {f  there  be  an  cffice  infee^  and  the  king  ha«  the  inheritance,  there  a  freehold  can  n^ 
more  conunence  in  fut^ro  by  letteri  patents  than  by  livery  of  feifio  $  fo  it  5  Co.  Berwick*t  ^afe^ 
la  Mod.'So-  King  ▼.  Kemp.  ■  But  if  it  ht^new  thing  created  by  the  king,  he  may  confUtute  it 
in  what  manner  be  pleafes ;  as  a  rent  de  notn  xpay  be  granted  or  created  to  commence  in  futuro,  or  on  4 
coQtingeocy,  as  in  the  cafe  of  £d.  x.  quoted  in  Corbet^s  cafe,  In  i  Co.  87.  For  it  is  a  creature  of  hia 
own,  tad  he  may  difpofe  of  it  at  he  pleafes.  ii  Mod.  80.  King  t.  Kemp.— And  to  rijt  and  fall ^^ 
pd  to  ht  ia  ^e  and  09t  in  eff€fUvi6i»9 1  T^t'    Per  Holt  Cb.  J.  Skin.  581.  S^  C. 


ufi 


pxtms^tint  of  t{ie  l&tng. 


*  It  feemt 

that  it 
Ihould  be 
(19)  H-  «• 


Vfhen,  the 
king  graniM 
^ce  or  Mtt- 
nuity  fsr  itfcf 
the  Jufticet* 


(L  c*  3)  Grant  determined  by  Death, oi  the  King,  or 

Patentee. 

!•  "ITirHERE  the  king  grants  to  his  tenant^  that  bis  heir  after  tit 
^^  death  Jball  not  he  in  ward^  or  grants  to  an  abhot  that  the 
coventjhall  make  an  abbot  without  licence  ofele^ion^  if  the  tenant  dies 
his  heir  (hall  be  in  ward,  or  if  the  abbot  dies,  the  corent  (haD  not 
make  an  abbot  without  licence ;  for  in  the  one  cafe  the  grant  ex» 
pired  by  the  death  of  the  tenant,  hecaufe  it  was  not  granted  to  Um  and 
bis  heirs  s  and  in  the  other  cafe,  becaufe  it  was  not  granted  to  the 
abbot  and  hisfuccejfors ;  for  when  the  grantee  is  dead,  none  is  alive 
who  can  enjoy  or  plead  the  grant ;  but  where  it  is  granted  to  the 
tenant  and  his  heirs,  &c.  the  heir  (hall  not  be  in  ward ;  nor  where 
fuch  grant  as  above  is  granted  to  the  abbot  and  his  fiicceflbrs ; 
[and  diere]  the  grant  is  good  clearly ;  per  Laicon ;  &  nemo  con- 
tradixit.     Br.  Patents,  pi.  30.  cites  *  36  H.  6.  48. 

2.  If  a  king  grants  conufance  of  pleas  to  J.  N.  and  dies,  the  grant 
is  not  good  againft  the  odier  king,  inafmuch  as  it  was  not  granted 
for  the  king  and  his  heirs ;  for  it  is  de  jure  corone,  and  yet  con- 
firmation of  the  new  king  (hall  make  it  good.  Brooke  fays,  it 
feems,  that  the  firft  cafe  is  not  law.  Br.  Confirmation,  pi.  2d. 
cites  2  H.  7.  lo. 

3.  Contra  of  annuity  tubicb  charges  the  per/on^  Ibid,  cites  S.  C. 
and  fays,  fee  M.  2  E.  4.  23,  24. 

&c.  which  if  not  a  judlctal office^  aod  dies,  there  needt  no  confirmation  ^jhe  nno  k'ng ;  by  aU 
Br.  Patents,  pi.  S9.  cites  i  R.  3.  4*         So  offrancbi/e,  contra  of  jmdiaal  ejpies*     ihtd* 


Br*  Con* 
£rtnation. 


4.  If  the  king  for  him  and  his  heirs  grants  catallafeknum  ^fugi-^ 
\  20    'tes  ^'^^^''^9  ^^*  which  lie  in  grant,  and  he  dies^  the  grantee  needs  no 
S*  C.  confirmation  of  the  new  king  ;  but  if  the  tlnng  be  abufed  or  nufufedy  as 

fair,  market,  or  fuch  like  may  be,  or  if  it  be  a  tbingjudicialy  ox  power 
granted,  as  to  bejujlice  of  peace,  efcheator,  or  fuch  like,  there  he  ought 


there  he  ought  to  make  it  for  him  and  his  heirs.     Br.  Coniimiation, 

pi.  19.  cites  33  H.  8. 
S.  C.  cited        J .  A  licence  granted  by  the  king  to  alien  in  mortmain  (hall  fervc 
r  Trin  ^^*  againft  the  next  king,  if  the  grantor  dies.    Br.  Prerogative,  pi.  io6» 
15  EU«.  in   cites  F.  N.  B.  223. 

Sir  Thomas 

Wroth *s  cafe,  where  it  is  faid,  that  it  feems  to  be  good  rcafon,  though  the  grant  was  not  made  for  tfa« 

not  lerv« 
iltatthe 


Vroth*s  cafe,  where  it  is  faid,  that  it  feems  to  be  good  rcafon,  though  the  grant  was  not  mad 

ing  and  his  hrirs,  inafmuch  ^  it  was  granted  in  the  bod)  politic  of  the  kinj:. Br.  Pre 

i.  106-  adds,  that  contra  it  is  faiJ  elicwhcre  of  grant  made  to  the  tinant  to  tiUcUf  this  Hi^U  n 
eainft  the  next  king. Co.  Litt.  52.  b.  fays,  ihat  it  was  refoived,  Mich.  3  Jac.  in  C.  B. 


k 

r 

aga 


licence  may  be  executed  after 


6.  King  Edw.  6.  granted  to  foreign  merchants  to  export  merchant 
dizesy  pitying  the  like  cufioms  as  any  Englifb  merchants  paid  j  now 
tliough  tlie  grant  did  not  exprefs profe  ^  haredibus,  yet  becaufe  the 

king 


Ipterosatftje  of  t^e  Ein^^  149 

idng  haH  an  inheritance  in  the  cuftoms  as  a  prerogative  annexed 
to  the  crown,  it  feemed  to  all  that  the  grant  was  good  for  the 
cuftom.    D.  92.  a.  pL  17.  Mich,  i  Mar.  Anon. 

7.  If  the  king  grants  to  a  man  U  export  1000  tun  ofieer,  aliquo 
fiatuto  non  obftante,  2.nd  Jays  not j  for  himfelfj  his  heirs ^  andjuccep-^ 
fvrSf  the  queftion  is,  if  in  fuch  cafe  the  grant  determines  not  by  his 
death,  it  being  only  a  licence  difpenfative  and  revocable  before 
execution  of  it  ?  D.  92.  a.  pi.  17.  in  an  anonymous  cafe  there, 
but  no  opinion  given; 

8.  The  king  grants  annuity  for  term  of  lifo  percipiendo  ad  receptum  Ibid.  92.  fc. 
Scaccarii  nofiriy  and  docs  not  Jay  in  his  grant, /rt^y^  £^  haredibus  tsf  p|,^*  ^^^ 
Jucceffmkus  fuis ;  whether  the  heir  or  fucceifor  (hall  be  charged  at theendof 

with  this?     And  the  habendum  was,  percipiendum  ad  receptum  Wsoth's 
Scaccarii  noftri  per  manus  Thefaurartl<amerariorum  mflrorum  ibidem  ^^l^^  ^ 
pro  temporf  exijlent.    And  this  grant  was  pro  fervitio  tam^regi  H.  8.  Ch.  Baron, 
quam  di&o  rcgi  E.  6-  impcnf.     It  was  debated  in  Serjeant's  Inn ;  *^*  «foi««- 
and  by  the  opinion  of  Cordcl,  Solicitor ;  Griffith,  Attorney ;  Dyer,  fjfti^e, 
one  of  the  queen's  Serjeants  %  Whiddon,  Brooke  Ch.  Baron  \  Mor-  above  was, 
gan  and  Bromley,  Ch.  J.  the  annuity  is  determined  by  death  of  the  '**"  */  ^ 
king;  but  Staniford,  Saunders,  Brown,  and  Portman  held  the  g^*^^ 
contrary.     Ideoquxre.     And  it  was  ftrongly  held,  that  the  grant  exicutiomaiu 
was  void  to  charge  the  perfon  of  the  king  ;  and  without  (hewing  ^»;«*  #'« 
certainly  by  whofe  hand  it  fliall  be  rendered,  the  grant  is  void ;  Jhe  patent? 
and  this  by  the  opinion  of  Fitzh.  in  N,  B.  laft  cafe  in  writ  of  an-  ftand  not  hi 
nuity;  and  then  for  this  rcafon  there  is  no  need  of  faying  pro  n«^»^^Ix 
hzredibus  &  fucceflbribus  regis ;  but  by  reafon  of  the  laft  words,  aib«i. 
viz.  Scaccarii  noftri  per  manus  Thefaur.  &  noftrorum^  this  refors  only 
to  king  E,  6.  and  therefore  the  eftate  in  the  annuity  was  limited^ 
and  by  the  king's  death  determined.     D.  92.  a.  b.  pi.  19^ 

9.  Queen  Mary,  ex  fpecialia  gratia,  &c.  made, a  grant  to  A.  B.  ibid.  Marg. 
to  keep  a  tavern  and  fell  wines  by  retail  non  obftante  thejlatute  7  Ed.  6.  ^  J* '  ^E- '  • 
in  which  (he  commanded  her  officers  to  permit  the  patentee  to  hep  a  that  if*thc 
tavern  and  felly  &c.  for  life ;  Catlin  held  the  difpcnfation  perpetual  king  ^r^nr* 
during  the  life  of  A.  B.  and  that  he  is,  as  it  were,  exempted  out  ^""^j*^"^. 
of  the  (tatute  utterly,  or  otherwife  the  licence  being  once  put  in  ure  tents,  and  ' 
is  immediately  determined,  &c.     But  Dyer  and  Saunders  contra,  /«;*  mtfor 
and  that  there  ought  to  be  a  certain  time  and  limitation  of  the  primers  ^^^cfl* 
pleafurey  how  long  the  difpenfation  and  licence  (hould  continue,  fee  at  wlJ}, 
and  that  by  the  death  of  the  ppince  this  commandment  (hall  utter-  "<*  "ot  fpr 
lyccafc.   Ideo  quaere  legem.  D.  270.  pi.  22.  Hill.  loEliz.  Anon.  ^^^chaSe* 

Coke  affinned  in  C.  B.  Fafch.  8  July,  and  that  he  denied  the  opinion  of  Choke  5  £•  4. 8.  zi  £.  4. 46. 

10.  Wine  licence  was  granted  by  the  king  pro  fe  &  hfleredibus  to    C  150  ] 
A.andB.  and  their  adigns,  to  fell  wine  in  fuch  avill.     Adjudged,  s.  c.  cited 
that  this  continues  notwithftanding  the   demife  of  the   king.  T^Jn.^^^* 
Sid.  67.  Mich.  12  Car.  2.  C.  B.  Young  v.  Wright.  19  Car.  «. 

11.  And  per  Bridgman  Ch.  J.  this  cafe  </ryJfr/ from  cafes  of  a  ^' ^'  ''^ 
naked  authority^  inafmuch  as  the  king  who  makes  tlie  grant  has  an  Thomas  t. 
intcreft  of  inheritance  in  tie  thing  which  he  grants ;  and  he  likened  Son-ei  fay^ 
it  to  the  cafe  where  the  king  granted  10/.  out  of  tonnage  and  pound'  [^*g^*°j,}j^ 


t  jo  jpterogstibe  of  tj^e  Itin^. 

hy>V  </     ap'i  diU  it  good,  though  tonnage,  &c.  dien  ceaifed  bv  the  puliii 
X?f«*    menf  8  not  granting  it;    Sid.  7.  in  cafe  of  Young  y.  Wri^ 

M<ir  >iiEi(  jf/in  tUfUiMt  tin  «uift. 

ii;  iS^  if  the  king  grant  the  ttnths  6t  fifteentiis  of  D.  to  J.  Sa 
ibwgb  the  cttrgj  at  the  time  have  not  granted  it  to  the  king^  yet  the 
grant  is  good ;  becaufe  the  inheritance  is  in  the  king,  though  net 
then  in  premier f  and  fo  a  fortiori  the  grant  fhall  be  good  in  the  pxiii'^ 
cipal  c^e  of  the  wine  lichee.  Sid.  7.  in  cafie  of  Toting  v.  Wright 

13.  Scire  facias  16  repeal  a  patent}  the  cafe  was>  that  iin^ 
Ch,  I.  granted  to  one  P*  the  tffice  ti  Undet*fearcher^  &c.  durante 
hetieptaate  no/lro^  and  after  iur^  Cb.  2.  wasreftored,  hc/enthiiprivj 
Jignet  to  the  lord  treaforer  to  confirm  P.  in  bis  place.  F.  obtained  a 
patent  froni  king  Gh;  1^  of  this  place  without  taking  nodce  of  the 
former  patent  to  Pi .  And  the  queftion  was^  whether  this  focond 
patent  Was  Void  by  the  ftat;  6  H.  8.  cap.  15.  It  was  agreed  on  all 
hands^  that  th^  king's  privy  fignet  did  but  intimate  the  king's  mindi 
but  could  transfer  no  intereft;  But  the  Lord  Chancellor,  Wiad^ 
ham,  and  Rainsford  inclined,  that  the  patent  was  Toid,  and  tibe 
fcire  facias  to  be  quafhed  without  better  caufe  ihewm  Fiteia* 
R^.  71.  HilL  1672.  the  Kingv«Fofter* 

«€e(ii)&c.  (K.  e)    Grant  of  the  King.     Prerogative.     What 
(A.c)pi.i.  Immuftities  the  Ki'ng  may  grant. 

i^ncieat  De« 

and  other      Xj*  'TPHE  king  may  grant,  that  the  citizens  of  a  viU  {h;dl  be  quit 
'  pxopcr  titles.  '^    of  toll  in  every  city  and  vill  in  England  of  all  their  merchaiH 

dizes.    49  £•  3.  6.] 

[2.  3  £.  !•  Kot.  claUfo  Memb.  S  H«  3.  grant  that  for  foch 
time  J*  S.  (hall  be  free  de  fummonitionihus  coram  juftidariis  itineranA' 
bus.  8  £•  I.  Rot.  Pat.  Memb.  4.  hoc  vice  de  omnibus  fummoni' 
tionibus  [coram^  juftic*  itinerant,  tamadcommuniaplacitaquamod 
placita  deforefta.'\ 

$•  a  grant        [3.  2  &  3  £.  I.  Charter-rolls,  Memb.  3.  qUietation  from /a// 

fejm^**^  /fT  totum  regnum,  pro  civibus  et  hpmmlbus  Bathonam  ct  epifcopi. 

ncAcof/rf.  Per  £•  I»] 

fegey  which 

is  msde  chtihus  de  London.    See  ibe^cafe  of  Waller  ▼•  Hanger.  3  IMA.  t ,  Ike.    Aad  fo  S.  C.  (R.  a) 
fupa. 


[4.  H.  6.  by  his  letters  patents,  ao  H.  6.  granted  fo  Corpus 
Chrifti  cdlege  in  Oxford,  mat  they  and  their  fiicceflbrs  and  their 
tenants  ihould  be  difcharged  c^  payment  of  toll  far  pontage  andpaf- 
ige  in  everyplace  in  England i  which  is  admitted  good.     Tr.  43  £L 
i.  R.  between  Wood  and  Hawkswell.] 
[5.  '18  £•  I.   lib.  Pari,  i  R.  i.  grant  to  the  biihop  of  Coven* 
try  and  Litchfield,  that  all  his  lands  and  men  liberi  (int  &  quieti 
^  jf ,  de  murdro  et  latrocinio  isfjbire  &r  hundred^  et  de  feSis  Jbhre  bt  bun* 

^   _^_V'^  dred^  et  •  uHxHiis  vkecom,  de  forejla  et plaatis firefi^^  et  de  vafis  et 
'  ^  ofarAt 


« 


l^^rodattbt  0^  iU  tog.  i  s  < 

^  regar£s  finp,  et  cmmbus  aliis  operibus  tarn  ccjlell^.  ^m 
vivar.etjiagnor^  faTr.] 

\6.  23  E.  I.  Rot.  Pat.  Mi  9.  the  king  ad  pctitioncm,  &c«  and 
by  the  aflent  of  the  city  of  London,  granted,  that  J.  citizen  of . 
London,  flioold  for  his  life  be  free  in  the  city,  de  omnibus  tallagiis^ 
mtxiHis,  wgilsir  et  amtrihuttombus^  ratione  terra  et  merchandifarum 
fmruvu  Item,  ^[uod  nonponatur  in  qfflfis  ibidem  nee  fiat  major ^  vice^ 
cmcTj  efcbeator^  corvnatur,  prapofitus,  aidermanntfs,  tSc.  1  E.  14 
Parti.  Mi  15.] 

7.  Glanvil,  of  Lincoln Vinn,  in  his  reading  in  Lent  1619,  faid^ 
diat  he  had  feen  a  patent  granted  to  one,  th»t  he  {houid  not  bef 
compelled  to  hcferjeant^  orjudgey  or  knight i  D^  52.  a.  Marg.  pi.  i^ 

(L.  c)     Prerogative.     Immunities* 

[i.  18 £•  I.  Rot.Chartar.  Memb.  20.  iii  Dorfo.  R.  i.  granted 
great  privileges  to  hofpitdllers^  &c.  where  are  fuch  words,  fcilicet, 
emnem  pciejtatemy  omnes  libertates  et  liberal  confuetudines^  qtias  regia 
pcUflas  an^erre potefij  Istc,  Conceflit  omnejusy  omne  dominium^  quod 
9d  ms  pertinety  isfc»'] 

[a.  24  £•  I.  Rot*  Chartar.  Memb.  i.  difcharge  of  ciiftcms  and 
toUiigerpTo  priore&fratribus  de  Whittenhani,  ordinis  Carthufien- 
fis.] 

3.  H.  7.  granted  to  the  corporation  of  Waterford,  quod  omnes  et 
Jlt^aUmes  et  inbabitantes  di£lx  civitatis  et  omnes  etfinguli  mercatores^ 
tamimBgenm  quam  alienegena  de  nova  cuftuma  vocat  le pondage,  viz.  de 
fti^aticne  12  denaribrum  de  libra  imperpetuum  fint  quieti  et  exone^ 
rati^  i^c.  Day.  Rep*  14.  a.  Mich»  5  Jac4  B.  R*  in  Irdandj  in  the 
cafe  of  cttftomstf 


(M.  c)     Patents*     Conjideration.  ^  ^^^^) 


avoid  tbem; 

•t^hvt  the  kingjfer  lo/.  to  him paU,  gtvetfucb  htd,  and  tb:  lo/.  «  not  paiJ,  the  patent  is  not  void. 

Ctttrg,  of  patent  granted  itp^nfalftfurmifey  at  that  the  UrJ  camejo  the  kirt^  by  attainder  of  J,  ^..  which  is 

,  Hot  true,  or  the  like  ;  quaere  diveriitateni.     Br.  Patents,  pi.  ico.  cites  ^7  H.  8.  ■  ..Br.  K.  C. 

37R«S*pl*  310. 

^  In  ali  calcs  when  the  cOnfiderations  are  real,  and  favour  of  the  land^  or  extend  to  fuch  a  retil  thtngf  M 
itbe/«/p  It  deftroyt  the  patent.     ^«f  where  the  conHderotion  Uferfjnai;  as  in  confideration  of  *  ttio- 
tey  paid,  or  for  ferried  done;  although  it  be  falfe,  yet  the  patent  may  be  good.     PerPopbam,  Attorney • 
Ocaerai,  Afg.  3  Lc.  %aZ.    Mich.  32  Elis.  B.  R.  in  cafe  of  Harris  v.  Wing. 
*  S.  P.  Hob.  Ml.  in  caiie  of  Needier  t.  the  Biihop  of  Wincbefler. 

* 

[2.  Surrender  of  letters  patents  in  Chancery  to  be  cancelled  being 
Ac  confideration  is  good ;  for  the  Lord  Chancellor  or  his  officers 
ought  to  cancel  [theml.  Co.  10.  67.  b.  contra,  P.  1 1  Ja.  Scacc. 
St.  Saviour's  cafc  M«  5  Ja.  Scacc.  M.  6  Ja.  Sir  Robert  John- 
wn'j  cafc.1 

[3.  If 


15 1 1  IPrerogatiDc  of  tfie  fitng. 

Hob.  aoj.  pj.  If  A.  feifed  of  land  for  life,  takes  nnv  eftate  of  the  king,  \sK  \ 
X4"jac.  letters  patents  in  which  the  faid  eftate  is  recited^  and  in  confident-,  j 
Swain  ▼.  tion  of  this  eftate,  the  king  grants  it  to  A.  for  a  certain  eftate,  this  ^ 
Holman.—  jg  ^  g^^j  grant,  though  there  Was  not  any  oHual  furreruler^  *  hut  mdj 
$.  C*  aftirretider  in  iaw  by  the  acceptance  of  this  newpatetit.  Hob.  R.  275.] 

•  [  I J  2  ]  [4-  -Bw/  if  baron  and  fern:  are  feifed  in  right  of  the  fane  for  life  of  the 
Hob.  203.  fenu^  and  the  king  grants  it  to  the  feme  for  life  of  the  feme  ^  with  remaif^ 
S*  C  "^  ^'"^  ^''^^  ^^  "^^  letters  patents,  in  confideration  of  th^  furrender 
»ob.\a6.  of  the  firfl  eftate.  This  is  a  void  grant,  becaufe  this  furrender  is 
Trm.i6ra<;.  twt  abfolute^  inafmuch  as  the  feme  after  the  death  of  the  baron, 
K^er  n     ^^y  ^^^*"^  ^^^  ancicnt  eftate.    Hob.  R.  275.  between  Swain  and 

the  Bilhop      HoLMAN.] 

ofWiDchef. 

tcr» Hutt.  7.  S.  C. 

SdM  patent  [j.  If  the  king  makes  a  \tzic  for  divers  confderations  executed^  and 
fidoatioflT*  *^  appears  to  the  Court,  thsXfome'of  them  are  not  per  formed  in  truths 
mt€»t»y,  the  leafe  ihall  be  adjudged  void.  P.  1 1  Ja.  Scacc.  St.  Saviour's 
and  njf/^r.  ^afe.     Rcfolved.] 

Jonrndf  is 

voiiU    Jeok*  304.  pi*  77*  cites  5  Rep.  93.  b*    Berwick*s  cale. 

[6.  If  the  king  recites^  that  where  B.  had  fnrrendered  to  him  aa 

eftate  for  life,  he,  in  confideration  of  this  furrender,  grants  it  by 

_^_       letters  patents  to  B.  &c.     If  x)x\s furrender  was  not  abfoiute,  but 

•rFoU^oo'.  ^P^^  t  condition  revocable^  this  is  a  void  grant,  becaufe  the  king  is 

ii   -J    J  deceived.     Hob.  R.  '276.] 

Lane,  loS.       [7.  If  the  king  leafe  land  to  B.  In  confideration  tamde  2oLpaidf 

*•  ^*  quam  pro  eo  quod  the  faid  B,fuperfe  affumpfit  to  repair  the  thing  leafed 

at  his  own  cofts,  (being  then  greatly  in  decay,)  and  to  maintain  and 
leave  it  well  repaired  \  and  after  the  Icffee  doth  not  repair  it ;.  yet  this 
(hall  not  avoid  the  leafe ;  becaufe  the  king  may  have  a£iion  of  co» 
venant  upon  the  patent  againft  the  lefiee  upon  the  faid  promlfe. 
M.  8  Ja.  Scacc.  between  Sawyer  and  East.  Dub.] 

ft  Uaroax-       [8.  Confiderations  paft^  and  affirmed  tohefo  in  the  patent y  need  not 

IT'  ^*fid^    hf  founds,  or  averred  to  be  true.     Co.  i  o.  67.  b.] 

ntlo^hicK      [9-  B^^  otberwife  it  is  if  the  confideration  ht  future,'] 

iifofthebfr-'  .    .     ^  ^         . 

Befit  of  the  ktngy  be  executed  or  executory,  or  be  it  ot  record,  or  not  of  record,  be  noi  trvty  tr  r.\:  i-Jj 
ttrhrmeiy  or  if  frejudUe  may  a  rift  to  the  king,  by  reafm  of  the  non-ptrformanu  thereof,  the  ktten  f4- 
tcscs  areTOid.     5  Rep.  94*  at.  Trin.  39  Elix.  in  the  Exchequer.     BanAick^s  cafe. 

5  Rep.  93.  10.  The  queen  granted  a  manor  for  ^l  years.  The  grantee  grants 
J"^  •^>^''  e^  ^  cottage  parcel  of  the  faid  manor,  and  afterwards  farrendered 
cafe.  the  manor  to  the  queen^  who,  in  confideration  of  the  furrender^  granted 

htm  a  new  leafe  of  the  faid  manor.  The  barons,  viz.  Periam,  Clarke, 
and  EvanSi  agreed,  that  the  fecond  leafe  made  in  confideration  of 
the  furrender,  whereas  all  the  firft  leafe  was  not  furrendered,  was 
void;  becaufe  the  queen  was  deceived  in  the  confideration* 
Mo.  393.  pi.  509.  Hill.  37  Eliz.  Berwick's  cafe. 

1 1.  The  Lord  Chancellor  faid,  that  the  fervice  done  to  the  realm 
was  as  valuable  as  if  500L  had  been  given  for  the  land.  Gary's 
Kep.  45.  cites  23  Jan.  x  Jac. 

12.  If 
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\2.  If  the  king,  in  confuleration  of  /and  conveyed  by  J.  S.  to  fhe 
lord  trcafurer  for  the  king's  ufe,  grants  to  J.  S.  and  tlie  land  con- 
veyed by  J.  S.  is  go/ fen  by  dijfeiftny  and  the  diffcijce  inters  upon  the  lord 
treafurer,  yet  the  king's  grant  fhall  ftand  good ;  for  the  confidera- 
tion  v/as  true,  and  you  muft  not  ftrain  it  beyond  the  words  by  any 
imaginary  intent.  Per  Hobart  Ch.  J.  Hob.  221.  Hill.  12  Jac.  in 
the  cafe  of  Needier  v.  the  Bifhop  of  Wincheftcr. 

13.  When  the  king  makes  a  grant  by  the  words  ex  mero  mofu^ 
and  yet  expre/fes  a  real  conftderation  moving  his  grant  nvhich  \s  falfe  ; 
now  (fmce  thefe  are  contrarieties,  and  cannot  ftand  together)  the 

iann  Pall  judge  upon  the  conjtderation^  and  Ihall  not  regard  the  claufe  C  '53  3 
of  the  form  ex  mero  nwtu,  which  is  claufula  clerkorumy  but  (hall 
rejcft  that  as  the  Court  does  the  opinion  of  the  jury  when  they 
find  the  fad,  and  conclude  upon  it  contrary  to  law.  Per  Hobart 
Cb.  J.  Hob.  222.  Hill.  12.  Jac*  in  the  cafe  of  Needier  v.  the  Bifhop 
of  Winchcfler. 

14.  Void  letters  patents  furrendered  are  yet  a  good  confideration, 
becaufe  of  the  intention ;  fo  that  every  deceit^  or  miftake  in 
patents,  do  not  vitiate  them.     Per  Holt  Ch.  J.  Skin.  661.     Mich. 

8  W.  3.  B.  R.  the  King  v,  Bifhop  of  Chefter. Cites  i  Rep. 

Alton  Wood's  cafe.— 6  Rep.  55. — i  Roll's  32.-2  Roll's  60. 
(V18.]  Dickfon's  cafe. 

(N.  c)    Patents  of  the  King ;  how  they  fliall  enure,  sec  (o.  c.) 

To  bow  many  Intents. 

[l.  'T'HE  patent  of  the  king  may  enure  to  three  intents  exprejfedin  k%  to  make 

'■'     the  patent,     Co.  lO.  28.]  anincorpo- 

*  -*  ration,  to 

auitt  fdcceffioa,  and  19  grant  ^,  rqit*     xo  Rpp.  28.  ^.  Mich.  10  Jac.  B.  R.  in  Sutton  bofpital^t  cafe. 


(O.  c)     How  they  fliall  be  expounded. 

[u  VPtwo  confiruSliotis  may  be  made  of  the  grant  of  the  king,  and  by  ^^*jJ^JJf  J 
onf  the  grant  Jbfill  be  void^  and  by  the  other  good :  then  for  the  be  taken  Ar- 
honour  of  the  king  and  the  benefit  of  the  fubjed  fuch  conftruc-  n^Ctaiiyfor 
tion  (hall  be  made  that  the  grant  fliall  be  good.  Co.  6.  Molin.  6.  J^  jj^^^^ 

Co.  10.   67.]  fortheJ^/i^f 

rf  the  fuhjtSfj  and  not  to  make  any  ftrift  or  literal  conftruftion  in  fubvcrflon  thereof.     6  Rep.  6.  a. 
(IS.  9£iic.  In  Scacc.  in  Sir  John  Molyn's  cafe. 

When  a  charter  rf  ihe  king  may  be  taken  to  ttoo  mtnitSf  and  both  intents  arc  of  effcSi  and  good,  la 
■wy  ZAkt  \tfoali  be  taken  tojuch  intent  as  is  mofi  bentjic\al  f<.r  the  king  -,  but  if'il  may  be  taken  to  em 
iattac  of  effe^  and  fmJ,  and  to  another  intent  vo'td,  and  of  no  eifedl,  it  foail  be  taken  and  ewfirued  ac- 
wrifag  tojucb  in'.ent,  that  the  grant  Jball  take  cj^cOy  and  this  in  judgment  oi  the  U>w  ftands  with  the 
ijwntol  ihQ  king;  for  it  was  not  the  intent  oichc  kin^  to  make  a  voiJg;ant.     8  Rep.  167.  a.  Mich. 

7  J»c.    The  Sail  of  Cumberland's  cafe. 5  Mod.  301.  Mich.  8  V/.  3.  S.  C.  cited  Arg.  and 

6»»,  ihai  it  ii  a  good  rule. S,  P.  8  Rep.  56.  Mich.  6  Jac.  in  the  Earl  of  RucUnd's  caie. • 

8«  P.  to  Rep.  hj,  b.  Trin.  i«  Jac.  in  the  church- wardens  of  St.  Saviour's  cafCf  ■  S.  H» 

;i  Rep.  ti.  b.  ^iich•  xo  Jac.  in  the  caCe  of  rrlddle  v.  Napper. 

V01..XVII.  N  2.Pa»3it 
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Pr.  Charters  i.  Patent  ex  ffiero  metu  (hall  be  taken  ftrongeft  for  the  party,  and 
dc  ^•'^^|*^»^  againft  the  king  5  contra  of  patent  granted  upon  furmifi,  or  at  the 
p .  24,  ci  es  ^^.^  Qfxhc  party.     Br. Patents,  pi.  24.  cites  37  H.  6.  li. 

3.  Ancient  charters y  whether  they  were  before  time  of  memory  or 
after,  ought  to  be  conftrued  as  the  law  was  taken  when  the  charter 
was  made,  and  according  to  ancient  allowance;  and  when  any  claim- 
ed before  the  juftices  in  eyre  any  franchifes  by  an  ancient  charter, 
though  it  had  exprefs  words  for  the  franchifes  claimed  -,  or  if  the 
words  were  general,  and  a  continual  poiTefiion  pleaded  of  the  fran- 
chifes claimed  5  or  if  the  claim  was  by  old  and  ohfcure  words^  and 
the  party  in  pleading  expounding  them  to  the  Court,  and  averring 
ctntimral pojfejfton  according  to  that  expo  fition,  the  entry  always  was 
inquiratur fuper pojfejftonem  et  ujunu     2  Inft.  282. 

4.  2  Inft.  496, 497.  Upon  the  ftatute  of  quo  warranto,  18  £•  i. 
fays,  the  rule  laid  down  is  an  excellent  one  for  cotiftru^'wn  of  the 

[  '54  ]  ^'''^'-^  letters  patents y  not  only  of  liberties,  but  of  lands,  tenements, 
and  other  things  which  he  may  lawfully  grant,  that  they  l\ave  no 
Arid  or  narrow  interpretation  for  the  overthrowing  them,  but^?- 
cundumearundempleniiudlnemjudicentur^  viz.  to  have  a  liberal  and 
favourable  conftruclion  for  the  making  them  available  in  law  ufque 
ad  plenitudinem,  for  the  honour  of  the  king;  and  that  it  is  alio 
hereby  implied,  that  they  are  to  be  conftrued  fecundum  eanun  pl#- 
nitudinem,  viz.  as  fully  atid  beneficially  as  the  law  nvas  taken  at  that 
time  when  they  were  made ;  and  I-iOrd  Coke  adds,  that  certainly  thefc 
ancient  laws  were  dire£lions  to  the  fages  of  the  law  for  the  conftruc- 
tion  of  the  king's  charters  and  letters  patents,  as  appears  in  our  books. 

5.  43  EUz,  I.  enafts,  that  the  letters  patents  of  all  grants  made  by 
the  queen  fhall  be  expounded  moft  beneficially  to  the  patentees^  any  rmf 
namingy  mifrecitaly  non-recital,  {5V.  notwithflanding, 

6.  Every  gift  or  grant  of  the  king  has  this  condition  either  «• 
preffed  or  implied  annexed  to  it ;  fc.  ita  quod  patria  per  donattonem 
illam  magis  folito  non  oneretur  feu  gravetur.  n  Rep.  86.  b. 
Trin.  44  Eliz.  in  the  cafe  of  monopolies. 

7.  King  James,  ex  certa  fcientia,  &c.  granted  to  Jehu  Webb 
the  office  of  the  mafler  of  tennis-playy  as  well  within  the  palace  ofWefl' 
vihiflery  as  of  the  faid  king  elfewhercy  during  his  life ;  it  was  ad- 
judged, that  this  grant  fhould  have  a  reafonable  conftru£lion,  and 
extend  not  only  to  when  the  king  himfelf  plays  in  perfon,  but  like- 
wife  to  tennis  plays  of  the  hin^s  houfhold.  8  Rep.  45.  Mich.  6  Jac 
C.  B.  Jehu  Webb's  cafe. 

8.  When  the  king's  grant  cannot  be  conftrued  to  a  double  intexit, 
the  fame  is  then  to  be  conftrued  according  to  the  intent  and  tneamng 
of  the  king.  Per  Williams  J.  Bulft.  6  Hill.  7  Jac.  in  cafe  of  the 
Earl  of  Shrewft)ury  v.  the  Earl  of  Rutland. 

Cro.  J.  521.  9-  The  king  leafed  for  21  years,  and  the  lejee,  his  executors  and 
pi.  7.  Hia.  afligns,  were  thereby  tied  to  repair »  And  it  was  moved,  that  this 
B^ iVsir  ^^^^S  ^^^  king's  patent,  wherein  the  leffee  takes  only,  and  not 
John  Brett  made  by  him,  whether  that  claufe  for  the  repairing  fliould  be 
V.  Cumber-  taken  and  interpreted  as  a  covenant  on  the  lejfeis  part^  to  bind  him 
*"***•  and  his  afligns.      And  refolved,   that  it  fhould.      Cro.  J.  2401 

Pafch.  8  Jac.  B.  R.  Lord  £wre  v.  Strickland. 

6  JO.  In 
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10.  In  fcyeral  cafes  though  the  grant  of  the  king  exUnds  to  a  -^  5f  *« 
future  fimty  yet  itJbaJI  be  intended  of  things prefent  and  in  efle  at  the  ^'me^^^r! 
time  of  the  grant.  Dav.  Rep-  15.  a.  Mich,  15  Jac-  B.  R.  in  Ire-  ties  in  all  my 
land.    In  the  cafe  of  cuftoms.  {''"^h  1  fl^aii 

have  die  h. 
botieim  the  lands  which  I  had  at  the  time  of  the  grant,  and  net  in  the  land  tvhich  1  purcbafe  after, 

Dar.  Rep.  15.  a.  in  the  cafe  of  cuftoms,  cites  3}$  H.  6>  10.  a. So  if  the  king  grants  Jibisrties 

iaaS  ny  dtmefntSi  and  after  a  tenancy  e (cheats,  I  (hall  not  have  the  i'Urtics  in  tie  lands  nrwly  tf" 

(htand,    Dav.  Rep.  1 5.  a*  in  the  cafe  of  cuftoms. So  if  the  king  grants  catslla  feknum  quorum' 

anqutf  aad  after  by  parliament  «n  a£i  is  nu^efel.ny  nohicb  was  not  f:ieny  before y  the  grantee  diall  not 
have  the  goods  of  a  perfon  attainted  of  fuch  felony.  Dav.  Rep.  1 5.  a.  in  the  cafe  of  caftoms.-^->^0 
»here  the  bifliop  of  London  has  jura  regaha^  and  efcheats  of  treafon  within  his  county  palatine,  he 
ftall  not  have  the  lands  of  tenant  in  tail,  attainted  of  treafon.     Dav.  Rep.   1 5.  a.  in  the  cafe  of 

CBQOni* 

11.  When  there  are  words  in  a  grant  of  the  king,  ivhich  under 
a  general  name  comprehend  things  royal  and  things  bafe^  it  fhall  be 
taJ^en  in  favour  of  the  king)  and  the  bafe  things  Oxall  pafs,  and 
the  ro]raI  fhall  remain  in  the  crown.  Dav.  Rep.  17.  a,  in  the  caf<? 
ofcuftoma,  cites  PI.  C.  333.  [in  the  cafe  of  mines.] 

12.  A.  was  attaint  of  treafon.     It  is  found  by  office,  that  A.  Without 
was  feifed  of  the  manor  of  D.  the  day  of  the  treafon  committed  this  recital 
(where  in  truth  C  was  in  pojfejfton^  and  it  was  his  inheritance.)  j^nremit- 
The  king  grants  this  to  B.  in  fee.     B.  reconveys  this  land  to  the  ted,  hut 
king.    The  attainder  of  A.  is  annulled  by  aft  of  parliament.     The  ^fi^^PP^^  h 
Ung  by  patent  reciting  C.*s  rights  grants  the  land  to  C.  by  patent.  thc^fafd^MJ 
In  this  cafe  C*  is  remitted  to  his  ancient  right  in  the  manor.     By  tent,  to 
all  the  judges  of  England.     Jenk.  196.  pi.  4.  oth«  r?ht 

*than  by  the  patent.     Ibid,  cites  33  H.  S.  Br.  Cafes,  206.         The  recital  and  grant  axnounti  to  a 
idHtutioo  apoB  pedtLon  of  right.    Jenk.  196.  pi.  4.  (bis)  cites  Kclw.  158.  2  H.  7.  17. 

13.  The  conftruf^ion  made  on  grants  of  the  crown  is,  that 
where  the  intention  is  plain  the  words  are  taken  mod  favourably 
for  die  fubjea*  Per  Raymond  Ch.  J.  Gibb.  308.  Trin.  5  Geo.  2. 
Dr.  Bcntley  v.  Ely  (Biihop), 

14.  It  was  obje£led  by  Turton  J.  that  the  general  words  (hould 
be  conflnied'  tuith  relation  to  the  recitals^  which  Holt  Ch.  J,  faid 
was  £)  fometimes;  as  when  the  king  defigns  a  profit  to  himfcif ; 
asm  a  grant  of  concealed  lands^  and  not  to  diminifli  his  revenue. 
But  if  there  are  words  tojbew  his  intent^  non  obJln?ite  that  they  are 
not  concealed,  there  the  patent  Ihall  be  good.  Skin.  663,  Midi. 
8  W.  3.  B.  R.  in  the  cafe  of  the  King  v.  the  Bifhop  of  Chefler.— 
Gtct  Hard,  231. 


(0.  c.  2)  Difference  between  the  Grants  of  the  King 
and  a  common  Perfon^  as  to  the  EfFedl  thereof. 

!•  |F  the  king  grants  lands  by  letters  patents,  and  fays  not  for 
^  *  what  time,  it  is  but  a  leafe  at  will.  D,  270.  pi  22.  Marg. 
Cites  it  as  adjudged  17  E.  3.  and  affirmed  by  Coke  in  C.  B  Pafch. 
•'--  Jac.  And  he  denied  the  opinion  of  Choke  5  E.  4.  8. 
21 E,  4.  46.     Cro,  76,     5  H.  5»  3.     Co.  Litt.  21.  b. 

N  2  a»  L^aff 
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4,  Leafe  of  dutchy  lands  was  made  by  the  king  in  his  minority^ 
yet  good.     D.  209.  b.  22.     Mich.  3  &  4  Eliz.     Anon. 

3.  By  the  common  law  the  grant  of  every  common  perfon  is 
taken  more  ftrong  againft  himfelf,  and  more  favourable  againil  a 
ftranger ;  but  grant  of  the  king  is  taken  more  ftrong  againft  a 
ftrangcr,  and  more  favourable  as  to  the  king ;  though  the  thing 
which  he  grants  came  to  the  king  by  purchafe  or  defcent.  Per 
Wefton  J.  PI.  C.  243.  Trin.  4  Eliz.  in  cafe  of  Willion  v.  Lord 
Barkley. 

4.  If  the  king  grants  a  manor,  except  all  courts  and  perquifiUs, 
it  is  good ;  but  in  the  cafe  of  a  fubjc£l,  it  is  void.  D.  288. 
b.  54.  Pafch.  12  Eliz. 

S.c.  cited    '    S-  The  deed  of  a  fubjeft  has  relation  only  to  the  time  of  the 

2  L.  F.  R.    delivery,  and  not  to  the  time  of  the  date  5  but  the  charter  of  the 

140.  tit.       j^-jjg  j^j^g  relation  to  the  time  of  the  date,  and  not  to  the  time  of 

the  delivery ;  inafmuch  as  matters  of  record,  by  prefumption  of 

law,  import  truth  in  them.     Per  all  the  jufticcs.    PI.  C.  491. 

Mich.  18  &  19  Eliz.  in  the  cafe  of  Ludford  v.  Grctton, 

So  If  the  6.  The  grants  of  the  king  are  favourably  interpreted,  fo  as  n» 

king  had       prejudice  Jhall  accrue  to  the  king  by  cofifiruBion  or  imptication  upon 

'  frf's/an'd  ^^^  psint,  any  more  than  he  truly  intended  by  it.     5  Rep.  56. 

his  heirs,       Mich.'  30  &  31  Eliz.  in  Knight's  cafe. 

and  in  truth 

J.  S.  wjs  bh  vVUitit  tbh  Jh':uhl  not  Inftarchje  b'lm  by  Implication^  Ibid.         And  if  ftpe  srt  miihtti 

to  the  king,  and  the  king  reltajn  to  tie  cnf,  yet  this  HiaII  not  dii^harge  the  other.  Ibid,  cites  x  R.  3.4. 

21  E.  4.  ^6.  and  34  H.  6. And  if  the  king  reUaJes  all  dcmattds,  this  ihail  not  relufe  a  ri^  9f 

iub.rltancc.     Ibid,  cites  6H.  7.  15.  and  11  H.  7.  10. 

7.  If  the  king  has  two  manors  A.  and  B.  and  grants  totum  illud 
manerium  de  A,  ^  B.  cum  pertinentiis  in  the  county  of  C.  the 
grant  is  void  as  to  the  king.  In  the  cafe  of  a  common  perfon  both 
manors  would  pafs.  i  Rep.  46.  a.  Trin.  42  Eliz.  in  Alton- 
wood's  cafe. 

8.  By  the  words  (omnes  terras  dominicales  manerii  dc  W.) 

In  the  king's  cafe,  cuftomary  lands  held  by  copy,  parcel  of  the 
fame  manor,  ftiall  not  pafs  \  but  otherwife  it  is  in  cafe  of  a  com- 
mon perfon.   i  Rep.  46.  b.     Trin.  42  Eliz.  in  Altonwood's  cafe. 

fcription       (P.   c)    Patents  Alloixance.     What  Patents  need 
n/"^'  Allowance. 

!•  'TpHE  charter  of  the  ling  granted  before  time  of  memory  is  not  of 
'*    any  value  now.     8*H.  6.  4.  b. 
See  Conu.         f  2.  CoHufance  of  pleas  granted  before  time  of  memory  is  not  of  any 
•"sr  ^Pa-     ^^^^^  Vio^y  if  it  has  not  been  allowed  fincc  time  of  memory. 

tents, pi.  a7.    8  H.j5.  4.  b.    *  I4  H.  6.   12.  b.] 

cites  s.  c.  [3.  A  grant  de  catallis  of  fuch  men  as  fliall  be  outlawed  in  a 
perfonal  a£lion  before  time  of  memory,  is  not  of  value  without  con- 
firmation. 1 1  H.  6.  50.  b.] 
Br.  Patents,  [4*  ^  releafe  of  a  corody  by  the  king  to  an  abbot  before  time  of 
pi.  a;,  cites  mcmory  is  not  any  difcharge  now^  if  it  has  not  been  allowed  fince 
s.  c.  jjirx 


prerbgatibe  of  tljt  &fn0.  15^ 

time  of  metnorv,  though  the  king  never  was  fetfed  of  the  corody  after 
thereUafe  :  for  it  is  due  of  common  right y  if  there  be  no  difchargc. 
14  H.  6.  12.] 

[5.  If  the  king  had  granted  to  one  before  time  of  memory,   Br.  Patents, 
that  he  and  his  heirs  Jhould  net  be  impanelled  in  any  juryy  yet  this   P**  *7-  citw 
fliall  not  be  any  difcharge  without  allowance^  though  he  had  never         \  _ 
been  impanelled  afterwards,    yet    he  had  not  *  any  means  to   •  poj.  ao,. 
compel  the  fheriff  to  impanel  him.     14  H.  6.  12.  b.]  i-  -y^ 

[6.  If  the  king  before  time  of  memory  granted  to  another,  that  Br,  Patent?, 
ht  and  bis  heirs  Jhould  be  difiharged  of  toll,  this  is  not  any  difcharge  ^^  q^'  ^*^* 
without  allowance.     14  H.  6. 12.] 

[jm  If  a  man  pleads  the  charter  of  the  king,  dated  before  time,  sRep.  29.  •• 
&c.  rf  goods  and  chattels  of  felons,  then  he  may  prefcribe  to  have  it  ^^  ****  "*• 
with  a  confirmation  after  time,  &c.     Kel.  8  H.  8.  190.]  v^^^ 

[8.  If  a  man  (hews  the  commencement  of  afanffuary,  fcillcet, 
if  he  (hews  the  letters  patents  of  the  king,  and  the  bulls  of  the  pope, 
dated  before  time,  &c.  then  he  may  prefcribe  with  confirmation 
after  time>  &c.  but  otherwife  not.     8  H.  8.  190.] 

9.  If  charter  *  of  exemption  of  jury,  or  the  like,  htjbewn  in  the  •  Ong.  is 
time  of  the  fame  king  who  granted  it,  there  needs  no  writ  of  allow-  if^^^- 
ance.    Per  opinionem  ;  but  Brooke  makes  a  quaere.     Br.  Patents, 

f^.  84.  cites  39  £.  3.  25. 

10.  KingH.  2.  founded  the  abbey  of  St.  Bartholomew  in  Lon- 
don, and  granted  that  Xhcj  Jhould  be  as  free  in  the  church  as  the 
king  was  in  his  crotun.  It  was  faid  by  feme,  that  the  king  was  ncft 
barred  of  corody  and  penfion  by  fuch  general  words,  becaufe  they  arc 
incident  to  him  as  founder,  Hody,  Trefham,  and  Po'rtington  held 
the  grant  good  ;  and  Portington  held  it  good  without  allowance. 
But  Pafton,  June,  and  Vamp  held  it  not  good  without  allowance. 
Br.  Patents,  pi.  27.  cit«s  14  H.  6.  12. 

11.  What  cannot  pafs  without  charter,  is  not  good  without  al- 
lowance in  eyre  ;  but  otherwife  it  is  of  a  thing  lying  in  prcfcrip-    • 
tion  without  charter ;  for  ufage  makes  it  as  leets,  waifes,  ftrays. 
Per  Coke  Ch.  J.  Roll.  R.  194.  in  cafe  of  the  King  v,  Wray. 

12.  Grants  of  franchifes  and  liberties  mud  be  allowed  in  eyre  ; 
and  fo  my  lord  Rolls  mud  be  underflood  in  his  Abridgment. 
2  Mod.  322.  Trin.  34  Car.  2.  B.  R.  in  cafe  of  James  v.  Trollop. 

(Q^c)  Patents  Allowance.     What  Allowance  will  be 

peremptory  to  the  King. 

[i.  TF  allowance  has  been  of  coniifance  in  eyrcy  this  is  peremptory 


I.  TF  allowance  has  been  ofconufc 
*  to  the  king.     44  E.  3.  i8.] 


[2.  But  j^(!onufance  has  been  allowed  in  B,  againjl  the  law,  yet    [  I57  ] 
if  afterwards  it  appfears  to  the  Court  that  it  was  not  well  granted 
Wore,  they  ought  not  to  grant  it  again.     44  E.  3.  18.] 
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(K.bKL^b)  (^*  c)  Patents.  Grants.  [What]  fhall  pafs  by  general 
(:i.b)(A.c)    Words,  with  Reference  to  other  Perfon  or  Thing. 

to  (E.  c)  '  ° 

[i.  "\T7HEN  the  charter  of  the  king  in  general  terms  refers  to  a 
^  ^  ccrtcintyj  it  contains  as  exprefs  mention  as  if  the  cer- 
tainty had  been  cxprefled  in  the  charter,  though  the  certainty  to 
which  the  reference  is,  be  not  of  record^  but  lies  in  averment  by 

•Set(L.b)  matter  en  pais,  or  in  faft.  Co.  lo.  *  Whistler,  64*  Refolved 

^'  '•  Co.  9.  count.  Salop,  46.  b.J 

See  (F.  f )  (S  •  c)    Exemptions. 


Noexemp-    [l.  1 F  the  king  grants  to  another  to  be  exempt  of  admiral  junf> 
tion  from  1   ^i^i^n  of  th'uws  within  a  certain  liberty^  this  is  not  good  witb- 

Drdinarv  .    .  J  o       _  .  .  ./'_  .  _  o    _        _  . 


Ko 

tion  rrom  A   di^lion  of  things  ivithin  a  certain  liberty^  this  is  not  good  with- 

jnfticcmiy  ©ut  giving  power  to  have  admiral  jurifdi£^ion  there;  for  if  it 

be  pleaded,  fhould  be  good,  there  would  be  flyfliVwr^  £^y/^/f5p.    Trin.  15  Can 

ty  L^i/ rt'"  ^-  ^-  l^etween  and  Stidson.     Per  curiam*     Pro- 

JhrwMJu-  hibition  denied  in  this  cafe  to  the  court  of  admiralty  upon  this 

rifdiaion  reafon,  and  the  court  faid  that  this  was  fo  refolved  in  the  cafe  of 

^f^.  COLEHEEBERT.]  . 

ted^  in  tt'oat  manner  jufiice  tncy  ht  done  ;  for  the  king  cannot  grant  an  exemption  without  fuch  a  pio- 

▼jfion,  for  a  total  exemption  from  juftice  cannot  be.     Per  Hoi:  Ch.  J.  Skin,  685,     Brown  v.  Bor- 

lace. 

Jtff  Brooke  2.  King  H.  4.  had  granted  to  the  reflor  of  Edington,  his  con- 
tSt'thT  freres  and  fucceffors,  t/jat  when  any  tax  or  tallage  by  the  commonahj^ 
king  is  in-  or  tenth  by  the  clergy^  Jball  be  granted  to  hsniy  that  the  reBor  and  his 
i^f'*h'^*^^  yj/rr^rj,  their  goods  f  chattels,  lands  and  poffejfton  Jball  be  difchargti 
parliament,  ^f  ^^  >  ^"^^  ^^^^  ^  tenth  was  granted  to  the  king  by  his  clergy,  and 
and  when  the  colleciors  upon  their  payment  prayed  to  be  difcharged  of  10  L 
this  is  grant-  ^o  be  Icvicd  upon  the  rcdor,  which  they  could  not  levy  by  reafon 
hwitanceto  of  the  grant  aforefaid ;  and  the  reftor  came  and  put  in  a  pica, 
the  king,  as  containing  this  matter,  and  prayed  to  be  difmifled  ;  and  the  king's 
"  dlT^th  attorney  demurred.  And  per  Fortefcue,  the  grant  is  void  j  for  it 
beft  opinion  "^^^  ^'^^  ^''  ^^*'  ^*''^  ^^  ^^^  ^"^^^  of  the  grant.  And  per  Newton,  the 
the  grant  it  grant  here  is  not  good  j  for  tenths  and  fifteenths  are  at  the  will^ 
^[h^rtc.  ^^^  t*^^^^^ '  ^"^  therefore  the  king  is  not  inheritable  to  it.     Br.  Pa» 

'tormayftad  tentS,    pi.   \(i>    citCS  Ip  H.  6.  62. 

by  rebutter y  erdjh^H  not  be  cor:; died  to  fue  by  petition  of  it,  nor  to  have  writ  of  corenant  agajnft  a  com- 
mon peribn  upon  fuch  a  grant  by  him,  as  to  hold  without  impeachment  of  waftc,  &c.     Ibid. 

For  more  of  j.  In  attaint,  a  man  (hewed  forth  charter  of  the  king,  that  he 
fee  Trial  Jhotild  not  be  fwcrn  in  ajfize  juries  nor  attaints^  and  prayed  allowance 
(A.c.2}&c.  thereof.  Qusere  5  for  a  juror  upon  attaint  Ihall  expend  20I.  and 
if  hereby  tliere  fliall  be  any  default,  then  it  fecms  tliat  the  charter, 
by  this,  Ihall  be  void  j  and  it  is  faid  that  Sir  Richard  Newton  dif- 
allowed  fuch  cliarter  for  this  caufe,  and  fo  he  may  well  by  the 
words  of  the  ftatute  of  Marlebridge,  14.  Br*  Exemption,  pL  lo- 
cites  34  H.  6.  23, 

4-  Th« 
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4.  The  king  granted  to  the  hurgejfes  (fC.  that  xiicjjbould  not  be 
ImpUaded  extra  their  walls  but  before  the  bailiffs  of  T.  of  things  done  in 

T.  And  byfome  the  grant  is  void ;  for  the  king  cannot  compel  a  [  ir 8  1 
man  to  fue  extra  Bancum  unlefs  he  will ;  but  the  beft  opinion  was 
contra ;  and  that  itflands  ivith  juflice  that  the  king  may  grant  co* 
nufance  of  pleas,  and  fo  of  grant  of  things  done  in  D.  to  be  tried 
in  B.  Br.  Patents,  pi.  67.  cites  12  E.  4.  67. 

6.  The  king  cannot  grant  a  charter  of  exemption  to  any  man  to  D-  52- 

be  freed  from  election  of  knight ^  citizen y  or  burgefs  of  the  parliament  ^^"^^^,1^'* 

(as  he  may  do  of  fome  inferior  ofBce  or  places)  becaufe  the  elec-  ctanvU,  m 

tions  of  them  ought  to  be  free,  and  his  attendance  is  for  the  fer-  h*«»  reading 

vice  of  the  whole  realm,  and  for  the  benefit  of  the  king  and  his  {^2^h^ 

people,  and  the  whole  commonwealth  hath  an  interejl  therein  ;    and  feen  a  patent 

therefore  a  charter  of  exemption  that  king  H.  6.  had  made  to  the  granted  to, 

citizens  of  York,  of  exemption  in  that  cafe,  was  by  z&  of  par-  ^oujj*^^* 

liament  enaded,  and  declared  to  be  void.     And  though  we  find  hccompeiicd 
fome  precedents,  that  lords  of  parliament  have  fued  out  charters  of  ^obejepcant, 

exemption yh?wi  their  fervice  in  parliament^  yet  thofe  charters  are  YJ^l'ff'^^ 

holden  to  be  void ;  for  though  they  be  not  eligible,  as  is  aforefard,  he  cook  this 

yet  their  fervice  in  parliament  is  for  the  whole  realm,  and  for  the  f  ^r"> 

benefit  of  the  king  and  his  people,  of  which  fervice  he  cannot  be  asWin^tli 

exempted  by  any  letters  patents.    And  if  he  hath  lafam  phantaftamy  king  to 

or  be  extremely  fick,  or  the  like,  thefe  be  good  caufes  of  his  ex-  ^^:  «  ^«> 

cufe  in  not  coming,  but  no  caufe  of  exemption ;  for  he  may  re-  ©r  knigift^ 

cover  his  memory  and  health,  &c.     So  as  the  faid  precedents  the  king 

were  grants  de  fafto,  not  dc  jure  \  for  if  the  king  cannot  grant  a  "*?f  {P*"^* 
charter  of  exemption  from  being  of  the  grand  affife  in  a  writ  of  {^^  \b\ngt 

right,  or  of  a  jury  in  an  attaint,  for  the  mifchief  that  may  follow  as  are  in  the 

in  thofe  private  adlions ;  a  fortiori,  he  cannot  grant  any  exemption  'jl^^^^"  'if 

to  a  lord  of  parliament ;  for  his  fervice  in  parliament  is  public  for  though  the 

the  whole  realm.     But  if  any  lord  of  parliament  be  fo  aged,  im-  king  fends 

potent,  or  fick,  as  he  cannot  conveniently,  without  great  danger,  |J^  ^^"^j^? 

travel  to  the  high  court  of  parliament,  he  may  have  licenfe  of  the  or  coroner 

ting  under  the  great  feal  to  be  abfent  from  the  fame,  during  the  to  ekft 

continuance  or  prorogation  thereof;  but  if  the  rehearfal  be  not  a;)^^^^^^* 

true,  or  if  he  recover  his  health,  fo  as  he  become  able  to  travel,  gffe,hccih- 

he  muft   attend  in  parliament;  or  without  any  fuch  licenfe  ob-  notdifpenfc, 
tained,  if  he  be  fo  aged,  impotent,  or  fick,  as  is  aforefaid,  and  yet 
is  amerced  for  his  abfence,  he  may  reafonably  and  honeftly  ex- 
cufc  himfelf  by  the  itatute  of  5  R.  2.  4  Infl.  49.  cap,  i. 

7.  The  king  granted  to  the  city  of  Canterbury,  a  privilege  to  be  ^'  '59- 
exempted  from  ferving  on  juries  out  of  their  cityy  excepting  only  in  name  of  the 
cafes  of  treafon  ;  and  in  exprefs  words  that  they  fiiouid  not  ferve  King  v.  the 
coram  ipfo  rege  ;  and  it  was  agreed  by  all,  that  without  fuch  exprefs  ^^^^  °^  ^*"- 
daufe,  the  grant  would  not  exempt  them  from  fcrving  on  juries  Raym^^TTj. 
in  the  court  of  B.  R.  Sid.  243.  Pafch.  17  Car.  2.  B.  R.  The  s.c.-i — " 
King  V.  Percival  &  al.  ^^^'  389- 

8.  It  was  agreed  per  omnes,  that  though  xht  privileges  of  Lon^  jifCcb.  50. 
don  are  confirmed  by  parliament,  the  king  may  by  his  charter  ^r^iw/  pi.  4*  &  54- 
exemptions  from  them.  Sid.  288.  Trin.  18  Car.  2,  B.  R.  in  the  P^- H- s.c. 
cale  Ol  DWaliQW  v.  the  City  of  London.  the  city  cf 

N    4  9.    In  London  v. 

Sw.iilaw. 
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9.  in  replevin,  the  defendant  avbwed  tKe  takUig  as  a  diftrefs 
towards  tlic  repairing  the  highways.  The  plaintiff  replied  and  fet 
forth  a  grant  from  tlic  king  for  exempting  the  lands,  where,  &c. 
from  that  duty.  It  was  argued,  that  fuch  grant  was  not  fufhcicnt, 
becaufe  it  was  prior  to  the  making  this  ftatute,  and  fo  before  any 
caufe  of  action,  and  judgment  accordingly  was  given  for  the 
avowant.    3  Mod.  96.  Hill,   i  Jac.  2.  Brett,  v.  Whitchot. 

10.  Exempt  jurifdiftion  is  this,  and  was  granted  to  cities  and 

towns  corporate  for  benefit  of  trade ;  it  was  a  grant  to  the  ftremeii 

r  I  re  ]    vf  fuch  a  city  or  town,  that  theyjhould  not  he  impleaded  out  of  their 

zity  or  tcv/n ;  and  this  grant  was  good,  if  there  were  a  court  in 

the  city  or  town,  to  hold  plea  of  the  matter.     Per  Holt  Ch.  J. 

12  Mod.  644.  in  the  cafe  of  Crofie  v.  Smith. 

S.  P.  Fcr  1 1.  As  to  an  exempt  jurifdiFnony  that  akOa\'S  is  for  the  benefit  and 

Holt  Ch.  J.  eafe  of  the  refiants  within  fuch  a  vill,  borough,  &c.  not  to  be  fued 

11  Mod.       Qy^  Qf  ^l^gjj.  yiji^  f^^^     j^^^  ^\^^^  fyj.g  jj^gy  j^jjy  *wnve  that  benefit, 

of  Crofle  V.  and  remove  their  caufes  to  the  fuperior  courts ;  and  if  one,  who  is 
Smith.         within  an  exempt  jurifdiftion,  be  impleaded  out  of  iiy  his  'way  is  to 
plead  iff  and  the  lord  has  nothing  to  do  with  it.     12  Mod.  666.  in 
the  cafe  of  Taylor  v.  Reignolds. 

1 2.  Lord  lieutenant  of  Middlefcx  is  empowered  by  the  1 4  Car,  2. 
to  inflici  a  penalty  of  20I.  upon  perfons  fo  and  fo  qualified  for  not 
finding  a  horfe,  &c.  to  ferve  in  the  militia.     King  Cha.  2.  in  the 
15th  year  of  his  reign,  granted  to  the  college  of  phyficians  a  char- 
ter of  exemption  yri?m  bearing  or  providing  arms  to  ferve  in  themilitiai 
by  which  charter  another  is  recited,  which  was  granted  to  the  faid 
college  by  H.  8.  and  another  by  Ja.  i .  exempting  them  from  fcveral 
fervices.     It  was  ftrongly  argued  pro  &  con.  whether  the  king 
could  grant  charters  of  exemption  from  penalties^  isfc,  impofed  b) 
oB  of  parliament.     The  Court,  upon  the  firft  argument,  declared 
it  a  cafe  of  great  difficulty  and  confequence,  as  to  the  prerogative  of 
the  king,  and  the  general  right  of  the  fubjeft,  and  therefore  ought 
not  to  be  determined  on  a  cafe  ftated.     But  upon  this  firft  argu- 
ment, the  Ch.  J.  was  of  opinion,  that  the  king  by  his  prerogative 
could  not  difpenfe  with  an  a<St  of  parliament  which  was  made  for 
tlic  public  good  of  the  whole  nation  ;  but  the  queftion  in  this  cafe 
was,  v/hether  this  ftatute  had  divefted  the  king  of  any  part  of  his 
prerogative,  or  whether  it  was  made  to  eafe  him  of  the  care  of 
arraying  militia,  and  intrufting  the  lieutenants  and  other  officers 
therewith  ;  for  if  it  was,  tlien  it  did  not  diveft  him  of  any  authority 
he  had  before  the  a£l.     Now  he  was  of  opinion,  that  this  charter 
did.  not  exempt  the  phyficians  from  being  contributory  to  the  find- 
ing men  to'  ferve  in  the  militia,  though  probably  it  might  exempt 
them  from  perfonal  duties  ;  yet  it  cannot  be  inferred  from  thence, 
that  he  might  exempt  thtni  from  being  contributory  to  others  to 
perform  thofe  duties  which  are  required  by  an  aft  of  parliament, 
efpecially  where  the  fuhjcFt  hath  an  interejl  that  fuch  duties  flioukl 
be  performed,  or  a  lofs  if  they  ftiould  not,  and  the  better  opinion 
fecmed  to  be,  that  the  king  could  not  exempt  in  fuch  cafes.    That 
in  th© principal  cafe,  the  contribution  to  be  mi'.dc  to  the  finding  * 
man  v*ith  arnisxo  ferve  in  the  militia,  is  zchar'^s  upon  the  lands,  ^ 
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tee!!  as  on  ibtperfins  of  the  owners ;  and  if  thw  charter  of  cxcmp-  *  S.P.  or  to 
lion  thouiU  be  goo<l,  it  would  increafc  the  charge  on  all  the  lands  of  J^j . '^^  f  j^^^ 
perfons  not  exempted,  which  would  be  a  very  great  damage  to  fuch  of  contribv. 
pcrfons,  bccaufe  the  phyficians  who  are  exempted  are  a  conftdcrable  ^'^°  ^  f 
bodr  of  men  in  every  counter;  for  which  reafon  it  would  be  very  may^dir-' 
hitrd  if  the  king  had  power  to  leffen  the  tax  impofed  upon  one  man,  char£«  as  it 
and  charge  it  upon  another  ;  befides,  the  king  cannot  exempt  in  any  ^""''j  qu«- 
tafs  %vhere  tbefubjeB  hath  an  interejij  as  where  particular  perfotu  are  r2\oll5*4..' 
b^utid  by  prefiription  or  tenure  to  *  repair  bridges^  the  king  cannot  ex-  in  notiscitei 
empc  them  irom  repairing ;  becaufe  all  the  fubjefts  have  a  common  ^'"**'  ^^- 
bcnefit  to  pafs  and  repafs  over  public  bridges ;  but  it  was  adjourned  -  £.  t?' 
for  a  farther  argument.    8  Mod.  i8,  19.  Mich.  7  Geo.  1721.  the 
cafe  of  Sir  Hans  Sloane,  prefident  of  the  college  of  phyficians. 


(T,  c)     Exemption^     To  what  Thing  it  (hall  exUnd. 


[160  3 

Fol.  202. 


[l.  iF  the  king  grants  to  a  biihop,  quod  omnia  maneria,  //omnes 
*-  terrx  &  omnia  feoda,  of  the /aid  bijbop  and  bis  fuccejjbrs  inde 
inperpetuum  libera ^nt  et  quieta  offuchforejl  of  the  king,  &c.  The  bi- 
fliop  alia  maneria  fua  terras  &  homines  fuos  clamare  non  poteft  efTe 
quieta  de  fore  it  a,  quam  ilia  qua  tempore  confeElionis  illius  charts 
fuerunt  infeiftna  of  the /aid  bijbop*  18  E.  i.  lib.  Pari.  I.  Bifliop  of 
Coventry  and  Litchfield's  cafe.] 

[2.  If  the  king  grants  to  an  abbot,  that  he  et  homines  fuijint  quieti 
tti  omm  theolonio  in  omniforo  et  in  omnibus  nunSnis^  et  in  omni  tranptu 
partuum  viarum  et  marium  per  totum  regnum  noilrum  et  omnia  mer^ 
catajua  et  hominum  fuorum^  l^c.  The  abbot  and  his  men  fhall  be 
only  quit  ex  prxftatione  theolonii  in  venditionibus  &  emptionibns 
per  {pios/a^is  de  necejfariis  fuisy  ut  in  viHu^  vejtitu,  ic  fimilibus  & 
hoc  ad  opus  proprium  ipforum  abbatis,  &  hominum  fuorum,  fed  fi 
pnedidus  abbas  aut  homines  fui  emptiones,  fed  venditiones  fecerint 
ut  mercatorcs  communes^  &  de  communibus  merehandifis  &  ratione 
mcrchandifarum  faciend.  debent  theolonium,  ficut,  &  cxteri  mer- 
catores  communes,  non  obftante  charta  praedifta.] 

3.  No  franchife,  nor  charter  of  exemption,  (hall  be  allowed  againjl 
the  khig^  nor  array  ihall  not  be  challenged  againft  the  king. 
Br.  Prerogative,  pi.  87.  cites  38  AIT.  19. 

4.  Grant  was  made  by  the  king  to  the  abbot  of  C.  that  htjbould  ^«''  Pttents, 
fttt  be  colleBor  of  the  tenths  granted  per  clerum  Anglia^  and  tenths  were  |  *  ^'*  "^* 
graraed  by  the  province  of  Canterbury^  and  the  abbot  was  appointed  Jenk.  138. 
to  be  colle£lor  of  it  by  the  archbiiliop  of  C.  and  pleaded  his  patent  P**  ^3«  cites 
in  the  Exchequer  to  be  difchargcd,  inafmuch  as  diis  tenth  was  not  xbe'JjVJr  * 
granted  per  totum  clerum  Angliac ;  for  the  province  of  York  tfWtiitbam^t 
granted  nothing.  And  alfo  the  convocation  granted  that  no  perfon  ^'^^*  ^*  ^• 
privileged  fhould  be  difcharged,  See.  but  this  is  not  to  the  purpofe  ;  Jenkins fay§ 
for  rhis  cannot  toll  the  power  of  the  grant  of  the  king ;  and  yet  per  this  is  agood 
Cur.  the  grant  is  good,  though  it  be  not  by  all  the  clergy  \  for  the  Pj^^edenc. 
province  of  Canterbury  and  York  do  not  intermeddle  \  and  alfo  the  ftrud>ions  of 
x)iie  audthc  other  is  clerum  Anglix  \  for  if  one  be  bound  to  pay  the  king*« 

20I.    parents  art* 
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difliononr  to  aol.  if  mcn  of  L.  come  to  B.  there  if  two  men  of  L.  come  to  B.  the 
s"?  BrT  ^t>l*gor  ihall  pay  the  2ol.  though  all  the  men  of  L.  do  not  come  to 
fitemption,  ^  B.  and  alfo  the  patent  is  ex  certafcientia  et  mero  motUy  which  is  taken 
pi.  14.  cites  moft  ftrongly  agajnft  the  king;  contra  of  patent  upon  faggcftion; 
ind  thatthe  ^"^  ^^^  ^^^  fhewing  of  the  patent  in  the  convocation  houfe  is  no 
king  may  cftoppel  againft  the  abbot  \  for  they  can  neither  allow  nor  difaUow 
•»«»P^  it  there,  and  it  is  no  matter  though  the  abbot  was  one  of  them  in 
the  coiiecr*  ^'^  convocation  who  granted  the  tenths ;  for  this  is  diverfis  rc- 
tion  of  fpedibus,  and  therefore  the  patent  and  grant  is  good.  Per  Cur. 
*?"*•»         Br.  Exemption,  pi.  9.  cites  21  £•  4.  44- 

biihop  be  inheritable  to  name  collc^ors ;  and  that  upon  fuch  difcharge  the  biHiop  ooght  to  name  aai 
certify  to  the  £xchf(]uer  another  coile^or.  And  if  he  lobu  isfi  txemfud  takes  it  fan  him  the  ceiledht  is 
•IK  county,  yet  he  nwy  plead  bh  patent  tu  to  another  coumy^  if  be  be  alfigoed  coUeAor  there.  Br.  Vi- 
leatSy  pi.  90..  cites  S.  C. 

5.  If  the  king  grants  to  one  a  franchife  royal,  fcllicet,  that  he 
and  his  heirs  (hall  be  quit  of  tolly  &c.  If  he  dies  without  heir  of 
the  part  of  the  father,  the  l^eir  of  the  part  of  the  mother  ihall  have 
advantage  of  this  difcharge.  PL  C.  445.  b.  Pafch.  15  Eliz.  in  the 
cafe  of  Clere  v.  Broke  ali^s  Cobhara. — Cites  49  £.  3 . 
t  101  J  ^^  The  queen  granted  by  letters  patents  to  Pelham,  thai  be 
Jhculd  not  be  bailiffs  conftable,  or  other  officer  or  miniiler,  licet  eligatur. 
Adjudged  that  this  grant  fhall  not  difcharge  him,  if  the  queen 
make  Yiimjkeriffof  a  county;  for  the  word  officer  in  the  patent, 
fhall  not  extend  to  royal  officers  \  and  alfo  the  making  of  a  (heriff 
is  not  by  eleclion,  but  by  denomination  only  of  the  queen ;  fo  that 
if  he  have  not  thefe  words  (licet  eligatur  per  nosj  he  Ihall  be  flicriff. 
Held  before  the  Treafurer  and  the  Barons  in  the  Exchequer- 
chamber,  and  they  faid  it  was  the  opinion  alfo  of  Lord  Chancellor 
Bromley.     Godb.  2i.  pi.  28.  Pafch.  25  Eliz.  Pelham's  cafe. 


•  Liberties  (XJ.  c)     *  Ubertics. 

|i>  this  place  ^  -' 

iignify  the 

franchlfes  [i.    A  MONG  the  petitions  of  the  parliament,  18  E.  i.fol.  3. 

^^  ^"h-'h  ^^   there  is  fuch  petition,  priorifTa  de  auribium  petit  alloca- 

t^fubcfts  tioncm  chartarum  fuarum,  ^-^^x,    amerctamenta-hominum  fuorttm^ 

have  of  the  eftoixria  fua^  vifumforejlarutn  et  plurimas  alias  Hbertatcs  in  Novafi- 

*\"®^*    ,  rejla  et  pro  tenetitibus  in  JVoodrowe  ;  qua  omnia  rex  concijfit  juxia  Jar* 

goods  and       nwtn  chartarumjuarum  et^racepit  chancellar»  CS't.] 

chatties  of 

feions,  outlaws,  and  the  like,  or  which  the  fubjed  claims  by  prefcription,  -«s  N^-rtck,  waif,  ftray,  fee. 

%  Inil.  47* 

[2.  And  among  the  faid  petitions,  fol.  2.  Radulphus  Pipard 
petit  quod  uti  pqffit  regalibus  libertatibus  in  manerio  fuo  de  if.  ^•a^ 
Johannes,  Gifford  coram  rege  recognovity  l^c.  conctjfum  ejl  per  conaLum 
qttodjic  fiat  et  baronibus  de  Scaccario  mandatur  injortnapradiclj-^ 

[3.  12  E.  I.  Rot.  Walliae.  Memb.  i.  the  king  granted  rr/f/rw/w 
brivium  to  the  Bilhop  of  Bangor,  &c.  35  E.  1.  Rot.  Chartar- 
Mcmb.   16.  fuch  grant.] 

[4.  King  H.  3.  granted  to  the  vill  of  Shrewfljury  authcrity  ti 

tiite 
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iale  tdl  In  their  niarlet^  fcilicet^  a  halfpenny  of  every y  iffc.     Tr. 
43  El.  B»  R.] 

[5.  Rot.  Pari.  43  E.  3.  n.    The  city  of  London,  and  all  other  . 
cities  and  boroughs  of  England,  pray,  that  where  it  is  contained  in 
ihc  great  charter,  that  they  ought  to  have  their  franchifes  which 
were  confirmed  by  divers  progenitors  of  the  king  to  fuftain  their 
charges,  and  among  others  they  have  ufed  that  none  Jhould  fell mer^ 
ehanitzes  nor  ^Buals  at  retail y  if  they  v)ere  not  infranchifed  within  the 
titifi  and  burghs^  the  which  ulage  diey  have  had  in  the  time  of  all 
his  progenitors,  and  in  his  time  till  the  ninth  year  of  his  Veign, 
•  which  was  then  taken  away,  to  the  undoing  of  his  faid  cities  and  •  Orig.  It  ^ 
burghs;  they  pray,  that  it  pleafe  the  king  in  this  parliament  to  J^,"**^'^* 
confirm  their  franchifes  granted   to  them,  notwithftanding  the  anienticc- 
ftatutcs  and  ordinances  made  to  the  contrary,  and  that  none  fell  at  "jcntde  At 
retail  within  the  faid  cities  and  burghs,  f  if  he  be  not  a  man  in-  ^^*^'^ 
franchifed  among  them,  and  that  no  merchant  alien  buy  of  other  mer-   --  _^_  ^ 
chant  alien  any  merchandizes  nor  \  nvares  within  the  cities  and  burghs  f  ^o*  *o3- 
to  Jell  again,,     Anfwered,  it  is  aflented,  that  thofe  of  London  and       ~-7  ;' 
no  other  fell  at  retail  vidual  bnly,  and  this  of  the  efpecial  grace  of  Jjl^'Jf'" 
the  Inng^  till  tlie  next  parliament,  that  it  be  well  ruled  and  governed 
in  the  mean  time  to  the  common  profit ;  and  it  is  the  intention  of 
ikt  king,  that  no  prejudice  be  done  to  the  aliens  who  have  fran- 
chifes by  charters  of  kings.] 

[6.  7  E.  I.  Rot.  Pat.  Memb.  5.  in  Dorfo,  Commiflion  ad  in-  [  l6a  J 
quirendum  fi  Warrinus  filius  &  hseres  Th.  M.  habere  debeat^rra/ 
ad  nuuUrium  fuum  de  W.  et  judicium  de  malefoBoribus  ibidem  captis 
profeloniis  et  aliis  tranfgrefftonibus  faBis  eo  quod  Abbas  de  Glaften- 
bury  ipfius  hujufmodi  furcas  nuper  vento  proftratas  iteriun  levare 
noB  permittit.  j 

[7.  8  £.  I.  Rot.  Pat.  Memb.  i.  cum  Hen.  quonds^  rex  Angliae 
primus  per  chartam  conceflit  Radulpho  de  Monte  Canifio,  quodter^ 
rtejus  et  homines  fui  ftnt  quieti  defhiris  et  hundred*  Et  omnibus  qui* 
relis  qua  pertinetit  adfhiras  et  hundred.  Excepto  murdro  et  thefauro^ 
et  U'illielmus  de  Monte  Canifio  et  omnes  anteceffcres  fui  virtute  concef 
fonis  pr^i^it  habuerunt  vifuni  frand  plegii  et  turnum  vie,  in  omnibus 
terris  etfeodisfuis  donee  nos  vifum  et  turnum  pradiBum  de  hominibuset 
tenerJibus  fuis  in  curia  noflta  coram  jtifticiariis  no/iris  ultimo  itineranti" 
hu:  in  comitatu  Cant,  per  confiderat,  ejufdm  cur*  verfus  prsfat,  WillieU 
mum  difrationajfemus  occaftone  abufus  earundem  Ubertat.  Nos  nunc 
vijum  et  turnum  pradifium  in  terris  etfeodisfuis  illi  reftittiimuSy  to'r.] 

[8.  Rot.  Pari.  21  E.  3 .  N.  1 7.     The  commons  pray,  for  that  the  P^ynne'i 
fnnchifes  have  been  fo  largely  granted  in  times  pafled  by  our  faid  Abr.54.21. 
lord  the  king,  that  all  this  land  is  ||  almoft  all  infranchifed,  to  the  E.^.Nciy. 
great  j  arerifement  and  eftenyfment  of  the  common  law,  and  in  — |  ^"«* 
great  oppreffion  of  the  people.     Pleafe  our  lord  the  king  to  reftrain  J.i*Q^«t« 
luch  grants  for  the  time  to  come.     Anfwer,  the  king  will  order,  the  EogUih 
that  the  franchifes  which  lliall  be  granted  fliall  be  made  by  good  ^^  '^®** 

^  1  -r  ^  -  ^  /  o  words, 

acviiement.] 

9.  The  king  made  a  corporation,  and  granted  to  the  bailiffs  and 

citizens  their  heirs  and  fucceflbrs,  that  the  bailiff  and  recorder  of  the 

ti:d  city  for  the  time  beings  or  4wo  ofthem^  of  whom  the  recorder  to 

h 
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he  one^  una  cum  hujufmodi  aliis  perfonis  per  noSy  &c«  cki  toe  of* 
Jignaiisy  Jhall  be  juftices  of  gaoUdelivery  for  the  faid  city^  and  tbai  m 
Jberijfy  or  juftice  of  peace>  or  other  miniftcr  or  commiilionerof  the 
king,  his  heirs  or  fuccefTorSj  ZiC.Jball  in  the  faid  city,  in  any  thing 
therein. to  be  done  intermeddle  under  the  penalty  of  i  ool.'&c.  The 
.  queftion  was,  whether  the  juftices  of  the  getieral  gaol-delivery  of 
the  county  might  try  felonies  committed  in  the  city ;  and  it  was 
held  per  ropham,  Anderfon,  and  Periam,  that  they  might,  becaufe 
this  patent^  as  to  holding  a  gaol-delivery  by  the  bailiffs  and  recor- 
der, is  void ;  for  they  liave  no  authority  but  jointly  with  fuch  as 
the  king  (hall  appomt;  and  that  appointment  the  king  is  not 
obliged  to  make;  but  if  he  does. make  It,  it  muft  be  by  patent, 
and  not  otherwife ;  and  therefore  they  cannot  have  a  joint  autho- 
rity with  the  bailiffs,  whofe  authority  (if  they  have  any)  muft  arifc 
from  their  patent  \  and  fo  at  feveral  times  \  fo  that  the  king  is  de- 
ceived in  his  grant,  in  miftaking  the  law ;  and  therefore  the  grant 
is  not  good,     i  And.  296.  Anon. 


^\!}\  ^^    (^'  ^)     ^^  what  Cafes  they  fhall  be  extin£l  by  coming 

to  the  Crown. 

[l.  1 F  the  king  grants  certain  manors  which  are  within  hisfmrefi  ^ 

^  ^D.  to  a  biihop  and  his  fucceflbrs,  and  grants  further,  that 

ihey  fhall  have  the  faid  manors  free  and  acquitted  of  the  faid  foreft  and 

pleiu  of  the  forefly  {5J*r.     And  after  the  faid  manors  come  into  the 

hands  of  the  king,  and  he  reftores  them  to  the  biihop,  yet  the 

[  163  ]    biihop  fhall  not  be  exempt  from  the  foreft  for  thofe  manors. 

18  £.  I.  lib.  Pari.  2.  the  biihop  of  Coventry  and  Litchfield's  cafe.] 

S9  a  liberty         2.  A  liberty  to  have  wreck  as  appendant  to  his  manor  (hall  be  ex- 

***.^*'*    .^  tin£t  by  efcheat  to  the  king.     Keilw.  177.  b.  Itin.  temps  E.  q. 

infangtblefi  &c.  as  appendant  to  his  manoTj  fhall  be  eztlnd  by  efcheat  to  the  king.  See  Keiiw.  14;. 
a.  b.  Itin.  temps  £%  3. 

S.  C.  cited  ^,  It  was  adjudged  in  B.  R.  that  where  a  man  has  retuma  bre^ 
B.  Vent.  '  ^^^^  which  comes  to  the  king  by  unity  ofpoffeffton  or  otherwife,  the 
407.-— g.C.  king  ihall  ufe  it  as  well  as  his  tenant,  or  him  by  whom  the  king 
cited  per  claims,  and  fo  this  unity  of  pofleiBon  in- the  king  docs  not  extia- 
j.Vent.       guiih  the  liberty  i  quod  oota,  &c.     Keilw. '72.  a* 

402.  who  fays  It  is  only  a  miniilerial  thing. 

Br.  laci-  ^,  Jf  the  king  purchafes  a  manor  to  which  franchifes  r$yal  are  #»- 

pl!"i2,  cites  g^^^^^f  and  ziter  gives  the  manorfmul  cum  libertat,  ad  ilium  Jpeffanf' 
s.  c.~-  no  liberties  pafs  ;  for  by  the  purchafe,  the  franchifes  of  common 
Contra,  if  be  right  were  annexed  to  the  crown.  Br.  JExtineuiihmcnt,  pi.  22.  cites 
«anor  cum     43  AfT.  lo.  per  Thorp. 

liter  fate  ad  illud JpiSant^  ttmpere  juo  maner'ium  fuit  in  manibut  g(  tkefesftr  j  for  they  werecitind  b«- 
^ore  as  it  reems,  and  by  him,  by  thofe  words  they  pafs  as  appendants.    Ibid,  Br.   incideats, 

fl.  12.  cites  S»  C. 

J.  UiiltJ 
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c.  Unity  ofpolfefjion  of  liberties  in  the  king  is  an  cxtinguifliment.  Wlwn  a 
Br.  Quo  Warranto,  pi.  1 1 .  cites  1 5  E.  4.  7.  ^^if^d  into 

tlie  iKUids  or  the  king  it  is  excin^ ;  for  itjball  not  be  Ja'id  franchije  in  bis  hands,     Br.  Quo  Wsutacto* 
pi.  9.  cites  15  E.  4.  10.  For  if  I  bavffair  or  market  of  the  grant  of  the  king,  ana  J  grant  it  (» 

thekmgf  lie  ukes  it  of  me  by  way  of  exringuifhrnent.     Ibid. 

Liitrties  which  the  kirg  would  have  biml'elf  throughoac  England  if  not  granted  to  or  preTcribcd  for  by 
a  conunon  perfon  are  merged  in  the  crown,  if  a  common  perion  that  had  them  by  grant  or  prefcription 
cotnmiu  zf.rfeiturt  of  tliem,  or  they  come  otherways  to  the  king,  and  the  king  has  them  by  his  prero- 
gative ^  arui  they  cannot  afterwards  be  granted  but  by  a  new  creation,  as  vaaiffftrayt  wreck,  &c»  But 
lockiibcn^es  as  a  common  perfon  has  by  grant  or  piefcription  which  the  kings  (if  fuch  grant  or  prefcrip- 
tioa  hid  net  been  }  could  not  have  by  his  pierogative,  as  vfarren,  parkf  fair,  m  trket  witb  toll,  &c,  if  theiic 
come  to  the  crown»  &c  they  remain  in  zdc,  and  are  not  extin^  \  for  if  the  king  ihouU  not  have  tbem^ 
by  this  means  they  would  foe  loft.     Cro.  £•  591.  Micl).  39  it  4o£liz.  B.  R.  Heddy  v.  Wheelhoufe* 

6.  A  manor^  to  'which  wreck  belonged  by  prefcription^  came  to  the 
king's  hands,  who  granted  to  A.  the  office  of  admiral,  with  all 
wrecks  at  fea,  and  all  profits  to  the  faid  office  belonging ;  this  does 
not  pafs  the  wreck  appurtenant  to  the  manor.  12  Mod.  259* 
Hill.  1 1  W.  3.  B.  R*  Wiggan  v.  Branthwaite. 

Fol.  Z04. 

(Y.  c)     *  Liberties.     Seifure.  ), — ^ — * 

^  '  ^  See  Fran- 

chife (F). 

[i.  A  MONGthe  petitions  of  parliament,  r8  E.  i.  there  is  fuch  *  Liberties 

**  a  petition,  Cives  London  petttnty  quod  rex  velit  eis  concedere  **!*  j^.^^^l* 

prifivnum  fiatum^  fcilicet,  majorem  et  aniiquas  libertater  rex  non  habet  thofe  which 

inde  con/ilium  quiafant  in  bonojlatu  titjibi  videatur^  et  hac  vkejlatum  are  ancient 

fnn  mutabit,  ex  quo  omnia  betiefuerint  ut  omnia Jint  in  pace^  et  nullum  fi^"'*  */ 

(ommod.  apparet.]  as  felon'/ 

goods,  &c. 
tbe  which  if  tbey  are  forfeited  judgment  may  be  of  oufter  or  fetfure ;  for  the  king  may  have  ihem  again. 
2iUy,  A  thing  newly  created,  the  tvbicb  the  king  cannot  bave^  as  a  corporation,  tiic  which,  if  it  commits 
a  forfidture  and  judgment  of  oufter  be  given,  in  fuch  cafe  there  needs  nofeijure  ;  for  to  what  purpofc  fliaJl 


■rswfj  tremm,  m»mmriuti,  <»».•  viic  wuiwii  iit»j  jMtrpjf  ajicr  jnjure  y  oy  s^»c  King  ,  diiu  in  lucn  caie,  tnoilgli 

judgaentof  ouiier  be  given,  there  fliall  be  a  leifurt  for  the  king.     Skin.  311.  Hill.  3  W.  &  M.  B.  K. 
The  King  v.  the  City  of  London..  ■  la  Mod.  i8.  S*  €• 

[2.  Among  the  faid  petitions  of  the  parliament  of  1 8  E.  i.  fol.  5. 
there  is  fuch  petition,  Libert  at  es  de  Norwich  captafuerunt  in  manus 
domni  regis  quas  petunt  homines  ejufdemjibi  reJHtui ;  faciantfincm  pro 
trasifgrejjione  et  Jimiliter  tenetur  debitum  integraliter  quod  allocationem 
qua  ^^fi(*^  ^is  od  Scaccariumjujlitia* 

^ia  homines  de  Southampton  verberaverunt  et  vulneraverunt  ufque  ad 
Mortem    Gilh.     Canon   qui   exequebatur  praceptum   regis   in   diHa 
villa^  pro  tranfgrejjione  vilU  captafuit  villa  ijla  in  manum  regis^    £SJ* 
fnem  fecerunt.     Et  firmamfuam  exaltaverunt  ad  20  L  per  ann,"] 

[3.  13  B.  I.  Rot.  Fin.  Memb.  10.  Pro  civibus de  Norwico,  ref- 
titution  after  taken  into  the  bands  of  the  kif^g  pro  combujlione  ecclefta^  Isc,  ] 

4.  It  one  who  has  a  franchife  does  not  come  at  the  firjl  day  of  the  ifthe^/^- 
tyre^  then  his  fjranchife  (hall  be  feifed  into  the  hands  of  the  king,  f^^^^^^ 
and  he  (hall  make  a  fine,   and  fhall  have  his  franchife  by  replevin,  /ll^^inquo 

Kcilw.  152.  b.       6E.   I.     ,  warranto,    • 

\\i^  f ranch' ^i 
P^Hkt  jtlfed  into  the  hands  of  tht  king,  and  tie  kingjhall  be  anpwered  of  the  ^rtfti,  and  if  he  does  n-.t 
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rcplrvy  tbem  ^tb:n  the  eyre,  ht  {hall  lofe-  the  franchife  for  erer.   «Br,  Quo  Warraato,  pi.  7.  dies 
It.  Cane*  6  £»  2*  7*  , 

5.  Affife  of  Bread  and  ale,  pillory  and  tumbrel^  are  appendant  tat 
vietu  of  frankpledge,  where  a  man  has  it  by  grant  of  the  king ;  and 
if  he  ^es  not  ufe  pillory  and  tumbrel,  he  (hall  lofe  his  franchife. 
Br.  Quo  Warranto,  pi.  8.  cites  It.  Cane.  6  E.  2. 

6.  If  one  vouches  record  of  a  franchife,  and  at  another  day  (hewa 
the  charter  \  quxre  if  he  fhall  forfeit  his  franchife  by  failure  of 
the  record.     Keilw.  138.  a.  Itin.  Temps  E.  3. 

7.  Liberties  claimed  by  one  as  appendant  to  the  manor  of  B. 
were  feifed  into  the  hands  of  the  Jcing,  bccaufe  the  frahktenement 
of  the  faid  manor  nvas  not  in  bim  nuho  claimed  them.  Keilw.  1 39.  b. 
pU  7.     Itin.  Temps  E.  3. 

8.  In  quo  warranto,  if  one  claims  warren  as  appendant  to  his  ma- 
nor, and  another  claims  it  as  appendant  to  his  manor,  and  mates  de* 

fault,  judgment  fhall  be  that  the  franchife  be  feifed,  but  ceffet 
executio  till  the  inqueft  be  paffed.  Keilw.  148.  b.  Itin.  Temps  E.3. 
So  ^thijbop  9.  A  prohibition  was  awarded  out  of  C.  B.  to  the  bifbop  if  Nor-^ 
of  Durham  ^^^^  ^^jj  ^^  excommuuicated  the  perjbn  nvhoferved  him  with  the  ^urit ; 
to  have  fucb  ^nd  thereupon  the  party  brought  his  a£tion,  and  declared  upon  all 
privileges,  this  matter,  and  the  biihop  being  found  guilty,  it  was  adjudged  that 
£n'  ^Jwrit  ^^*  temporalties  fhould  be  feifed  until  he  abfolvcd  the  pUintifF,  and 
ought  not  to  fatisfied  the  king  for  the  contempt  of  his  writ;  and  damages  to 
run  there,  the  party  of  io,oooL  and  this  judgment  was  affirmed  in  error 
Z^etiZ'ufebe  ^^'ought  in  B.  R.  Cro.  C.  253.  lays  fuch  precedent  was  (hewn  of 
brovgbttbe  Trin.  ai  £•  3*  Rot.  46.  or  460. 

hinges  writ 

tb'uber  \  and  therefore  an  information  being  exhibited  againll  him,  and  this  offence  proved,  it  was  ad- 
judged that  he  {hould  pay  a  fine  to  the  king,  et  quod  capiatur,  and  (hould  lofe  his  liberties  for  his 
time  J  and  the  entry  upon  the  roll  is,  that  he  ihall  lofe  his  liberties,  becaufe  juftum  eft  ^uod  pumetur 
in  eo  quo  peccat.     Cro.  C.  253.  in  Tyndali^s  cafe,  cites  33  £•  1.  Rot.  101  • 

S.P.alnft.  10.  In  quo  warranto  the  wnV  was  returned  ferved,  and  the  de^ 
e  » "^^  fcndant  did  not  come,  and  venire  facias  iffued  retumahle  in  another 
139.  a.  pi.  5.  term,  which  was  returned  ferved,  and  he  did  not  come,  and  therciorc 
Itin.  Temps  i\i&  franchifes  were  feifed ;  and  for  the  default  of  the  defendant 
I*  iV^JI7  ju'^g"3i^'^t  was,  that  it  be  ^feifed  into  the  hands  of  the  king*  Bf. 
not  that  it    Quo  Warranto,  pi.  9.  cites  15  E.  4.  xo. 

Ihall  be  for- 
feited }  for  it  does  not  appear  whether  there  be  caufe  of  forfeiture*     And  no  man  AaB  finally  lofe  his 
land  or  his  franchife  upon  any.  default,  if  he  has  never  appeared.     By  the  judges  of  f  both  bcachca. 
Jenk«  1 4.1.  pi.  91.  cites  15  £«  4.  7.— *.Bj»/  it  was  faid,  that  if  a  man  bM  u/td  framhife  ^vithwt 
title^  judgment  fliall  be  that  he  be  wjfed*     Br.  Quo  Warranto,  pi.  9.  cites  15  £.  4.  10.  B^t 

if  he  m'tjufei  a  franchife  which  he  has  by  title,  that  judgment  fhall  be  that  the  franchife  befei/ed  into 
the  hands  of  the  king.     Ibid.         *  Bntton,  cap.  19.  page  30.  (55*)  (S7*) 

Quo  warranto  was  broughty^r  ufing  certain  liberties,  via.  ftirt,  markets,  and  ceetrtt ;  tff  tbt  day  ^ 
return  of  the  writ  defendants  did  not  appear •     It  was  agreed  by  the  whole  court,  that  if  tlk^  do  watjbev 
good  caufe  in  excufe  of  their  default^  ttieir  liberties  fhall  be  feifed  into  the  king's  hands,  accordiDg  to 
the  book  in  15  E.  4.     2  RdL  Rep.  92.  Trin.  17  Jac.  B.  R.   the  King  v.  the  Mayor,  *c*  of 
Wygorne  in  Lancaller. 

Br.  Fran-  \  \,  Writ  of  error  to  remove  a  record  out  ofB.  and  the  baSlffs  £3 

26.  "lies*  not  fend  it,  nor  come  till  the  pluries,  which  is  a  procefs  of  contempt^ 
$•  C.  anitool  day  to  bring  it  in^  2aid  f ailed  (U  tb/days  and  by  fcveral  their 

fnmchife 
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franchife  (hall  be  refeifed,  viz.  their  conufance  of  pleas  ;  qusere. 
Br.  Rcfeifer,  pi.  29.  cites  20  E.  4.  5. 

12.  The  abbot  of  C.  had  a  gao/y  wherein  diverfe  men  were  im-  S.  C.  cUcd 
piifoned,  and  becaufe  he  detained  fomey  that  were  acquitted  of  felony,  '"  ^^^  ^iiu 
i^ter  their  fees  paidy  tlie  king  feifed  the  gaol  for  ever.     2  Lift.  43.     9  jac.  in  Sx* 

GzORClfr 

Reynxll's  cafe,  as  zo  £.  4.  5.  b.  the  Abbot  of  Crowluvd's  cafe, 

1 3.  lijienvard  of  a  liberty  arraigns  a  man  by  colour  of  itfangthief 
and  adjudges  him  to  death,  the  liberty  fliall  be  feifed  by  this,  but 
the  fteward  ihall  fuffer  no  pain  ;  for  he  did  it  colore  libertatis,  and 
therefore  no  felony;  quod  nota.  Br.  Corone,  pi.  173.  cite$ 
2K.  3. 9,  10. 

14.  If  a  vill  be  incorporated  by  letters  patents  before  time  of  me-  Non-«fcr  of 
mory,  and  ihok  Jratichifes  never  ufedfmce  titru  of  memory y  they  have  joth  not  Je- 
loft  their  franchifcs.     Br.  Franchife,  pi.  10.  cites  14  H.  7.  i.  termmir, 

PcrVavifour.  nor  any  pre- 

icnptiofi 
which  goes  with  It.     Arg.  Godb.  238.  Mich.  1 1  Jac.  C.  B.  in  cafe  of  Cowper  v.  AiKirewi. 

15.  If  a  lord  does  fwt  make  hue  and  cry  within  his  franchife,  lord 
Coke. fays,  itfeems  that  he  (hall  lofe  his  franchife  for  ever;  for 
the  words  of  the  ftatute  are,  that  the  king  (hall  take  to  himfelf  the 
franchife  (viz.  as  forfeited).  2  Inft.  173. 

16.  The  noQ-ufer  of  a  fairy  or  market y  or  courtSy  or  fuch  like 
liberties,  wherein  the  fubjedls  may  have  intereft  for  the  common 
profit  or  common  juftice,  is  caufe  of  feifure  of  them  ;  but  the  non 
ufer  of  parks  or  warrens y  or  fuch  like,  which  are  to  the  profit  or 
pleafure  of  the  owner  cnlyy  is  not  any  caufe  of  their  lofs  ox  forfeiture* 
Per  Coke  Ch.  J.  faid  to  have  been  fo  adjudged.      Cro.  J.  155. 

Pafch.  5  Jac.  B.  R.  Lcicefter-foreft's  cafe. Affirmed  by  Pop^ 

ham;  but  he  faid,  it  had  been  about  the  fame  time  adjudged 
otherwife  in  the  Exchequer.     Ibid. 

17.  In  cafe  of  prefcription  for  warren  within  for efisy  although  it 
had  not  been  ufedfor  divers  yearsy  if  he  that  had  it,  had  it  by  grant, 
or  can  prove  it  by  prefcription,  a  non-ufer  is  no  caufe  ot  forfeit 
ture  thereof.  Refolved.  Cro.  J.  155.  in  the  cafe  of  Leicefter* 
forcft.  * 

18.  There  is  a  diverftty  where  the  liberties  are  fuhordinate  and 
dependent  the  one  upon  tne  other ;  there  the  mifuling  and  ahufmg 
of  a  liberty  is  forfeiture  of  all  the  liberties  ;  hut  otherwife  it  is  where 
the  liberties  are  feveraL  Arg.  And  Montague  Ch.  J.  held  it 
clearly  fo.  And  Doderidge  J.  accordingly ;  but  if  one  mifufe 
and  abufe  the  fairy  ht  forfeits  the  court  of  pie^powdersy  becaufe  it  is 
incident  to  the  fair.  2  Roll,  i  Rep.  156.  Hill.  17  Jac.  B.  K. 
in  the  cafe  of  the  King  v.  the  Warden  of  Maidenhead. 

19.  The  franchife,  &c.  of  a  body  politick  may  be  feifed  or  fur- 
rendered,  &c.  and  the  body  itfelf  remain  uniouckedy  as  appears  in 
the  Bishop  of  Norwich's  cafe,  and  more  clearly  in  the  fame 
cafe  after  in  Jones,  Fulchard  and  Haywood's  cnfc  ;  ^oxfj\m- 
chifesy  &c-  arc  not  eff-'ntial  to  a  corporation,  but  a  privilege  per- 
uining  to  it.  Skin.  311.  Hill.  3  W .  &  M.  in  B.  R.  The  King 
T.  the  City  of  London. 


; 
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{Y.  c.  2)  PUadifi^s  or  Letters  Patents,  Exemptions, 

&c. 

I .  TJ  E,  who  would  make  tittt  to  a  franchife  by  grant  of  the  king 
**•  ^   inrolled  in  Chancery^  without  fliewing  the  charter,  ought  tq 
have  the  record  ready.     Keilw.  140.  a.     Itin.  temps  E.  3. 

2.  In  quarc  impedit,  where  a  man  would  int'ttU  himftlf  to  ati ad- 
votvfon  becaufe  the  king  ivasfeifed^  and  granted  it  to  J.  and  E,  for  life 
by  patent  J  and  after  granted  the  reverjion  to  three  in  fee  :  there,  if  he 
will  plead  the  firfl  patent  or  grant  for  Ife^  he  ought  X-ofhew  certainly 
the  date  and  the  year ^  day^  and  place  ;  for  if  the  other  will  fay,  nul 

fiiai^Iii  ''^^  record^  it  cannot  be  certified,  *  [nor  J  exemplified,  if  he  docs 
tions  of  '  ^^^  plead  it  certain.  Per  Prift.  But,  per  Danby,  it  fuffices  to 
Brook  the     fay  and  plead  the  patent  of  the  grant  of  the  reverfion  in  this  form, 

i^tld^biit  ^^'  ^*'  ^^  *'''^*  ^^  ^^^  letters  patents ^  bearing  date,  &c.  reciting^ 
in  the  larger  '^^^  where  he  had  granted  the  advowfon  to  J.  and  E.for  term  oflife^ 
edition  it  is  he  granted  the  reverfion  to  three  in  fee,  who  granted  it  to  the  defen- 
•°*''"^-        danty  &c.  and  then  well  -,  but,  per  Prifot,  if  he  will  plead  the 

firft  patent,  he  (hall  plead  it  certain.     Br.  Pleadings,  ph  58.  cites 

38  H.  6.  35. 

3.  Inaffife  upon  grant  of  the  office  of  clerk , of  the  crown  in  Chan' 
cery^  he  need  not  (hew  if  there  was  fuch  an  office  at  the  time  of 
the  grant,  or  not  5  for,  per  Cate{by,  the  king  by  this  ivord  (ccn^ 
ceffimus)  may  grant  an  office  which  had  efle  before ;  but  by  thofe 
words  ( conflituimus  i^  ordinavimus)  he  may  make  an  office  and 
officer  which  had  not  effe  before.  Br.  Patents,  pi.  21.  cites 
9  £.4.  II. 

4^  A  patent,  or  record,  ^^z//  not  be  pleaded  by  rehearfal^  hut  by 

matter  infaEt,     Br.  Pleadings,  pi.  1 10.  cites  21  E.  4.  44. 

3  Le.  f  93.         5.  In  trefpafs  the  ^titn^Tint  juftified  the  taking  as  his  proper  goods  ^ 

s '^°'b*'^*  and  pleads  a  fpecial  juftification ;  the  plaintiff  replied,  and  made 

name  0/      ''^^<f  to  the  goods  by  afeizure ;  for  that  the  king  by  letters  patents 

Bain'icafe.    dedit  &   conceffit   to  the   town  of   L.  liberty  of  a    market,  &c. 

and  fliewed  a  fpecial  caufe  of  feifure,  as  an  officer  there ;  and 

upon  demurrer  the  plaintiff  had  judgment.     Error  was  biought, 

and  it  was  affigned  for  error,  becaufe  the  plaintiff  had  made  a  title 

by  letters  patents,  but  did  notfay,fub  magnoftgillo  Anglise  confedas; 

and  this  was  held  clearly  an  error  ;  for  if  the  grant  was  not  under 

the  great  feal,  it  was  not  good  \  and  though  he  faith,  that  it  yrk% 

inrolled  in  Chancery,  yet  this  is  not  good  ;  for  any  patent  may  be 

inrolled  there,  and  therefore  the  judgment  was  re\'erfed.     Cro. 

E.  117.     Mich.  30  &  3i£liz.  B.  R.  Kingdon  v.  Barnc, 

6.  King  James  by  letters  patents  inrolled  in  B.  R.  granted  to  the 
earl  of  Southampton  all  dcodands  within  the  manor  of  Titchficld; 
an  inquifition  was  certified  in  B.  R.  that  a  deodand  was  forfeited 
within  the  manor,  and  proccfs  went  out,  &c.  Upon  a  motion  in 
behalf  of  the  coheireffes  of  the  earl,  for  the  dire£lion  of  the  Court, 
V^iether  they  fliould  be  obliged  ^9  fct  forth  their  title  in  ^leading^ 

vbicii 
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\vliich  would  be  isconvenient,  and  the  charge  exceed  the  value  of 
the  deodand,  the  Court  faid,  that  if  they  could  faiisfy  the  ojice  of 
their  title  Huitbout  pleading  itj  that  fhoukl  be  fuf&cient,  in  regard  the 
letters  patents  ivere  inroUed  in  this  fame  court,     i  V^ntb   142.  Trin. 
23  Car.  2*  B.  Rfc  Earlof  Northan)pton*s  Heir's  cafe^ 

(Y.  c.  3)  ,  Pleadings  of  Letters  Patents  of  Grants,  [  167  ] 
Exemptions,  &c.     And  in  what  Cafes  there  muft 
be  Profert  or  Monjlrance  of  them. 

1. 1 F  a  gft  in  tail  be  by  the  king  hj  his  letters  patents^  which  is  exe^  The  klnf 

*  cuted^  yet  the  heir  fliall  not  have  formedon  againft  the  letters  |^  J°jJ^^ 
patents.  Per  Martin,  clearly.  Br.  Monftrans,  pi.  a.  cites  2  H.  6. 14.  land  in  rail, 

afid  after  in- 
tudtJfyg'xK  it  to  btm  infee-fia^Uy  and  to  ext'inptUh  tie  tailx  and  it  was  doobred,  that  the  furrendrr  o^ 
ibe  lett^s  patents  of  the  tall,  and  the  cancelling  thereof,  and  of  the  inrolment,  and  bill  afligned  would 
AM  cxtingatfli  the  tail  j  for  the  tail  txecuted  may  be  ttverred  withotit  fhewing  the  patent,  and  formeioa 
Iks  after  the  tail  cxecoted,  without  (hewing  the  patent.     Br.  Patently  pi.  97.  cites  32  H.  8. 

a.  Where  a  man  brings  debt  againjt  the  cuflomer^  or  debt  is  affign- 
td  to  him  to  be  paid  by  the  king  and  tally  of  Exchequer^  he  need 
not  fliew  this  tally  to  the  Court  upon  his  declaration,  as  in  debt 
topon  obligatioh ;  for  the  debt  does  not  arife  only  by  the  tally,  but 
by  the  affignment  by  the  record,  and  the  tally  is  only  to  deliver  to 
the  cuftomer  to  take  allowance  of  it  upon  his  account.  Nota, 
Br.  Monftrans,  pi.  8.  cites  27  H.  6.  9% 

3-  A  man  cznnotjaJHfy  asfervant  of  the  king  without  (hewing 
patent.     Br.  Aid  del  Roy,  pi.  12.  cites  33  H.  6.  29. 

4.  If  a  man  pleads  letters  patents  in  the  Court  where  they  are  in^  *  ^*  ?•  ^'» 
rolledf  the  party  may  plead  them  ♦  without  fliewing  deed,  and  it  is  pi.7,o"?lte« 
fufficient,  notwithftanding  that  they  ivere  never  pleaded  before  :  quod  »i  E.4. 44. 
nota^perthejuftices.  Br.Monftrans,  pL  124.  cites2i  E.  4, 48, 49.  ^'^3"^*^ 

^  othtr  Voatrr^  he  moil  plead  them  with  a  profert  in  curia,  or  the  exemplification  of  them  under  the 
IMleal.    Per  Holt.  %  Salk.  497.  Roberts  v.  Arthur* 

5.  Note,  if  a  tnan  pleads  letters  patents  made  to  the  abbot  of  St. 
Alban's,  that  hefball  make  jaJRces  of  the  peace  nvithin  hii  liberty^  and 
tBat  no  etbtrjufticesfbould intermeddle  there;  and  that  he  was  indiB'- 
id  there  before  ibejufiices  of  the  peace  of  the  county  ^  who  fat  within  the 
Hbcrty,  and  therefore  a  void  indiftment ;  per  Fineux,  Chief  Juft, 
he  (hall  not  Ifaew  the  patent.  Br.  Monftrans,  pi.  172.  cites 
13  H.  7*  14.  &  20  H.  7.  6. 

6;  Where  a  man  is  a  fltinger  to  the  patent,  and  does  not  clam  Contra^ 
dny  thing  wiibin  ifj  nor  does  any  aH  in  right  of  the  grants  he  fhall  'jj;"^^* 
pkad  the  patent  without  Diewing  it ;  per  Pollard.    Br.  Monftrans,  ri1«7by\ 
pL  17a.  cites  13  H.  7.  14.  and  20  H.  7.  6.  orjuftifis  bf 

thegraaim^ 

7.  Formedon  of  a  gift  of  land  by  the  king  by  letters  patents. 
FiflieT  faid,  if  a  man  Jofes  his  letters  patents^  ne  may  have  new  let- 
tc.s  patents  out  of  the  Chancery,  if  he  (hews  to  the  chancellor 
that  he  has  loft  themj  quaere  inde ;  for  it  feems  that  he  ihall  have 
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only  a  confiaty  et  non  negatur  ibidem.     But  it  was  admitted  upoit 

the  argument,  if  he  iliews  the  letters  patents  of  the  gift  of  the 

king  or  [does]  not,  but  [(hews]  that  he  has  loft  his  letters  patents 

and  has  a  new  patent,  that  is  intended  a  conftaty  as  it  feems  to  me, 

that  in  this  cafe  itjballferve  him  tojbew  or  plead  as  well  as  the  firft 

patent.     Br.  Patents,  pi.  58.  cites  22  H.  7,  12, 13. 

S.  C.  cited         8.  In  trefpafs  the  defendant  f aid ^  that  the  place  where,  &c.  was 

'*irM^8T*     ^°  acres  of  land,  of  which  the  king  was/ei/ed  in  fee  in  right  of  hit 

in  Dr.  Ley!*  crown,  and  by  his  letters  patents  granted  the  land  to  the  lady  Carew 

field's  cafe,  for  term  of  Ufe^  who  leafed  to  the  defendant  for  years  ^  and  averred  the 

^if^rf^^^f^fl  ^^JP^^i  *"^  ^^  juftified  J  and  it  was  moved,  if  the  pica 

be  good  without  fhewing  the  letters  patents  of  the  king  \  and  it 

[  168  3    was  held  clearly  by  Knightly,  Montague,  and  Fitzhcrbert,  that  he 

ought  to  fhew  the  letters  patents.     But  Browne,  Willowby,  and 

Baldwin  e  contra.     And  it  feemed  by  them,  that  there  is  a  Sverfty 

when  the  grantee  of  the  king  grants  over  all  his  interefi ;  for  there 

the  patent  belongs  to  the  grantee>  and  therefore  he  (hall  ihew 

them;   but  when   he  grants  only  parcel^   it  is   othcrwife,  &c. 

I>.  29.  b.  pi.  199.  Hill.  28  H.  8.  Anon. 

9.  It  was  enabled  anno  4  H.  7.  cap.  9.  that  no  man fboidd  con^ 
vey  Kvine  into  the  realm  out  of  Gafcoigne  but  in  Englifb  fbipSy  &c.  and 
ivhere  the  mafier  and  mariners  were  Englifl)y  Sec.  upon  paun  of  for- 

.  feiture.  And  H,  8.  granted  licence  to  a  man,  anno  9,  that  he,  his 
deputies,  fa<^ors,  or  afligns,  might  convey^  &c.  in  anyfbip  whatfo- 
ever,  nonohflante  the  faiaftatute^  600  tun  of  Gaf coign  wine,  without 
mentioning  any  thing  of  the  mariners y  &c.  And  by  the  ftatute  made 
anno  32  H.  8.  cap.  14.  it  is  ena£^ed,  that  the  faid  ftatute  ftiall  ftand 
in  full  force  and  virtue,  fo  that  from  henceforth  no  pcrfon  (hall 
attempt  to  do  contrary  to  the  tenor  and  efFeft  thereof,  upon  the 
pain  limited  in  the  faid  ftatute.  And  one  R.  was  fued  by  in- 
formation in  the  Exchequer  for  40  tun  imported  into  thtf  realm 
contra  formam,  &c.  R.  pleaded  this  licence  as  qffignee  for  the  40 
tuns,  without  fhewing  the  patent  of  the  king,  andalfo  without  fhewing 
deed  of  afjignment :  ^w/ he  ^lv^r^^^  by  prefcription,  that  there  is  a 
cuflom  among  merchants ,  that  he  who  has  fuch  licence  may  q/j^gn  it  hj 
parol,  &c.  without  averring  the  life  ofthefirfl  grantee.  And  upon 
this  plea,  it  was  demurred  in  law.  And  by  the  beft  opinion  die 
plea  is  not  good  without  fhewing  the  letters  patents.  D.  54.  !• 
pi.  17.  Mich.  34  H.  8.  Richards^s  cafe. 

10.  The  patentee  of  the  queen  made  a  leafe  of  the  lands  to 
another.  Per  Periam  J.  the  leflee  ought  to  fhew  the  letters  pa- 
tents ;  for  he  deriveth  his  intereft  therefrom;  and  he  faid,  that  if 
any  books  were  againft  his  opinion  it  was  marvellous.  Godb.  ill- 
pl-  1 33-  Mich.  28  &  29  Eliz.  C.  B.  Anon. 

11.  Though  the  patent  is  in  court,  yet  it  ought  to  be  pleaded 
with  a  hie  in  curia  prolat.  3  Bulft.  58,  Trin.  13  Jac.  the  King  v. 

'     Capell. 
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(Y.  c.  4)  Grants  to  the  Kwg,     What  may  be  granted  ^^^^{^^} 

or  qfjigned  to  him; 

i.  DROOKE  makes  a  quaere,  if  a  manV  leajls  are  diftrained^  iF 
^  he  may  give  them  to  the  king  before  he  has  replevied  them:  and 
fays,  it  feems  he  cannot.     Br.  Prerogative,  pi.  36. 

2.  If  a  man  gives  land  in  tail,  cum  omnibus  ofHciis  ea  tangen^  Br.  Grant*, 
tibus,  or  gives  to  J.  S.  tin  office  nvith  <ill  lands  to  the  fame  belongings  pl«  83.  cites 
the  remainder  to  the  hirtg  in  tee  \  this  is  a  good  remainder  (though  iJ^*  1*  ?^* 
the  king  cannot  be  officer  to  any  man)  becaufe  he  may  grant  it  held  the 
over.     Br.  Done,  pi.  51.  cites  i  H.  7.  31.     Per  Brian.  grant  of  an 

office  of  fo* 
rtiler  In  Jike  manner  in  tail,  renuioder  to  the  king  in  fee,  is  not  good,  hecattfe  be  can  ht  officer  to  no 
sun  j  but  that  the  whole  Court  held  the  contrary  for  the  reafon  above,  and  that  the  office  may  be  for- 
^ted.— Grant  of  an  ^ce  is  good  to  the  king,  though  be  cannot  be  an  iffictr  j  for  office  may  be  forfcired 
ID  hite,  vA  he  stay  grant  over  the  office]  and  fo  of  annaity.  Br.  Prerogaiive,  pi.  1x5.  cites 
i  H.  7*  19.     Per  tot.  Cur. 


3.  The  king  canmt  receive  a  furr^nder  of  tetters  patents  h  him^  '^^  Recog- 
felfy  nor  recognr%ance^  but  the  chancellor  olr  other  juftice  fliall  do  it.  «****"«»  H*- 
iJr.  Prerogative,  pi.  135. 

4:  P.  was  collector  of  the  fubfidy  granted  by  parliament,  and  by 
itafon  thereof  was  indebted  to  the  queen ;  and  oile  B>>  being  indebted 
lo  himy  P.  qffigned  the  faid  debt  to  the  queen  for  parcel  of  her  debt  ;- 
upon  which  procefs  iiTued  out  againft  B.  And  now  at  the  return 
of  the  procefs,  it  was  moved  in  behalf  of  B.  that  the  affignment  C  '^9  ] 
was  not  good,  for  that  no  affignment  of  debt  to  the  queen  is  effeBuci 
Vihere  the  goods  and  lands  of  the  queen^s  debtor  are  fifficient ;  but  here 
conftat  de  claro  that  P.  is  fuflicient.  And  per  Fenncr,  there  is 
not  any  authority  in  our  law  for  fuch  ailignments  of  debts  to  the 
queeuh  4  Lew  8o.  pi.  170.  29  £Hz.  in  the  Exchequer.  Pigot's 
cafe. 

5.  If  A.  be  hound  to  B*  by  obligation  with  condition  for  the 
performance  of  covenants  y  although  the  covenants,  or  fome  of  them, 
be  for  the  payment  of  money,  yet  the  affignment  of  fuch  bonds 
to  the  queen  fliall  not  be  received ;  and  if  it  be  affigned,  it  fliall 
be  put  out  of  court ;  for  no  bonds  fhall  be  affigned  as  above,  but  fuch 
18  are  rtiadcyir  the  payment  of  money,  4  Le.  9.  Mich.  33  Eliz.  in 
the  Exchequer.    Sir  John  Hawkins  v.  Chapman. 

6.  A.  and  twelve  othtrs  were  poff^ed  £/* divers  trees  by  the  ^rant 
of  the  owner  of  the  foil,  and  the  laid  Jf.  for  and  m  fatisfaSlion  of 
a  debt  which  he  owed  to  the  queeny  affigned  to  her  by  deed  inrollcd 
fdi  the  trees  g  and  the  queftion  was,  if  the  queen  (hould  have  by 
this  affignment  all  the  trees.  Coke,  for  the  defendant,  did  agree, 
that  where  the  queen  came  to  an  entire  tiling  by  a6t  in  law,  as 
attainder  or  other  z&  in  law,  ihe  by  her  prerogative  (hall  have  tlie 
whole  J  but  where  fhe  comes  to  have  part  of  the  chattel  by  the 
gnint  of  a  common  perfon,  he  by  his  grant  fhall  not  prejudice  his 
companion ;  and  therefore,  in  that  cafe,  the  queen  fhall  not  have 
htx  prerogative.     Quxre  of  this  diffi;rence«    The  barons  did  not 
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fpeak  to  the  cafe,  but  they  faid  it  was  ftrong  againft  the  defend*' 
ant ;  and  they  gave  him  day  to  take  advice,  if  he  could  fay  any 
other  matter.  Cro.  £.  265.  Mich.  33  &  34  Eliz.  The  Queen 
V.  Fairclough. 

7.  A  man  recovered  damages  in  an  a£lion  on  the  cafe,  anihs 

ajftgned  parcel  of  this  debt  to  the  queen  before  execution,  and  die 

queen  thereupon  brought  a  fcire  facias.     Manwood  Ch.  B.  and 

all  the  Court  held  cleai:ly,  that  parcel  or  a  moiety  of  this  debt 

could  not  be  afiigned  over  to  the  queen.     Ow.  2.    The  Queen 

V.  Allen. 

P.  wa»  8.  y  Jac,  cap.  jj.     No  debt  Jhall  be  ajjigned  to  the  king  Jjf,  \£c. 

ftaiute  of  *    ^^y  debtor  or  accomptaiit^  other  thanfuch  debts  as  did  before  gmv  due 

sooo  I.  to     originally  to  the  king's  debtor  or  accomptantj  bona  fide* 

C.  who  dy-        j^ii  grants  and  ajjignments  of  debts  to  the  Ung^  i^e.  contrary  to  tie 

tion  was  committed  to  his  wife,  who  married  F.  which  F.  became  boond  with  othen  to  the  king  in 
600 1,  and  then  be  and  hit  wife  did,  by  deed  inrolled  in  the  court  of  wards^  affign  thii  ftatute  to  the 
Icing  for  payment  of  the  laid  debt  of  600 1.  to  the  king,  which  was  payable  at  certain  days  after  the 
aHignment.  And  it  was  refolded,  that  thii  affignmeot  was  good,  notwitliftanding  this  ftatute ;  for  tbe 
purpofe  of  this  law  was,  that  no  debtor  of  the  king  fltould  procure  another  man*s  debt  to  be  affigned, 
which  was  a  common  pra^^ice ;  but  this  was  F.*a  9Wn  tUht^  tbwgb  n$i  te  his  ewm  v/r,  which  he  miy 
himfelf  rcJeafe  and  difcharge,  and  by  the  fame  reafon  may  affign.  Hob.  253.  Bieadman  v.  Coajfti*"" 
Cro.  J.  5'24.  Hill.  x6  Jac.  S.  C.  by  name  of  Fawn's  cafe. 


(Y.  c.  5)  Grants  to  the  King.     jiiJed  or  Conjlrutd. 

How. 

!•    34  ^  35  pNACTS,  that  the  king  Jhall  hold  and  enjoy  aU  bo- 

if.  8.  21.  *^  nours^  lands j  and  other  hereditaments,  which  be 

has  obtained fince  the  /^th  of  February  in  the  27/A  year  of  his  reign,  of 

Jhall  hereafter  obtain  i  within  7  years  next  after  the  making  of  this  off, 

by  bargain^  exchange,  or  purcbafe,  notwith/landing  any  mif^redialf 

tion^recitalf  or  not  naming  the /aid  honours,  t^c.  or  of  the  place  when 

•   they  lie,  or  of  any  part  thereof,  or  any  other  matter  or  cauje  wbat^ 

\  ever. 

The  right  of  others  is  Javed,  fave  only  for  rents,  fervices,  and  nnt^ 
fecks. 
[  170  3         2.  The  words  oi  gifts  of  JubjeBs  made  to  the  king  by  theparE$* 
ment  (hall  be  taken  mojijlron'gfor  the  king  where  they  have  two  in- 
tendments ;  per  Saunders  one  of  the  king's  ferjeants^  who  faid  it 
was  as  a  rule.  PL  C.  1 1.  a.  Pafch.  4  £.6.  in  cafe  of  Reniger  v* 
FogaiTa. 
The  prior  3.     35  Eli%.  3.  cnads,  that  all  abby  lands  which  came  to  the 

of  M.  was  hands  ofH.  8.  fijall  be  adjudged  to  have  been  in  his  aBual  and  lawfii 
advowfon*'*  P^Jftffi^^i  notwithjianding  any  defeB,  want,  or  infufficiency  of ,  or  in 
and  22  acres  any  furrender,  grant,  or  conveyance  thereof,  or  of  any  part  theretf 
^^  *H  **8  "h^  '"^^'^  '^  the  faid  king,  or  any  other  matter  or  caufe  whatfoever  wherJj 
k'PR  li-  ^^  might  be  intitUd  thereunto, 
cenfed  him 

to  appropriate.  The  21  H.  S.  the  bi/hop  who  was  Uie  ordinary  afTented,  that  after  the  church  AoaU 
b<-comevoid,  the  prior  might  hold  it  appropriate.  'The  17  H.  8.  the  incumbent  died ;  fo  that  the 
appropriation  took  eflfe^>  and  was  united  to  the  pofieffioa  of  the  rcdbry  appiopciate^  and  allb  of  the  ba^ 

out 
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«at  oi  whidi  dtbet  were  due  to  the  faid  prior  in  refped  of  the  fald  re^ory.     The  priory  Is  dilTolvedy 
and  the  impropriation  and  lands  given  to  the  king  by  the  31  H.  8.  who  granted  the  impropriation  to 
oa€,  and  tbelanda  to  another,  x  Brownl.  25.  Priddle  v.  Napper.       ■      S.  C.  11  Rep.  8.  b.  Mich. 
lojac  The  firft  point  was,  if  the  appropriation  was  good  or  not  ^     adly,  If  it  was  not  good  by  the 
coffliBOo  law,  whether  the  ftatuie  of  |5  Ella.  cap.  3.  has  fupplied  the  imperfe^on  thereof  or  not  ? 
As  to  dte  id  point,  (admitting  the  faid  appropriation  bad  been  void,)  it  was  obje^^,  that  this  aA  of 
35  EGs.  had  nsade  it  good,  it  being  thereby  declared,  that  ail  manors,  lands,  nfununts^  and  btredita" 
»€Mts,  wbicb  at  any  imt  berttvfjre  were  the  fiJfffSioni  of  an  abhy,  monafiery^  priwy^  &c,  wbicb  after 
tbefaid  4  Feb*  27  If.  8.  ^oere  granted  or  convey i.d,  or  menthnedfo  to  be  in  or  by  any  letters  patents  wbat» 
^ever  by  H*  8.  to  any  ferfony  &e.  nfere  andjball  be  reputed,  taken,  and  adjudged  to  bave  been  latofully 
^perfiSily  at  tbe  affnal  and  realp^effion  of  tbefaid  late  king,  and  of  bis  beirs  and  juceeffors,  at  fucb 
time  as  tbeJame%oere  granted  by  bim.     And  where  it  was  anfwered  by  the  plaintiff's  counfel,  that  this 
^  of  35  Eliz.  extends  only  to  letters  patents  made  by  H.  8.  and  that  the  letters  patents  in  the  cafe  at 
bar  were  made  by  queen  Elis.  and  therefore  out  of  the  ftatute  of  35  Eliz.  it  was  refolved,  and  fo  the 
truth  is,  that  this  ftatote  extends  not  to  this  cafe,  but  not  for  the  reafon  alleged  by  the  plaintiff's  coun- 
Cel ;  for  though  it  be  true,  that  queen  Elizabeth  granted  the  inheritance  of  the  faid  re^ory,  yet  it  ap- 
pears by  the  fpeciai  verdid,  that  H.  8.  by  patent  indented  had  demifed  the  faid  re^ory  to  W.  P.- for 
21  years,  aod  this  £€t  of  35  Elis.  provides,  that  all  manars«  Sec,  mentioned  to  be  granted,  &c.  in  or 
by  any  iettien  patents  whatfocTer  made  by  H.  8.  to  any  perfon  or  perfons,  bodies  politic  or  corporate, 
Aall  be  reputed,  taken,  and  adjudged  to  have  been  lawfully  and  pcrfe£liy  in  the  adual  and  re4l  pof- 
^00  of  the  faid  king,  his  heirs  and  fuccefTors.     in  which  provifo  four  thingi  are  obCervable  :    ift. 
The  favourable  penning  thereof,  viz.  mentioned  to  b*  granted,  though  in  effccl  nothing  paded  by  the 
pvit.    2.  The  generality  of  the  words,  iirft,  in  refped  of  the  quality  of  the  tetters  patents,  viz.  in 
^byay  Utters  patents  xobatfoe^fer,  be  they  uWer  the  greatieal,  exchequer  fcal,  the  court  of  augmcn- 
tstioB  leal,  the  dutchy  ieal,  &c.     Secondly,  In  refpedl  of  Che  eftate  or  intercft  mentioned  to  pafs  by 
dK  ktten  patents  without  reftridion  to  any  in  certain  :  fo  that  if  they  purport  grant  for  life  or  years, 
the  ftatute  has  as  great  operation  as  to  the  provifo,  as  if  the  patents  had  purported  a  tail  or  fee.  Thirdly, 
The  generality  of  the  provife ;  for  it  extends  not  only  to  make  the  grant  good,  but  alfo  to  veil  the 
pms,  &c.  of  the  late  abbots,  &c.  in  the  a^ual  and  real  pofleliion  of  H.  8.  and  likewife  (fourthly) 
t9  his  heirs  and  fucceflbrt.    And  fo  the  provifo  extends  to  tbrte  otber  eafes,    i  ft.  Where  any  lands,  &c. 
tern  t9  tbe  bands  or  poffefien  of  tbefaid  late  king  H.  8.     xdly,  Or  vtbicb  were  put  in  charge  to  orf^r 
his  bigbnefs  in  bis  eourt  of  Excbequer,  or.  any  otber  court  of  bis  mayfly's  revenue,     3dly,  Or  by  any  auditor 
•r  etber  ^cer  eftBafaid  late  king.     And  in  every  one  of  thofe  calcs,  the  provifo  has  as  great  operation 
*s  in  u|es  of  letters  patents,  as  to  the  vefting  fuch  lands.  Sec.  in  the  king,  his  heirs  and  fucceilbrs ; 
hut  yet  it  was  refolved,  that  this  a6l  of  35  Eliz.  extends  not  to  this  cafe ;  f  >r  the  provifo  has  a  quali. 
ncation  or  refbaint  which  has  not  been  mentioned  before  at  the  bar,  viz.  that  in  the  (aid  four  cafes  fucli 
*^h^»  ihall  be  reputed,  taken,  tec,  in  the  adtual,  &c.  pofTcilion  of  the  king,  his  heirs.  Sec,  at 
fuch  time  as  the  fame  did  fo  come  to  his  hands  or  pofleifion,  or  were  fo  put  in  charge,  or  granted,  or 
WDveyedbyH.  8.   as  aforefaid,  not^vitbfiandtng  xft,  any  dcfeB,  &c.  of  or  in  any  furrender,  grant,  or 
f^fveyance  of  tbefaid  manors,  &c,  or  any  part  thereof,  to  tbeJaiJ  H.  8.   2dly,  Or  any  otber  matter  or  caufe 
vbatjceveriy  wbicb  bis  bigbnefs  was,  or  might  have  been  hititled  to  tbe  fame*     So  that  the  fcope  of  the 
sA  was  to  veft  in  K.  8.  aU  the  lands.  Sec.  which  the  abbots,  Sec.  had,  notwichftanding  the  defeats 
"^"ciiiid.    But  if  the  faid  appropriation  was  void,  and  was  not  given  to  the  king  by  ihe  ftatutes  of 
'^^^O'l^ies,  then  the  prior  had  nothing  in  the  faid  redlory  belides  the  advowfon  and  jus  prvfentandi. 
Netwithftanding  which  this  ^€t  of  35  Eliz.  has  great  cfkii  j  for  fince  the  31  H.  8.  gives  not  to  the 
I^S  Any  monafteries.  Sec.  but  fuch  only  as  had  been  furrendered,  granted,  A(c,  or  diifolved,  this  of 
15  has  fupplied  the  dcfed.  Sec    of  a  furrender,  as  of  an  infufficient  furrender,  grant,  or  conveyance, 
¥>  that  be  there  any  furrender.  Sec  or  not^  or  be  it,  if  any,  fuHicient  or  not,  the  faid  lands.  Sec,  arc 
>^«fiy  tefted  in  the  king,  his  heirt,  Sec.     2dly,  If  the  abbot,  Sec.  had  been  dipiftd.  Sec.  where  an 
office,  feire  facias,  feifure,  &c.  had  been  requifite  to  veft  the  poficfllion  in  the  king,  there  the  Uil 
•••dt,  vi»,  or  any  other  matter  or  caufe  wbatfoevtr  by  vtbicb  his  bigbnefs  was  or  might  have  been  intiiled 
***be^mt,  fttpplies  all  fuch  means  whereby  the  king  might  lawfully  have  been  intitled  and  put  in  a6lu4 
P<wi00i    But  though  there  be  a  defed  in  the  appropriation,  y  :t  if  the  redlory  be  in  reputaficn  apf>r<f^ 
f rioted,  and  beets  ufed  as  fuch,  it  was  given  to  the  king  by  the  ftUute  27  H.  8.  cap.  38.  or  u  H.  8. 
tap.  13.    Note,  That  in  tbe  ftatute  of  monafteries  there  is  a  fawing  of  rights,  &c.  but  the  foundtrrs, 
donors,  Sec  are  excepted  out  of  the  faving  \  (o  that  they  are  bound  by  the  body  of  theaA.  1 1  Rep.  8.  b. 
»».  b.  Mich.  10  Jac.  Priddle  v.  Kappir. 

4-    43  -£/'«•   I-  enafls,  that  all  grants  made  to  the  queen  Juice    [  171  ] 
^&  %th  of  February  in  the  2'jth  year  of  her  reign^  (except  by  ecclefiaJlU 
^Iperftmsy  or  bodies  politic^  not  having  power  or  ability  to  male  fuch 
grantsy)  are  confirmed. 

The  right  ofafl  others  isfavedy  except  of  the  parties  and  privies  ta 
ficb  grants. 
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**•  ^^-  *")   (Z.  c)     Grant  /«  /A<r  JK//^.     How  the  Grant  may 

be.     In  what  Cafes  without  Record, 

|t  WM  held,  [i  A  Man  cannot  ?rant  Ian  J  in  fee  to  the  king  without  matter  of 
viUgive  ''^record.    Contra,  50  Aff.  i,] 

UtU  to  the  king  and  tp  b'n  bein,  the  luj^tcb  be  %o':U  vffl  tti  bis  bedy  natural,  and  not  in  his  hoij  poUt'c, 
the  king  cannot  take  it  hy  livery ^  but  it  ought  to  be  ^jr  matter  of  record.     PI.  C.  1x3.  b.  Mich.  4  EJis. 

in  the  cafe  of  the  dutchy  of  Lancaiker. The  frengati've  of  the  king  requires  matter  of  record  to 

bring  lands  to  the  hapds  of  tbe  king  as  well  as  to  toll  or  remove  it  from  hlitk  j  per  all  tlie  Jofttces. 
PI.  C.  4S4.  t^.  Mich.  17^18  £Us.  in  caf«  of  Nicholls  v.  NichoUs. 

[2,  A  man  cannot  grant  theftrvicesofhis  tenant  tnfetj  or  fir  life^ 
to  the  king  without  matter  of  record.     Contra,  50  Aff.  i.] 
S.  P.  Br.         3.  The  king  cannot  be  infcofed  but  by  deed  inrolled  of  record ; 
pira?.*ciies  f"^  ^^  Hvery  can  be  made  to  him  ;  ^uod  nota  bene.     Br.  Prerogative, 
7'E.  4.  16.  pl«  66,  cites  5  E.  4.  7. 

In  quare  im- 

pedic  it  was  agreed,  that  feoffment  n\ad^  to  tbe  ufe  of  tbe  king  of  a  matior,  vcfts  nothing  in  him^  f)fbe 

cannot  take  unlefo  by  mutter  of  record  y  for  {le  cannot  have  feoffees  to  his  ufe.     Br.  Prerogadre,  pi.  41. 

cites  21  H.  7*  41. 

« 

Gift  to  the  ^.  No  pwlance  Ihall  bind  the  king,  and  he  cannot  take  any  thing 
©uHwd  is  ^"'  h  '"^'^^  ofrecordy  as  by  deed  inrolled.  Brooke  fays  quxre; 
good,  and      for  Others  are  of  a  contrary  opinion.    Br.  Prerogative,  pi.  70. 

the  fame  of     ^itCS  I4  E.  4.  2. 

gift  by  him  ^ 

6{ goods  without  deed  as  fome  held,  but  contra  it  foems  of  land  clearly ;  and  gift  to  the  king  of  chattels 

is  good  as  it  fcems  clearly.     Br.  Prerogative,  pU  36.  cites  37  H.  6.  ii* Br.  Done,  pi.  x6.  cites 

S.  C. 

5.  The  king  cannot  take  land  by  gift  in  poffejfton  or  in  remainder 
unlefs  by  deed  inrolled  ;  and  otherwife  it  is  by  way  of  concltifion^  as 
where  the  tenant  in  fee  (imple  prays  aid  of  the  king,  alleging  that 
he  holds  for  term  of  his  life,  remainder  to  the  king.  Br.  Prero* 
gative,  pi.  56.  cites  i  H.  7.  28. 

Br.  Rela.  5,  If  a  man  givei  land  in  tai/y  the  remainder  to  tie  king,  this  re« 

cites  s  c?*  niai^der  fhall  not  pafs  to  him  before  the  deed  be  inrolled,  and  when 
it  ts  inrolled  itjballpafs  ah  initio  ;  and  fo  fee  that  it  fh^l  not  pafs  by 
livery  to  the  tenant  in  tail,  and  yet  it  (hall  pafs  by  the  inrolment 
after.  Br.  Prerogative,  pi.  57.  cites  1  H,  7.  30,  3 1.  per  Brian  and 
Collow. 

Keeling  -y.  The  king  cannpt  take  ^furrender  without  matter  of  record; 

billldud^  per  Whiddon  andPortman  J.  PLC.  105.  a.  Mich.  2  M,  i.  in  cafe 

ed,  that  a     of  Fulmcrfton  V.  Steward. 

furrender  of 

a  copyholder  to  the  king,  )oitl  of  ■  manor,  was  good  without  matter  of  reco^«    Keb.  7«o.  Pafch. 

x6  Car.  2.  in  cafe  oi  Lee  r.  Boothby. 

.  8.  If  A.  makes  a  fioffment  to  the  ling  of  lands,  which  \s  wO^re* 
eordedy  the  king  takes  nothing  by  this  deed.  If  an  efcbeator  finds  an 
office  of  this  feoffment  made  as  above,  and  not  recorded,  and  returns 
the  fame  into  Chancery ;  if  the  land  be  in  the  king's  handsj  the 
cba^ceUor  upon  a  n^ouoii  ^iU|  by  a  fuperfedeas^  rcftpre  A.  to  the 

Jaind, 


jpterogatltie  of  tlie  Wng, 

knd.  If  the  king  has  granted  it  to  another ^  a  fcire  facias  (hall  be 
awarded  againft  the  patentee^  and  the  chancellor,  iliall  reftore  A. 
For  it  appears  in  the  Chancery  that  the  faid  office,  patent^  and 
deed  are  all  void.    Jenk«  123.  pi.  50. 
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(A.  d)     What  (hall  be  faid  a  fufficitnt  Record. 

[l.lF  •  tenant  in  taily  or  an'^  other  particular  tenant  ^furrenderf  their  *  S.  P.  Br. 

^  letters  patents  in  Chancery  to  be  cancelled^  there  needs  not  any  J*''^^*^ 
other  inrolment  of  this  furrender ;  for  the  remembrance  made  of  it  is  pi.  ts!  cites 
fufficicnt  record  to  pafs  it  to  the  kini;.    Mich.  42, 43  El.  B.  R.  pex  35  H.  8. 
Popham  agreed.]  '      .  6  -»     43  ^,„^^.^. 

[2.  &  if  tenant  in  tail  furrender  his  eftate  per  chartamfuam  de--  extinft. 
liberatam  de  recordo  in  the  Exchequer^  this  is  fufiicient  without  inrol-  s*  C»  c**cd 
mcnt  thereof;  for  this  is  a  fufficient  matter  of  record  to  iiititle  the    .*  ^^^*  *' 
king.    M.  42,  43  El.  B.  R.  between  Abraham  and  Wilcoks,  marg.-^ 
per  Curiam,  practer  Popham.]  ^ '1*' ^'^;, 

S.  C.  idju^d  accordingly.  For  the  king  takes  not  by  the  Inrolment,  but  by  the  deed,  fu  ihat  the 
deed  is  the  principal,  and  the  inrolment  but  tcftimony  that  l!;e  deed  is  of  record  j  and  though  it  la 
vfually  faid  in  the  books  that  the  king  cannot  take  but  by  deed  inrolled,  this  is  to  be  intended  only  that 
thedeod  made  to  the  king  be  recorded,  yet  it  is  not  fufficient  to  m^ke  deed  of  land  to  the  king,  anu  caft 
it  iato  the  Exchequer,  or  other  court  of  record,  or  af^cr  that  fuch  deed  is  made,  to  leaTS  it  in  court,  buc 
tW  patty  OBght  to  deliver  it  of  record  in  court,  and  to  be  indorfed  by  the  omcet  quod  -uenlt  J*  S.  tali 
^ie,  ndieTvutredfucb  deed  to  the  uje  of  the  king,  and  then  this  countervails  inrolment.  Per  toe.  Cur. 
aoUo  cootxadicente. 


Tj.  If  a  man  maies  leafefor  years  of  land  to  the  iingy  and  after  ac» 
knowledges  it  before  certain  commiffioners  appointed  for  the  fame  purpofe^ 
and  the  lejfor  prays  that  it  be  inrolledj  and  the  commiffioners  return  it 
accardingly^  yet  the  king  (hall  take  nothing  by  this  leafe  without  in- 
rolment; for  this  is  not  fufficient  record  to  intitle  the  king.  Tr. 
8  Ja,  B.  Scacc.  Sir  Edward  Dimock's  cafe.     Adjudged.] 

a^odged  again  (I  the  king,  that  the  grant  was  not  good.     See  Lane,  31  >  3  5»  &  36.  a.  tb« 
thecouofel  and  of  the  Courtj  6  Jac.  and  Tiin.  7  Jac.  in  the  Lxthe^uer.  S.  C. 


And  the 
prayer  of  the 
leiTor  to 
have  it  iii* 
rolled  was 
indorfed, 
but  not  in* 
rolled,  anl 
yet  it  wat 
argumenu  of 


[4.  If  leffeefor  the  life  of  the  king  renders  and  delivers  up  his  letters 
patents  in  the  Chancery  ad  cancellandum,  this  without  more  is  not  /^^^^^^\ 
any  fufficient  record  to  intitle  the  king  to  it.     M.  5  Ja.  Scacc.  Sir  ^    '~ 
Robert  Johnson's  cafe.] 

5.  A  deed  of  gift,  bargain  andfaU^  was  made  to  E,  6.  by  the  late  ^:^\^^^' 
duke  of  Soptierfet  in  fee,  and  was  ackno^vledged  to  be  inrolled  be-  paVch. 
fore  a  mafter  in  Chancery,  and  alfo  before  the  Chancellor  of  the  32  Eiiz. 
augmentations,  and  delivered  into  Court y  and  there  put  into  a  chef  ^  ^"^"),^^'g^* 
but  not  yet  inrolled  :  the  Attorney-general  moved  it  might  lawfully  washcld'thjc 
be  inrolled  now,  and  thereby  the  lands  to  vcft  in  the  queen  as  heir,  the  laud 
or  purchafer ;  and  it  feemed  by  the  opinions  of  Wray,  Dyer,  Bell,  J'f^^^^,*)*** 
and  Manwood,  that  it  cannot  be  to  veft  any  interefl  in  the  queen,  meat,  and 
accordine  to  c  &  7  E.  4.  &  Br.  tit.  Done,  37  in.  6.  D.  355.  pi.  37.  ci.ed  the 
«ill.  .pEliz.  Anon.  '^^ 

49 E-  3.  5»  37  H.  6.  ix.  and  alfo  this  cafe  of  D.  3^5.  but  fays,  that  Wray,  Dyer,  BcU,  and  Manhood  % 
•tre  of  this  fame  opinion  j  und  jt  was  further  movt^^,  if  it  might  be  yet  iniolled  or  not,  and  it  was  held 
\}  the  greater  part  ibat  it  might|  though  d.vcis  hrld  the  contrary  ^  and  their  reafon  was,  becaufc  It  waf 

O  4  madff 
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made  and  ackmmledged  in  the  6mc  of  aootber  k'ing>  and  he  IfPng  dead  It  is  not  to  be  tnrolledU  ••  • 
Aod  D.  355.  Marg.  pi.  17,  fays,  that  Sir  Tbo.  Egcrtony  Matter  of  the  RoIis,  in  Mr.  Akirwortb*&  read. 
ing  m  Lincoln's  Ion  in  Lent  38  Elis.  faid,  that  when  he  was  attorney,  he  had  occafion  to  demand  the 
opinions  of  Wray^  and  Manwood  Chief  J.  and  Chief  Baron,  who  then  denied  their  opinion  ever'  co  havo 
been  as  Dyer  here  has  reported ;  and  they  f^id,  that  there  u  mfwndatiom  thgt  the  khg  cannot  tmks  hat  ij 
matters  ofrtc9rd\  for  he  fald,  that  the  king  is  iotirleJ  in  many  things  which  are  in  fi'acilt  in  the  rolls, 
mnd  in  the  memorandums  in  the  Exchequer ;  and  yet  thefe  are  titles  fufRcient  for  the  queen.-^Aboat 
the  35th  oi  £liz.  this  cafe  came  in  queftion  again  between  the  *  Dx  ah  and  f  Canohs  or  Wind. 
fOK  AMD  MiDDLXMORX,  and  by  the  refolution  of  all  the  jufHces  of  Engbnd,  it  was  agreed,  that  the 
deed  might  be  inroUed  now,  and  fo  it  was>  aod  fo  Middiemore  was  oafted  of  his  term  ;  and  it  was  alia 
debated  in  the  Parliament  Hoiife,  and  there  alfo  agreed  accordingly;  and  it  was  alfo  icfolred 
by  all  the  juIHces,  that  the  acknowledgment  of  the  deed  before  the  Ma0er  in  Chancery,  and  the 
ddivery  thereof  into  the  augmentation  conrt,  does  not  make  it  afufficient  record  before  iorolment,  to 
veft  the  intereil  in  the  king  \  but  when  it  is  inrolled  now,  with  another  date,  it  vefts  the  intereft  in  the 
king  with  relation  \  for  ail  perfons  are  eftopped  to  fay^  that  it  was  not  inroUcd  according  to  the  date,  as 
appears  in  thecafeof  LLTFoan  v.  GkSTToN,  PI.  C.  419.  U  But  the  contrary  is  heid  at  this  day) 
for  if  it  be  in  filaciis,  or  any  where  among  the  memoranda  cf  the  Exchequer,  it  fuffices  for  the  kmg< 
^*  35St  Marg.  pi.  37..  ♦$.  C.  cited  Mo.  676.  pi.  920.  by  Lord  K.  Egerton,  and  faid,  it  wa^ 

refolTed  upon  conference,  that  the  king^  by  the  bringing  and  leaving  of  the  deed  in  Covrt,  took  well 
enough  without  inrolment.——~Hutt.  i.  Pafch.  15  Jac.  Combes  t.  Ikwood,  the  Court  deliveicd 
their  opinion,  that  if  there  was  a  deed  by  whichthe  land  then  in  queftion  was  conveyed  to  H.  S.  and  that 
was  brought  into  the  court  of  augmentation,  although  this  deed  be  not  found  or  inrolled,  yet  it  is  a 
fufficient  record  to  intitle  the  king,  and  it  is  a  record  ij  beirg  brought  into  cwrty  ami  there  rotated  te  he 
intolledi  and  the  report  in  D.  35(;*  19  Eiiz.  was  not  as  it  is  there  reported  j  for  it  was  forBorme*s  InOp 
and  it  was  adjudged  a  good  conveyance. 

A  dced\o  the  king  «/ certain  lafd  ackmonkdgid  before  a  Judge,  or  MaAer  in  Chancery,  aLmddetfverei 
wto  Court  J  but  not  recorded  hy  the  ntgUQ  of  the  king's  officer  y  is  good  to  the  king.     Je^  114.  in  pi.  50. 

t[i73] 

See  (z,  c).  ^g^  j^     jjq^  ^^  Kiiig  may  take ;  where  ivitbout 

Record.     Chattels. 

^JtffH^t^'  [i.  |F  a  man  devi/e  goods  or  money  to  tie  king  Byfarol^  yet  the  king 
ihghyfiarol,        ^  fliall  havc  it,     40  Affi  35.  Tr.  8  Ja.  Scacc.  per  Bromley.] 

and  without 

deed  cr  trftamenty  the  king  upon  fuggeftion  df  this  Jball  have  affionj  and  it  ms  awarded  by  judgment 
againft  W.  C.  who  was  executor  of  R.  C.  his  father,  who  had  devifed  his  goods  to  the  king  by  parol» 
that  execution  Jbali  be  made  of  the  goods  of  the  deceafedy  in  wbofoevcr  bands  thry  noerefoundj  and  againft 
the  occupiers ;  far  the  occupaticn  ofgoMts  of  the  king  fball  charge  him  againji  the  kingt  and  the  tedator 
had  devified  to  the  king  looo  marks  which  were  in  a  coffer,  the  txuutor  faidy  that  at  the  time  of  iba 
death  of  the  teilator  he  was  at  I^ndun,  and  neuer  had  occupied  the  goods  of  the  king ;  bnt  his  mother  had 
made  full  adminiftrationy  and  IT.  after  her  dea:h,  &c.  occupied  the  goods  of  his  mother,  abffue  hoc,  that  le 
occupied  the  goods  of  R*  And  after  he  was  examined  upon  oath  and  confefled,  &c.  that  he  had  occu- 
pied two  manors,  which  R.  and  his  father  had,  and  paid  before  hand,  by  which  it  was  awarded  that  tre 
king  have  execution  of  the  looo  maiks  of  the  goods  of  the  deceafedy  and  that  firft  execution  fliall  be 
made  of  the  farms  which  W.  had  conftefled,  and  the  averment  that  he  had  held  againft  his  cvfn  comujanti 
fi>all  bt  held  far  nuU  Br.  Suirmife,  pi.  5.  ?ites  40  Aff.  35.  Br.  Prcrogativey  pi.  50.  S.  C 

Br.  Prerogative,  pi.  145.  cites  S.  C. 

And  though  [2,  If  a  man  leafi  land  for  years  to  the  l\ng  hy  deed^  the  king  fhall 
rh^d*rea?  *^^^  nothing  by  it  without  inrolment  of  the  deed,  hccaufc  it  h 
}et  chattels    real.     Tr.  8  Ja.  Scacc.  Sir  Edward  Dimock's  cafe  adjudged.] 

real  parcici* 

pate  in  divers  qualities  with  inheritances  and  freeholds ;  per  Bromley  Baioo*  Lane»6o.  S.  C. 

"h  ^  \  ^''  ^3'  Lejfee for  years  cznnot  furrender  tQ.  the  ling  in  reverfion  without 
nT  Ltne,  <J«^«1  inroUed.] 

61  •  In  Sir  Edward  Dimock*s  cife. 

L«oe,3i.35,  [^,  If  a  bi/hop  leafe  land  for  years  to  the  ling  hy  deed  inrolledy  and 
gued  and  ad.  ^^^  ^^  ccnfirmed  by  the  dean  and  chapter  s  this  confirmation  is  good 
judged.        without  inrolment  s  becaufi?  this  paifes  no  interefta  but  is  only  an 

5  affcnt. 
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afifent.    Tr.  8  Jtu  Scacc.  Sik  Edward  Dimock's  cafe.    Per  Cu- 
riam.] 

[5.  li  lejfee  for  years  of  the  kingfurrenders  h\%  patent  to  the  king  in  5  "^^^i^?*** 
the  Chancery  ad  cancellandumy  and  pays  the  fees  ^  yet  the  eftatc  is  not  njac.inthe 
furrendcred  before  record  or  vacat  made  thereof,  entered.     P.  Church- 
n  Ja.  B.  R.  St.  Saviour's  cafe.    Hill.  11  Ja»  B.  Abraham's  ""^I^'J' 

vaicj  viouit  s 

cafe.  Itwaa 
idblvc^  that  the  delivery  of  letters  patents  into  Chancery  to  be  cancelled  by  the  hands  of  the  party» 
vrithoot  writijsgy  was  fufficlenty  and  as  much  as  they  ought  to  do^  and  it  belongs  to  the  Lord  Chancellor* 
or  hisofficerSy  to  cancel  them>  and  every  one  ought  to  do  that  which  to  him  bdoogs. 

C  174  ] 

6,  An  Migatian  may  be  granted  to  the  king  by  the  obligee,  s.  p.  Br. 
though  it  be  a  cbo/e  en  anion^  and  the  king  may  bring  an  a£tion  pj'^l^*^^ 
upon  it,  though  the  grant  be  hy  deed  withoul  innfltnent.     Br.  Chofe  3bH.  7.19. 
en  ASdoiif  pi.  4.  cites  21  H.  7.  19.  ^^^  '"•t 

.    conce^Tum.. 
Brooke  £iys,  and  fo  fee  that  the  king  ihall  take  a  chefe  in  a^ion  by  grant  of  another,  and  mayfue  in  bit 
9wn  Mmt ;  contra  of  a  coonnon  perfoD ;  aad  fo  it  feems  that  the  king  may  take  chattel  or  chofe  ia 
#£tioo,  whkb  is  not  frank* tcnementy  without  dstd  inrolltd*     Br.  Prerogativej  pi.  40.  cites  32  H.  7.  i<^« 

7.  An  ufe  cannot  veil  in  the  Jcing  by  will  or  otherwife,  without 
nutter  of  record,  any  more  than  frank-tenement,  or  inheritance, 
&c.  D.  74.  a*  pi.  1 7.  Mich.  6  £.  6,  in  a  cafe  of  exceptions  taken 
(0  an  information. 


(B,  d.  2)     Kntry  hy  the  Kingy    congeable  in  what 

Cafes. 

I*  /I  Tenant  for  Hfej  the  remainder  to  the  heir  in  ward  of  the  king. 
**•  If  A.  had  aliened,  the  king  might  have  entered,  and  if  a 
condHioHj  which  defcended  tofuch  heir,  had  been  broken,  the  king  might 
have  entered  for  the  heir,  quod  nota ;  but  Brooke  fays,  it  feems 
that  the  matter  ought  to  be  found  by  office.  Br.  Entre  Cong.  pi.  1 26. 
cites  19  E.  3.  &  Fitzh.  C^rde,  1 13, 1 14. 

2.  A  man  leafed  for  life  rendering  rent  xvith  re-entry.  The  tenant 
cmmnitted felony,  and  procefs  iflued  to  the  exigent  /  and  mean  between 
the  exigent  awarded,  and  the  outlawry,  the  lejffor  re-entered  for  non<* 
paTment,  and  well,  becaufe  the  king  had  not  entered^  nor  was 
itifed  before  it.    Br.  Entre  Cong.  pi.  1 14.  cites  27  AfT.  50. 

3.  Where  a  common  perfon  may  enter  for  ef cheat,  ward,  mortmain,  ButwberttL 


&c  jifuch  matter  \^ found  for  the  king  by  his  office,  the  king  may  en-  f^'  ^^' 

hh  aSi'iotiy  as 
for  waft,  cef« 


ter.    Br.  Entre  Cong.  pi.  93 .  cites  1 2  H,  7.  20,  2 1 .  '  hh  "aZ  as 


^vit,  debt  upon  recognizance  for  a  condition  broken,  &c.  there  If  fitch  matter  hefounJ  for  the  king,  he 
cuoot  enter,  but  u  ftu  to  bh  fiire  facial  \  q\iod  nota  ;  per  Frovvike,  Mordant,  and  others.  Br.  £a* 
tie  Cong.  pL  93.  cites  2  H.  7.209  21.  Br.  Prerogative,  pi.  63.  cites  12  H.  7.  19.  S.  C. 

4-  By  the  ftatute  |0  H.  4.  Hxc  pojejjions  of  the  dutchy  wcrt  fepa^ 
rated  from  the  poffejfions  of  the  crown  ;  fo  that  in  all  things  concerning 
^'^P^pffions  the  king  nrnfl  demean  himfelf  as  afubjeB,  and  not  Mrith 
Us  prerogatives  as  king.  ^  But  a  difference  has  been  held  upon  the 
bid  ftatute,  that  vfbcre  the^M^^  os  duke  ofLancafter  is  to  do  any  a^ion 

infeparabk 
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infeparable  in  perfotty  there  he  ihall  enjoy  his  prerogatiTe  to  cxcufe  his 
perfon ;  but  in  a^^ions  concerning  the  pojfejfions  of  the  dutcbjy  he  (hall 
have  fuch  advantage  only  as  the  duke  of  Lancafter  had  \  therefore 
upon  great  debate  in  the  dutchy  court,  it  was  adjudged,  that  where 
the  king  nmde  a  leafe  of  dutchy  lands y  referving  rent  with  a  claufe^ 
re^ntrjy  Sec,  that  he  mu/i  demand  the  rent  before  he  can  re-enter; 
becaufe  it  is  a  material  advantage  to  the  tenant,  that  the  rent  fhotfl4 
be  demanded  before  he  fhould  receive  any  damage  which  might 
happen  for  non^-payment ;  and  that  demand  is  a  thing  %vbich  may  k 
made  by  an  attorney.     Arg.  Mo.  i6i.  in  the  cafe  of  Safiron-Wal- 

•  M©.  189.  tJen. Cites  it  as  *  Bonny's  cafe. 

judged.  5"  Though  by  the  ftatute  33  if.  8-  cap.  20.  the  lands  of  perfins 

attainted  of  treafon  fhall  be  in  aElual  pojfejjion  of  the  king,  without  ^fficf 
found;  yet  if  a  difleifee  is  attainted  of  high  treafon,  the  king  hath 
only  a  right  by  the  attainder,  and  (liall  not  have  the  pofleflion  widi^ 
out  a  fcire  facias,  or  feiTure  at  the  lead ;  becaufe  when  a  ftranger  is 
feifed  at  the  time  of  the  ofBce  found,  the  king  (hall  not  be  in  pof- 
feffion  till  feifure,  and  with  this  agrees  Stamf.  Prcrog.  54. 
17  £.  3.  10.  29  Afl^.  30.  21  £•  4.  I.     BeGdes,  all poffefjionsy  Qc.are 

[  175  3  faved  bythefaid  oBy  as  if  the  aft  had  not  been  made,  and  therefore 
the  poffeffion  of  the  dijfeifor  is  faved  thereby,  in  the  fame-manner 
as  if  a  fpecial  office  had  been  fc>ani1  by  the  common  law.  3  Rep.  iit 
Trin.  26.  Eliz.  in  the  Exchequer,  the  fecond  refolution  in  Dowde's 
cafe. 

6.  The  queen  grantedlTHids  referving  a  fee-farm  rent,  wth  a  conS- 
^ion  of  reentry  for  non-paynumty  and  afterwards  the  queen  granted  tbis 
rent  to  J.  S.  in  fee:  the  rent  was  behind  j  and  adjudged,  that  die 
queen  Ihall  not  re-enter,  becaufe  by  that  means  flie  would  defeat 
l^er  own  grant,  which  would  be  a  tort  to  the  grantee  of  the  rent( 
Cro.£liz.  69.  pi.  23.  Mich.  29  &  30  Eliz.  C^anmer's^cafe. 

(B.  d.  3)     Entry  upon  the  King,  or  his  Patentee* 

What  is  to  be  done. 

I.  tF  the  iingfei/es  the  ward  which  belongs  to  another  perfon,  yet  he 
*   cannot  enter  at  full  age,  hut  Jhallfue  to  the  king.     Br.  Entry 

Congeable,  pi.  62.  cites  26  Aff.  57.     Per  Thorp  &  tot.  Cur. 
At  whexe  it       2.  If  the  king  be  feifed  by  reafon  of  an  ill  office y  the  party  who  is 
)«>^J^'  ouftedJKfl//  have  afjife;  per  Huls  clearly.     Br.  Office  devant,  &c. 

the  king  died  ph  ?.  citCS  ^  H.  4.  46. 
fiifed9fmj 

landf  yet  bis  beirpaU  have  tivery^  and  I  cannot  enter  before  Irvery ;  bnt  af^r  liverj  I  may  liave  affife» 
and  (hall  be  no  longer  boond  by  the  office ;  for  the  king  by  brs  feifure  Jball  not  bave  franktemnuat^  biC 
only  chattel,  andfi  tbe  franktenement  not  out  of  the  party  ;  and  therefore  other%oift\X.  feems  vubere  tbekag 
by  ejpee  is  intitled  to  tbefee^  and  givei  It  over,  there  it  feems  that  the  party  cannot  enter.     Ibid. 

So  where  it  3.  Where  the  efcheator  feifes  colore  officii^  or  by  reafon  of  an  office, 
^['^f!^'^^  which  is  infufficienty  and  does  not  intitle  the  king,  as  by  outlawry 
u  outLwed  in  an  aBion  perfonaly  &c.  there  the  entry  of  the  tenant  is  fufficient 
w»  ^*SpfIu  upon  the  efcheator  \  for  the  hng  ought  not  tofeife  but  to  take  the  pro* 
^'ff/^fts.    Br.  Entry  Congeable,  pi.  i.  cites  9  H.  6.  20. 

he  enten^  I  may  ouft  him.     Ibid. Contra  where  the  efcbcator^feifet  by  vrjt  Vfben  tbe  king  kas  no 

titte,  there  the  party  cannot  eater ;  note  tbe  diTcrfiTy*    Ibid. 

'  1,  Where 
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4.  "Where  the  kihg  is  tntitUd  by  double  matter  ofrecordy  a  man  has  ^  >f  atnm 
m  remedj  ufilefs  by  petition.  Br.  fentrcCong.pl.  128.  ditcs  |oH.6. 15.  ^^rea'd- 

fiim^  nd  it  n  found  by  office  that  bi  wasfiifed  at  the  time,  &c.  of  fuch  Und,  &c.  and  the  king  grantt 
ktverf  he  who  right  has  i^mnot  enter.,  nor  bavg  a^ion,  nor  traverfe  t»  the  cffice,  but  is  put  to  his  petition* 
Br.  Entre  Cong.  pi.  1I8.  cites  10  H.  6*  1 5.  And  it  wj5  agieed,  ihzt  if  the  ejibeator  or  otter  tn^ 

ten  to  the  afe  of  the  ioMg  without  title,  yet  the  party  cannot  enter ;  for  the  king  is  lei  fed,  and  yet  the 
king  isao  dtd'eifor.     Br.  Entre  Cong.  pi.  izS.  cites  35  H.  6.  6i*->^ur  if  the  king  grants  icover,  the 

9«ty  9uy  enter  apoH  the fatentee^     Br.  Entia  Cong.  pi.  128.  cites  35  H.  6.  61. ^Mf  where  the 

king  is  wt'aledby  tffice,  and  grants  it  over,  though  it  he  falfe  office,  the  farty  cjvmt  enter  upon  the  pa* 
tmee,  hot  is  put  to  his  traverfe  of  the  office ;  per  Laicon  &  Needham  \  Se  non  negatur.  Br.  Entre 
CoDg.  pi.  iiS.  cites  35  H.  6.  61.  S.  P.  Br.  Entre  Cong.  pi.  5.  cites  35  H.  6.  60.— —S.  P. 

fir.  Entre  Cong.  pi.  96.  cites  4  £.  4.  21,  22.  25.  ■  S.  P.  Br.  Traverfe  dc  Office,  pi.  32.  cites 
S.  C.  S.  P«  Br.  Traverfe  dt  Office,  pi.  52.  cites  10  H.  6.  15.     And  Brooke  fays,  note  the 

diterfity  theraof ;  for  wher^  he  cannot  enter  upon  the  king  by  reafon  of  a  record  for  the  king,  which 
Hands  in  force,  there  he  cannot  enter  upon  the  patentee;  ()uod  nota  bene ;  for  the  title  remains,  and  the 
patentee  is  in  by  the  king— S.  P.  But  where  the  king  is  intitled  to  land  by  office,  and  another  haf 
revt-eharge  or  ctmmoiH  out  of  it,  and  the  king  after  grants  the  land  to  J.  S.  theie  he  who  has  rent-charge 
mxj  diihaio  or  nfe  his  common ;  for  the  grantee  nor  the  commoner  is  not  out  ofpojeffiop  by  fuch  ofium 
Ctetra,  if  he  has  title  to  the  land^  note  the  dlffermce.     Ibid. 

5.  It  was  enaffedbyparliamenti  thatxiic  Lord  "RungtxioxAJhould  be 
attcanted  aftreafotiy  and  forfeit  his  landsy  with  a  provifo,  that  of  fuch 
lands  whereof  he  %uasfeifed  to  the  ufe  of  others,  that  cefly  que  ufe  might 
enter;  yet  where  the  king  isfeifed,  he  cannot  enter  upon  him,  but 
fiaUfue  oufter  It  main.     And  fo  it  feems  that   the  king  is  not 

boand  by  any  ftatute,  unlefs  by  exprefs  words  of  the  king  \  as  if  it 

had  been  that  he  might  enter  as  well  upon  the  pofTeflion  of  the  C  176  ] 

king  as  upon  others.     Br.  Entre  Cong.  pi.  134.  cites  4£.  4.  21. 

6.  If  a  man  diffeifes  the  kin^s  tenant,  and  the  diffeifee  makes  continual  So  if  a  mam 
claim,  and  the  dijfeifor  diesfeifed,  and  office  is  found  for  the  king,  by  ^'^^Ji^^ 
which  he  feifes,  the  diffeifee  cannot  enter  upon  the  pofTefBon  of  the  rent,  with 
king  by  the   continual  claim.    Br.  Entre  Cong.   pL  97.  cites  ciaufcofr*. 

S*"4-4-  thc/tfifi     . 

turn  u  the  king,  and  the  rent  is  arrear,  the  donor  cannot  enter  upon  the  poiTcffion  of  tlie  king.     Br.  En^ 
ficcCoog.  pi.  97*  cites  5  £•  4.  4. 

7.  A  man  cannot  enter  upon  the  king  and  another ;  and  this 
feems  to  be,  where  the  king  and  another  strc  jointly  feifed.  Br.  En- 
tre Cong,  pi.  10 1,  cites  14  £.  4.2. 

.  8.  It  was  agreed  for  law,  that  if  land  ef cheats  to  the  ling,  which  is 
in  kafe for  years f  or  charged  with  a  rent-^harge,  and  office  is  found  for 
the  king  of  the  efcheat,  [but]  the  leafe  or  grant  not  found  in  the  ofEce^ 
the  Icflce  cannot  enter,  nor  the  grantee  cannot  diftrain  \  but  if  the 
)iing  grants  the  land  over,  the  leffee  may  enter  and  the  grantee  may 
diftrain.    Br.  Entre  Cong.  pi.  125.  cites  33  H.  8. 

9.  But  a  man  who  claims  franktenement  in  the  land,  cannot  en- 
ter without  traverfing  the  office,^  as  it  feems,  Br, '  Entre  Cong, 
^  125.  cites  33  H,  8, 


*»'-^. 
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(B.  d.  4)  Seififi  of  the  King.  In  what  Cafes  the 
King  fhall  be  faid  to  be  feifed  or  poilefled.  And 
of  what  Things  he  may  be  put  out  of  Pofleffion. 


Br.Refeker,  i.  'TpHE  ling  feifed  the  poffejjton  ^  a  prior  alien  in  time  of  war  ;  and 
S.  c?  ^""  therefore  the  king  has  po^efiioh  there,  and  not  only  the  pro* 

fits.     Br.  Seifin,  pi.  11.  cites  21  £.  3.  44. 

2.  The  king  (hall  not  be  faid  feifed  byfeifm  ofhisfervanty  wdefi  it 

he  in  his  advantage^  and  by  his  own  agreement,     Br«  Errorj  pi.  130. 

cites  39  AiT.  1 8. 
fir.  Seifin,         j.  None  can  gainfranitenetnent  by  any  entry  made  upon  the  pofftfn 
citesVE.  A.  J^^^  of  the  king,  or  upon  farmer  of  the  king  ;  for  a  man  by  entry  may 
4.  *  difleife  a  common  perfon,  but  not  the  king«     Br.  Prerogatire, 

pi.  79i  cites  2  H.  4. 7. 
ButoUbtrgt       4.  The  king  may  be  put  out  ofpoffeffion  of  things  tranfitory^  and  (hall 
noth^vc »c.  ^'^^^  thereof  adion,  as  ravifbmtnt  of  wardy  quare  impedit,  &c% 
tion,  as  *r<-  Br.  Prerogative,  pi.  55.  cites  i  H.  7. 19.  and  4  H.  7.  i« 

f'tpe  qucd 

reddat,  fjeSimentofwari^  and  the  like ;  for  of  ^hofc  he  cannot  be  put  out  of  pofleffion.  Ibtd.  * 
Jlnd  fo  lee  elfewhcKy  that  of  things  tranfitvry  the  king  fiiali  be  adjudged  in  pcfTeffion  wtthont  office,  at 
mrdy  vU/iin,firaj,  heriot,  tfrc.  and  of  thofe  he  may  be  put  out  of  pod^ffion*     Ibid.  Bmtoitbiap 

local  9r  permanent f  as  of  land,  &c.  it  appears  there,  and  4  H.  7.  i.  that  the  king  is  not  in  pofleffionofl 
office  found  j  and  there,  when  office  it  found,  be  cannot  be  put  out  of  polTcffion  \  quod  nota*    Ibid* 

-jfnd^hert  j.  Where  the  king  is  intitled  to  [land  by  reafon  of^  wq/l  dotuby 
that  Ws'te-  his  tenant  for  life,  he  is  not  in  pofleifion  of  the  land,  but  (hall  hare 
tiMt  ceafed   fcire  facias.     Br.  Scire  Facias,  pi.  122.  cites  14  H.  7.  23. 

iy  ttucyears, 

he  ihaJl  have  fcire  facias,  and  is  not  in  poiieffion  of  the  land.    Contra  ofofi<*  rfaTienrnkn  pfmortmat^ 

irofiJcbeat\  note  the  difference.     Ibid. 

But  Brook  (J.  Where  a  commcnperfpn  may  latpfully  enter  hj  TkTij  title,  ^CTcH 
vattnlf  the  f"^^  ^^^^^  be  found  for  the  king  by  an  office,  the  king  fhall  be  adjudgeiin 
arceftor  tf  poffeJTion  without  fcire  facias  againft  the  tenant }  but  where  a  common 
the  king  r<-  perfbn  by  his  title  or  matter  cannot  enter,  but  is  put  to  his  •  af^ion,  as 
^had  ^tfcontt-  '^  ^'^^^  oiceffavit  or  waft,  there  if  fuch  matter  be  found  for  the  king 
mued^  \i  the  by  office,  he  is  not  in  pofTeffion  by  the  office,  but  (hall  have  fcxie 
king  being  facias  againft  the  tenant  to  give  him  anfwer  \  note  the  difference. 
ITmighti^  Br.  Scire  Facias,  pi.  143.  cites  21  H,  7. 18. 

in  pofleffion  by  office  found  thereof,  or  ihall  have  fcire  facias  in  nature  of  formedony  ov  cui  in  vita.  It 
feems  that  he  ihall  have  fcire  facias.  Br.  Scire  Facias,  pi.  143.  cites  zi  H.  7.  i8. 

Contra  if  -he  .  7.  Whcrc  cefly  que  ufe  is  attainted tftreafon,  andit  is  enaSedbypsr* 
J^td^'nd^'  /ww^///  that  he  fhall  forfeit  his  land  in  poffeffton  and  in  ufe,  there  tho 
had  been  at-  king  is  Only  a  purchafcr.     Br.  Livery,  pi.  58.  cites  29  H.  8^ 

tainted  by 

the  cemmon  Lw  ;  for  there  the  king  has  the  land  as  king.     Ibid. 

So  it  ktmM  8.  By  feifure  of  the  land  of  tenant  in  tail,  or  fir  Rfe,  who  isaf- 
ed  i^tothc  ^t^^n^^ioffi^ony,  the  king  has  the  poffeffion,  and  not  the  (rofiu  only. 
hands  of  the  Br.  Rc^ifcr,  pi.  io«  citcs  Vet.  N.  ^.  tit.  Efcheat. 

king/or 

0lttwation  vf'ubout  Jtcmce,  «here  the  lands  aie  bold  0/ the  king  h  capites    Ibid,  n  So  it  kan^  die- 

where 
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where  •/#  v^r^.     Ibid.  And  of  anno,  die  et  <uapo  \  but  quaert  6f  this.     Ibid.-  But  upon 

•atUwfj  im  ferfiMtl  aliens  the  king  ihill  have  only  the  profits.     lbld»  Br.  Seifin,  pi.  9.  citea 

S.  C. 

9-  If  the  Kng's /fiw«/^/^irVjj  thcfranktenementin  bwisin  Seifthtte^ 
the  king  immediately.    Per  Brown,  PL  C-  229.  b.  3  Eliz.  in  the  J^"'2^,f' 
cafcof  Willion  v.  Barkley.  wUhoMt 

heir,  the 
pefleflion  in  Jaw  Is  immediately  In  the  Icing  without  office ;  for  office  it  not  refuifite  but  where  the  Ahg 
jk^lltake  tberehy,     A\  it  the  king  maRes  a  gft  in  ta.i  tpon  certdition,  and  the  condition  is  broken,  there  ic 
oagfat  to  be  found  by  office,     i'er  Brown.     PI.  C.  229.  b.  3  £lis«  in  the  cafe  of  Wiilion  y,  las4 
Barkky. 


(C.  d)     ^0  Warranto.     Ofzvbat  *  Things  it  lies.  seeHimdmi 

(E.) 

fl.   A  Quo  warranto  lies  of  the  lureck  of  the  fea^  as  appears  among  ton,  wp?i9« 
'^^  the  petitions  in  parliament  of  iS  £•  i.  fo.  6.]  T 

2.  The  quo  warranto  was  framed  for  franchifes  which  belong  to 
theerowH  ;  and  fuch  as  the  fubjedi  has,  are  derived  from  the  crown, 
libertates  regales  ad  coronam  fped^antes  ex  conceilione  regimi  a 
corona  exierunt.     2  Inft.  496. 

3.  Quo  warranto  lies  not  of  fuch  liberties  as  do  not  lie  in  claim  : 
as  febn*s  goods,  isTc.  which  lies  only  in  point  of  charter.  Per 
Shute  J.  who  faid  it  had  been  fo  holden  in  a  reading  upon  the 

ftatute  of  quo  warranto,  fuppofed  to  be  Frowick's.     3  Le.  184.  .  /^ 

pi.  235.    Mich.  29  Eliz.  B.  R.  in  Sir  Gervafe  Clifton's  cafe. 

4.  Quo  warranto  againft  the  lord  of  a  manor  to  know  by  what 
autborky  the  defendant  holds  a  court  baron,  ic  was  objeBed,  that  H 
was  incident  to  the  manor,  and  is  not  any  liberty  which  the  king  may 
have  difiinQfram  the  manor,  and  being  a  matter  of  common  right  the 
king  avutof  have  a  quo  warranto  thereof.  And  of  that  opinion  was 
Fleming  Ch.  J.  Fenner  doubted.  But  Yelverton,  Williams,  and 
Croke  held,  diat  a  quo  warranto  well  lies ;  for  it  is  a  matter  of 
right  to  hold  courts,  and  to  adminjfier  jufiice,  and  to  hold  plea,  and 
to  draw  affemblies  of  men  together,  and  tofwear  officers  ;  which  if 
any  doth  without  right,  he  is  to  render  an  account  thereof;  and 
diextfore  a  quo  warranto  lies  to  ihew  by  what  title  he  holds  it. 
But  if  he  there  intitles  himfelf  to  the  manor,  he  needs  not  then 
(hew  that  he  is  to  have  a  court  baron,  for  that  is  incident  thereto. 
And  here  the  judgment  is  not,  that  the  kingfhallfeize :  becaufe  it 
is  not  any  fuch  franchife  as  the  king  may  have ;  butit  is,  that  thede^ 
fmdant  ihall  be  ou^ed  rf  that  liberty.  Cro.  J.  259.  Mich.  8  Jac. 
'  B.  R^  the  King  v.  Stanton. 

5.  A  quo  warranto  was  brought  for  claiming  aforeft  and  a  court   [27^3 
efpfoanmmete.     The  defendant  made  his  claim  by  a  charter  granted 

by  H.  2.  but  did  not  ihew  it.  But  Coke  Ch.  J.  and  Doderidge  J. 
that  no  fubjedl  can  have  a  foreft ;  a  fwannimote-court,  Doderidge 
laid,  a  fubjed  may  have,  but  not  a  foreft ;  becaufe  none  can  make 
a  juftice  in  eyre  but  the  king,  2  Bulft.  295.  Mich*  12  Jac.  the 
King  v.  Briggs. 

6.  U 


i  yd  i^tetoga^ftt  at  lit  Wng* 

6.  If  marlets  were  kept  tvithout  the  ksng*s  grant y  a  quo  warfanid 
lay  againft  thofe  who  continued  them ;  and  the  people  that  fre- 
quented fuch  markets  were  punifliable  by  fine.  Arg,  3  Mod.  127. 
Seij.Hawlc.  7.  4  Gf  5  H^.  (5f  M*  cap.  1 8./  3.  Thetlerk  of  the  crown  in  the 
feons  dear  ^^^^  ^f^^^i^  Bettch^  Jbalt  noty  without  exprefs  order  given  in  open 
tfaatthiifta-  court,  file  any  information  for  any  trefpafs  Or  fn\fdemeanct  before  he  has 
tutc  extends  talen  a-  recognizance  from  the  perfon  procuring  fuch  information  to  be  en- 
forai  'ti  '  s  ^^^^^  i^^Oy  to  the  perfon  agcnnfl  whom  it  is  exhibited  in  the  penalty  f  ioL 
whatfoever  that  he  nvill  eWeBualk  profeaite  fuch  information,  and  abide  by  and  eb- 
exhibited  by  fervefuch  orders  as  the  Court  Jhall  direB*  And  if  the  perfon  againfl 
thccrcwn.  lohom  fuch  information  is  exhibited  fball  appear  and  plead  to  iffue,  and 
office;  and  the profecutor fball  not  at  his  own  cofts,  within  a yeary  procure  it  t9 
that  though  be  tried,  or'f  a  veriiB  pafsfor  the  defendant,  or  if  ihe  informer  pri- 
obiwaal  ^^^'^•f  o  noli  profequi,  the  Court  is  authorized  to  award  the  defendant  his 
that  an  in-  cofis,  unlefs  the  judge,  before  whom  fuch  information  is  tried^  fball  at  the 
formation  in  \rial  certify  upon  record^  that  there  was  reafonable  caufe  fir  fuch  in- 
ofaqoowar.  formation  ;  and  if  the  informer  fball  not,  within  three  months  after  the 
ranioy  being  cofls  tapped  and  demand  made,  pay  to  the  difeAdant  the  feud  cofti^  the  d^ 

•  proper       fendant  /hall  have  the  benefit  of  the  faid  recognizance, 
means  to  try^  •'  J      j  J  f> 

a  right,  is  not  within  the  meaning  of  ijie  ftatute,  which  mentioning  trejpafftsy  batterlesy  and  other  n^* 
mtanorty  may  be  reafonabiy  conftrned  foch  other  mifdemeanors  only  as  are  of  an  inferior  nature,  like  to 
^ofe  fpecified)  which  are  generally  wrangling  and  frivolous  ones;  yet  fedng  tkui hz remedial  tamt  ttd 
tberefore  9ught  to  he  Jargely  CGnfiruedi  and  fuch  informations  may  be  as  vexatious  as  any  odier,  and  always 
fttppofe  an  ufnrpation  of  fome  franchlfe,  dnd  every  fuch  ufurpation  is  certainly  a  mifdemeanor*  It  hatk 
beat  iietiled,  th4t  this  ftatoce  doth  extend  to  them.    %  Hawk.  Pi.  C.  262.  cap.  26.  f.  7. 

8.  It  was  moved  for  leave  to  file  an  information  ageunfl  the  mayor 
and  common  council  ^/"Hertford,  in  the  name  of  Sir  Samuel  Afhtiee, 
to  know  by  what  warrant  they  admitted  foreigners  emd  fhrangers  to 
the  freedom  of  the  town ;  alleging  that  this  was  no  quo  warranto  in 
the  name  or  at  the  profecution  of  the  king,  but  only  a  method  to  ^ 
a  right,  whether  the  mayor  and  commoni-council  could^  contrary 
to  tibe  exprefs  words  of  tne  charter,  as  it  appeared,  admit  thofe  to 
the  freedom  of  the  town  who  were  ftrangers  and  not  inhabitants 
therein;  and  produced  4  or  5  precedents  in  the  time  of  king 
Charles  I.  After  feveral  motions,  the  Court  gave  leave  to  file  aa 
information,  becaufe  the  injured  freemen  of  the  town  could  have  m 
other  way  to  remedy  themfelves,  or  to  try  their  right*  In  this  cafe, 
Holt  faid,  that  a  quo  warranto  is  in  the  nature  of  a  writ  of  right,  to 
which  the  defendant  can  have  no  plea  but  tojufiify  or  difclatm,  and 
cannot  plead  not  guilty ;  and  that  judgment  both  for  and  againft  the 
king  is  finai.  But  judgment  in  an  information  in  the  nature  ofaqm 
warranto,  if  againft  the  defendant,  is  final,  but  not  if  againft  dbe* 
king ;  and  that  in  this  cafe  the  right  is  in  the  corporation,  and  the 
execution  only  in  the  mayor  and  aldermen.  12  Mod.  225.  Mldk 
10  W.  3.  Anon.— Cites  i  Sid.  86.-9  Co.  28-  a. — 2  Inft.  282. 


ptetogatibe  of  t^t  l&fng.  tfg 


(C  d.  2)     Quo  Warranto.     Of  what  Thing  it  licS* 

By  what  Words. 

I. /^UO  warranto ;  by  this  tvcrd  (toil)  he  claimed  tallage  of  his  •SoitlsTii 
v^  villeins  ,-  and  hy  word  ♦  (term)  he  claimed  their  progeny ^  and  ^^^^^^ 
h  the  word  f/ockej  he  claimed  fuit  of  his  tenants ^  and  by  the  word  Brooke,  Mjc 
(fahe)  he  claimed  conufance  of  pleas  of  his  tenants^  and  by  the  word  itfeemiitfi 
(murder  J  to  have  amercements  of  murderers,  and  by  the  word  f  (ore^  ^[V^^^^x 
delfe)  to  have  are  found  in  his  foil.     Br.  Quo  Warranto,  pi.  2.  cites  or  (thcim) 
It.  Not,  10.  ^'^^  ia 

Gloir.  fig&ifies  mancipionun  fobolemy  and  in  Spelm.  GlolT.  the  word  is  thetn,  team,  and  theam,  accord- 
ingly.   Aad  fee  Keilw.   145.  a. f  Br.  Prefcription,  pi.  zio«  cites  S.  C.     Brooke  fays,  this 

ieems  to  coouuence  by  grant  at  firft,  and  therefore  makes  a  quzre  if  a  man  may  prefcribein  it. 

2.  Turrh-toll  is  to' have  toll  for  beads  driven  to  be  fold,  though 
they  are  not  fold.  Br.  Quo  Warranto,  pL  3.  cites  It.  Not.  Fol. 
21.  &  32  E.  3. 

(G  d.  3)     Proceedings^  Pleadings^  and  Judgment  in 

a  Quo  Warranto,  in  general. 

1*  ^TpHE  defendant  in  a  quo  warranto  was  admitted  to  imparle.  Itw«»  hiot-. 
1    Keilw.  138.  b.  Itin.  temps  E.  3.  15^„^-- 

OKt  io  a  qiw  wimntOy  and  it  was  faid  that  it  was  granted  in  the  cafe  of  the  City  of  London ;  but  the 
Coort  denied  itj  for  Aftry  faid,  by  the  courfe  of  the  Court,  they  were  to  have  but  the  common  im« 
firiaace;  and  (per  Car.)  being  ex  gratia,  we  may  grant  or  deny  it  as  we  fee  caufe.  Comb.  ia«  Hiii« 
th%  Jac.  2.  B.  R.  Anon. 

2*  A  quo  warranto  was  brought  for  vexation  upcn  48  points ;  and 
the  Court  being  moved  in  it,  ordered  that  the  profecutor  Jbould  wave 
that  quo  warranto,  and  (hould  bring  a  new  one,  and  therein  in/ijl 
Wf  t^on  three  points  ;  but  that  he  might  proceed  to  a  trial  upon  his 
new  quo  warranto  in  fuch  time  as  he  might  have  done  upon  the 
old  (HilL  22  Car.  B.  R.)  to  the  end  he  might  not  be  delayed  in  his 
Iffoceedings  by  bringing  of  the  new  quo  warranto.  2  L.  P.  R.  414. 
tit.  Quo  Warranto. 

3.  There  is  a  dsjference  between  a  nurit  of  quo  warranto  and  an 
i^ormation  in  nature  ff  a  quo  warranto,  as  to  the  procefs  upon 
toem ;  for  it  feems,  that  the  procefs  upon  information  are  venSfac. 
and  ikfiringas.  But  upon  the  writ  of  quo  warranto  it  \sfummons  ; 
and  for  default  of  appearance,  that  the  liberties  fhall  be  feized. 

Sid.  86.  in  the  cafe  of  the  Bang  v.  Trinity^houfe. Cites  Co. 

Ent.  527,  528,  &c. 

4.  A  verdiB  between  private  perfons  may  not  be  read  as  any 
Ufiirf  againft  the  king,  in  an  information  on  a  quo  warranto. 

2  Show.  48.  Pafch.  31  Car.  2.  B.  R.  the  King  v.  Carpenter. 

5.  A  verdidl  in  a  quo  warranto  on  the  mere  right  concludes  the 
Hftgf  but  on  information  it  does  not.  2  Show.  47.  Pafch. 
31  Car.  2.  B.  R.  the  King  v.  Carpenter. 


1  Sd  l^terosatitie  of  tlge  IMtm^ 


(C.  d.  4I     Proceedings,  Pleadings,  and  Judgment  in 
Quo  Warranto,  as  to  Liberties  and  Francbifes. 

•  thkcx-     I.  \^E.l.Tf'SA(JT^^Xhztifanjcanveryjhygooitnqu^or other* 

Bbcrtitt  al  ^^>  '*^^  '^O^'  ^'^  '^'^  ^*^J^^  &r  prtdeceffors^  have 

well  to  thofe  i^i/  *  ^^^  //^/y  ivhereofthey  have  been  impleaded  by  quo  warmnto  be-^ 
tbat  lie  in  jQre  the  death  of  Ryi.  and  have  hitherto  f ,  (mt  having  abufedjhch  ii^ 
^?J^  ^^j  berty^)  theyjball  be  adjourned  to  a  reafonaUe  day  befifre  ihejujlicesy  fmth» 
conufaaceof  in  which  time  they  may  repair  to  the  king  with  the  record  thereof  ^figned 
pleasy  felon  ^y  the  juflid s  fealy  nvhichdone^  the  king  vjill  confirm  their  efiate ;  and 
theKke"as  {jf^^y  judgments  have  been  given  uponfucj}  writs  by  the  juftices  at  Wefi^ 
to  thofe  that  minfler^  upon  the  complaint  of  tht  party  grievid  to  the  kingj  he  will  give 
»»y  ^  ^      them  remedy. 

claimed  by 

prefcrtptioo,  as  waif  and  ftray,  and  the  like.     2  Inft  496.  f  '^^^^  clattft  extends  hot  only  to  mif* 

ofcr,  dif-ufer,  and  non-ufer  of  libenicsy  bat  to  falfe  daim  of  them,  and  the  like.     2  lilft.  406. 

Scrope  faid  that  a  hundred  is  out  of  the  cafe  of  this  ftatute ;  for  thia  ftatute  is  isteodM  of  frsndnft^ 
•nd  a  hundred  cannot  be  faid  a  franchifej  for  praecipe  quod  reddat  lies  of  a  hundred.  Bot  Shard  faid  a 
hundred  is  no  other  than  a  franchife  royal,  as  vieW)  Scq.  by  wbirh  he  thought  that  a  hundred,  which  com- 
prehended fuch  franchife  royal,  might  properly  be  claimed  as  other  franchifes*    Keilw*  1 43 .  temps  £•  3* 

The  cofts,  ^11  pleas  of  quo  warranto  Jhall  be  from  henceforth  pleaded  and  diter^ 

«"^s"f  ^"^^^^  ^*^  "^"''^  rfthejtfHces:  and  all  pleas  now  depending  fiall  be 

the  fubjeas  adjourned  into-  their  proper  counties j  until  the  coming  of  the  jufttca  into 

in  thefe  fkofe  parts. 

^J^^^  Thisflatute  was  confirmed  by  another  flafute  de  quo  warranto  made 

and  there-     the  fame  year  and  to  the  fame  ^eB. 

lore  to  meet 

with  this  mifchiefy  and  that  the  fubjed  might  receive  juftic;  in  his  own  country,  aftd  as  it  were  at  his 

9wn  door,  it  was  the  king's  fpecial  grace,  that  pleas  of  quo  warranto  ihould  be  heard  and  determined  in 

tb!t  eyres  of  the  juftices.     2  Inft.  497.  Whenjuftices  in  eyre  ceafed,  then  this  branch  fiar  the  eaie 

cf  the  fnbje£t,  and  for  faving  their  cofts,  charges^  and  expences,  loft  its  efied  \  for  with  jnftices  in  eyrs 

tiiit  branch  lived}  and  with  them  it  died.     Jenk.  498* 

2.  In  quo  warranto  he  claimed  francliife,  &c.  and  he  mode  de* 
fault  at  the  day^  by  which  it  was  awarded  that  the  franchife  hefeifd^ 

into  the  Imnds  of  the  hing  ;  and  that  the  fheriff  anfwer  the  profits  /  and 
after  tlie  defendant  came  by  attorney^  and  prayed  to  replevy  the  fran* 
chife^  and  had  itfalvojure  regis  ;  and  faid  that  he  claimed  the  froth' 
chife  as  appendant  iiine  out  of  Mindy  and  was  received*  Br.  Qno 
Warranto,  pi.  5.  cites  It.  Cane.  6  £•  2.  6« 

3.  In  quo  warranto  the  defendant  cLnmed  a/fife  of  hread  andattf 
&c*  He  faid  that  it  was  appendant  to  the  manor  timeout  ofnaadf 
&c.  and  claimed  by  feoffment  of  the  manor  cum  perHnentiism  And  it 
was  held  that  he  may  vouchy  becaufe  the  franchife  pafled  with  the 
manor ;  and  it  w  as  admitted  alfo  that  he  may  prefcribe.  Br.  Qy 
Warranto,  pi.  6.  cites  It.  Cane.  6  E.  a.  7. 

4.  In  quo  warranto  if  a  man  claims  court  of  his  detnefne  tenants  in 
his  manor,  it  fuffices  to  Jhew  that  he  has  manor  there  without  nuns 
and  there  it  was  faid  that  he  need  not  anfwer  to  it*  Br.  Qgo  War« 
tantOj  pi.  4*  cites  T.  1 7  £.  2. 


\ 


9reco9atii)c  of  t!)e  I^ing;  iBot 

5«  In  quo  warranto  ie  elawud  to  boi>eJranchife  in  his  manor  of  C  Kcl^*  i47* 
and  /aid  that  his  father  noasfeiftd  of  the  manor  tnfee^  and  died/eifed^  **  ^'  ^* 
sad  hi  entered  as  heir,  and  prayed  bts  age,  becaufe  he  is  within  ace  ; 
and  the  parol  demurred.    Bro*  Quo  Warranto,  pL  3.  cites  It.  Not. 
fol.  21*  and  32  £.  3. 

6.  When Jrancht/e  is  allowed  in  eyre,  the  award  is  no  other  Aan  ^  T*'.* 
^  hip  fine  Sefaivojure  regis  ;  and  fe  if  it  be  rightly  allowed  and  nuun  of 
wdl  *  ttfed,  it  (hall  be  allowed,  but  if  it  be  not  well  allowed,  we  tbe  kind's  . 
wiUootaltow  it.    KcUw.  139.  b.  140,  a.  per  Chaunt.  Itin.  Temps  "S^j^^^^^ 

*•  3"  chiles  and 

liberticsy 
^y^trAnjtJgmntfiuiI  /hail  be  given  either  againft  the  king  for  ^e  po'nt  adjudged,  or  for  the  king  j  and 
the/«/M  jirrr  for  ihe  kin%  Jervetb  for  any  ofbtr  tUU  than  that  which  wag  adjudged  ;  and  therei'ore  WIU 
liam  de  Penbrogge  the  King's  Attorney,  tor  proiecatinj;  a  quo  warranto  againft  the  Abbot  of  Fifchamp 
foiiaacfcUes  vithja  the  manor  of  Steynings  iine  prscepto,  was  committed  to  gaol.     2  Inft.  %%%. 

7.  A  num  at  the  commencement  of  .the  eyre  claimed  to  have 
nievf  and  waif  in  his  manor  of  L.  and  in  the  writ  of  quo  warranto 
w^  nas  omitted,  by  which  he  prayed  that  he  might  plead  for  it 
upon  his  claim)  et  conceflimi  fuit  ci ;  quod  nota.  Keilw.  147.  b. 
Idn.  Temps  £.  3. 

8.  In  quo  warranto  againft  Sir  J.  C.  for  claiming  wreck,  defends 
ant  pleaded  thai  £.  duJuofB.  was/eifedofthe  manor  ofD*  to  which 
be  had  wreck  appendant,  and  war  de  alta  proditione  debito  modo  attinclus, 
amd  that  found  before  the  efcheator ;  and  that  the  manor  defcended 
to  queen  Jlf  .  nvbo  granted  the  fame  to  the  earl  of  JV,  who  granted  to 
th^  d^endanL  Upon  which  it  was  demurred,  and  exception  was 
takqi  to  the  plea,  that  the  attainder  was  not  fully  and  certainly 
pleaded  But  Plowden  argued  contra,  that  it  was  certainly  plead- 
ed, riz.  debito  modo  attin£bus ',  and  it  is  fhewn  that  the  wreck  is 
ofpendantto  the  manor,  and  then  if  he  hath  the  manor  he  hath  the 
vreck  alfo  \  and  if  defendant  hath  the  manor,  it  is  not  material,  as  to 
the  fueen,  how  he  hath  it ;  for  fhe  does  not  claim  the  fame,  but  im-^ 
peaches  the  defendant  for  ufingfuch  a  liberty  there:  but  if  the  heir  of 
the  (aid  duke  had  demanded  the  manor  there  againft  him,  the  at- 
tainder ought  to  have  been  pleaded  certainly.  3  Le.  72.  pi.  1 1  w 
Hill  20  Eliz.  B.  R.  the  Queen  v.  Sir  John  Conftable, 

9.  Information  was,  that  where  the  defendant  wasfeifedofa  manor,  t  U.  1%^ 
aoiff  fitn  houfe  within  it^  he  claimed  to  have  a  court  or  virtv  offrank^  |*'  ^^' 
t^ge  infra  mefuagium  pradiB.  and  "sXlo  that  fine  aliqua  concefjione five  ^\jii^^ 
oiOhmta/e  nfurpavit  (^bertates pradiffas^     Defendant  pleaded,  that  pi- 3xS. 
fnn  ufitrpavit  libertates  pradiff.  infra  mefuagium  pradicl,   modo  to*    ' 
firma.    It  was  infifted  that  the  plea  is  not  good  \  for  the  natural 

anfwcr  to  a  quo  warranto  is  either  to  claim  or  difclaim,  and  defend-^ 
ut  does  neither  of  them.  Shute  J.  faid  a  quo  warranto  contains 
bat  tvo  things  in  it.  ift.  It  demands  quo  warranto  he  claims  fuch 
liberties.  2dly,  He  charges  him  with  a  tortious  ufurpation  of 
^m  \  and  here  the  defendant  hath  anfwered  to  the  ufunpation, 
bvt  not  fliewn  by  what  title  he  claims  them.*  And  that  tne  like 
tale  was  adjudged  in  this  court,  that  non  ufurnavit  modo  &  forma 
^^  no  fulEcient  anfwer.  The  cafe  v/as  adjourned.  Godb.  91. 
pl*  103.  Mich.  28  &  29  Eliz.  B.  |t.  Sir  Jerris  Clifton's  cafe. 
VouXVU.  P  10.  It 
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ftU.«t«.         lo,  Itwasagreedbythe  whokCoun^tkatinaqiiowarraitDit 

S.*c.ti^  U  mtfufoitU  for  the  defendant  iT^^y^jr  tbatfucb  afuhjta  bath  lawfJ 

C?n>. E.  ifttereft  to  hold  leets  without  makingitUlD  himfelf  ^  for  the  vrit  is 

115.  s.  c.  quo  warranto  he  claims- them.    2  Le*  28*  pL  31*  Trin*  30  £liz« 

Patri*dlt-i     ^-  ^-  ^^  Qji<^«'*  ^-  Partridge. 

caTc* 

9  Rep.  14.        1 1*  Qh?  ^'^aurrantOy..  &C4  the  defendant/Zm^i/  that  theabhtefB* 
Mich.  33  ft  wasfeifed  of  waifs  and  ftrays  i;^  prefcriptwtf  and  had  i^ed  and  excr- 
i*^»-  *^*  cifed  the  hbtrtj  to.  have  catalla  felmum  within  three  pnnths  hefmre  tie 
%  rati  Mar.  /"PP^{jff^»  without  Jbewing  by  what  titicy  grant,  or  charter  i  and  that 
ceUa*tca{e.    iy  thejlatute  ^2  H.  S»^  fir  reviving  the  liberties ^  and  by  patent  oftttf 
talioy  tanta,  confimiiia  libertates,  &c.  as  the  abbot  had,  he  conchsJed 
eo  warranto  he  ufed  and  clainud  the  liberties  aforefmd,  as  pertaining  to 
the  manor.    Two  judges  were  of  opinion,  that  the  defendant  had 
fet  forth  a  fuiEcient  title  by  way  of  ufage  in  the  abbot,  withoutjbew* 
ing  the  grant  made  to  the  abbot ;  as  a  man  may.  plead  a  difeharge  of 
tithes  of  abbey  lands  by  the  ftatute  3 1  H.  8.  that  the  abbot  held 
difcharged  at  the  time  of  the  diflblution,  without  (hewing  how  he 
was  difcharged ;  but  Popham  Ch;  J.  e  contra,  beeaufe  felons  goods 
could  not  pafs  from  the  crown  without  matter  of  record ;  now  if 
tin  ufage  ihould  be  pleadable  infuchcafe,  and  ifiue  (houldbe  taken 
upon  a  traverfe  of  legitime  ufus  fuit,  this  muft  be  tried  by  a  joiy ; 
^nd  by  confequence  they  muft  find  what  the  law  is  upon  that  re* 
cord,  which  is  againft  the  maxims  of  the  law  \  but  the  cafes  of 
tithes  are  otherwife,  beeaufe  they  maT  be  difcharged  by  unity  of 
pofTeflion,  or  by  real  compofition,  which  is  matter  en  pais^  or  by 
the  pope's  bulls,  which  are  not  records  in  our  law.    But  they  aU 
agreed  that  he  ought  tofiew  the  eftate  of  the  abbot y  beeaufe  the  fta- 
tute revives  no  other  eftate  in  the  liberties  in  the  crown,  than  foch 
as  came  to  the  crown  by  the  diflblution  of  the  abbey.     And  as  to 
the  conclufion  of  eo  warranto^  they  all  agreed  that  it  was  good  be- 
paufe  It  was  taken  dijlributivelyy  viz.  that  he  ufed  fuch  as  appurte- 
nant, which  might  be  appurtenant,  and  the  others  by  the  other 
title.     Mo.  297.  pi.  443.  Pafch.  32  £liz.  the  Queen  t.  Vaughan, 
jBulft-i  56"  '   1 2,  A  quo  warranto  againft  the  biihop  of  Durham  to  know  why 
^•^^' "*•    he  claimed  to  have  the  goods  and  chattels  cffilons  and  perfons  Batting 
Trin.        *  *Mste  ;  he  pleaded  that  Durham  was  a  county  palatine,  and  lad  Jura 
i4j«e.  S.C,  regalia  f  and  by  rcafon  thereof  he  claimed  that  privilege.     Per  Coke,  and 
the  whole  Court  agreed  thereto,  that  though  a  man  cannot  prefcribe 
to  have  felons  goods,  beeaufe  fuch  prefcription  is  only  for  mattcn 
in  iidiy  yet  a  man  may  prefcribe  to  have  a  county  palatine,  and  by 
confequence  to  have  all  thefe  as  incidents  to  it.     a  Bulft.  226* 
Pafch.  12  Jac.  Sir  Jerbm  Bows  v.  Bifhop  of  Durham. 

13  Quo  warranto  was  brought  to  fhew  w!iy  they  daim  dxvtrs 
liberties y  ^c»  within  the  palace  of  the  arrhhijhop  of  Canterbury:  The 
defendants  as  to  pnrt  in  fuch  a  place  jufify  in  ibe  city  prctcrquam  in 
Staple^gate  and  IVefl-'gate^  &  quoad  refduam  locorum  difclcdm.  It 
was  refolved,  that  the  Sfclaimer  extends  to  »Staple-gatc  and  Wclk— 
gate,  notwithftanding  the  preterquam  \  and  judgment  of  this  part' 
was  given  immediately  .jfor  the  king.  2  Roll.  Rep.  482.  Mich* 
22  Jac;  B.'R*  the  King  v.  the  Citizens  of  Canterbury. 

•    '  •  .    .    i4»  In 
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.  I4.  t&ipio  warrsuito  fcnr  daimtng  of  a  nmrhet*  The  defendant 
dmmedthe  fame  by  letters  patents  of  £•  3*  made  to  the  abbot  of  G. 
bnt  Sdnot^eadbic  in  curia  frplaf  as  he  ought  to  do.  The  atiorm 
fuj^enerat  anjeffei  tins  i  whefeupon  the  Coyrt  was  moved  for 
jodgmeot  for  defendant*  But  though  the  patent  was  in  courts 
Doderic^  J.  faid^  it  did  not  appear  fo  to  the  Court  judicially,  it 
tiot  being  pleaded  with  hie  in  curia  prolat*.  And  this  cannot  hi 
ammied  vntiamt  tie  attamet^eneroTs  amfent^  and  without  amend** 
ment  judgment  mnft  be  tor  the  kinff ;  and  afterwards  a  rule  was 
entered  by  confent  of  the  Court,  it  being  moved  by  Coke  Ch«  J* 
tiz.  that  me  opinion  of  the  Court  was,  that  the  plea  in  bar  here  is 
not  good,  neidier  in  the  manner  nor  matter  of  it ;  and  thi$  was 
done,  becaufe  otherwife  this  matter  hereafter  might  be  evidence 
againfi  the  king*    3  Bulf.  58*  Trin.  13  Jac.  the  King  v.  Ca- 

-C^ivAquo warranto  was  brought  ioxdeimn%  tSvers  Eberties^ priv!^ 
ItftSi  ^c\  without  expreffing  any  certainty  of  what  they  con£fted» 
IS  «^e,^e&Ta/,  fraSt^pledge,  &c*  fo  as  defendant  might  make  a 
paiticohr  anfwer'  to'tSi^Bi,  and  therefore  the  Court  held  it  naught* 
nut  Mr.  Waterhoufe  the  Prothonotary  {aid,  that  there  are  prece^* 
dents  accordingly  \  whereupon  a  day  was  given  lo  fearch  the  pre- 
cedents, and  procefs  was  ordered  in  the  mean  time  to  ceafe  againft 
the  defendant.     Noy,  xai.  Sir  Henry  Cheverell's  cafe. 

i6.  A  quo  warranto  was  brought  fir  ufierping  certain  trivHeges 
witbh  the  numar.  ef  Lintpn.  Ifiue  was  joined,  whether  John  ab^t 
of  P.  ever  uiedu^firivileges  ofeeurt  leet  and  cwrt  baron  $  and  found 
diat  he  had  not'nfed  them,  &c.  It  was  moved  in  arreft  of  judg- 
ment; I.  Becaufe vr&y  jI&m/  that  the  keeping  rf  the  court  leet  and 
Awvs  tf  an  ufurpe^m^  whereas  they  alfo  find  tbatfucbcoM^s  are 
^tdas  mthin  tie  ntaner  (finding  the  manor  J  wKich  if}impoffible ;  [  1 83  '^ 
for  a  court  baron  is  a  neccflary  incident  to  it  ad  it  is  a  manor,  and 
cited  6  E.  3.  f  I.  No  judgment  was  given:  xSii.  6id  Pafch* 
l6j«.  B.R.  Wildmore'scafe.  '  r 

17*  In  a  quo  warranto  againft  the  town  of  Famliam,  for  ti/kig  a  ^ ' 
fnrandmarketi  and  taking  toUj  &c.  iffue  was  taken f  whethcf^^fhei^  had 
*dt iy prefiription  or  not,  and  it  was  found  that  they  had';  but  it 
v%  moved  in  arreft  of  judgment,  that  here  was  a  dijcontinuance^  iie» 
<eu[t  there  was  no  ijfue  as  to  the  other  liberties  claimed  by  them^ 
(Mtz.)  a  fear  and  market  s  and  this  a£lion  is  not  helped  by  the  ftk-^ 
tute  of  jeofails,  quod  fuit  conceflum ;  but  the  Chief  Baron  faid, 
that  they  were  too  foon  to  urge  that,  becaufe  judgment  was  not  yet 
gwen,  and  befinre  judgment  there  can  be  no  dtfcontinuance  agrnnfi  the 
feijff  becaufe  the  attorney-general  may  yet  proceed f  by  the  kit^s  prero» 
iathtf  to  take  iffue  upon  the  refi^  or  may  enter  a  nolle  profequis  but  if 
he  will  not  proceed,  the  Court  may  make  a  rule  on  him  ad  ttpli- 
candum,  and  fo  there  may  be  a  fpecial  entry  made  of  it,  wherefore 
nonanocatur.     Hard.  504.  Fafch.  21  Car.  2.  in  the  Exchequer. 
Attomev-gcneral  v.  Town  of  Famham. 

18.  Upon  a  quo  warranto  when  the  liberties  ztefeifed  quoufque^ 
ttc.  and  they  do  not  replevy  them^  (per  Aftry)  the  courfe  is,  tnat 

P  2  judgment 
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jtidgmetii  final  (hall  be  giTen  nifi  they  plead  witksa  facfa  a  day* 
Gomb.  19.  Pafch.  2  Jac.  B-  R.  AtK>n. 

19.  Whcwver  any  judgment  is  giTcn  fi^r  the  king  for  a  liberty 
ttfuTpedy  it  is  quod  extinguatur^  and  that  the perjbn  who  temped  lihex" 
tates,  8ccn  nullatenus  intromittatf  &c.  which  ia  the  judgment  of 
ouiler,  but  the  quo  warranto  misft  be  bnmght  agaiaft  particular 
perfons.  But  where  it  \sf9r  a  Uierty  claimed  by  a  eorp^rationi  there 
it  muft  be  brought  againft  the  body  poUtic,  in  which  cafe  there  mof 
he  afeifure  ^the  liberties,  which  will  oot  warrant  either  the  feifure 
or  diflblring  of  the  corporation  itfelf.  Per  Curiam.  4MDd#5g. 
Mich.  3  W.  &  M.  B.  R.  in  Sir  Ja^Smith's  cafe. 

20.  UJeveral privikges  are  granted  in  a  chartsr,  and  there  b  a  for* 
feiture  of  the  charter  for  an  abufe  ifont  of  the  privileges^  and  aqua 
warrantors  brought,  and  judgment  upon  it,  this  is  a  forfeiture  of 
the  whole  charter.     2  L.  P.  R.  414.  tit.  Quo  Warranto. 

'  1 1 .  It  was  mo^ed  for  an  infornutton  in  nature  of  a  quo  warranto 
mgainfttbejleward  of  a  court-leet^  andagainfi  the  haiUff  and  cQS^abksy 
fir  itnpannelling  a  Jury  not  duly  fummoned^  tiie  buliff  beiiK  thcpv<^>er 
officer  to  fummon  them,  who  fliould  be  all  freeholders,,  for  they  only 
have  a  right  to  be  jurymen ;  but  there  were  none  fummoned,  and  6 
perfons  who  had  no  right  being  prefent  in  court  were  fwom  of  the 
}ury,  and  6  freeholders  being  likewife  prefent  in  court  refufed  to  be 
fworn  becaufe  not  fummoned,  neither  would  they  ferre  with  thofe 
who  had  no  right  to  be  of  the  jury,  whereupon  the  fteward  fwore 
6  more ;  and  the  jury  thus  ctnfiitttted  of  12,  not  haviz^  right  to  be 
}urymen,  chofe  the  bailiff  and  conJlaUes.  The  fteward  (hewed  foe 
caufe,  that  the  6  freeholdcfs  who  appeared  in  court  were  duly 
fummoned  but  refufed  to  be  fwom,  whereupon  he  fworc  ai  jury  oot 
of  fuch  as  were  prefent,  which  he  tnfifted  wa»  a  good  eledi«wi»  and 
that  this  jury  chofe  the  bftili£F  and  conftabks,  auid  that  this  was 
the  conftant  courfe  (f  chttfing  fuch  officers ;  and  that  it  would  be 
dangerous  to  make  a  precedent  of  trying  the  right  of  chufing  fndi 
men  by  a  quo  warranto.  The  Court  thought  there  was  no  room 
for  any  complaint  againft  the  conftables  or  bailiflF;  but  if  any,  it  is 
againft  the  fl;eward  \  and  fo  a  rule  was  made  for  him  to  attendt 
and  (hew  caufe  why  an  attachment  (hould  not  go ;  and  the  rule 
for  the  reft  was  in  the  mean  rime  enlarged.  8  Mod.  130.  Tcin* 
9  Geo.  1724.  the  King  v.  Harrifon. 
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Quo  Warranto,  as  tQ  Corporations. 

I.  tN  a  quo  warranto  brought  againft  the  bailiffs^  aldermen^  istc* 
•*•  they  appeared  by  warrant  of  attorney^  but  one  (f  the  bad^s 
named  in  the  warrant  did  not  appear  nor  agree  to  it.  The  appear- 
ance by  the  major  or  greater  part  being  recorded  was  held  fuffi*. 
ctent.  And  alfo,  that  though  the  warrant  of  attorney  was  ttuder 
em^herfeal  than  tlieir  conmion  fi^l,  yet  being  under  another  feai 
.     .  and 


^nd  recorded-it  cannot  be'annulled,  '  Godb.  439.  Bai&fis,  &c«  of 
TarmoutVs  cafe.  /  -,  "  ^ 

2.  Information  in  nature  of  a  quo  w^irranto  againft  the  defend-  ^?*^  ^'^ 
ants,  y6r  taking  gravel  andfafid  in  the  river  Thames  fir  ballaft  ;  they  that  tb«  foil 
jufiT^dljy\xXMxA  a  firmer  patetit  to  them  by  the  kkig  vfihe  tffia  if  of  all  wi- 
tyiage  aitd  hallaftage  ofailfinps  in  the  river  Thames  :  and  the  opinion  f^*^* 
of  the  whole  Court  was,  that  the  defendants  had  a  good  title  to  take  bejongs  to 
fimd  there  for  ballaft,  withottt  faying  cum  pertinentiis  \  but  up()n  a  the  lung, 
defeCt  in  pleading,  judgment  was  given  againft  them;    xft,  That  '^^^J^ 
they  pleaded  their  patent  as  a  grant  and  confirmation^  which  made  it  anota,  that 
double  (it  being  upon  demurrer),  and  cited  D.  115.    But  the  re-  if  thi«had 
porter  fays,  vide  the  cafe  of  the  King  v.  Bridgett  in  quo  war-  ^"Jj[^. 
ranto,  in  17  Jac.  where  it  was  held  good,  adly.  They  did  not  allege  to,  tbejodg. 
that  it  hehnged  to  the  find  office  t9  take  find'  and  gravel  in  that  river*  n>en«  !>*<* 
3dIy,Thcy  did  notfiy  that  the  office  was  an  ancient  office.     Sid.  86.  J^°,,f"!hat 
Trin.  14  Car*  B.  K.  the  JCing  v.  Trinity-houfe*  it  a  writ  of 

right;  but 
it  bcxBg  IB  att  lolbiteatMB  in  natuic  of  a  quo  wairanto»  it  is  not  conduiive,  and  it  appears  by  precedents, 
tfiat  there  is  a  difference  in  proceedings.     Jn  the  quo  warranto  Is  ifummofii,  and  fir  default  ofafpear* 

^         0au  jmdgment'is  that  the  libartUs  ieffiftJ,  hut  'm  tbi  informatkm  the  procefs  is  a  vetiirefadas  and  difirin" 
f0s*    hi4.  $^  Trin.  14  Car.  a.  IL  R.  tiie  iSaa^  ▼.  Trinity- houfe* 

i 

3*  In  a  quo  warranto  againfi  tie  muficiam  company  in  London  the  ^  ^^^'  5>* 
leturir  was,  that  they  were  a  corporation,  3cc. ;  but  the  Court  took  ^* 
exceptions  to  tie  return :  I  ft,  Becaufe  it  appears  that  the  name  of  their 
corporation  was  the  mafier  and  nuardenSj  wiereas  in  their  return  they 
made  themfelves  guild  or  fiaternity:  for  they  mufi  be  the  one  or  the 
other,  adly.  They  returned,  that  they  may  eleElperfons  oftbefrater" 
mty  iiiio  the jhtd fiaternity^  which  is  contradi^ory;  for  tliey  ought  to 
de£i  into  the  fociety  fuch  aa  were  not  of  it  before,  and  not  fuch  as 
were.    Sid.  290.  pL  7*  Trin.  18  Car.  B.  R.  the  King  v.  BerdweU* 

4.  The  king  brought  quo  warranto  a^/it^  ^.,  B.,  C.,  and  i>.,  (^ 
oBos  periciitatores  &  plantatores  pro  prima  colonia  London  in  Virginia^ 
I0  hmw  by  ^viat  ^warrant  tiey  claim  divers  liberties.  They  come  and 
plead  infufficiently,  upon  which  the  king  demurs.  The  queftion 
is,  how  judgment  ihall  be  entered  ?  for  the  mqfier  and  chief  of  the 
company  were  left  out  in  the  quo  warranto ;  and  the  judgment  was 
given  againft  A.,  B.y  C,  and  D.,  &  alios  periclitatores,  &c.  But 
quare  if  this  binds  the  Corporation  ?  2  Roll.  Rcp.  455.  Trin.  22  Jac, 
B.  R.  Virginia  Company's  cafe.    ' 

5.  A  corporation  aggregate  may  be  forfeited  and  feifed  into  the 
kmg's  hands  upon  a  breach  oftrufi  repofed  in  them  fir  the  good  govern^ 
went  of  the  kin^s  petfle*  And  in  the  principal  cafe  a  feifure  is 
plamly  implied  in  the  ftatute  of  28  E.  3.ra^.  10.  which  enafisj 
Aat  on  tbejSrfi  thence  of  the  city  of  London^  it  Jball forfeit  1 000  marks, 
on  the  fecond  2000,  and  for  the  tbirdy  the  liberty  andfranchife  of  the 
aty  of  London  fball  be  taken  into  the  king*s  hands j,  which  plainly  ar- 
gues that  there  may  be  a  feifure  of  tlie  corporation ;  and  as  tb  a 
mfeiture  the  z6t  ot  oblivion  proves  it,  where  12  Car.  a*  cap.  1 1. 
i*  5.  is,  <<  That  all  bodies  corporate,  cities^  boroughs,  &c.  are  [  185  ] 
^  pardoned  and  acquitted  of  all  forfeitures,  &c.''  And  fhpuld 
(he  law  be  ptherwifc^  it  WQuld  ere£k  fo  many  independent  repub- 

P3  iics,' 
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liC8»  a^  thete  ate  corporations  now  in  Enghndf  vAAA  would  be  of 
milchievous  confequence  to  the  king  and  kingdom,  ^dljr.  The 
'  4iffirmittg  a  pomkr  to  make  by-laws  fir  Uvyng  motuy  as  thrf  have 
done,  IS  a  great  oppieiEon  of  the  people,  and  eooiequentljr  a. 
^breach  of  that  truft  repofed  in  them  for  the  welfare  of  the  king'* 
fubje&s,  and  confequently  a  juft  caufe  of  ibrfeiture*  sdly,  utpe^* 
tition  (mentioned  in  t]^  pleadings)^!!!^^^^^  to  the  kiwg  ami  his  go^ 
vemmenti  and  finding  t%  ieget  in  thepf^an  batndrftkdrfivereign^ 
is  a  juft  caufe  of  forfeiture.  Refolved.  %  Show.  278,  279.  iSlU 
3^  &  35  Car.  2.  B.  R.  the  King  v.  the  Mayor,  &c,  of  London* 

6.  If  the  ccrporathtt  in  a  quo  warranto  afpiors  mi  thereto^  jnd^* 
ment  fliall  be  entered  for  a  feifure  qumifipn^  and  if  in  the  niian  time 
they  come  not  and  reple^  their  corporation  and  appear,  then  judg^ 
nent  final  Jball  he  given  againft  them  in  the  term  after ;  and  h 
fliall  not  be  a  good  appearanoe,  unlefs  the  vuirrant  tfatUmey  be 
made  under  the  carporatien fiaf.  ^.Show.  365.  pL  356.  Trin.  3^ 
Car.  2.  B.  R.    The  King  v.  Chcfter  City. 

7.  9  Ann.  cap.  20./  x.  Where  any  nvrit  of  mandamus fiallij^ 
fut  of  the  ^ueeiis  Senchy  the  courts  of  fejfions  of  counties  palaHne^  or 
the  grand  fejfions  in  Walesy  to  admii  and  refiore  hurgtffes  or  officers  ff 
corporathonsyfuchperfonsy  who  by  law  are  required  to  make  return^Jbalt 
make  their  return  to  the  firfi  tvrit  of  mandamus. 

S.  2.  As  often  as  in  any  of  the  cafes  afore/aid  any  masuknuu  /taO 
iffiuy  and  a  return  fhall  he  madcy  it  Jball  he  lawful  for  the  perfotUy  Jiang 
fuch  mandamus y  to  plead  to  or  traverfe  all  or  any  material  foBe  cantemH 
ed  in  the  return,  to  which  theperfons  making  return  fiiaU  r^iy^  take 
ijfuey  or  demur y  and  fuch  proceedings  fhall  he  had  therein,  as  uught  have 
%een  had  if  the  perfons  fuingf itch  writ  had  brought  thrir  oBwn  m  the 
cqfefitrafalfe  return,  and  ^tffue fhall  he  joined  ou  fitch  proeee£ngs,  the 
perjonsfuing  fuch  writ  may  try  the  fame  in  fuch  place  as  an  iffiujeimd 
in  fuch  aBiononibe  cafe  might  have  been  tried;  andinfafeaver£8be 
found  for  the  perfons  fmng  fitch  writ,  or  Judgment  nvenfirthem^  tiey 
fhall  recover  their  damages  and  cf/fs  as  they  mipfi  bav^  dene  imfuti 
aBion  on  the  cafe  to  be  levied  by  capjias  ad fatisfastendusn,  fieri  facias,  or 
f  legit  i  and  a  peremptory  writ  of  mandamus  fhall  be  granted  mnthouS 
delay,  as  if  fuch  return  had  been  adjudged  iffuffident  /  and  in  cafrjut^-t 
ment  fhall  be  given  for  the  perfons  malting  fuch  return,  theyfitaU  receuer 
cofis. 

S.  3.  If  damages  be  recovered  by  virtue  of  this  a8  agaimfi  any  fud 
perfons  making JItch  return  to  fuch  writ,  tbeyfimU  not  be  liable  t^  befued 
in  any  other  aBion  for  making  fueh  return, 
Jnfirptatuns  S.  4.  Jncttfe  any  perjhns fhall  ufuTp,  intrude  istto,  or  unlawfidly  bold 
!r  uo^IUTr!^  ^^y  of  the  faid  offices  orfranchifes,  it  Jball  be  hwfiilfor  the  proper ^fcer 
ranto  may  in  each  of  thefaid  courts,  with  the  leave  of  the  courts,  to  enpibit  infSnna^ 
be  brought  Hons  in  the  nature  of  quo  warranto,  at  the  relation  of  any  perfoete  de^ 
^^Q^ll  fi^^g  *o  profecuU  tljefame,  and  who  fhall  be  nientioned  in  fuch  infmrma* 
the  relation  tions  to  be  the  relators  againfifuch  perfons  fo  ufurping,  intruding  int^,  or 
efeit^  ptrjen  unlawfully  holding  thefaid  Offices  orfrancb^es  /  and  if  it  fhall  a^ear 
^fecotl^  '^  '*'  Courts,  that  the  f ever al  rights  of  divers  perfons  to  thefaid  offues 
and  thit  ia  or  franchifis  may  properly  be  deternuned  on  one  ifjfbrmtUion,  it  fiudl  be 
^^*|J*®^  lawfi4  for  thejavi  Courts  to  give  leave  to  exhibit  one  fuch  informaiitM 
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Bgeimfi  fifural  pef>fitif%  in  order  to  try  their  refpeSive  rights  /  MndfuA  9  -^^^f  so. 
perfimfiM  appear  and  plead  aj  of  the  f aid  term  andfejjiom  in  which  „rhich*ftt- 
tiemfirmationsJbaU  defied,  unUfs  theCourtJball  give  further  time^  and  tute  ww  to 
fuAperfmu  niobojbatl  profemtefucb  informations  Jbatt  proceed  there*^  prercntfiU 
i^on  with  the  mofi  convenient  J^ied.  vmiSous* 

cootroveriies.    Per  Cur*  %  Mod.  351.  Pafch.  11  Geo*  the  King  ▼.  Butler* 

&  5*  In  cafe  any  perfons^  dgcdnfl  nohom  any  informations  in  nature  F  l8£  1 
of  a  quo  tiMrranto  fball  in  any  of  the  faid  ccfes  he  exhibited^  fhall  be 
found  guilty  of  an  ufurpation^  or  intruftony  or  unlawfully  holding  any 
ofthefmd  offices  or  franchifeSj  itjball  be  lawful  for  the  faid  Courts  to 
give  judgment  that  the  relators  Joall  recover  their  cofts  /  and  if  judg^ 
ment  be  given  for  the  defendants,  they  fball  recover  their  cofts  againfi 
fucb  relators.  , 

&  6.  Jtfhalibe  lawful  for  the  faid  Courts  to  allow  tofuch  perfons^ 
to  vohom  any  writ  of  mandamus  fball  be  direEted,  or  againfi  whom  any 
information  in  tmture  of  a  quo  warranto^  in  any  of  the  cafes  aforefaid^ 
fball  be  ^ofecutedi  or  to  the  perfonsy  who  fball  prof ecuie  the  fame,  fucb 
convenient  time  to  make  a  return^  plead,  reply,  rejoin,  or  demur,  as  to 
the  faid  Courts  fiall  feem  jufl* 

S.  7-  7bf  aB  4  Ann.  cap.  16.  for  amendment  of  the  law  and  all 
theflc^utes  of  jeofails,  fhall  be  extended  to  writs  oftnandamus.  and  inm 
formations  in  nature  of  a  quo  warranto. 

S.  8,  The  mayor,  hailrff,  or  other  officer,  to  whom  it  belongs  to 
prefide  at  the  eleBion,  and  male  return  of  any  member  to  ferve  in 
parliament,  and  who  ought  to  be  annually  eleSted,  and  who  bos  been  in 
fucb  annual  office  for  one  year,  fball  not  be  capable  to  be  chofen  into  the 
fad  office  for  the  year  immediately  enfuing;  and  where  any  fucb  annual 
tfficer  is  to  continue  for  a  year^  and  until  fome  other  perfon  be  chofen 
atidfwom  into  fucb  office,  if^ny  fucb  officer  fball  voluntarily  and  un^ 
laeofuilly  prevent  the  chujing  another  perfon  tofucceed  into  fucb  office  at 
the  tisn£  appointed,  he  Jball  forfeit  100  /.  to  be  recovered  with  cofts  of 
fiat  by  fucb  perfon  as  will  fue  for  the  fame  in  her  majeflfs  courts  ofre^ 
oord,  one  moiety  thereof  to  be  to  her  majefty,  and  the  other  m»ety  to  him 
that  will  fue  for  the  fame. 

8.  Information  in  nature  of  a  quo  warranto  againft  S.^  ufurp^ 
ing  the  office  of  a  common  burgefs  of  the  town  of  the  Devifes  in  JViltfbireg 
and  upon  a  trial  at  bar  upon  this  \S\xt,  whether  Sutton  was  chofen 
a  capital  burgefs  by  mayor,  recorder,  and  capital  burgejfes  f  the  fol- 
lowing points  arofc ;  the  recorder  had  made  a  deputy  recorder  by 
writing  under  his  band  andfeal,  and  afterwards  bad  revolted  this  de* 
futaUon  by  another  writing,  a  copy  of  which  was  offered  in  evidence  , 
if  the  revocation.  But  this  held  not  good  evidence,  becaafe  it  did 
not  appear  but  they  might  have  produced  the  original*  Deputa- 
tion of  an  officer  is  in  its  own  nature  grantable  by  parol  \  and 
tiierefore  though  it  (hould  happen  to  be  granted  by  writing,  yet 
fince  it  is  in  itfelf  grantable  by  parol,  it  may  be  revoked  by  parol* 
By  the  charter  that  incorporates  the  town,  the  mayor,  recorder,  and 
in  his  abfence  deputy-recorder  and  capital  burgeffes,  vel  major  pars 
eorundem,  are  impoweredto  cbufe  capital  burgefTes :  now  the  quef- 
tion  wasj  whether  upon  thefe  words  of  the  charter^  affs  done  by 
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Ihe  fnaj9r  and  majority  rf  tb§  hurgejfis,  nuiiioyt  the  pvefienoe  of  ib/i 
nctfrder  or  his  dtputy^  were  gooi^  And  the  Court  feemed  to  in* 
dine  that  they  were  good,  becaufe  the  word  (conuidciii)  te£eis 
not  only  to  the  capital  burgeffes,  but  mayor,  recorder^  and  capital 
burgeifes  ;  and  yet  the  reafon  why  the  prefence  of  the  mayor  is  oe* 
cijfary  to  corporate  aHs,  is  not  becaufe  he  is  particularly  named, 
but  becaufe  he  is  the  head  of  the  corforation  ;  and  if  this  were  not  fo, 
the  addition  of  thefe  words  in  charters  (quorum  recorder  unos) 
would  be  ufelefs  and  unneceflary.  lo  Mod.  74,  75.  Hill.  10  Ann. 
B.  R.    The  Queen  v.  Sutton. 

9*  Another  qtdefiion  was/  whether  fuppojing  it  not  necejfary  hy  the 

charter^  that  tht  recorder  Jhould  he  prefent^  yet  the  ijfue  did  not  oUige 

them  to  prove  him  prefent  at  the  ele£iion  ?     To  this  it  was  faid  by 

the    council,    that  the  charter  did  not  require  the   prefence 

of  the  recorder,  the  queftton  was  no  more  than  this,  whether 

they  {hould  be  obliged  to  prove  an  immaterial  part  of  the  ijise  ? 

It  was  faid  further,  that  by  a  parity  of  reafon  it  might  be  ex- 

^  pe^ied  that  they  fliould  prove  the  prefence  of  every  one  of  the 

common  burgefles  \  that  by  the  iffite  no  more  was  meant ^  than 

[  187  D    that  the  election  was  made  by  thoje  who  had  a  power  to  do  it  i  that 

ubi  major  pars,  ibi  tota,  viz.  the  authority  of  the  whole.     And 

of  this  opinion  was  the  Court,     xo  Mod.  75.    The  Qoeen  ▼• 

Sutton* 

'  10.  Another  queftion  ftarted  was,  whether  in  a  corporation  that 

was  by  charter  to  conjijl  of  mayor ^  recorder^  common  burgejfes^  &c. 

'    the  fame  perfon  tnight  not  be  both  mayor  and  deputy^recorder.     lo 

Mod.  75.    The  C^een  v.  Sutton. 

XI.  Another  point  was  moved  upon  the  words  of  the  charter^ 
which  appoints  the  fweaang  of  a  common  burgefs  to  be  done  before 
the  mayor^  recorder^  common  burgejfes,  or  the  majority  of  them  tune 
ibi  prefentium ;  whether  or  no  a  majority  of  the  whole  body  was 
*  by  thefe  words  necefiary  to  be  prelent  at  the  fwearing,  or  whe^ 

ther  a  majority  of  thofe  that  were  prefent  was  only  retpitjitey  though 
they  (hould  not  be  the  majority  of  the  whole  ?  It  was  faid,  that 
upon  the  reafon  of  the  thing  it  was  not  necefiary  that  the  (Wear- 
ing in  (hould  be  done  with  the  fame  folemnity  as  the  chuling  in  ; 
for  the  choice  is  a  voluntary  deliberate  act  \  the  fwearing  in  on 
ihe  contrary  is  what  a  perfon  once  chofen  may  challenge  as  his 
rights  and  may  by  mandamus  compel  them  to  do.  And  if  this  cmi- 
ftru^ion  did  not  prevail,  the  words  in  this  claufe  of  the  charter 
concerning  the  fwearing,  tunc  ibi  pracfentium.  which  are  not  in 
the  claufe  concerning  the  eIe£iion,  would  fignify  nothing.  As 
for  the  objeflion,  that  it  feems  abfurd  to  fay  a  man  muft  be  fwom 
before  a  majority  of  thofe  that  are  prefent,  (ince  if  they  are  pre* 
fent  he  muft  unavoidablv  be  fwom  before  them  all ;  the  anfwer 
is,  that  this  claufe  is  to  be  underfood  of  being fworn  in  by  the  cosh 
fent  of  a  majority  of  thofe  that  were  prefent.  xo  Mod.  75,  76.  The 
Queen  v,  Sutton. 

12.  Another  queftion  was,  whether  by  a  charter  that  requires 
a£ts  to  be  done*  by  a  majority  of  the  corporation,  a  perfon  might  mi 
be  removed  by  a  majority  of  that  body^  excluding  theperfons  that  art  to 
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f,  and  cumot  Tote  in  their  own  canfe  ?  But  the  whole 
Court  were  of  opinion^  that  a  removal  being  an  a£t  of  an  odious 
wauutf  tU  claiifes  concerning  it  mud  receive  a  ftri£k  interpreta- 
tion \  and  that  therefore  the  word  majmtyjbould  be  underftood  of 
a  majority  of  the  wtole  corporation,  lo  Mod.  76*  The  Queen  v. 
Sutton* 

13.  Another  queftion  ralfed  was^  whether  not  fummontng  to  a 
nieettngy  menAers  de  foBo  disfranchifedy  though  afterwards  upon 
re-examtnation  it  (hould  appear  they  were  fill  lawful  members^ 
Jbould  ^focate  aBs  done  in  thofe  meetings  ?  Court  inclmed  to  think 
it  would  not  vacate  them.  10  Mod.  76,  77.  The  Queen  v. 
Sutton. 

'    14.  Some  of  the  above  points  were  dire£led  to  be  found  fpecially 
Ibid. 

'    15.  An  information  in  nature  of  a  quo  warranto  was  brought  jhU,  S.  F. 
againft  W.  for  exercijing  the  office  of  mayor  in  Portftnouth.     W,  V'"* 
pleaded  the  charter  of  King  Cha.  x.  incorporating  the  town  of  ^j^l^J^tbg 
Portfmouth,  &c.  and  fits  forth  a  particular  ciaufi  on  the  charter^  vpce  ofti* 
dechtrtngy  that  if  the  mayor jhould  die^  or  for  juft  reafons  be  removed^  lrm»*» 
iifhould  he  lawful  for  the  aldermen  to  chufi  another  mayor  for  the 
remaining  part  of  the  year^  until  the  time  to  eXtfk  came  about 
again  ;  then  he  fets  forth,  that  the  mavor  died,  and  that  he  was 
Aefen  hy  the  majority  of  aldermen^  fecundum  formam  charta  pradici. 
The   Attorney  General  replied,  non  eleSus  modo  isf  format  &c. 
Upon  trial  at  the  aiEfes  it  was  infilled,  that  the  defendants  to 
prove  the  iffue  mtsft  firfl  prove  themfelves  qualified  by  receiving  the 
fiscrament  according  to  the  a£l  of  King  Cha.  ii.  which  point,  in- 
ftcad  of  being  found  fpecially,  was  faved  by  the  judge  who  tried 
fhe-cauie.    It  was  afterwards  argued  for  the  de^ndant,  but  no 
judgment  is  mentioned,     xo  Mod.  64.  Mich,   xo  Ann.  B*  R. 
Whitehom  the  Mayor  of  Fortfmouth's  cafe.  *  f  188  1 

i6.  An  information  in  nature  of  a  quo  warranto  was  for  ex^  ibid.  296. 
erctfing  the  office  of  pprt-reeve  in  the  borough  of  Honiton.     The  -de-  P»fth.  1. 
fcndant  in  his  \mfet  forth  a  right  to  that  office,  and  concluded  ^^'^ 
with   a  traverfe  a^que  hoc,   that  the  defendant  ufurped  the  office*  the  dci«n- 
The  crown  in  its  repticafion^  •  taking  no  notice  ofibefpecial  tffuefet  ?"^  *»* 
forth  by  the  defendant,  joined  iffue  upon  the  traverfe  quod  ufurpavit^  ISwogt^ 
kfC  and   upon  this  demurrer  is  joined.     Fowls  Jun.  J.  faid,  he  thingt) 
ever  took  it,  that  in  this  cafe  the  abfque  hoc,  &c.  was  but  a  mere  ^  '^^ 
natter  of  form,  and  a  rcfpedful  way  of  concluding  the  plea,  falf^f^j^ 
And  Parker  Ch.  J.  faid,  the  queftion  turns  upon  this,  whether  hit  tide  bad 
the  traverfe  be  only  matter  of  form  ?  for  if  fo,  the  crown  caimot  «»/w^ 
take  iffue  upon  it  \  but  if  it  be  a  material  plea,  moft  certainly  the  [ha^^$fth€ 
CTOwn-may  do  it.     10  Mod.  2  lo.  Hill,  i  a  Aim.  B.  R.  The  (^een  hfcrmation, 
T.  Blagden.  T'Weh  w« 

"  for  him  to 

fhem  que  wimilbo,  fte.  And  the  Court  «m  tU  of  opinion,  that  defendant  Aonld  have  }udginene. 
And  Paficcr  Ch.  1.  faid»  nobody  ever  Cbougbt  non  uforpavit  a  good  plea,  becaufe  it  evidently  appeart 
fmm  the  oatare  of  the  charge,  which  is  to  ihew  by  what  warrant  or  authority,  to  which  that  plea  it  no 
aolwar.  And  if  this  could  not  have  been  pleaded  in  bar,  Chen  that  replication,  which  in  effed  fets  up 
Ihat  plea  agsiB,  muft  >e  naught.     And  to  thii  Powis  and  PnttJ.  agreed.  An  objection  having 

^^een  nade,  that  imsn  mfatmation  rf mtrujitu  the  k'mg  mty  tgke  ifftu  t/pm  the  Mfurpathn^  though  the  titttr 
he  Jet  firth  \  it  was  anfwered,  that  ^  information  of  inuvfioo  a  tfd  different  tnuurtfr(.m  that  of  a  qmh 
marroMe,  beuuft  it  doet  not  follow  from  his  having  a  ctcie^  Uutiic  ia  ao  introder  i  but  it  does  that  he 
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tion,  which  is  a  prefumptjve  ar^'omen^  chic  chere  is  a  difierence.  And  tbneis  emihtr  ^trtaay  tibat 
Iff  an  Informut'wn  ofintrujlon  the  crvwn  fets  forth  its  title,  and  eencbides  de  fntmifis,  Set*  Arg.  lO  Mad. 
»97.  is  ibid.  199*  Pai  ker  Ch.  J,  approved  die  diftindion ;  for  thottga  the  dekndukt  ftooid  bne  9 
titbt  yet  it  Is  ypj  podible  he  91^  be  an  imrudcry  but  impo^le  chat  he  ihoold  be  aa  ufarper- 

17.  Upon  a  rule  to  (hew  caufe  why  an  information  in  nattttt 
of  a  quo  warranto  flipuld  not  be  granted  to  Jhew  by.  what  autioritj 
bi  claitJted  to  h  mayor  of  Leflivithiel  in  the  county  of  Cornwall^  it 
was  flicwn,  that  by  the  charter  of  incorporation  a  mayor  is  always 
to  be  elected  out  of  the  capital  burgefTes,  and  to  continue  in  bis  if^ 

fice  till  a  ncnu  mayor  hi  duly  chofen  ;  that  the  defendant  the  pre* 
fent  mayor  never  was  a  capital  burgcfs,  and  confequently  never 
could  be  duly  chofen  mayor  out  of  tlic^e  burgefTes ;  and  therefore 
is  no  mayor.  To  this  it  was  anfwered,  that  he  was  cliofen  a 
€2ipital  burgefs  in  1697^  and  that  as  many  of  the  inhabitants  as 
are  now  living  faw  that  he  was  duly  elected^  except  one  AUx^ 
John,  who  now  complains  againd  him ;  and  that  having  now  fo 
long  acqiiiefced  under  that  eUHion^  itjhall  not  now  be  brought  in  qutf* 
tiorty  it  being  a  (landing  rule  in  cafes  of  this  nature,  that  thjsy 
ihall  not  be  examined  in  fvch  remote  degrees.  That  defendant 
was  chofen  mayor  in  1 706,  and  that  the  corporation,  for  feme 
diiferences  among  themfelves,  did  not  proceed  to  any  ele£lion  of 
capital  burgefles  fince  that  time ;  fo  that  the  borough  wanted  afif* 
jic'unt  number  of  Juch  burgejfes  to  chufe  a  new  mayor ^  and  fir  that 
reafon  the  defendant  had  continued  mayor  iver  fince.  The  Quef 
Juilice  was  of  opinion,  that  the  fa£l  was  plain  that  defendant 
had  been  mayor  for  16  years  together,  which  is  a  fufficient  caiife 
for  an  information  \  fo  that  the  rule  was  made  abfolute,  and  the 
parties  were  left  to  try  their  right  upon  this  information,  thou^ 
one  of  the  judges  was  of  opinion,  that  a  mandamus  to  eled  a 
capital  burgcfs  and  a  mayor  had  been  ^  good  and  proper  method. 
8  Mod.  132.  Trin.  9  Geo.  1724.    The  King  v.  Alexander  John. 

1 8.  On .  a  rule  to  ihew  caufe  why  an  information  in  nature  of 
a  quo  warranto  (hould  not  go  for  claiming  to  be  capital  burgees  tf 
Brecknock^  it  was  o]bje£Hd  that  they  never  were  duly  chofen  burgeffts ; 
and  though  one  bad  been  burgefs  de  fa^  \%  years y  and  the  other 
16  years ;  and  though  it  was  urged  that  it  would  be  of  fatal  con* 
fequence  to  this  borough,  after  fo  long  an  acquicfcence,  to  m^ 

of  Che  fame  all  the  corporate  a£ts  done  by  them  during  all  that  time  void,  yet 
horough;  {^  ^^is  aufwcrcd  that  the  long  acquicfcence  could  be  no  colour 
caferhevms  ^gainft  tliis  rule,  which  is  made  on  the  mere  right,  and  that 
cicaed  20  jength  of  time  will  never  eftablilh  a  right  gained  by  ufurpation  i 
^''fl''/ *'  that  it  is  true,  in  cafes  of  not  taking  the  facrament^  or,  tie  oaths  rf 
that-icftion  allegiattce  qndfupreinacy^  the  Court  after  a  long  acquicfcence  wiU 
Aoc  CO  be  intend  that  they  were  duly  taken  \  but  a  right  (haU  never  be  in^ 
good,  he  tended  when  the  merits  of  it  are  controverted  (as  in  the  princi* 
td  che  May'  P^^  czit)  *  and  no  collateral  point  difputed.  And  the  Court  being 
Ibiiowing  \  of  that  opinion,  the  rule  was  made  abfolute.  8  Mod.  i65«  Trin. 
•nd  before  hi      Q^^^  ^^^,      Thc  King  V.  PowcU  &  al. 

into  the  ^ci,  the  Court  difcharged  the  rale  made  to  the  like  purpoCe  as  tc  Ch«  Itcorder,  teeaafe  be  did 

fM  rej.uifmihiiftfi  hut  upon  his  jecQitdtUQian,    Ibid.  Price's  G«ie* 

•[189] 
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19.  Stat.  9  Ann.  20,  is  not  exdufive  of  a  qao  warranto  in  all 
caies  not  recited  in  the  preamble  of  the  z(k  \  and  in  the  principal 
cafe»  which  was  forexercifing  the  9§ictjof  hmlvff  of  the  town  cfD* 
which  was  averred  to  be  an  office  for  the  adminiQjration  of  |ultice^- 
and  therefore  of  a  pubUc  nature;  judgment  was  given  pro  rege« 
Gibb.  8a.  Trin.  2  &  3  Geo.  2.    The  I&ng  v.  Boyle. 

20.  If  the  party  on  whom  a  nHt  is  made  for  an  information  in 
nature  of  a  quo  warranto,  cznjhnv  to  the  Courts  that  his  right  t9 
ibefranchife  in  queftion  has  already  been  determined  on  a  mandamus  1 
«r  that  it  hath  been  ac^efeed  in  many  years  without  any  dijputi  ;  or 
that  it  depends  on  the  right  of  thofe  who  voted  for  him,  which  hath, 
not  yet  been  tried;  or  that  the  franchife  no  ways  concerns  thepublich, 
(as  all  thofe  which  relate  to  the  government  of  a  corporation,  or 
the  ele£lion  of  members  of  parliament,  and  fairs  and  markets,  &c. 
are  wont  to  do,)  but  is  wholly  of  a  private  nature,  as  a  coney^war* 
ren^  is^c.  or  that  tbeeUBion  by  which  be  claims  is  agreeable  to  charters 
or  that  he  has  ttever  aHed  under  it,  the  Court  will  not  grant  the 
information  unlefs  there  are  fome  particular  and  extraordinary 
circumftances  in  the  cafe,  the  determination  whereof  being  left 
wholly  to  the  difcretion  of  the  Court,  cannot  well  come  under 
^v  ftated  certain  rules.    2  Hawk.  Pi.  C.  262,  263.  cap.  26.  f.  9. 

• 

(D.  d)     Ttftecntbs  [and  Tenths],  What. 

^U  pIFTEENTHS  and  tenths  are  a  certain  tax  anciently  by  par^^  Spdiwrn't 

"    lament  impofitajingulis  civitatibus,  burgis  bf  oppidis,  but  not  QojnJjSdU 
9^Qti  every  particular  man,  but  generally  according  to  the  rate  of  the  ma  Ays, 
I  itb  fart  of  the  gpods  and  poffeJionSi  as  it  f cents,  of  the  place.    Cam-  ^.f^*"*  •• 
den  Liber  Annalium,  80-     A  fifteenth  was  granted  to  £.  i.  as  Sg^Sd-^ 
appears  by  7  £•  i.  Rot.  Claufo  Memb.  5.   8  £•  i.  Memb.  3.  5.  yioMiba^op* 
6.  3  E.  !•  Rot.  Pat.  Memb.  6.]  ^ii.^ 

gliK  ab  antiqao  impofitttm  \  certum  wtem  U  iefiaitnmy  ^nod  tamcn  mc  anmiatiiny  nee  fine  pftriii* 
jncDCaiio  4ecicli>  exigacor.  Alias  tallagivm  it  taxa.  Gil.  ^tiinfieoae,  AnfL  The  tax.  origiiiea 
Aunpfit  e  Saxonum  daoegeUo,  quod  vide,  k  faidagiam :  nam  cum  ex  hidaruin  plemnquc  coUigaeotor 
defcriptioDC  hidagivm,  nti^oe  Sc  pari  redone  carvcafium  didtur  eb  autlioribae.  Vide  (inquam)  hat 
voces.  Literae  Ed.  t.  Willielmo  Spileman  Sr  W.  GUberti.—— Venire  faciatis  coram  vebis  tot  St  tale^ 
Um  liilStes,  qoam  alioi  probot  tc  icgaks  bonunet  de  com.  prxdido^  tarn  infra  fibertates  quasi  cstr% 
pe  qttintadccima.    Dat.  24  Od.  Reg.  3.  dear*  RoL  ejvfdem  and. 

[a.  A  thirtieth  and  twefttieth  was  granted  to  E.  I.  Rot.  Pat.  34, 
£.  I.  Memb,  12.1 

3.  By  the  expo&tion  of  thofe  of  the  Exchequer,  tax  and  tallage 
is  no  other  but  tenth,  fifteenth,  or  other  fuhftdy  granted  by  parliament, 
and  the  fifteenth  is  of  the  laymen,  and  the  tenth  it  of  the  clergy,  and 
is  to  be  levied  of  their  land;  and  the  tenth  and  the  fifteenth  of  the  lay 
gents  if  of  the  goods,  viz.  the  tenth  p&rt  of  the  goods  in  a  city  and  bo^ 
roughs  and  thi  fifteenth  part  of  the  goods  of  the  laymen  in  the  country, 
which  was  levied  in  anfient  times  upon  their  goods  :  that  is  to  fay»  oif 
fhe  beads  upon  their  lands,  which  was  very  troublefome  \'but 
vow  it  is  levied  according  to  the  rate  of  their  lands  by  the* yards  of 
tand,  and  other  'quantities  i  fo  that  now  all  luiow  their  certainty 

in 
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in  CTtrj  vill,  and  pay  throughout  the  realm ;  but  it  is  yet  knti 
in  feme  places  upon  their  gCKxls,  but  in  ieveral  places  upon  thdr 
lands ;  which  was  agreed  by  the  barons.  Br*  Qiiinzimc.  pi.  o«r 
cites  M.  34  H.  8.      ^  '  x^  »*'  y 

foi-  »o6'  .    (E.  d)    ffow  it  may  commenccm 

See(D.d}ia  [i.  'T^HE  fifteenth  IS  not  any  inhiriiana  in  the  Ung,  for  he  can- 
the  oocMof  1    not  have  it  without  tie  grant  ofhispeopk.  x  x  H«  4.  35.  b.] 

(F.  d)     How  the  Taxation  (hall  be. 

There  lino  [i.TT/IDE  the  form  of  the  taxation.     1  E.   2.  Rot.  Pat. 

ssrjiiiu     ^  Memb.7. 

Roll.  2.  The  prior  of  E.  in  London  brought  attachment  upon  a  pro* 

Br.  im-  hibition  agoing  the  collectors  of  the  tenth  and  fifteenth  in  London^ 
pi!  ift^dtn  ^^^  counted  that  he  had  delivered  the  prohibition  in  theprefence  tfcer* 
$•  C.  tain  peopUy  that  they  Jbould  not  dijlrainfor  rent  of  certain  tenement^ 

held  of  him  in  London ;  and  notwithftanding  they  had  taken  cer- 
tain fums  of  the  rents  of  certain  tenements  of  the  prior  for  the 
tenths   wrongfully,    &C.    the  colleSors  faidy  that  their  comnu^on 
^as  to  ccileSl  the  tenths ,  among  other  goods  and  chattelsy  of  goods  arif^ 
ing  of  lands y  and  tenements  pur  chef ed  of  religious  ^  as  appears  anno 
21  .£•  I*  and  becaufe  the  lands  and  tenements  were  purchafed  In 
forma  pnedida,  and  becaufe  the  wards  where,  &c.  were  not 
fuflicient  in  goods,  they  took  the  rents  of  the  tenements  of  the 
prior  after  the  dav  of  payment  thereof  \  and  the  prior  aUeged, 
that  they  had  levied  the  fifteenth  *  of  the  goods  of  the  tenants 
^SeUie*"     inhabiting  in  the  faid  tenements,  fo  ought  he  to  be  difcharged 
edcwmentt  f^om  paying  for  the  rent.      And,  per  Curiam,  becaufe  the  f 
ishabituts    tenants  paid  for  their  goods  in  the  tenements^  the  prior  ought  to  ie 
+  (S  *iit^    difcharged  from  any  payment  for  the  rent  of  the  fame  tenements  i  by 
(tenemoiu).  which  it  was  awarded,  that  the  prior  recover  damages  taxed  to  10/. 
and  that  the  coUeilor  capiatur.     Br«  Quinzime,  pi.  2.  cites  7  H. 

4-  33- 
Jfut  perHiII,       3.  Where  granges,  &c.  are  charged  to  the  fifteenth,  and  after  are 

ftiiule"*  '"^  ^^^  ^^^  ^^^  inherited  by  laymen,  yet  they  fball  not  be  affejfed 
charged /or  to  the  fifteenth  for  their  goods  ;  for  the  lord  is  charged  to  the  tenths 
tkeir  goods     Per  Thirn.  Br.  Quinzime,  pi.  3.  cites  ix  H.  4.  35. 

to  the  or- 

teesth^  and  the  lay  tenants  fir  tbeir  land.    Ibid. 

4.  If  fifteenth,  tenth,  tax,  tallage,  or  fubfidy  be  granted,  and 

the  vill  of  Z).  is  taxed  to  10  /.  and  J*  S.  of  D»  is  privileged  there* 

from  by  grant  if  the  king,  there  his  fum  /ball  be  recouped,  and  the 

vill  (hall  be  charged  of  the  reft,    rer  tot.  Cur.  Arguendo,  quod 

nota,  Br.  Quinzime,  pi.  5.  cites  xp  H.  6. 63. 

4Le.  lit.         5.  It  was  held,  ihzt  fifteenths  are  to  be  levied  rf goods  and  chattels 

pL9«7.S.C.  properly,  and  one  townOiip  fometimes  is  richer  than  another,  and 

therefore  it  is  not  reafon  that  they  pay  their  fifteenth  always  ac- 

cordii^ 


•  AU  the  e« 
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mdia^  to  the  £une  proportion*  But  if  Clefk  Baron,  where  the 
cufimm  becn^  that  the  fifteenth  ihould  be  ttmei according  to  tbi 
fimtitj  rfacritf  there  die  rate  and  purport  ihall  be  alwsqrs  onct 
whofoever  holds  the  land*  4  Le.  185-  Trin«  3a  El.  in  Uie  £x« 
dwqncr,  Bartafe  and  Hind's  cafe. 

6.  StMce  the  time  of  magna  cbarta^  the  manner  of  the  fifteenth 
is  altered;  for  mv/  the  fifteenth,  which  is  alfo  called  the  iztkf^sis 
mUmginaUjfet  upon  tbe  polls  as  at  that  time  it  was,  but  now  the ,[  19 1  3 
fifteenth  is  certmnly  rated  upon  every  town.  And  this  was  by  virtue 
iA  the  long* s  comnuffion  into  erery  county  of  England  in  S'E.  3. 
Taxations  were  made  of  ail  the  cities,  boroughs,  and  towns  in 
England,  and  recorded  in  the  Exchequer ;  and  that  rate  was  at 
that  time  die  fifteenth  part  of  the  value  of  every  town,  and  there- 
fore retaineth  the  name  of  fifteenth  Itill.     2  Inft.  77. 

(G.  d)     JVbo  fliall  paj  it. 

[1.]  y  IDE  tbe  form  ofafeffing  it.    34  E.  i.    Rot,  Pat.  Memb.  '^^^^ 
^    1%.     1  E.  3.  2.  Rot.  Pat.  part  f .  Memb.  7.]  {bi^pie*^ 

Roll. 
1.  Note  that  cities  and  boroughs  fiall  pay  to  thetenths^  and  uplands  S.P.Br.Ev- 
to  the  fifteenths.    Br.  Quinzime,  pi.  8.  cites  11  H.  4.2.  and  fays,  ^f^^ 
tUs  was  likewife  agreed  in  the  Exchequer,  anno  34  H.  8. 

3.  Andkc  in  the  Regifter,  181.  that  none /kail  pav  to  the  tenth  S.P.Br.Ix- 
ht  hrougbs,  and  tenants  in  ancient  demefney  and  others /ball  pay  to  the  ««»pf»«»**  P*- 

f  tenths  and  nanejball  be  double  charged^  nor  compelled  to  pay  to 
:  one  and  the  other.  Ibid,  and  cites  F.  N.  B. 

4.  A,  was  afleiled  to  a  fifteenth,  but  upon  refufal  to  pay  the  *  ^  '4^- 
&me,  the  coUeAor  diftrained  his  beads  and  fold  them.     A.  Mich.V 
brought  trefpafs.     The  colle£lor  exhibited  a  bill  againft  A.  who  Eiis.  s.  c 
fcewcd,  that  xhcfatute  29  Eliz*  which  enoEled  this  fifteenth^  pro^  sLdd^a^ 
^Xy  tbat  itjbould  be  levied  of  the  moveable  goods y  chattels y  and  other  ^ 
iinngs  ufual  to  fuch  fifteenths  and  tenths,  to  be  contributory  and 
chargeable.     And  (hewed  further,  that  his  beajfs  diftrained  were 

tempore  diftriBionis  upon  the  glebes/and  of  a  parjonage^pre/entativef 

yiich  he  bad  in  leafe ;  which  glebe'Jand  is  not  chargeable  ufually  to 

fifteenths  granted  by  the  temporalty,  nor  the  cattle  upon  it.     It  was  the  "^ 

opinion  of  the  juftices,  that  though  the  paifon  himfelf  fliall  pay 

tenths  to  the  king,  yet  the  lay-farmer  Oiall  pay  fifteenths,  and  his 

eattle  are  djfirainable  upon  tbe  gUbe^lands  of  the  parfonage.     And  fo 

tbe  diftrefs  and  fale  were  awarded  lawful.     3  Le*  259.  pi.  344. 

Mich.  3a  Eliz.  B.  R.  Sledd's  cafe. 

(H.  d)    In  reJpeSl  of  other  Charge. 

[^  A  N  abbot  or  other  religious  man  Jhall  not  be  charged  to  the 
fifteenth  for  thofe  goods  of  which  be  pays  a  tenth  among  the 
ffiritual.     (Vide  this)  i  E.  2.  Rot.   Pit.  Memb.  7.     3  E.  2. 
^L  Pat.  Memb.  27.] 

I  [2.  If 
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Br.  Quin.  [a.  U  an  abbot  be  ch^gtfd  for  tenAsfir  bis  awn  2tr^&dSf  mefe 
dto  sf'c '  ^^rgedfir  the  fame  fir  afiftuttth.  n  H.  4*  35.  adjudged*] 
Br.  Qoin.  [j .  If  j^^i^  bc  £fchatgid  tfJ^eenAtin  the  lands  of  the  aUot  in 
StoTs.^c.^'  ^^^  rf  tenths  paid  by  nim,  it  the  land  afier  comes  into  the  hands 
ftt  Thin.  oftenatitSy  and  after  comes  back  to  the  abbot ^  yet  it  is  not  chargeable^ 
And  the       II  H,4.  35-b.37.] 

king  may  be  t    jj         j/  j 

Icpred  of  bis  fum  of  the  goodt  of  other  lay-tenants.— It  disSi  bc  difcfaarged  of  the  tenths*    Per 

Thirn*    And  fhereibre  it  feems  that  it  fliall  pay  the  ttnth  tfg^n.    Br.  Extinguiihmen^  pi.  1%,  citea 

C  192  ]  [4*  If  land  has  been  charged  rf  fifteenths  in  the  hands  of  the  Mot^ 
and  there  are  no  inhabitants  upon  the  land;  if  cfter  there  are  in^ 
habitants  and  a  vill,  yet  the  inhabitants  ihall  pay  fifteenths,  thougb 
their  lord  pays  tenths  for  the  fame  land*     11  H.  4*  36*  b.j 


Br.  Quin. 
sime^  pi.  4« 
cites  S.  C. 
per  Hank. 
ir»  Qum- 
time,  pi.  4* 
cites  S.  C. 
per  Skrene. 
Br.  Quin- 
ftime,  p!.  2. 
«ite«  S.  C. 


Fot.  237. 


(I.  d)     Fifteenths.     TcntB/4 

[l.  T  T  E  who  is  affeffed  in  one  vilt  by  his  bea/ls  or  goods  to  i^£i4 
"  teeatb%  cannot  be  aflefled  alfo  in  another  viU^  1 1  H.4« 
35*  b.  21  £•  3*  42.  b.] 

[2.  A  man  cannot  be  afiefled  to  the  fifteenth  for  certein  besfiSf 
if  he  has  not  any  beajis  at  the,  time,     x  x  H.  4.  36.  b.  J 

[3.  If  I  have  terretenants  in  a  vlU,  and  they  pay  for  their  goods 
to  the  fifteenth^  l^  who  have  nothing  in  the  vill  but  the  rentf^mj 
tenants,  fhaii  not  pay  to  the  fifteenth*     11  H.  4. 45.  b.] 

([4.  If  I  leafe  land  for  years  or  life,  rendering  rent ;  the  kffie 
ihall  pay  to  the  fifteenth  for  his  goods^  and  I  fhall  pay  nothing  fat 
the  rent,     i  x  H.  4.  45.  b.] 

[5.  &  if  my  tenants  pay  fifteenths  for  their  chattels^  IJhaUnotfof 
tenths  fir  the  rent  of  the  fame  land.    7  H,  4.  33,  b.  adjudged.] 

[6.  If  a  manor  be  annexed  to  the  fpiritiialty  of  a  priory^  and  the 
prior  is  taxed  after  among  the  clerks  for  thisy  yet  the  tenatsts  in  fee 
of  the  manor  fhall  be  taxed  to  the  fifteenth  among  the  temporal  men*, 
2p  £.  3*  28.  b.] 

[7.  And^  the  prior  himfelf,  if  any  of  tbofe  tenements  in  fie  cosne 
to  *  him  by  efcheaty  fhall  be  taxed  to  the  fifteenth  for  them.  29 
E.  3.  28.  b.] 

[8.  But  if  any  tenements  which  were  in  the  hands  of  the  te^ 
nnnts  by  bondage^  or  of  tcnantsyjr  life  or  years  at  the  time  of  the  an* 
nexathn  of  the  manor  to  the  priory^  fliall  after  come  to  the  prior  in 
poflenionx  he  (hall  not  bc  taxed  to  the  fifteenth  for  them.  29  £•  3« 
28.  b.] 

9.  9  i7.  4.  7.  enafts,  \\\7it  goods  fhall  be  chargeable  towards  the 
payment  of  tenths  or  fifteenths  in  the  place  where  they  were  at  the  time 
the  fame  were  granted  ;  ho%obeity  none  fhall  be  twice  charged  for  his 
goods. 

I  o.  The  ancient  way  was  by  tenths  and  fifteenths^  then  hjfub/i* 
dies,  and  after  by  royal  aids,  and  at  laft  by  a  potwd  rate;  the  for- 
mer were  all  on  the  pcrfon  or  perfonal  eitate,  and  were  much  the 
fame  thing ;  the  latter  was  upon  rents  and  lands.    In  8  is.  3.  « 

2  valuation 
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%mlimtion  WHf  made  en  all  the  tovnu  in  England,  and  returned  Into 
the  Exchequer y  which  became  the^am£#i^  mtafure  for  taxing.  The 
firft  fubfidj  was  in  and  by  32  ff.  8.  50.  which  was  a  tax  on  the 
peribn  for  his  lands  and  goods,  payable  by  the  party  where  he 
lived  ;  and  this  continued  till  15  Car.  i.  The  affefTnient  of  tax 
according  to  a  pound  rate  came  in  in  17  Car.  i.  and  there  was 
a  claufe  impowering  the  tenant  to  dedu£l,  and  fo  it  was  in  1642, 
44i  4p,  and  thence  it  came  to  be  provided  in  conveyances,  that 
there  (hould  be  no  dedu^onof  taxes*  2  Salk*  615.  Hill,  y  W.  3. 
B.  R.  Brewfter  v,  Kidgell. 


(K.  d)     For  what  Goods  they  ihall  be  taxed*        C  193  ] 

fr.J  i^F  this  taxation  of  goods  of  the  commonalty  of  all  the  There  ;«»• 
^^  counties  (hall  be  foreprized  armour ^  ^  horfe  furniture^  and  th]?pi»in 
rehes  to  Inigbtif  and  to  gentlemen  and  their  femeSf  and  their  v^eb  of  Roll. 
gMt  ef  ftlver^  and  of  brafs  /  and  in  cities  and  boroughs  are  to  be  ^ap-  *  ^^^'  '• 
cepted  one  robe  for  the  man  and  another  for  thefeme^  and  one  bed  for  j^°.)   * 
both,  one  ring  and  one  buckle  or  clafp  of  gold  or  fiver ^  or  one  girdle  \  f  Orig.  \i 
rfflk  which  Jbe  always  ufed^  and  alfo  one  cup  of  fiver  or  of  %  nazre,  ^^Xf^^'K 
out  of  which  they  drink.     And  of  goods  of  §  houfes  there^  where  perle'^figni. 
thej  are  governed  iy  fovereigny  they  are  not  to  be  taxed  nor  prifed  :  and  fi"  (mother 
^they  be  boufe  governed  by  a  ||  mefnelordy  their  goods  Jhall  be  taxed  as  r^^?*"^**^ 
well  as  others  are*     And  of  goods  of  people  out  ^cities,  burghs,  and  (mefels.) 
demefnes  of  the  ting,  which  goods  are  found  by  taxation  not  to  exceed  II  Orig.  js 
the  value  of  ten  %foudes,  nothing  is  to  be  demanded  or  levied  ;  ncr  of  i|"|**'!'^ 
goods  of  people  of  cities,  burghs,  or  demefnes  of  the  king,  which  do  foudes  is 
wtpafs  the  value  of  i^foudes,  is  any  thing  to  be  demanded  or  levied.']  <mali  money 

current  at 


Onaos,  IB  the  Periian  gulph,  and  is  of  the  Talue  of  about  lo  French  fols.     Richelcfs  Did^.-— A  fol  it 
akootaa  EogUlh  penny.     See  Boyer*i  Di€t. 


(L.  d)     At  what  Place  it  may  be  taxe;d. 

[l.  T  F  a  man  has  land  in  a  vill,  fowed  with  corn,  and  has  ufed  time  The  cafe 

*   out  of  mind  to  carry  the  corn  to  another  vill,  andfpendit  there,,  ]?*'»  *J**  - 
if  the  com  was  growing  there  at  the  time  of  the  grant  of  the  fif-  ll^ovi* 
tcenthf  and  at  the  time  of  the  afrcfTmg  of  the  poles,  and  he  taxed  the  king,  at 
for  this  corn  there,  though  he  carries  it  into  the  other  vill  after/  ^^'^  *'^ 
according  to  the  prefcription,  and  [it  is]  there  taxed,  yet  they  trhMsl^m 
fliall  be  charged  where  the  ferft  tax  was.     21  E.  3.  4a.  b.]  W*  bad  rem 

[2.  But  otherwife  it  had  been,  if  he  had  brought  the  corn  after  ^^J^f^^ 
the  grant,  and  before  the  taxing  of  the  poles  according  to  the  pre-  fjre  tbt 
fcription,  and  diere  had  been  taxed  for  them.     21  £•  3.  4^*  b.  fftenthvas 

€»rrud  hit 
C0ra  19  jy,  MS  he  and  bit  anceflori  had  yfed  to  do  time  att  of  mindf  and  Was  »Jpff*d  for  that  com  and  hit 
ofher  ara  in  fV,  and  yet  was  afTcflcd  /^r  the  fame  cjm  in  H,  and  the  colJe£lor  diftrained  him,  and  he  fued 
R^levin,  an-l  the  other  avowed  for  the  fifteenth,  Sec.  and  the  i^ue  wat  taken,  if  be  bad  com  in  H.  at  tie 
fanr  cf  the  aj^mtnt  or  aain     Br*  Quinsune^  g^.  6.  cites  S.  C. 


X9J  l^xmiitiu  of  tbi  mtfgr^ 


(M.  d)     IIo^  it  may  .be  /<fwV//* 


Manwood  [t.  A  CdUeaor  of  a  fiftccntli  may  levy  all  the  tax  of  a  tofonfln^ 
itfora'gcnc!  "^  ^P^  the  goods  of  one  Inhabitani  only  if  he  will,  and  the  faid 
ni  rale  for  inhabitant  (hall  have  aid  of  the  Eicchequer  to  make  every  other 
Sj^ItuS"   in^^^i^^^  ^o  ^^  contributory,     'ti".  8  Jac.  Scac.    Per  Curiam,] 

that  they  did  mt  adviie  any  coUefion  of  fubfidies  or  fifteeocbs,  to  bring  h'dh  m  the  Excbtfmer^ihamher 
/or  the  non-peymtttt  of  fubfidies,  4rc.  for  fuch  bills  ihould  not  be  aHowed  hereafter^  hecauje  they  hadrt^ 
metty  by  difirefs.  It  was  alfo  holden^  that  if  any  be  aflciTed  for  the  fifteenth  which  he  ought  to  pay, 
er  if  two  *  towns  are  to  pay  together,  and  the  one  town  h  tsxed  auretban  it  omgbt  to  be,  or  had  been  ac 
csftomed,  thole  whiob  are  grieved  by  iiich  feffment  Wiiy  have  «  commt^on  out  of  the  Exchequer,  wUch 
k  called  ai  ^^ualiter  taxaiuL  and  that  was  put  in  ure  in  a  cafe  between  Baktase  and  Hikd,  wbae 
one  of  thenHwas  lord  of  the  town  of  Uttle  Marloe,  and  the  other  of  Hedibrd.  And  as  to  this  com. 
auffion,  adstjualiter  taxand*  Manwpod  and  Fanfliaw  faid,  that  they  could  ihew  above  ao  pncedcotw 
4  Le.  185.  pi.  1S6.  Trin.  32  £lix. inthe  Exchequer.— 4  Le.  iii.  pL  227.  S.  C— S.  P.  %  laft.  79. 

2.  The  king  is  not  inheritable  to  the  fifteenth,  but  yet  when 
it  is  granted,  the  king  is  inheritable  to  dtflrain  for  it.  Per  HilL 
[and  Norton.}  Br.  Quinzime,  pi.  3-  cites  ii  H.  4.  35. 

3.  At  a  convocation  the  clergy  gave  to  the  king  by  the  bands  of  a 
metropolitan f  two  fbillings  in  the  pound  of  the  temporal  pojfefftons  (f 
religiousy  and  two  fbillings  in  the  pound  for  the  tenths^  in  the  defence 
of  the  church  of  England:  and  the  Exchequer  awarded  fieri fadai 

f  Orig.is  againft  abbots,  &c.  to  levy  it.  Br.  Quinzime,  pi.  i.  atcsaSf 
(E-M         H.6.  IK 

(N.  d)     Subfidy. 

^*  «)•    [i*  I  R..2-    AT  a  parliament,  the  commons  werej^red^  and  the 

^^  nobles^  hifbops^  abbots^  judges^  efpdres^  parfom^ 
hiightSi  vicars^  and  all  fpiritual  perfons  charged  with  the  fubfidies. 
Speed,  590.] 

[2.  I  or  2  Rich.  2.  a  fubfidy  was  granted,  that  every  man  or 
nvoman^  under  a  certain  age^  fbould  pay  by  poll  12  d.  which  was  the 
pretended  caufe  of  much  mifchief  after.  J.  Strawe.  Speed,  594*] 

[3.  In  time  of  H.  8.  a  fubfidy  was  granted  ;  to  wit,  the  tefOb 
part  of  all  tetnporal  fubjfance  :  and  cardinal  Woolfey,  who  had  the 
charge  to  levy,  would  [havel  bad  every  manfworn  for  bis  wealth  ^ 
but  die  citizens  of  London  refufed  it,  ai\d  the  king  was  difpkafcd 
^ith  Woolfey  for  it.    Speed,  761.] 

([4.  4  £.  3*  5.  there  was  a  fpecial  grant*  fcilicet^r  every  kmgb^ 
Isfc.for  every  town  an  armed  man,  to  go  into  Gafcony^  &c.  and  this 
pardoned  by  the  king.] 

[5.  x8  E.  3.  cap.  I,  2.  tenths  and  fifteenths  granted  to  the  king 
to  go  into  France  ;  fo  thai  the  money  levied  of  the  fame  be  dtfpendedin 
the  biijinefs  fbenved  to  them,  in  this  parliamait,  by  the  aSwce  of  tie 
great  men  thereto  afftgned ;  and  that  the  aids  beyond  Trent^  isfr.  be  pat 
in  defence  of  the  North,'] 

6.  The  fubfidy  is  uncertawy  becaufe  it  is  fet  upon  the  per/on  in 
rej)>£n  of  his  lands  or  goods,  which  commonly  do  ebb  and  flow, 
2  Inft,  77. 

7-  jtuxiBM 
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7,  Awctlta  at  tie  time  of  the  confirmation  of  chartets^  jcc.  *  25  *  5«*  ^« 
E.  J.  was  a  general  word,  not  only  including  aids  due  by  law  and  ^^^^ 
tenure,  as  aid  to  make  his  fon  a  knight,  to  marry  his  daughter^ 
&c.  but  cttds  alfo  granted  by  the  free-will  of  the  fuhjcBs  in  parlia-^ 
tnenty  uhich  afterwards  were  called  fubfidies.  2  Inft.  528.  in  his 
comment  upon  the  a£b  of  the  confirmations  of  charters  of  the 
liberties  of  England,  8cc»  made  25  £.  i.  where  lord  Coke  faysj 
that,  yet  the  matter,  upon  which  that  ad):  was  made,  was  never 
in  quiet,  until  it  was  more  particularly  explained  by  divers  a£ts  of 
parliament,  which  we  have  drawn  into  one  body  of  a  law  divided 
into  feveral  branches,  i .  No  man  fhall  be  charged  to  arm  him- 
felf,  or  to  find  men  of  arms,  or  any  hoblers  or  archers  (other 
than  thofe  who  hold  by  fuch  ferviccs,  or  devoires  of  the  king,  or 
of  other  lords)  if  it  be  not  by  common  confent,  and  grant  in  par«- 
liamem.  2«  No  man  ihall  be  compelled  to  go  to  the  king's  war  out 
of  his  {hire,  but  where  neceffity  of  fudden  coming  of  ftrange 
enemies  into  the  realm.  3.  No  man  fhall  be  charged  to  give  any 
wages  cither  to  the  preparers  or  conveyors  of  foldiers,  or  to  the  [  105  1 
foldiers,  to  go  ii>to  Scotland,  Gafcoign,  or  elfewhere ;  but  that  men 
of  arms,  hoblers»  archers,  chofen  to  go  into  the  king's  fervice  out 
of  England,  Ihall  be  at  the  king's  wages  from  the  day  they  depart 
out  of  the  counties  where  they  were  chofen,  till  they  return  i 
which  ads  of  parliament  are  but  declarations  of  the  ancient  law 
of  England :  and  according  to  this  ancient  law,  the  conunojis 
after  the  faid  declaratory  z6ts  of  parliament  did,  when  this  point 
concerning  n^aintenance  of  wars  out  of  England  caine  in  queftion^ 
make  their  continual  claim  of  their  ancient  freedom  and  birth- 
right, as  in  I  H.  5.  and  in  7  H.  5.  &c.  the  commons  made  pro- 
teftation  that  they  were  not  bound  to  the  maintenance  of  war  in 
Scotland,  Ireland,  Calice,  France,  Normandy,  or  other  foreign 
parts,  and  caufed  their  proteftations  to  be  entered  into  the  par« 
Kament  roll,  where  they  yet  remain ;  which  in  cffeGt  agreetfa  with 
tha(,  which  upon  like  occafion  was  made  in  this  parliament  of 
25  £•  I.  But  here  may  be  obferved,  that  when  any  ancient 
law  or  cuftom  of  parliament  is  broken,  and  the  crown  poflefled  , 

of  a  precedent^  how  difficult  a  thing  it  is  to  reftore  the  fubjeft 
>gain  to  his  former  freedom  and  fafety. 

(0.  d)     Martial  Affairs,  ^ufis  and  f  Turnaments.    f  rt  was 

called  tttroft* 

[}•% '^^^ conutibus  barombus  militibtUf  &  omnibus  aliis  hoc  in-  dc«urfas,of 

"^  iianti  die  apud  Kingfton  conventur.     Ad  torneamentum  turning  and 

ibidem  ialutem.     Prohibetnus  vobisfub poena  amjfionis  omnium  terras  ^1"^^*^"* 

^  &  tenemeotorumt  qu%  in  regno  noftro  tenetis,  ne  ibi  vel  ali-  the^iUty, 

bi  di£fa>  die  Tel  aliis  diebus  tumeare^  juftos  facere,  aventure  qus-  »  weU  of 

"ttt,  Ibtt  alio  modoad  arma  ire  prBcfumetis^/i^  $  licentia  mftrajpe^  of*thciMn^ 
^a^    I  E.  I.  Rot.  Pat.  Memb.  15.  Confimile  Memb.  17.  Si-  forintKf* 

niik,  2  E.  I.  Rot.  Pat.  Memb.  19^  a2. 14.]  «»«y«  ^^ 

wnlry  VIS  at  rajMiom,  whereaoon  great  peril  tnfued.    Therefore  ia  the  reign  of  E.  3.  for  isUety.-^ 
I  Than  it  ao  nombcr  to  this  pMa  in  RoU. 

▼oWXVU.  Q^  \Bu$ 


^9S 


PtetogaHtte  of  tge  l&ing. 


^  But  if  the  kiflg  tn^ei  prodamation,  r^f  there Jb^II  hejufts  and  tumamenrsf  tec.  asA  tw  HBt 
Another  in  jading,  &c.  it  it  notfeloty*  Contra  where  it  is  without  command  or  prodamatioa  of  fivi 
king.  Br.  Proclamation,  pi.  13.  cites  ix  H.  7.  ^3.  •  Br.  Corone,  pK  ziS.  (219.)  cites  S«C. 
per  Fineux.— — S.  P.  3  InA.  56.  cap.  8.  cttea  11  H.  6.  z%, S«  P«  3  Inft.  iM. 

In  the  reign  of  H.  2.  it  was  ena&ed,  that  if  in  fuch  cafe  one  was  flain  it  fiioald  be  no  fclooy;  for 
that  in  a  friendly  manner  they  contended  to  try  their  ilrength,  and  to  be  able  to  do  the  kiflg  fenrice  ia 
that  kind  as  occafion  ihouidbe  offered.     3  Inft.  56.  cap.  S.  cites  Mirror,  cap.  i.  f.  13.  Det  Aventatts. 

Bacon  of  Government,  in  his  fecond  book,  cap.  ii.  pag.  toy,  loS.  fays,  that  diisof  Cnraaraentciowd- 
ed  at  length  among  other  things  co  be  urder  the  determhatm  of  the  marJbaTt  courts  tbemgh  Jmetmei  taJir 
the  direB'ton  9ftbe  confiahU  of  England,  as  well  as  at  other  times  under  the  marfkal ;  and  calls  it  tfjj^arf, 
which f  like  afarcajm,  tickles  tbefaticy,  but  wound*  the  hearty  and  being  of  asiittkuie  in  a  cosunQllwtalth 
as  of  benefit,  i«  therefore  laid  ande. 


See  (£)  pL 

9.  12.  14* 


(P.  d)     *  Murage. 


*  Murage »  [i.  ^  MONG  the  petitions  of  parliament  of  i8  £.  i.  there  is 

a  reafenaile 
tell  to  be 


taken  of 
every  cart, 
wain,  or 
horfe  laden 


"^^  fuch  petition^  Gives  London  petunt  muragitim  propter  iete* 
rtorationem  murorum ;  rex  tion  vidit  quod  Jit  necejarium.  I  E.  2. 
Rot.  Pat.  Part.  2.  M.  17.  Pro  Murag.  Lond,  4  E.  2.  Rot  Pat. 

M.  20.] 

coming  to  that  town,  for  the  inchfing  of  that  town  with  walh  of  defence  for  tbefafeguard  ofthefetjit 
in  time  of  war,  infurrcdion,  tumults  j  or  uproars,  and  is  due  either  by  grant  or  prefcription.  2  Inft.  iii. 
But  if  a  wail  be  made  which  is  not  defenfible,  nor  fM-  fafeguai^  of  the  people,  then ongfat not diis 
toll  to  be  paid ;  for  the  end  of  the  grant  or  prefcription  is  not  performed.  Ibid.  ■■  Montis  only 
a  toll  payable  for  the  reparation  of  walls  out  of  things  fold  in  market  overt  by  f  retail,  and  dea  net  he 
in  grant  but  in  prejcriptipnt,    Pav.  Rep.  13.  a«  Mich.  5  Jac.  B.R*  in  the  cafe  of  CuAoms. 

+  1^9^] 

Thereisno  .      [2.]  23  £.  I,  Lib.  Pari.  104.  Ad  petitionem  bominum  Wigorum^ 

"h"*T^  ^     ^"^^  ^^^  ^^^^^  ^^  row^/fcr^  muragitim pro  villa ftut  claudenda adficuri* 
thc*roir  "*    tatem  ejufdem  vilU.    Ita  refponfum^  fiat  per.] 


(Ql  ^)     ^ronage.     Pefage. 

r,^er"tr  C^-^  CrRONAGIUM  debet  dari  de  lartis  &  pefagiufn  de  merdhus, 
this  plea  in         .  and  not  tronagium  de  mercibus.   Adjudged.    H.  5E-3* 

theroU,  B.  R.   Rot.  1 24.] 


Fol.  209. 


(R.  d)     Atilnage. 


Prynne's 
Cott.  Rcc 
Abr.  71. 

N»-  3*>  32. 
S.C. 


[i.  D  OT.  Pari.  22  E.  3.  N.  31,  32.  There  is  a  pHitionrfthe 
-*^  ivorkers  of  cloths  afworfied  in  Norfolk,  agalnft  tie  ^ue  of 
the  aflay  of  the  aulnage  of  worfted  granted  to  Robert  de  Polcy, 
which  was  after  repealed  by  the  counfel  of  the  king,  as  there  ap- 
pears.] 

Prynnc'fi^  [2-  Rot.  Pari.  2^  E.  3.  N.  II.    The  cofnmons pray  totaleamj 

Abr^VuVa,  theofice  of  aubiage.     Anfwer,  they  (hall  treat  to  give  rccompcncc 

NO  11, S.C.  to  the  officer.] 

l»tynnc's  [3.  Rot.  Pari.  25  E.  3.  i  Part.  N.  40.     The  commons prajtbei 

A^^^6^*      /Zv  office  of  aulnage  be  taken  awayJ} 

No.  46.    Is  [viz.]  a  motion  touching  the  aulnage  and  meafure  of  cletb.     Aaffftr,  by  a  fpcclit  ibte^ 
made  ihereof  in  ihii  year* 


4.»5 


]Ptero0atit)e  of  tfie  Wntf.  19$ 

4,  2 J  Ed.  3.  I,  All  manner  of  cloths  vendible ^  Jhall  he  menfured 
hy  thehli^s  aulnagery  or  his  deputies y  and  all  cloths  ivhich  Jhall  he  found 
tfltfs  mcafure  by  a  yard  than  the  ajfize  Jhall  he  forfeited  to  the  king. 

5.  27  Ed,  3.  4.      Cloths  Jhall  not  he  forfeited^  although  they  want  An  infonp- 
tftkeajjife:  hut  the  king's  aulnager  jhall  meafure  the  cloth f  and  mark  '''°"  w» 
Imo  much  it  contains^   and  for  fo  much  as  the  cloth  wants  of  the  tgalnft  die 

'^'*   an  allowance  Jhall  he  made  to  the  huyerj  and  the  aulnager  Jhall  dcftndants. 


ate, 


havefw  bisfeey  an  halfpenny  for  a  whole  cloth^  and  a  farthing  for  half  ^^'^o  th« 
tf  clothy  and  nothing  for  cloths  that  are  lefs  ;  hut  cloths  offered  tofale  fortMhaton 
hefvre  they  are  marked^  Jhall  he  forfeited  to  the  kingj  and  taken  into  hit  fuch  a  day 
bands  by  thefaid  *  colURor  or  aulnager ^  or  by  the  deputy  of  one  ofthem^  T'd-d'rf 
•r  elfe  by  the  bailiffs  offhe  toyin  where  fuch  vendible  cloths  not  fealed  as  forfeited, 
Jhall  be  found.  a  cl'>tb  called 

6.  There  were  feveral  other  (tatutes  concerning  aulnage,  a^  jf^^^'d 
3  R>  2.  cap.  2.  which  cnzGtcdf  that  if  the  aulnager  feal faulty  clothy  another  call- 
erfialitfirmore  than  it  is^  the  cloth  Jhall  he  forfeited^  and  he  punijhed,  cd  ajinile 
?-And  alfo,  13  jR.  2.  cap.  11.  which  exempted  coarfe  cloths  from  being  ^j^j^f  "^. 

tfthe  ajfife  of  other  cloths* And  alfo,   17  -R*  2.  cap.  2.  which  fon»  un- 

enads,  diat  every  man  of  the  realm  may  make  and  put  tofale,  and  fell  known, 
ckbs,  as  well  kerjies  as  other,  of  fuch  length  and  breadth  as  hiffifelf  ^otght  to 
/^n^,  paying  the  aulnage fuhfdy,  and  other  devoyers,  that  is  to  fay,  of  fell  and  ut. 
every  piece  efeloih  after  the  rate,  notwiihftanding  anyjtatute,  ordinance,  ^\  *"<* 
prociamation,  re/irainf,  or  defence  made  to  the  contrary,  and  that  none  pj  ,^  J^^ 
Jhall  fell  or  put  tofale  any  cloths  before  that  they  be  meafuredby  the  kin^s  wt  hting 
aulnager,  and  fealed  with  the  feal  to  that  ordained,  upon  the  pain^  con-  S"*^'^  ^X  ^^c 
tainedinthejlatutes  thereof  made,  and  that  no  man  Jhall  put,  meddle,  roakcr  and* 
^ufe,  nor  make  other  difceit  in  the  cloths  of  kerjies,  upon  pain  of  for^  the  feal  of 

fnture  of  the  fame. And  alfo,  $k^  6E.6.  cap.  6.  which  gives  a  J^««"*n»6«r» 

forfeiture  of  7.0s.  for  not  paying  the  aulnager^  s  fee,  f  and  prohibits  cloth  jo^mamfia- 

to  be  exported  without  the  aulnaget^s  and  owner^s  feal. And  alfo  tutU  &c.  the 

the  aa  of  8  £fe.  5.  which  enafts,  that  the  length  of  Lancajhire  ^^^X\o^ 
ehths Jhall  be  marked,  and  that  the  queen^s feal  Jhall  be  affixed  thereto,  on  perty  feve- 
pnn  If  forfeiture,  and  alfo,  that  the  aulnager  Jhall  feal  no  cloth  without  "['y  to  the 
^^ng,  on  pain  of  20s.  for  every  pack.     But  fincc  thofc  ftatijtes  [ndfcJcrall 
there  19  a  ftatute  made  as  follows,  viz.  demurred  tj 

thelnforma- 
&»;  the  queftion  was,  whether  the  fu)>fidy  of  aulnage  was  due  for  bays  by  virtue  of  the  ftatute  of 
27  £.  3.  ca^,  4.  nor  bting  any  of  the  cloths  mentioned  in  the  ftatute,  and  diftering  from  them  both  in 
veght,  length,  and  breadth  ?  Hale  Ch.  B.  faid,  that  it  would  be  hard  to  bring  them  within  that  fta. 
toftt  for  the  reafoo  before  mentioned,  but  there  is  a  concurrent  ftatute  made  anno  17  R.  2.  cup.  2. 
^ch  makes  the  (quantity  a  necelTary  ingredient  to  the  fubfidy  ;  for  17  R.  i.  proportions  the  fubiidy 
|i«Ba  by  27  E.  3.  which  fettles  the  duty  only  j  and,  agreeing  with  the  other  judges  in  opinion  for  the 
f^tiflF,  faid,  he  grounded' his  opinion  for  the  duty  upon  17  R.  2.  the  words  whereof  are,  Cpay'utg  the 
^iucvdmg  t»  the  rate)  nvhich  words  bring  the  ftatute  of  17  E.  3.  to  that  of  17  R.  2.  and  upon  Doth 
^tk  ftatutes  together  the  duty  arifes,  and  the  penalty  for  non-payment  of  it  j  and  the  genfr:ility  of  the 
^ii  (clothrs,  as  totll  kerfits  as  atber)  comprife  all  {  and  there  cannot  be  more  comprehenHve  words  to 
■ttJ'}de  all  manner  of  clothes  \  and  by  the  deftiurrer  they  are  confeiTed  to  be  clothes  as  laid  in  the  informa- 
tM*    Hard.  205.  214.  Mi^h.  13  Car.  2.  in  Scacc.  Vere,  ^ui  tam,  &c.  v.  Sampfon  8t  al. 

*  Powis,  Turton,  and  Ward,  Ch.  B.  held,  that  no  perfon  had  authority  to  feife  the  cloth  forfeited  by 
tlusftitote,  but  only  thofe  very  ofiicers  exprefled  in  that  ftatute  j  and  therefore  they  held,  that  a  deputy 
*«^nger  whofe  depotition  extended  only  to  the  counties  of  Devon  and  Cornwall,  had  no  authority  ro 
fok  atRatdif.    Carth.  326.  Tri^.  6  W.  ^  M.  ia  Scacc.  MarUn  v.  U^Ufo.d. 

7«  II  55*  12  W.  3.  cap.  20.  f.  3.  enaft3,  that  the  fubjidy  and  auU 
¥1^  of  the  old  and  new  draperies,  and  of  all  woollen  fnanufa6iories 

Clj.  Jhall 
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Jhall  ceaft  after  the  grants  thereof  are  expired.-^ — (Thofc  grants  are 
long  fince  expired.] 

(S.  d)    Proclamation.     The  Force  of  a  ProclamaticxL 

[i.  tT^HEN  in  the  time  of  E.  i.  the  Jews  were  hanlfbed  out  of 
^^  the  realm,  all  their  debts  and  goods  remained  to  the 
.king,  and  were  his  chattels,  and  thereupon  proclamatio jolemnis Jie^ 
bat  per  totum  regnunty  isf  quod  omnesqui  debitaaliqua  alicui  Judeo  de^ 
behant  aut  de  eorum  debitiSf  bonis  (st  catallis  al'tquid  fciebant^  domino 
regi  aut  alicui  de  concilio  fuo  fcire  facerenty  de  qua  quidem  proclama- 
tione  nuUus  dicere  poteft  quin  fcivit  aut  fcivifle  debuit ;  and  be- 
caufe  the  defendant  had  concealed  a  certain  debt,  ideo  in  miferi- 
cordia.     21  £.  i.  lib.  Pari.  6a.  b.  63.     Adjudged.] 

[2.  Vide  Egerton'sPoftnati,  fol.  la*  and  31  H.  8.  cap.  8.  con- 
cerning the  force  of  proclamations.     35  i7>  8.  cap.  23.] 

[3.  By  25  H,  8.  cap.  2.  it  is  ena£led,  that  the  Lord  Chancellor 
and  others  Jhall  tax  the  price  of  certain  viBualr,  and  that  after  a  pro* 
clamation  under  the  great  fcal  Jhall  be  made  thereof  and  that  viBuallerSj 
t^c.  Jhall  be  bound  to  fell  according  to  the  prices  fet  forth  in  the  prodeh' 
Motion  under  the  pains  to  be  expreffed  and  limited  in  the  faid  proclama^ 
tion  to  be  forfeited  and  levied  to  the  ufe  of  the  king  infuch  manner  as  bf 
the  faid  proclamation  Jhall  be  declared.'] 

[4.  By  25  H.  8.  cap,  12.  it  is  ena£led,  that  proclamation  ^fl>a!l  be 

made  of  the  deceit  of  Elizabeth  Barton,  and  that  it  Jhall  be  contained 

in  the  proclamation^  that  all  boohsy  ^'c.  concerning  the  faid  deceits  Jhall 

be  brought  to  the  Ld.  Chancellory  under  pain  of  imprifmment  andfnt  to 

the  kingy  and  that  every  one  \jwho]  Jhall  offend  againjl  thisy  being  there^ 

of  by  due  examination  conviSfed  before  any  of  the  council  of  the  kingf 

jhall  fuffer  imprifonmenty  and  nudu  fine  to  the  king  by  the  difcretian  ^ 

the  council  of  the  kingy  and  according  to  the  merits  of  his  offence.] 

[  198  3        [j.  35  H,  8.  cap.  16.     Thejlatute  of  f  rangers  where  there  is  a 

provifo  that  thejlatute  Jhall  not  be  prejudicial  to  the  proclamation  made 

by  the  king  for  the  payment  of  cuftom  by  ftrangers  granted  to  endure 

for  certain  years  y  but  that  the  faid  proclamation  Jhall Jland  in  the  fame 

force  as  it  //,  and  as  if  this  aEl  had  not  been  made.] 

f  There  li        [6.  27  JE.  3.  By  the  ftatute  of  the  ftaple  it  was  ordained,  that 

of  cafes  in"  merchants  aliens  might  carry  over  the  fea  merchandizes  of  the  fta- 

tbc  Year,     pie,  but  not  merchants  denizensy  and  after  by  the  afTent  of  the  king 

book  *o «"-  and  his  council,  liberty  was  granted,  and  proclamation  made  ac- 

T^word/   cordingly  to  denizens  for  a  certain  time,  and  becaufe  tnercbassts  de* 

fm.^Amm  m^  nizens  doubteth  them  to  be  impeached  in  time  to  come  for  their  merchan- 

•  Fol.  210.  a^zes  which  they  have  pajfed  by  *  virtue  offuch  grant  and  proctamahm^ 

*"-  '^~  -^  forafmuch  as  they  were  made  out  of  parliament y  therefore^it  is  granted 

twJirfeem    *^o^  ^y  parliament  in  34  -B.  3.  3.  cap.  21.  f  P- 3^  E.  3.  B.  R. 

not  to  be       rcx  pcT  totum ;  indiBamentum  diverforum  pro  grams  transferendis  in 

r.ght,  and    partes  exteros  contra  prohibttionem  regis  per  proclamotionem.]    ' 

Icaft  iconi  to  be  fiirpluftgei  but  the  icnfe  feeai  perfect  caowgh  without  any  ol*  tbem, 

[7.  HiIL 


Prcrogatffte  of  tht  iBiingr*  198 

[7,  Hill.  I  E,  2.  B.  R.  Rot.  38.     Diverfi  implacitantur  dc  eo 

quod  contra  proclainationem  regis  E.  i .  inhibentem  ne  quis  duct 

facertt  extra  regnum  Anglix  equos^  armaturaSy  monetanij  quacunque 

vafa  aurea  feu  argentea  in  majfa  fine  licentia^  tsc,  ipfi  abduxerant 

divers  fams  of  money,  &c.] 

[8.  The  king  by  proclamation  may  make  the  coin  of  a  foreign 
realm  current  here,     5  Ei,  cap.  1 1 .  admitted,'] 

[9.  Rot.  Pari.   7  H.  5.  N.  ii.     Power  given  to  the  council  to  Prynne's 
make  an  ordinance  that  the  monies  of  England  be  not  tranfported  out  of  ??"•  ^^'' 
the  realm.]  ^  No„.s.c. 

10.  It  was  agreed  for  Iaw.»  that  the  king  may  make  proclama-  The  king  by 
tion  to  his  fubje£ls,  quoad  terrorem  populi  to  put  them  in  fear  of  his  1*"?'^°^'*- 
difpleafure,  but  not  on  other  pain  certain^  as  to  forfeit  their  lands  or  otherwife 
goods,  or  to  make  fine,  or  to  fuflFer  imprifonment  or  other  pain  j  cannot 

for  no  proclamation  in  itfelf  will  make  a  law  which  was  not  before,  ^^J^  *f  the 

but  to  confirm  and  ratify  an  ancient  law,  and  not  to  change  this  or  common 

make  new ;  yet  divers  precedents  werefhewn  out  of  the  Exchequer  la^'t  lUiute, 

to  the  contrary^  but  the  judges  had  no  regard  to  them,  Dal.  20.  pi.  lo.  of  tJI^"*' 

2  &  3  P.  &  M.    Anon.     •  realm  j  nor 

can  he  creatt 
sty  ^e9te  by  proclamation,  'wb'icb  wat  net  an  offence  befire^  that  being  to  change  the  taw,  and  therefore 
fhat  vkkb  cannot  be  f  unified to'ubout proclamation  canntt  be  punified  vfitb  it\  and  the  ftatute  31  H.  8. 
cap.  S.  though  it  gives  more  power  to  the  king  than  he  had  before,  yet  it  is  there  declared,  that  procla- 
OMtioas  (ball  not  alter  the  law,  ftatotes,  or  cuftoms  of  the  realm,  or  impeach  any  in  his  inheritance,  goods^ 
body,  hfe,  tec.  But  if  one  be  indided  for  a  contempt  againft  a  proclamation,  he  fliali  be  fined  and  im- 
pn^Boed,  and  fo  impeached  in  his  body  and  goods.  11  Rep.  75.  in  the  cafe  of  proclamations^  cites  For- 
tefcue  de  Landibas,  &c.  cap.  9.  f8.  34.  36.,  &c.  ■  But  a  thing  which  is  puniihable  bylaw,  by  fine 

and  imprifonment,  if  the  king  prohibits  it  by  his  proclamation  before  diat  he  will  puniih  it,  and  fo  to  warn 
bisJaijeSi  oftbeperiJ  of  it }  ttiere,  if  be  permits  it  after,  this  is  a  circumftance  which  aggravates  the  of- 
fakt.  But  be  cannot  by  proclamation  make  a  thing  unlawful  which  was  permitted  by  the  law  before; 
tod  this  is  well  proved  by  the  ancient  and  continual  forms  of  iiididmencs,  which  all  conclude  contra  legem 
A  coDfaetndliiem  AAglie,  or  contra  leges  8e  ftatuu,  &c.  But  no  tndiffment  was  ever  feen  to  conclude  coa* 
t^^regiam pnclamatiaaem,     X2  Rep.  75.  Mich.  8  Jac.  in  the  cafe  of  proclamations. 

11.  A  proclamation  prohibiting  importation  of  wines  from  France 
Pponpain  of  forfeiture  is  againft  law,  it  not  appealing  that  there  was 
any  war  between  the  realms.  2  Inft.  63.  cites  Pafch.  i  Eliz.  in  the 
Exchequer.     German  CioU's  cafe. 

12.  Proclamations  ^tt  fo  far  jufl^  as  they  arc  mzAtpro  bonopubr 
Iic9,    Hob.  251.  in  Armfted's  cafe> 

13.  A  proclamation  binds  not^  unlefs  it  be  under' the  great  feaU    C  ^99  J 
Cro.  C.  180.  Hill,  5  Car.  B.  R.  Keyly  v.  Manning-  *7^?*hJJ;1 

ardv.Slacer. 

(S.  d.  2)     Proclamation.     By  whom  made^  and  bow 

pleaded. 

l.\irHERE  parifhioners  make  by-laws  that  every  one  fball pay  a  Br.Cuftom. 
^^  fumfor  reparation  of  their  churchy  and  for  default  of  pay-  pl«|-  citea 
mcnt  to  diftrain  by  cffent^  &c.  there  thofe  who  arc  abfent,  if  procla-  tli/JeL^ 
nudon  be  made  to  do  it,  {hall  be  bound  as  well  as  thofe  who  arc  make  pro- 
picfcnt  5  per  Kirtop  5  quod  non  negatur.    And  fo  fee  that  a  com-  ^*"*^*" 

Q^  mon       ^  ^* 
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tttritj  tftkt  mon  perfon  maj  make  proclamation.    Br.  Proclamatiohi  pit  t> 

S*c.«i;  cites  44  E.  3.18.     ■ 

taveprrvUege  In  cities  and  hcreugbs  to  do  it»  or  have  ttfed  it  fy  cuBom  ;  ard  ir  Edmond  Knightly,  exrai<- 
tor  otSir  William  Spencer^  mad«  proclamation  in  certain  markerv!  iis,  that  the  creditors  ihmiid  come  by  i 
certain  day,  and  claiA  and  prove  their  dt*  bt&,  &e.  due  by  the  tef^itor  \  ana  becaufeii^  did  it  without  autho- 
rity, he  w^r  cMnm'/r«/r0  fitf  F/rrr,tfr</;>»r  rstf^n;.  Br.  ProclabiAtion,  pi  ic.  circs  ii  H.  8.— Ibidb 
pi.  I.  cites  S.  C.  But  Brooke  fays  in  London  they  ufe  to  make  proclamatios  m  tbi  name  of  the  mtpr  \ 
and  adds  a  qujrre,  if  it  b^  by  cuftom  or  not.  ■  Went.  Oft.  of  Executors,  1 60.  cites  S.  C« 

Objeaion  2.  The  Coutt  lipoh  the  firft  motion  were  all  of  opiriion,  that 
the  "eadintf  ''^^^^^^  ^  proclamation  is  pleaded  it  muft  he  pleaded  to  have  been  under 
a  prtKlama.  the  great  feal ;  for  it  doth  not  bind  unlefs  it  be  under  the  great  feal  \ 
tjon,  that  it  and  if  it  is  denied,  there  can  be  no  tjfue  upon  it,  but  only  mil  t'ld 
to^°under  ^'^^''^>  which  Cannot  be  unlefs  he  pleads  it  to  be  fub  magno  figillo; 
the  great  But  afterwards  it  being  again  moved,  Jones  and  Windham  feemed 
leai,  as  all  to  doubt  thereof  5  becaufe  wheh  it  is  pleSided,  that  fuch  proclamai> 
SwM  are*or  *^°^  ^^^  made,  it  fhall  be  intended  duty  made  ;  as  in  refcous,  if  it  be 
oughttobe,  returned  quod  fecit  warfantum,  although  it  be  tiot  pleaded  to  b^ 
^*^  "aT^'V  *°  writing,  yet  it  fhall  be  intended.  But  it  was  anfwercd,  that  true 
to  proclaim  ^*  ^^»  when  it  is  but  by  way  of  inducement ;  but  othcrwife  when  it 
them  j  but  is  the  fubilance  of  the  plea.  Whereupon  it  was  adjourned.  Cra. 
Ihl'couA'^^  C. '  1 80.   Hill,  5  Car.  B.  R.  Keyley  v.  Manning. 

)(4ve  no  regard  thetcto.    See  2  Roil.  Rep.  172.  Trin.  iS  Jat.  B*  R.  Howard  ▼.  Stoet. 

tL^uo*  *  (tt.  d)     king.     Wuatdwn.] 

IT.  d)  in 

f  I.    WN  the  abfence  of  E,  \.  his  brother  Edmund  was  mdde  gtiar^ 

-^  dian  of  the  realm*  (Notathe  name  of  guardian)  i8  £.  15.  b.J 

£2.  LeoneU  the  fecond  fon  of  £.  3.  was  cuftos  regni.  21  £;  3. 59.3 

•     (X-  d)    King.    Guardian  bf  the  Realm,    fbe  Power 
of  the  Guardian  in  the  Abfence  of  the  King. 

« large  in  "  [  '•  ^  ^-  ^-  ^^'-  P^t.  O  EX  conceffit  Petit)  Gavcfton  quftodi  regnl* 
tbcAppen.  Ps^rt  2.  M.  28.  ^^  &c.  poteftatem  ad  concedendum  licentiam 
£x  to  Dr.  eltgendl  paftores  in  BccUfias  cathedtales  tff  conventuales  tsf  adhibendtam 
tinwttionof*  ^Jf^lf^^  eleElionihus.  nomine  nojlro  &r  fidelitat.  capiendo  ist  temporaliA 
the  Hift.  of  rejlituend.  {jf  henefic,  l^c,  conferend,  ^T  ordinandi  de  cuftodiis  (^  mari^ 

Engl.  pag.     tagiisi'l 
34.  NO.  49,      *       ■* 

£  200  ]       [2.  The  guardian  of  tht  realm,  in  tlie  abfence  6(  the  king,  rtay 

pr^ent  to  the  advowfon  in  right  of  the  king,     1 8  E.  3.  15.  b.] 
Seefome  [3.  When  there  is  a  guardian  of  the  realm  in  the  abfence 

SnSd^ti  ®f  ^^^  ^*^"S'  ^!l*^  ^'^^  original  fball  he  m  the  name  b}  ihe  kmgi 
mt  the  begin-   «I  E.  3.  58.  b.j 

hmz  of  the         [4.  But  the  tefie  fhall  not  be  tcfte  meipfo^  but  tcftc  L.  JUk  nofh^ 
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f  J.  t4  E*  I.  Rot,  Claufo  Memb«  3^  4.  Tejie  Edmundo  coinite 
Ccrnuh.  cwfanguinid  regis  apud  Wiftm,  (This  Edmund  was  cuftos 
iregni.)  and  fo  16  £.  x.  Memb.  9.  in  Dorfo,  &  7.  in  Dorfo.] 

(Y.  d)     King*     WbatThmgsJhallgoittSucceJion^   Fd. 

and  not  tp  his  Executor.  '^'^ 

[l.  TF  the  king  has  title  toprefent  to  a  church  which  is  voidf  and  dies  fcnutionl" 
^  before prefentmenty  his  fucceiTor  iball  have  the  prefentment,  pi.  xi.citet 
and  net  his  executor    ♦  7  H.  4,  25.  b,  18  E.  3.  20-  21  E,  3.  F.  J*^" — r 
Moppd,  i6x.  admitted.  1  E.3.  22.  b.]  {"dHT' 

peart  dat  cbgttdi  tutj  dtjcmd  to  the  king  \  fox  where  the  king  has  &e  f  temporahln  ofahjbo^^  aad  dieiy 
thofe,  and  ^l  preftntat'ions  depend:ng  vfn  it,  ihall  defcend  to  the  new  king.  Br.  Chattels>  pi*  %•  cite* 
11 H.  4. 7.->f  S*  P.  Br.  Prerogative,  pi.  85.  rites  44  £.  3. 43.  and  the  ezecuton  ihall  not  hate  them« 

[2.  &  if  the  king  be  feifed  of  a  vfard,  and  dies,  his  fucceflbr  S-  P-  Br 
Audi  have  it,  and  not  his  executor.     7  H.  4.  42.  b.  21  E.  3.  F,  ?^*^iitt 


citet 


• 


Eftoppcl,  1 6 1. 3  iiH.4.7. 

I  — S.  p.  Br. 

pRngatXTe,  pL  S 1  •  cites  7  H*  4.  41 .  Per  Gafcoigne  for  law  j  for  it  is  a  chattel  real  atmaced  to  the  aowih 

[3.  The  freafure  and  other  valuable  chattels  arc  fo  neceflary  and 
inddent  to  the  crown,  that  in  cafe  the  king  dies,  they  Ihali  go  with 
the  crown  to  the  fucceffor,  and  not  to  the  executors.  Co.  1 1.  92. 
Count  Devon.] 

4.  The  king  Can  have  nothing  in  his  natural  capacity,  unlefs  in 
right  of  his  dutchy,  or  an  eftate  tail  by  the  ftatute  de  donis,  and 
dutchy  lands  would  now  be  in  the  queen,  if  not  kept  feparate  by  a£t 
of  parliament.  Per  Holt.  Far.  78.  Mich,  i  Ann.  B.  R,  in  cafe  of 
the  Qufen  v*  Smith, 

(Y.  d.  t)     Defcent  of  Lands.    How* 

I.  JF  the  hng  hath  tfjiie  afon and  a  daughter  by  one  venter ^  andafon  \^ reafon 

*  h^  another  '•enter,  andpurchafes  land  and  dies,  and  the  eldejl  fon  of  thcfe  cafes 

tnters  and  dies  votthout  ijfue,  the  daughter  fliall  not  inherit  thefe  |?>  '>««ofc 

lands,  nor  any  other  fee-fimple  lands  of  the  crown,  but  the  young-  ofthepc*rfon 

cr  brother  (hall  have  them;  wherein  note,  that  neither  pofleffio  do«  in  thcfe, 

fatris  doth  hold  of  lands  of  the  poflcffions  of  the  crown,  nor  half  *^  "*J^y 

blood  is  no  impediment  to  the  defccnt  of  the  lands  of  the  crown,  cafes,  alter 

Co.  Litt.  15.  b.  the  defccnt, 

2.  If  one  that  is  king  by  the  defcent  of  the  part  of  his  mother  pur-  ^^^^^ 
<bafu  lands  to  him  and  his  heirs,  an4  dies  ^without  iffue,  this  land  (hall  pofleflions 
defcend  to  the  heir  of  the  part  of  the  mother,  but  in  the  cafe  of  a  whereof  tbt 
fubjca,  the  heir  of  the  part  of  the  fadicr  fliall  have  tliem.     Co.  fjiJtft^ 

1'  %  *  ■  js  injure 

Lltt  15.  b.  coronas  ihall 

X  3.  The  eldejl  daughter  andftfter  of  a  king  (hall  inherit  all  Ins  fee  fecundum 
fmple  lands.     Co- Litt.  15.  b.  i?;,XJf„ 

4.  If  the  king  purchafes  lands  of  the  cuftom  of  gavelkind,  and  dtes,  and  follow 
having  UTue  divers  fons.  the  eldeft  fon  fliall  only  inherit  thcfe  lauds.  ^^^  crown, 

P^    T./f  I.  and  there- 

U.Lut.  15.  b.  fore  to 

whomibeTer  the  crown  defcenda  thof«  lands  and  poiTeiliona  defcend  alfo ;  foj  the  crown  and  the  land, 
^kcTcOf  the  kinj;  is  feited  in  jure  coronar,  are  concomiccatia.     Co.  Litt.  1 5.  b. 

0.4  5-  The 


20X  i^terogfttitie  of  tbt  fttn^. 

5,  The  king  has  two  capacities ;  for  he  has  two  bodies^  of 
which  the  one  is  a  body  natural,  confiding  of  natural  mcmbersi 
as  every  other  man  is,  the  other  is  a  body  politic,  and  his  mem- 
bers thereof  are  his  fubjedis.  He  may  take  in  his  body  natunl, 
lands  or  tenements,  as  heir  to  any  of  his  anceftors,  and  alfo  in 
this  capacity  may  purchafe  to  him  and  his  heirs,  and  his  heirs  fliall 
retain  it  notwithftanding  that  he  is  removed  from  the  royal  eftate. 
And  he  may  alfo  take  or  purchafe  lands  or  tenements  in  fee  in  his 
body  politic,  that  is  to  fay,  to  him  and  to  his  heirs,  kings  of  Eng- 
land, or  to  him  and  to  his  fucceflbrs,  kings  of  England  \  and  fo  his 
double  capacity  remains,  as  it  does  in  other  perfons,  who  have  a 
double  capacity,  as  bifhdp  or  dean ;  and  to  prove  that  the  eftate 

•  S.  fr.  per  royal  does  not  *  confound  the  other  capacity,  the  cafe  in  45  Aff.  6- 
We^  J.  ^jjg  cited,  where  it  appears  that  king  H.  3.  gave  a  manor  to  the 
ia's.  €•  carl  of  Comwal  in  tail,  faving  the  reverfion  to  him,  and  died; 
the  earl  gave  the  manor  to  another  in  fee  by  deed,  with  claufe  of 
warranty  in  exchange  for  another  manor,  and  after  the  earl  died 
without  ifiue  having  aflets,  and  the  warranty  and  aflets  defcen<fed 
upon  E.  I.  being  heir  to  the  earlj  and  there  it  was  adjudged, 
that  the  king,  by  this  warranty  with  aifets,  was  barred,  by  wmch 
the  aifignee  of  the  alienee  had  reftitution  of  the  manor  out  of  the 
hands  of  king  £.  3.  who  had  feifed  the  manor  into  his  hands  for 
the  reafon  aforefaid.  Which  cafe  proves  that  the  capacity,  which 
the  king  has  in  his  natural  body,  remains  after  he  is  king,  or 
otherwife  the  warranty  could  not  have  defcended  upon  him,  nor 
the  aifets  to  him  as  heir  to  the  earl  his  anceftor  \  and  fo  by  the 
warranty  and  aflets  which  defcended  upon  the  body  natural  of  the 
king,  he  was  barred  of  the  reverfion,  which  he  demanded  in  his 
body  politic  \  for  it  was  parcel  of  the  poffeflions  of  the  crown  for 
any  thing  which  appears  \  and  as  his  capacity  remains  to  take  by 
deicent  as  heir,  fo  it  remains  to  purchafe  therein.  Arg.  Fl.  C 
234.  3  Eliz.  in  the  cafe  of  WiUion  v.  Lord  Barkley. 

6.  The  king  may  take  in  his  body  politic,  as  king,  to  him  and 
his  heirs,  or  as  king  to  him  and  his  fucceflbrs ;  /or  he  may  have 
heirs  in  his  body  politic,  and  he  may  have  fucceflbrs  in  his  body 
politic ;  and  therefore  a  gift  to  him  his  heirs  and  fuccejjbrs  is  good 
to  the  body  politic  in  both  the  limitations;  for  if  the  heirs  fail, 
itjhall  go  to  the  fuccejfors  :  and  his  heirs,  as  heirs  to  the  king,  may 
take  in  their  bodies  politic.  Per  Weflon  J.  Fl.  C*  242.  b.  hi 
the  cafe  of  Willion  v.  Lord  fiarkley. 


tt^'  (Z-  d)  t  King,  In  what  Cafe  by  the  Name  of  King, 
tokingH.7.  his  Succejfors  £hall  be  comprehended^ 

hj  the  namt  **'  ** 

18  V  cU  limit-*  [i»]  X  'npHE  fucceflbrs  of  K.  H.  8.  are  within  xhtjlatute  27  H.  8. 
•a  to  him  by  X    ^^p^  24.  of  refumption  of  the  liberty  of  purveyance  to 

^r  the*kins  ^^^  benefit  of  the  ftatute,  though  they  are  not  named ;  for  they 
itfturaiiy,  are  included  within  the  general  word  king.  Tr.  38Ei.B.Bl 
apdy,and     n  Lom>  Darcie's  cafe  adiudged.] 

fully  canoot   "  . 

pwcbaft  by  other  name  than  by  name  of  king  i  for  the  name  of  king  has  merged  hU  fuznane,  nA 


|^rero08ttt)e  of  tte  ftins.  aoz 

It  tht  nam  cfkhig  hit/gnowie  and  prefer  name  dJfi  are  mcludtd*    Per  Brown  J.  PU  C.  ft44*  ^*  "^nn* 
4  Eiit.  in  toe  caie  of  ^Villion  ▼.  Lord  BarJciey. 

LordCoke,  in  his  Commentaries  upon  Magna  Charts,  cap.  i.  fays,  that  at  that  time  baredet  were 
9^^ ft fucitgires^  aoiA  Jucctjfirei  fir  b^trtdis,  %  Inft.  5.  S>  P.  Ibid.  7.  that  anciently  fucceflbret 
aod  bierede»  were  fynoniouu— — |  There  is  no  number  to  this  plea  in  RoU. 1  Cro*  £•  5ii«  S«  C« 

a.  Patents,  without  the  words  (pro  nobis,  haeredibus,  &  fuc- 
ceflbribus  noftris),  and  being  granted  for  a  corporal  exercife  of  the 
office  or  fervice,  are  good.  Cited  per  Saunders  Ch.  Baron*  PI.  C. 
459.  a.  as  refoWed  by  all  the  juftices.     28  April,  1  Mar. 

3.  The  words  (per  not)   in  the  king's  grant  are  fpoken  by  him  S.  P.  PI.  a 
in  bis  body  politic,  and  contain  heirs  and  fucceflbrs,  without  pre-  »'''^'Mi<:lu 
cife  mention.      Per  Saunders  Ch.  B.  Pi.  C.  458.  a.  Pafch.  16.  Siea^i 
£li2.  in  Sir  Thomas  Wroth's  cafe.  Hill  v. 

4*  King  H.  6.  anno  20  of  his  reign,  granted  for  himfelf,  and  ^""i^ 
did  not  fay  (for  his  fucceflbrs)  to  the  college  of  All  Souls  in  Oxford, 
firtbemf  their  tenants^  and  farmers  y  to  be  dlf charged  of  toll ;  it  was 
agreed  per  Cur.  that  this  grant  to  be  difcharged  was  good  againft 
ms  fucceflbrs,  though  not  named,  as  well  as  in  cafe  of  the  grant 
of  an  intereft,  which  in  Flowd.  Com.  in  Sir  Thomas  Wroth's 
cafe,  was  agreed  to  be  good.  Yelv.  13.  Mich.  44  &  45  £liz. 
B.  R.  Wood  V.  Hamfteadi 

5.  A  grant  by  the  king,  without  the  words  (pro  fe  &  heredibus)  *  AUtheta- 
or  (fucceflToribus)  of  an  *  annuity^  or  rent^  payable  at  the  Exchequery  ^  "chequer 
or  by  the  bands  of  any  receiver y  binds  the  fucceflfor.     Jenk.  209.  were  of  o^ 

pL  41.  nian,  that 

■  fuch  a  grant 

«f  an  aomuty  flioald  bind  the  heirs  and  facceflbrs  of  the  king,  notwlthftanding  the  omiffion»  inafmuch 
ai  tbt  hafftuic  of  the  king  is  charged^  which  is  perpetoal,  and  never  dies.  Pl«  C.  457*  a.  Trin. 

15  Etfx.  Sir  Tmum  AS  Wroth^s  cafe. S.  P.  Pi.  C.  176.  Mich.  4  Mar.  in  the  cafe  of  Hill  v* 

Crange. 

6.  A  gift  to  the  ling  pafles  the  inheritance  without  the  word  fuc- 
ceflbr.     So  of  2.  gift  made  by  the  king.     Jenk.  209.  pi.  41. 

7-  A  deed  made  to  the  king  by  the  words  fCarolo  regij  or  Aglftto^ 
{regi  Angli^e)  pafles  the  inheritance  to  the  crown  without  the  word  ^  *  hSedJ- 
(facceflbrs).    Jenk.  124.  in  pi.  50.  tamentisn 

fee  fimple^ 
s  a  pit  to  a  mayor  and  commonalty,  without  mentioning  fucceflbrs.     By  all  the  judges  of  England* 

Jenk.  224.  pi.  84. S.  P.  Jenk.  271.  pi.  89. 

D]rer  Ch.  J.  iaid,  that  the  adding  of  fucefjjhrs  in  grants  to  the  king,  is  but  of  lats  time,  tnd  a 
kw9.    Pi.  C.  250.  Trin.  4  £Uz.  in  the  cafe  of  Wiilion  v.  Lord  Barkley. 


(A,  e)    t  Council  Privy  of  the  King.  tnt^Tu 

amoftnoble, 

[l.  B  ^R.  16  E.  2.  B.  R.  Rot.  42.    Baron  de  Bellomonte  was  honouraWe, 
*    {committed  to  prifonfor  refufing  to  cpunfel  the  kingy  touching  ^^^^^^f 
a  truce  propofed  between  the  kine  and  the  Scots,  the  (aid  baron  the  king  and 
being  of  the  privy  council  of  the  king.]  *»•■  Fly? 

,  council  m 

the  kJog*i  court  or  palace ;  with  this  council  the  king  himfelf  doth  fit  at  hit  pleafure ;  thefe  conn* 
feHen  confnlt  of  and  for  the  publick  good,  and  the  honour,  defenccy  fafety,  and  profit  of  the  realm. 
It  is  r«//|[tf  the  council  table,  a  eMjulatdo^  fecundum  exceUentiam.  They  are  called  coneiTHtm  r^tt 
fnt^mumf  concilium  Jecretum,  and  corttixMum  conciUnm  regis.  The  number  of  them  is  ai  ibfJdMg^s 
">,  but  tfdaeitMf  timt  tbey  wert  ii,  or  tbcrtabooti.    4  Inft.  53.  cap.  2« 

I  My 

I 


161  t 


]preto0atttte  of  tge  Sting* 


Prynoc's 
Cott.  Re- 
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I  My  Lord  Coke  fayt,  that  the  duty  of  a  privy^couniellor  appean  by  his  oath,  which  coofifteth  tf 
tbefe  articles  or  parts  ;  i«  That  he  Aall,  as  far  forth  as  conning  and  difcretion  fufierech,  truly,  jufthr^ 
and  evenly  counfel  and  advifc  the  king  in  all  matten  to  be  communed,  treated,  and  demeaned  hi  the 
king*s  council,  or  by  him  as  the  king*s  counfellor';  2.  Generally,  in  all  things  that  may  be  cd  the 
king's  honour  and  behoof,  and  6o  the  good  of  his  realms,  lordflups,  and  fubjcds,  without  partialliyi 
or  exception  of  perfons,  not  leaving,  or  efchewing  it  to  do  for  afiedbon,  love,  meed,  doubt,  or 
diead  of  any  pcrfon  or  perfons ;  3*.  Tint  he  ihall  keep  feciet  the  king's  council,  and  all  that  AiaII  be 
communed  by  way  of  council  in  the  fame,  without  that  that  be  fliall  commune  it,  publiih  it,  or  difcovcr 
it  by  word,  writing,  or  in  any  otherwife,  to  any  perfim  out  of  the  fame  council,  or  to  any  of  the  lane 
council,  if  it  touch  him,  or  if  he  be  party  thoeof ;  4.  That  he  (hall  not  for  gift,  meed,  nor  good,  nor 
^  promife  of  good  by  him,  nor  by  mean  of  any  other  perfon,  receive  or  admit  ^om  any  pranodon,  [or J 
favouring,  nor  for  declaring,  letting,  or  hin<teritag  of  any  matter  or  thing  to  be  treated  or  done  in  the 
laid  council ;  5.  That  he  Ihall,  «ritb  all  his  might  and  power,  hdp  and  ftrengthen  the  king^s  fiSd 
coundl,  in  all  that  ihall  be  thought  to  the  fame  council  for  the  univerfal  good  of  the  king  and  his 
land,  and  for  the  peace,  reft,  and  tranquillity  of  the  fame;  6.  That  he  ihall  withftand  any  perftn  or 
ptefons,  of  what  conditiOki,  eftiite,  or  degree  they  be  of,  that  would  by  way  of  fieat,  attempt  or  intend 
the  contrary ;  ?•  And  generally,  that  he  ihall  obierve,  keep,  and  do  all  that  a  good  and  true  coonleilor 
ought  to  do  unto  his  fovereign  lord.  By  the  force  of  this  oath,  and  the  cuftom  of  the  realm,  he  is  a 
privy- couniellor,  without  any  patent  or  grant,  during  the  lift  of  the  king  that  maketh  choice  of  him. 
4  Inft.  54*  cap.  2. 

t2.  ftot.  Pari.  21  E.  ^k  N.  28.  The  commons  pray,  that  no 
people  from  henceforth  by  fuggeftion,  or  confideration  of  any  ac<«> 
cufers  voluntary,  be  commanded  by  writ  to  come  to  the  coundl  of  the 
kingy  and  then  be  conjhrcaned  and  compelled  to  makefine^  or  pay  down 
a'  great  fum  of  money,  or  otherwife  to  travel  over  the  fea  as  be* 
fore  this  time  has  been  in  prejudice  of  all  the  people,  pray  that 
fuch  durefies  and  grievances  from  henceforth  be  not  done.  An^ 
fwer  ;  it  pleafes  our  lord  the  king,  that  henceforth  fuch  things 
be  not  done  againft  reafon.] 

{3.  Rot.  Pari.  22  £k  3^  N.  4.      Fifteenths  granted  tipm  divers 

conditions  to  be  entered  in  rolls  of  parliament,  fcilicet,  among  others 

that  no  impojiiion^  tallage^  nor  charge  by  way  ofloan^  nor  other  tvhat^ 

foever  manner  be  laid  by  the  privy^ouncil  of  the  king,  without  their 

grant  and  ajfent  in  parliament.} 

[4.  Rot.  Pari.  2.  Part  N.  i(S.  The  commons  pray,  that  the 
*  loans  which  are  granted  to  the  king  by  divers  peilons  of  the 
commons  be  releafed,  and  that  none  from  henceforth  be  corn^ 
pelled  to  make  fuch  loans  or  contributions  againft  their  wills,  for 
it  is  contrary  to  reafon  and  franchise  of  the  land,  and  that  re* 
ftitution  be  made  f  to  thofe  who  have  made  fuch  loans  or  contri* 
butions.     Anfwer ;  it  pleafes  tlie  king  that  it  be  %  fo.j 

[5.  Rot.  Pari.  25  K  3.  i»  Part  N.  i6»  The  commons  pray^ 
that  HP  man  be  put  to  anfwer  of  his  frankttnement^  nor  of  any  thing 
tvhich  touches  life  and  member,  fines,  atid  redemptions,  by  appofals  be* 
fore  the  council  of  the  king,  nor  before  his  minifters  whatfocvcr, 
unlefs  by  procefs  of  law  thereof  ||  heretofore  ufed.  Anfwer  s  it 
pleafeth  the  king,  that  the  laws  be  kept,  and  that  none  be 
bound  to  anfwer  of  his  franktenement,  unlefs  by  procefs  of  law; 
but  of  things  which  tojuch  life  or  member,  contempts  or  exceis, 
be  it  done  as  has  been  ufed  heretofore.} 

[6.  Whereas  divers  are  accufed,  and  are  made  to  come  before 
the  council  of  the  king  by  writ  or  other  commandment  of  the 
io6.'47e."3.  king,  upon  §  grievous  pain  againft  the  law,  the  commons  pray, 
Wo  14.  that  from  henceforth  if  any  accufer  propofes  any  matter  for  the 
^eri/n.* "     profit  of  tjie  king,  that  tlxis  matter  be  fcnt  to  tlie  judges  of  the 

one 
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l^rerogatifie  of  tht  Sifng. 

Vat  bench  or  the  other,  or  of  aff.  thereof  to  inquire  and  deter- 
mine according  to  the  law ;  and  if  it  touches  the  accufer  or  ^ 
fntjf  let  him  fue  at  the  common  law ;  and  that  iao  riah  be  put  to 
enfwer  wifiout  prefentment  htfore  jufiAceSj  or  thing  of  record^  or  bf 
due  pncefs  muI  vnit  9nginal^  xtccording  to  tie  ancient  law  of  the 
imd;  and  xf  any  thing  from  henceforth  be  done  to  the  contrary^ 
'  be  it  void  in  law,  and  held  for  error.  Anfwer ;  becaufe  this  ar- 
ticle is  an  article  of  the  great  charter,  the  king  willeth  it.  Rot^ 
Pari,  42  E.  3.  N.  12.] 

[7.  I  H.  4.  N.  160.  The  commons  pray,  that  no  aiXon  per^ 
Jwal  between  party  and  party  be  held  by  privy  feal  before  the  council  of 
the  king;  and  they  in  the  petition  {hew,  that  in  the  time  of  R.  2. 
it  was  fo  done  for  brocage  made  to  fome  of  the  council.  Anfwer; 
be  the  ftatute,  thereof  made,  held  and  kept  there,  where  the 
one  party  is  fo  great  and  rich,  and  the  othet  poor,  that  he  can- 
not otherwife  have  to  recover.] 

[8.  2  H.  4.  N.  6^.  The  commons  pf  ay,  that  all  writs  or  letters 
of  privy  feal  of  our  lord  the  king  directed  to  divers  lieges  x>f  the 
king  to  appear  before  our  lord  the  king  in  his  council,  or  in  his 
Chancery,  or  Exchequer,  upon  certain  pain  comprized  therein, 
be  for  ever  hereafter  ouiled,  and  that  every  liege  of  the  king  be 
treated  according  to  the  rightful  laws  6f  the  land  anciently  ufed* 
Anfwer ;  let  hot  fuch  writ  be  made  unlefs  in  cafe  where  it  feexnS 
neccflary,  and  this  by  difcretion  of  the  chancellor  or  council  of  the 
king  for  the  time  being.     Vide  Simile,  f  4  H.  4.  N.  28.] 

9.  Mr,  Prynne,  in  his  animadverfions,  &c.  on  4  Inft.  pag.  45. 
tap.  2.  refers  the  reader  for  the  ancient  jurifdi&ion  and  proceeding 
of  the  king's  tx)uncil  to  Mr.  William  Lambard's  Archaion,  108  to 
116.}  Mr.  Crompton's  Jurifdidion  of  Courts,  fol.  29,  &:c.;  the 

I  fcveral  \)andles  of  petitions  to  the  king  and  his  council  in  the 
Tower  of  London,  and  the  anfwers  to  them ;  placita  parliamen- 
taria  coram  rege  &  concilio  in  the  tally-office  in  the  Exchequer^ 
and  in  the  parchment-book  of  them  in  the  Tower  under  king  Ed* 
ward  I. ;  the  firfl  part  of  my  Brief  Rcgifter  and  Survey  of  Par^ 
Itamcntary  Writs,  p.  3^5  to  394.  In  what  cafes  and  things  their 
.jurifdi&ion  and  proceedings  have  been  reftrained  and  taken  away 
fmce  thcfe  inftitutcs  were  compiled,  by  a  fpecial  a£k  made  in  the 
par&uncnt  of  1 7  Car»  i .  cap*  i  o.  intituled.  An  ^(k  for  regulating 
the  privy-council,  and  taking  away  the  Star-chamber  court,  the 
ad  itfelf  will  beft  inform  you. 

10.  6  jinn,  cap,  6,f,i.  enafts,  that  the  queen  Jhall  have  but  one 
.privy-council  for  the  kingdom  of  Great  Britain,  and  fuch  privy^ouncil 
fiall  have  the  fatJit  powers  as  the  privy^ouncil  of  England  had  at  the 
time  of  the  Union j  and  none  other.  ^ 

n.  6  Ann,  cap*  7.  f  8.  enacts,  that  the  privy-council  for  the 
kingdom  of  Great  Britain  Jhall  not  be  diffolved  by  the  death  of  her  ma- 
jefijy  her  heirs  or  fuCceffors,  but  Jhall  continue  fix  months  y  unlefs  fooner 
'diiermined  b^  thefuccejfor^ 


ao^ 


•  Orif.  if 

(parte  ejttft 
ftiit). 


Pfynne'i 
Cote.  Re- 
cords Abr. 
398.  iH.  4* 
No  i6i.  it 
S.  P.   Bat 
No  160.  10 
about  priftg6 
of  wines* 
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Pryooe*s 
CoCt.  Re* 
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410.  %  H«4« 
No  69. 

t  This  la 
Pi^nne's 
Cott.  Ree* 
Abr.  418* 
js  a  diffcitBf 
poiflU 


«o4  IPrerogatltte  of  tftc  ttf  itg; 

jj;^  (B.  e)      Queen  [Cb;j/&r/  of  the  King\. 

[l.  'TpHE  queen,  feme  of  the  king,  may  inform  by  her  attmuj^ 
-^  general  in  the  Chancers  by  Engl:Jb  hilly  to  have  a  decree  made 
in  the  court  of  the  queen  confirmed.  For  tliough  (he  be  a  fubjccl, 
yet  ihc  hath  fuch  prerogative  of  the  king  as  that  (he  is  his  feme. 
M.  1 6  Ja.  in  Chancery.  Sir  Robert  Floyd*s  cafe,  ruled  upon  a 
demurrer.] 

[2.  2  E.  I.  Rot.  Claufo  Memb.  13.  Conventio  inter  reginamf 
feme  of  the  king,  and  a  common  perfon  for  the  enjoying  of  certain 
land  for  years ^  and  the  queen  fecit  attornatum^  and  the  other  ap- 
pointed to  be  in  proper  perfon.] 

[3.  1 1  E.  I.  Rot.  Walliac,  Memb.  i.  The  king  gave  a  manor  to 
the  queen  his  feme,  and  her  heirs  for  ever,  adeo  integre  is^  plenty  as 
J.  S.  held  it.     Other  fuch  grant.     Memb.  3.] 

^f rfi^  ^^'  ^.^-  ^'  ^^^'  Wallia:,  Memb.  2.  The  king  granted  to  the 
^i  tTtbT  queen  his  feme  fuch  land  ad  vitam  fuam^  ita  tamen  quod  maneria^ 
pieem  ius       is^c,  a  corona  Anglic  non  feparentur.] 

jfemeforttrm 

•J  her  life,  tnd/>€  leafed  it  for  years  i  and  fo  it  feems  that  (he  has  a  capacity  to  tjJce  of  the  gfant  <tf 
the  king,  and  me  may  kale  alone  without  the  king }  and  To  fee  flie  is  a  perfon  exempt.    Br.  Noo- 

abiiitie,  pi.  61.  cites  7  H.  7.  7. It  was  adjudged,  that  where  H.  8.  granted  a  manor  to  theqtteen 

his  feme  for  life ;  there  the  queen  was  a  fole  perfon  exempt  by  the  common  law^  and  wuy  make  Ua&  m 
grant  wUbout  the  king^  and  fo  may  plead  and  be  impieaded  alone.  4  Rep.  aj.  b.  Trin.  26  lyii*-  in  the 
cafe  of  Clark  t.  .  Pennifather. 

[  ^05  ]        [5^  II  E.  I.  Rot.  Chart.  Memb.  5.    The  king  granted  to  the 
queen  a  manor  habendumfibi  tsf  haredibus."] 

[6.  3  E.  I.  Rot.  Chart.  Memb.  4.    In  fchedula  annexa.    The 

feme  ofE.l,  was  obliged  to  Robert  de  Bohun  in  milU  libtis  ex  afenfu 

fe"  voluntate  domini  regis  domini  noftri,  and  after  infpeximos,  and 

the  king  confirmed,  &c.] 

•  Ong.  IS        [?•   9  E.  I.  Rot.  Chart.  Memb.  4.    Pro  Johanne  Ferrer,  the 

(fraaten).    queen^  confors  regis,  *  granted  manerium  dileSlo  militi  noftro  domino 

Johanni  Ferrer.'] 

[8.  8  E.  I .  Memb.  4.    The  queen  by  affent  and  confent  of  the  ting 
granted  a  manor,  to*r.] 

[9.  10  E.  I.  Rot.  Chart.  Memb.  3.  Part  16.     Infpeximus  the 
grant  of  the  queen  of  the  manor  in  fee  familiar!  militi  noftro  GiA 
frido  de  Pichford,  which  had  been  granted  to  the  queen  and  her  heirs 
by  another,  £5*f .     The  king  confirmed,  £5V.] 

[lo.  1 1  £•  I*  Rot.  Chart.  Memb.  4.  The  ling  confirmed^  grant 
which  the  queen  had  made,  fstc.     18  £•  I.  Memb.  If.  20.  accofd- 
ingly  of  a  grant  in  fee  by  the  queen.] 
t  On'g.  It        [i I.  3  E.  I.  Rot.  Pat.  Memb.  14.    In  fchedula  annexa*    The 
a  fc^),^*    ,4/«^  granted  all  debts  f  whatfoever  to  his  wife.^ 
it  kcms  (U)  ihould  be  (al). 

[12.  The  king  cannot  grant  to  another  for  life  the  ceffice  of  madang 
faddlesfor  the  queen ;  becaufe  (he  is  as  a  feme  fole^  and  fo  nmy 

ekcf 


eha  her  own  (ffficm.    Dub.  P.  6  Ja.  B.  between  AuBURCOTlMiLL 

AKD  CuitE.] 

13.  In  quare  impedit  by  the  queen,  the  writ  wanted  thefe  words,  Co.  Lltt. 

et  niftficerit.     Thorp  faid  the  queen  is  a  perfon  exempt,  ^xAJball  g^^*'*^'"* 
nsl  he  amerced  for  her  nonjutt ;  and  therefore  fhtjball  not  find  pledges  s!  p.  Co. 
de  profequendo^  and  fhtjhall  have  writ  of  form  in  all  points  as  the  Liit  i27« 
king Jball  have ;  and  therefore  the  writ  was  awarded  good.     Br. 
Nonability,  pi.  59.  cites  18  E.  3.  12.  &  Fitzh.  Brief,  355. 

14.  In  fcire  facias  it  was  admitted,  that  the  king  may  give  to  Br.Prefcrfp* 
tht  quten  certain  portion  by  his  letters  patents^  by  divifion  certain.  ^^'j^V** 
And  fo  fee,  that  the  queen  has  a  capacity,  though  fhe  be  feme 

coYcrt,  and  may  take  of  her  baron ;  and  this  feems  to  be  for  term 
of  life.    Br.  Nonability,  pi.  58.  cites  49  £•  3*  4. 

15.  Id  formedon  the  tenant  vouched  the  queen  and  two  others f  as  •Inctfcof 
heirs  cf  the  duke  ofTork,  znAjhewed  caufe  by  the  duke.     Brian  faid  ^^P^^^^^t 
tne  queen  is  not  a  perfon  able  to  be  vouched  as  here ;  for  thu  ts  a  \^  dmiM 
real  matter ,-  but  in  perfonal  caufes  Jhe  is  exempt y  and  has  ability  as  rtgina  in- 

a  private  perfon,  and  may  make  gift  or  leafe  for  term  of  her  life  ^  a^dAe  L/e 

and  therefore  by  him  the  tenant  ^a//  have  firfi  *  aid  of  the  king^  ©f  the  aid 

and  after  ofth^  queen^  but  not  of  both  together.     And  it  was  doubt-  pnyctJbaH 

ed  if  the  queen  be  a  private  perfon  +  exempted  by  the  common  law^  Ter^ph^ud 

or  ffjfiatute:  for  if  it  be  by  (latute,  it  ought  to  be  pleaded ;  per  no  more 

Brian;  for  it  is  a  private  ftatute.     But  per  Townfend,  if  (he  be  thaninthf 

exempt  by  the  common  law,  the  tenant  need  not  have  aid  of  the  ^^-^    q^ 

king.    Br.  Nonability,  pi.  56.  cites  3  H.  7.  14*  Litt.  133^ 

f  The  qtwen  comfort  of  the  king  of  England^  it  an  exanpt  perfon  firom  the  khig  by  the  commoii  Jaw^ 
aadh  »f  ability  and  capadty  tofurchefe  and  grant  without  the  king.  Co.  Litti  3.  a.  Per  Brian, 
the  queen  i«  a  file  f^rfw  by  the  common  law,  bur  mat  f  all  intmu  Br.  Aid  del  Roy,  pi.  96.  cites 
3  H.  7.  i^. 

16.  Smt  by  petition  does  not  He  to  the  queen ;  for  qfftfe^  pracipe  Co*  Lltu 
quBdreddaty  and  the  like  lies  againjl  her.      Br.  Nonability,  pi.  60.  '^^"  ^ 
cites  1 1  H.»  4.  67.  per  Cur. 

17.  In  quare  impedit  brought  by  the  queen,  fome  fay  that  ple^ 
fiarty  is  no  plea^  no  more  than  in  cafe  of  the  king.  Co.  Litt. 
'33-  a.  ^ 

18.  If  any  baUiiFof  the  queen's  bring  zn.  aBion  concerning  thi 
hundred^  he  Jball  fay  in  contemptum  domini  regis  (5*  regina.  Co. 
Litt.  133.  a. 

19.  The  queen  ihall^^^  no  toll.    Co.  Litt.  133.  b.  [  206  3 

20.  If  the  tenant  of  the  queen  aliens  a  certain  part  of  his  tenancy  tThisfecm* 
t9onef  and  znother  part  to  another,  the  queen  -f  may  dijlrain  in  any  ^^^^'  ^ 
m  part  for  the  whole,  as  the  king  may  do;  but  other  lords  ihaU  tbatitftoali 
diftram  but  for  the  rate ;  and  therefore  where  the  queen  fo  dif-  be,  may 
tnins,  there  lies  a  writ  de  de-cnerando  pro  rata  portione.    Co.  Litt.  ["^'^  ^^T 

1  ^  ^  train,  «c. 

*W*  "•  orodierwife 

here  feems 
*«  ncoofiaency ;  and  F.  N.  B.  235.  ( A)  is,  that  the  writ  de  de.onerando  pro  rata  porfioae  is  aiwardei 
|"|dic  queen's  officers  when  they  diftrain  one  tenant  for  the  whole  rent,  where  he  hoUs  bat  pen  of  the 
kMi,  and  feveral  ether  tcoanti  hoU  the  rcfidve  thereof. 

21.  The 
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21.  The  writ  of  right  fliall  not  be  dircfted  to  the  queen  nsx 
more  than  to  the  king,  but  to  her  baili£F;  otherwife  it  is  when  any 
other  is  lord.     Co.  Litt.  133.  b. 

22.  A  proteSIion  fliall  be  alkwcd  againft  the  queen,  but  not 
againft  the  king.     Co.  Litt.  133.  b. 

i.itt.1  tx!  a.        ^3*  '^^  queen  is  not  bound  by  thejtatute  of  Marlebridge  for  drivi 
ing  a  diflrefs  into  another  county.     Co.  Litt.  133.  b. 

24.  If  any  do  compafs  the  death  of  the  queen,  and  declare  it  by 
any  overt  aft,  the  very  intent  is  treafon  as  in  the  cafe  of  the  king, 
Co.  Litt.  133.  b, 

sHawlcPJ.       25.  Queen  confoit,  in  cafe  of  treafon  by  her,  fliall  be  tried ptr 

c.423.cap.  paresy  as  Queen  Anne,  the  wife  of  H.  8.  was.     Pafch.  28  H.  8. 

44.  f.  zi.     jntheTower  of  London  before  the  D.  of  Norfolk  then  high  (leward, 
2  Inft.  50. 

26.  It  was  adjudged,  that  where  the  queen  was  tenant  for  life, 
and  a  copyhold  of  inheritance  efcheats  to  her  ;  there  the  queen  may 
^rant  it  to  whom  flie  pleafes,.and  this  fliall  bind  the  king,  his  heirs 
and  fucceflbrs  for  ever ;  for  ftie  was  domina  pro  tempore,  and  the 
cuftom  of  the  manor  fliall  bind  the  king.  4  Rep.  23.  b.  Trin, 
%6  £liz.  in  cafe  of  Clark  v.  Fennifather. 


uv^iT  (^'  ^)     *  Aurum  Reginae. 

That  this 

ought  to  be  [i.  15  J5.  3.  ITEM,  that  the  queen^t  gold  fball  not  run  in  demand 
■^a^Fw  ^       ra/.  6.      -*   by  reafon  of  this  grant.     This  was  upon  the  grant 

<Mff;0M,  fo  of  the  9th  lamb,  fleece,  and  flieaf,  by  way  of  fubfidy-     Rot.  Pari, 

thatthw  15  E.  3.  Dorfo,  N.  60.  for  a  fifteenth.] 

ought  to  be        -»         J  »  J 

at  the  pleafure  of  the  fubjed,  whether  he  will  offer,  or  give,  or  no.  And  for  this  zAfimt  ufonjiJf^' 
mtntf  or  by  offer  or  fine  for  alienation,  or  in  any  other  cafe  where  the  fubjc^  doe«  not  do  it  jfonUy  frt 
alifaa  eoaffhne,  viz.  that  the  king  of  right  ought  to  have  it,  there  the  queen  (hall  have  nothing. 

2.  'It  ought  to  be  Jpcnttfint  confiderathnt  alicujui  rtvintieuis  fiu  inter ^t,  that  the  king  hath  tn^in 
jure  corome,  and  for  this  upon  fa/c  or  demije  of  bis  lands,  or  wares,  or  goods  offeionsj  ont/avfs,  dTyuvit'i 
cafuf  for  thefe  are  contra^s  antj  bargains  cuncerning  the  revenues  and  intere/ts  of  the  king ;  and  it  can- 
not befaid  in  fuch  cafe,  that  the  fu\})e€t»  fponte  fe  Mgant,9i  to  purchafe  oV  buying  any  the  revenues oi 
interefts  which  the  king  has. 

3*  It  ought  to  be  /jf>onte  Jint  confideTat\mUy  ^  non  ex  nura  gratia  &  bene^'chnita  fuhdlti ;  for  that 
which  is  of  mere  grace  is  not  properly  faid  of  obhgation  or  duty,  and  the  wocds  of  the  records  aic  to 
have  de  iis  quifponteje  cBiiganty  and  fo  it  was  ordained  by  the  king  and  his  counlel,  as  appears  by  the 
record  of  Hill.  4  E.  r.  in  Scaccario,  &c> 

4<i  It  ought  to  be  fponte  Juper  ccnfiieraflonem,  qu^e  non  attingat  reventionem  fin  intereffe  coring  la  any 
thing  which  the  king  has.  As  if  the  fubjedt  give  to  the  lun^  jponte  a  fum  of  money  for  Vtctnct  ia  weort- 
tttam,  er  for  to  create  a  tenure  of  biwfrtf  to  have  a  fair,  market,  park,  chafe,  or  vfarren,  v/hkki  ^ 
manor,  there  the  queen  (hall  have  it  y  for  the  fubjed  did  this  fponte,  and  was  not  coaftrained  to  it—* 
And  this  does  not  concern  any  revenue  or  ioterell  of  the  king.  But  if  the  iinj^has  a  fair  or  mazkac, 
or  park,  or  warren,  and  grants  it  for  a  fum  of  money  ^  there  the  queen  (hail  have  nothing ;  for  this  was  a 
thing  in  eff:,  and  parcel  of  the  revenue  of  the  prown^  and  by  that  it  appears,  that  fcrafmuch  as  tittk 
or'  nothing  is  given  in  fuch  cafe  where  this  of  right  is  due,  this  it  not  now  of  any  (iich  value  at  was 
pretended.  And  this  refoiution  was  reported  to  our  fovereign  lord  the  kipg  by  Popham»  in  the  gilkiT 
at  Whitehall,     >2  Rep.  21.  Pafch.  4  Jac. 

C207] 

r*  ^^^  ■>      [2.  31  £.  3.  cap.  13.    The  commons  grant  a  fifteenth  to  the 
Fol.ai4.     king,  and  (mr  fovereign  lord  the  ling  hath  granted  to  the  faid  comr 
tnonSf  that  the  faid  quinzim  [beingi  fo  granted^  no  gold  fhall  he  dtr 

manded 


]p)rerog[atifte  of  tU  i&ins-  soy 

pwnd^d  mr  Ituie'd  to  the  ufeof  the  fueen,  but  that  the  faii  common f 
fiudi  be  thereof  wholly  di/charged.] 


(D.  e)     *  Monopolies.  *  ^  ?»°j|«- 

inftitucioay 

[i.  Rot.  Pari.  'T^HE  commons  pray,  that  all  merchants  may  ex»  or  allowance 
I  H.  5.  N«  41.  *  porfto  any  place  abroad^  or  import  from  anyplace  ^^  \ 
aoygoods^  ( except  thofe  of  the  Jlaplej )  at  their  pleafure,  paying  the  commiffionl 
cuftomsand  other  duties  due  to  you,  any  proclamation  to  the  con-  orotherwifo, 
trary  notwithftanding,  &€•  Anfwcr ;  the  king  will  be  advifed  by  ^r^jj^** 
his  council.]]  bodUspciil 

tic  or  cor- 
foratt^  of  or/tr  the  file  htyhg,  JdVm^y  making,  working,  or  ufing  of  any  things  whereby  any  person 
«r  pcr/ofls,  bodies  politic  or  corporate  are  fought  to  bf  reftrained  of  any  fieedom  or  liberty  that  they 
had  before,  or  hindered  in  their  lawful  trade.  3  Inft.  iSi.  cap.  85.  Hawk.  PK  C.  231.  cap.  79* 

f.  I.  The  diffcrenci  hetween  monopoly  find  engrojpng  is,  the  one  it  by  patent  from  the  king,  tfa* 

other  is  fay  ad  of  the  fubjed  between  party  and  party.     Arg.  Skin.  169.  Pafch.  36  Car.  z.  B*  R«  in 
cilcof  the  Eaft'india  Company  v.  Sandys. 

%%  Monopolies  are  againft  the  ancient  and  fundamental  laws  of 

the  realm*     3  Inft.  1 8 1,  cap.  85. Generally  ill  monopolies  are 

againft  magna  charta^  becaufe  tliey  are  againft  the  liberty  andfree^ 
imofthefubjc^  s^d  the  l^w  of  the  land.     2  Inft.  47, 

(D.  e.  a)      Monopolies  as  to  Printings  and  of  Suits 

relating  thereunto. 


I.  T^HE  patent  for  printing  law  boolsy  derived  down  to  Col.  At- 
kins,  was  to  print  all  law  books  that  concern  the  commofi  law^ 
wherein  nobody  elfe  has  an  efpecial  privilege  granted  under  the 
great  feal  of  England.  Afterwards  an  agreement  was  made,  in 
purfuance  of  this  patent,  with  the  ftationers,  which  was,  that 
the  ftationers  fhould  no  longer  print  law  books,  without  the  aflent 
of  Col.  Atkins.  In  arguing  the  cafe  of  printing  Roll's  Abridge* 
nent,  being  licenced  by  the  judges,  it  was  infifted  and  admitted 
by  the  counfel  of  the  patentee  in  parliament,  i.  That  this  grant 
it  no  public  grievance  \  2.  That  the  flopping  the  impreflion^ 
tbough  liccnfed  by  the  judges,  is  juftifiable ;  3.  That  the  law  pa^ 
ttntees  may  not  print  law  books  without  the  judges  licence ;  4.  That 
an  injun£lion  out  of  Chancery  againft  printing  fuch  book  is  juft 
and  right.  The  words  of  the  aft  of  14  Car.  2.  53.  whereby  the 
Bcenfing  of  books  is  ena£ted,  fay,  that  no  nmnjhall  print  a  boo^ 
tm  it  be  licepfed.  Therefore  there  are  two  things  in  this  claufe  ; 
|.  That  po  man  can  print  a  book  till  it  be  licenfed ;  2.  The  licence 
nuftpurfue  this  ^B  of  parliament.  If  I  bring  a  book  to  the  licencer^ 
and  he  will  not  \licenfe  it\  I  have  no  remedy^  not  fo  much  as  an 
^dion  upon  the  cafe,  only  a  recourfe  to  the  king  to  make  complaints 
So  that  although  this  Abridgment  be  licenfed  by  the  judges^  yet  if 
in  truth  it  be  not  licenfed  by  the  king  to  print  it^  though  the  book 
maj  well  be  printed  by  him  that  has  authority,  yet  he  that  has  no 

6  authority 
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authority  cannot.    It. is  one  thing  to  licence  a  book,  bj  faying^ 

this  hoi  is  Jit  for  publick  view  ;  and  another  thing  to  &yj  this  book 

t  208  ]    thus  licenced  Jhall  be  printed  by  any  that  can  get  it  into  his  hands. 

Licence  to  print,  goes  to  the  bookfeller  or  printer ;  licence  to  be 

printed,  goes  to  the  king.     Cart.  89.  Mich.  18  Car.  .2.  in  parlia^ 

ment.     The  Stationers  v.  the  Patentees  about  printing  Roll's 

Abridgment. 

S.  C.  cited        2.  The  company  of  ftationers  brought  an  a£tion  agauift  S.  for 

PiSbh  *^tc   P^^^^g  Gadbury's  Almanack  without  their  leave.     Upon  a  fpc- 

s.  b/r.  in  cial  verdiifi  found,  the  queftion  was,  whether  the  letter  patents 

cafe  of  the     granted  to  die  company  for  the  fole  printing  of  almanacks  were 

sSti^iT^  good  or  not  ?    The  Court  faid,  that  almanacks  might  be  accounted 

Parker.—  '  prerogative  copies,  and  without  doubt,  this  might  be  granted  by  die 

But  ibid.       king,  and  accordingly  gave  judgment  for  the  plaintifis,  nifi  cauioji 

Cotrt  ftid,    ^C'    3  **^-  ^S^'  ^^'  ^9  Car.  2.  C  B.     The  Company  of 
they  thought  Stationers  v.  Seymore. 

ha  hard 

cafe.  A  queftion  was,  whether  the  grant  of  the  crown  to  the  Companr  of  Stationers  to  hare  the 

Joie  printing  of  aimdnach,  provided  they  were  llcenfed  by  the  archbiihop  of  Canterbury,  and  biAop  of 
London,  were  a  good  grant,  or  void,  btcaufe  againft  the  liberty  of  the  fubje£ts  ?  It  was  argued  in  fa* 
vour  of  the  patent,  that  fince  the  art  oi  printing  was  found  out,  it  has  been  more  under  the  care  of  the 
crown  than  any  other  art  whatfoever  3  ift,  Becaui'e  it  was  an  art  introduced  by  the  care  of  the  crofWD  % 
io  faid  in  CAftTxa's  cafe,  which  gave  the  crown  a  property  in  the  trade ;  2diy,  Beca'uie  of  the^rvar* 
mtfs  of  the  imeonveniencef  that  may  redound  to  the  public,  from  the  mifmanagement  of  the  prefs.  In 
Cart.  Rep  89.  the  controverfy  was  about  the  printing  Rolle't  j^iJgment^  and  was  decreed  in  Chancer]^ 
In  favour  of  the  patentees,  and  decree  confirmed  in  the  Hoofe  of  Lords.  Mich.  24  Car.  x.  the  qnclHos 
eras  about  the  patent  for  foie  printing  of  all  Uno  hooks ;  judgment  againft  the  patentee  in  B.  R.  for 
the  uncertainty  of  what  fiall  he  efieemed  a  law  hook  j  but  this  judgment  was  rev.erfed  in  the  Hovfe  of 
Lords.  I  Mod.  256.  SxYMooa^s  cafe  full  in  point,  the  fame  objefiiont  made  as  here.  In  34  Car.  £• 
CoMPANT  OP  Stationsrs  ▼.  Skinnek,  pa'cot  allowed  for primmersf  pfalten^  ffafm^  and  alma* 
macks,  34  Car.  2.  in  Chancery,  Company  or  Statioksrs  t.  John  Galx  ;  no  decree,  indeed^ 
for  printing  pfalms,  pfalters,  and  almanacks  ;  but  the  reafon  was,  becaufe  the  perfon  controverting  the 
patent,  fubmitCed  without.  25  Jan.  34  Car.  2.  Statiorjer^s  Comtant  t.  Wright  ;  patent  ibr 
printing  pfahas  allowed.  Mich.  33  Car.  2.  Stationer's  Company  v.  Lxe  j  another  pateat  for 

pfalms.  Trin.  12  W.  3.    Stationer^s  Company  ▼ patent  for  almanacks.     In  llat. 

o  Annae,  this  veiy  patent  now  in  queftion  was  taken  notice  of.  And  per  Cur.  the  patent  for  fole  print- 
ing of  law  books  is  not  now  to  be  /haken,  having  had  the  fan£tion  of  the  Houfe  of  Lords;  Monopolies 
sue  odious  \  this  cafe  is  therefore  to  be  diftinguiOied,  by  deriving  to  the  crown  fome  fpecial  inteicft  Ia 
almanacks.  No  opinion  was  given  ;  but  to  be  fpoken  to  again,  jo  Mod.  106,  107.  Midu  11 
B.  R.  in  cafe  of  Company  of  Stationers  ▼ 


S.P.2Chan.  j.  An  injunBion  was  granted  tojlay  ike  felling  of  fome  hoAs 
M^'.^rt*  P^^^fi^^^  Holland,  &c.  the  fole  printing  whereof  belonged  to  the 
Car.  2.  ^e  Company  of  ftationers.  2  Show.  258  to  261.  HilL  34  &  35 
Company  of  Car.  2.  the  Company  of  Stationers  v.  Lee. 

Sutioncr*s  ^      ' 

cafe.  %  Chan.  Cafes,  93.Pafch.  34  Car.  2.  S.  C. 

•  ^^^  _  

4.  King  Charles  2.  granted  to  the  plaintiff  the  fole  printing  ef 
blank  writs,  bonds,  and  indentures,  for  the  fpace  of  30  years.  The 
defendant  was  a  ftationer,  and  the  company  offlationers  bad  con- 
ftantly^or  the  fpace  of  40  years  laft  paft,  before  this  grant,  printed 
blank  bonds  ;  the  queftion  was,  whether  this  grant  was  good^  ex- 
clufive  of  all  others  ?  The  Court  faid,  that  the  king  luid  a  pre- 
rogative to  grant  the  fole  printing  to  a  particular  perfon ;  but  in- 
clined, that  the  patent  was  not  good.  3  Mod.  75.  Pafch«  i  Jac.  2. 
B.  R.   £arl  of  Yarmouth  v.  Darrel. 
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5.  King  Charles  i.  grants  to  the  univerfity  of  Oxon,  power  to 
frirtt  torn  libros  content »  in  the  charter  granted  by  king  James  to  the 
Rimers  of  London^  quam  alios  non  prohihitos^  Li  an  a^ion  brought 
agauift  F.  by  the  ftationcrs  of  London,  he  pleads  thefe  letters 
patents  of  Car.  j.  The  Court  inclined  for  the  defendant,  for  this 
is  1  prerogative  of  power  annexed  to  the  per/on  of  the  king,  which 
he  could  not  grant  foy  but  that  he  may  rejume ;  otherwife  it  is  of  the 
grants  of  an  interejl ;  but  advifare  vult.  Skin.  233  to  236.  Fafch» 
I  Jac.  2.  B.  R.     Company  of  Stationers  v.  Parker. 

6.  In  8  Ch.  I.  there  was  z  patent  granted  to  the  umver/sty  of  Ox* 
ford  to  print  bibles  and  other  books  not  prohibited.  30  May,  8  Car. 

the  patent  is  confirmed,  and  limits  that  there  fhall  be  but  two 
prefles  and  three  printers.  The  plaintiffs  claim  as  the  king's  [  209  ^ 
printers  under  feveral  patents  continued  down  by  mefne  affign- 
ments,  and  bring  their  bill  to  reflrain  the  defendants  from  print- 
ing bibles,  &€•  The  Lord  Keeper  was  of  opinion,  that  it  w/jj 
never  meant  by  the  patent  to  the  univerfity,  that  they  Jhould  print 
were  than  for  their  own  ufe^  or  at  leaft  but  fome  fmall  number  more 
to  compeiifate  their  charge ;  but  as  they  now  manage  it,  they 
^WMild  ingrofs  the  whole  profit  of  printing  to  themfelves,  and  pre- 
vent the  king*s  farmers  of  the  benefit.  However,  he  faid,  that 
the  validity  of  their  patents  was  a  matter  proper  to  be  determined  at 
law^  and  the  plaintiffs  were  now  proper  only  for  a  difcovery,  and 
thcTcfore  ordered,  that  the  plaintiffs  fhould  bring  an  aftion  at 
law  in  B.  R.  againfl  the  univerfity,  or  thofe  who  claimed  under 
the  univerfity,  and  that  it  fhould  be  tried  at  the  bar>  and  the  de- 
fendants were  to  admit  that  they  had  printed  a  competent  number 
C)f  bibles  at  the  trial.  And  though  the  plaintiffs  preffed  much  for 
an  mjun8ion  to  flay  the  univerfity  printers,  yet  the  Lord  Keeper 
rffufed  to  grant  it ;  becaufe,  if  it  fhould  be  found  for  them,  they 
would  receive  a  prejudice  which  he  could  not  compenfate,  nor 
make  good  to  them.  2  Vern.  275.  Mich.  1684.  Hills  &  al.  v.  the 
Univerfity  of  Oxford  &  al. ' 

7.  Serjeant  Hawkins  fays,  it  feems  to  be  the  better  opinion,  j-  ^'  ^'  ^* 
that  the  king  may  grant  to  particular  perfons  the  fole  ufe  of  fome  that  neither 
particular  employment,  as  of  printing  the  holy  fcriptures,  and  law  thefcijetnt't 
books,  &c.  whereof  an  unreflrained  liberty  would  be  of  dangerous  *  hkh^are'* 
confcqucnce.  Hawk.  PL  C.  ^31.  f.  6.  Mod.  156/ 

[Trin.  29  Car.  a.  B.  R  The  Stationer^s  Company  v.  Seymouj,]  &  3  Mod.  75.  [Pafch.  1  Jac.  2« 
"rf  of  Yamwath  v.  Darret,]  nor  his  reafons  fecm  to  cany  any  great  weight  with  them ;  th^t  as  t9 
thecafeof  iheCoMyANY  of  Stationers  v.  Seymour,  which  is  moft  to  his  purpofe,  the  wGt'ioa 
viibnMi|htagainli  Seymour,  for  printing  an  almanack,  which  was  there  held  to  be  the  proper  copy  of 
<lxConpaDyof  Stationers,  only  with  fome  trifling  additions  concerning  the  weather,  &c.  Bcfides^ 
tbe  ajl  0/  ]  3  Sc  14.  Car.  2.  againft  printing  without  licence  was  then  in  force,  as  it  was  alfo,  when  that 
JodgiDentin  the  Hoafe  of  Lords,  cited  in  that  cafe,  was  given  againft  one  who  printed  a  law  book*  frcoi 
^^ntoat,  [And  after  o:her  things,  he  fays]  but  further,  the  patent  for  ^rinun^  law  Soaks  at  it 
f^tdi  at  this  day,  dots  net  at  all  prevent  'the  inconvemeficiet  Mr.  Hawkins  wouM  redrefs ;  for  thefc 
^^s  tre  never  perufed  by  any  of  the  learned  before  they  are  put  to  the  prefs ;  and  if  the  maxhm  cf 
y«  Ihim^  •r  Doflor  Dediftle,  caire  to  their  p^efs  under  the  title  of  law,  I  dare  undertake,  the  pa- 
•tniiees  would  make  no  fcniplc  of  printing  them  as  fuch  j  therefore  if  it  ihould  be  admitted  to  be  reafon* 
«^lt  that  fome  learned  man  of  the  refpe^ive  profeflions  of  law,  divinity,  and  phyfick,  Sec  ou^ht  to 
pcnilie  every  book  before  it  goes  to  the  piefs,  this  is  far  from  being  a  leafon  for  eftabliihing  fuch  a 
f>2eot  as  is  contended  for  j  if  there  be  any  d*)ngerous  confequences  (6  be  apprehended,  they  muft  anfe 
■ran  the  books  not  being  perufed  by  a  man  of  judgment,  appointed  by  authority,  and  not  from  the 
fi'wsng  them  by  this  or  that  nan  3  for  lee  the  book  be  firH  ftnkd,  aod  hare  ihe  £uiilioa  of  an  im- 
^•1.  XViI,  •  X  l^rimauii^ 


2C9  '  Pterogatitje  of  tfje  fiing. 

primatur,  the  printing  will  be  prcbtbly  better  performed^  and  the  publjck  better  ufed,  where  that  ire 
feveral  ihops  to  go  to,  thmn  where  ^e  are  tied  up  to  one  \  for  in  this  taft  cafe,  whaUvcr  bardtiipi  oa 
unfair  dealing  we  meet  with,  it  may  be  difficult  to  find  redrefs, 

[As  to  the  law  patent,  I  believe  1  may  confidently  affirm,  that  there  is  not  one  individual  gende* 
man  of  learning  in  the  profeffion,  but  thinks  the  patentees  have  moll  grofsly  abufrd  it,  to  the  great  dif^ 
honour  and  difreputation  of  the  law,  and  the  great  injury  of  the  body  of  its  profeflbrs.  Whence  arifes 
the  great  difeftecm  entertained  by  foreigners  of  our  Uws,  but  from  the  many  triflings  P*^^  booki, 
which  the  patentees,  from  a  plenitude  of  power,  which  they  flatter  themfelves  to  be  invefted  withal, 
as  well  as  want  of  modeity,  and  decent  regard  to  their  fuperior^,  and  in  deJiance  and  contempt  of  the 
profeffion,  have  from  time  to  time  uihered  into  the  world  ?  And  nothing  probably  can  keuxt  the  bo« 
nour  and  dignity  of  our  laws,  but  putting  a  ftcp  to  thefe  licentious  pra^ices,  by  reftraining  the  pa« 
tenths  from  publifhing  any  book,  within  the  compafs  of  their  patent,  withont  the  fan^on  of  an  in* 
primatur ;  and  under  fuch  reftridUon,  1  am  inclined  to  think,  the  patent  may  prove  not  prejvdicid  to 
the  publick.] 


(£•  e)    In  what  Cafes  it  may  be  granted.    And  what 

is  a  Monopoly. 


S.C.  argued 


o' 


Jg'^'JIi^^  [i.   A   Monopoly  granted  to  a  man  of  the  file  making  rf  earii 
S.  C  argued  within  the  realm  is  void,  and  againit  the  common  law 

and  adjudg-  and  divcTS  ftatutes,  becaufe  it  is  an  hindrance  of  trade.  Co-  1 1. 

St-  b.'toll.  *  MoNOP.  86.  See  the  fame  cafe  argued,  Tr.  44.  between  Darct 

b.  Trin.  44!  AND  AlLEN.] 

Ilia 

Hawk.  PI.  C.  131.  cap.  79.  f.  5.— .-Mo.  671.  S.  C— —S  Rep.  ¥25.  S.  C.  cited— x  loft.  47* 

*  [  aio  ] 

A  grant  to         [2.  If  zjlatutc  pro  hono  puhlico  rejirains  the  importation  of  divers 

any  particu-  fnanufaciures^  becaufe  the  fubjefts  ought  to  apply  themfelves  to  the 

tjon  o7the'  making  of  them^  now  if  the  king  grants  tbfjole  importation  of  them 

fole  impor-  to  one  or  divers  (without  any  limitation)  notwithilanding  the  aft  t 

^*"*cha^^"^  this  is  a  monopoly  againft  the  common  law,  and  the  intent  of  the 

diechvoid,  ftatUtC.   Co.  I  X.  MONOPOLIES,  88.] 

iwrhcther  [3.  As  whcrc  the  ilatutc  of  3  E,  4.  ena£fsy  that  mmeJbaUimpori 

SuSidhfc  be  ^^y  cardsy  &c.  if  the  king  grants  to  a  man,  that  he  fliall  import* 

frcbibUid  or  nctwithftanding  the  ad  ^  tliis  is  a  monopoly,  and  void  by  the  fuii 

»«r,a&  being  aft.  Co.  II<88.J 

againft  the 

freedom  of  trade,  and  difcooraging  (abour  and  induftry,  and  reftraining  perfons  from  ^ettiag  aa  haM> 

livelihood  by  a  lawful  employment,  and  putting  it  in  the  power  of  particular  perfons,  to  fet  what  pnces 

they  pleafe,  all  which  are  manifeft  inconvenlencies.  Hawk.  PI.  C.  231.  cap.  79.  f.  2,  3. 

Hawk.P.C.       [4.  If  the  king  grants  by  patent  the  file  ingrojfing  of  wills  and 

f.^    fa^'s'^it  '"^^"^^^^  ^^  '*^  prerogative  court  J.  S.i   this  is  a  monopoly,  a»d 

ha^  been  re-  fo  void ;  for  it  takcs  away  the  liberty  of  tlie  fubjed,  who  may  in- 

foivcd  for  grofs  it  himfelf,  or  any  other  whom  he  pleafes.     At  the  parlia- 

K^dnsasin  ^^^^  of  1 8  and  1 9  Jac.  refolved  in  Sir  Robert  Fludd's  cafe, 

the  note  on  And  the  patent,  adjudged  by  the  parliament  to  be  a  gricyancC) 

pi.  2  and  3  and  Sir  Robert  Fludd put  out  of  the  boufefor  aprojeBor.'\ 
To^Yir.  tS*  ^f  '^^  ''^"8  grants  by  patent  the  file  making  ofhiUs^pUas^and 

ifill  6  Car.  hri^s  in  the  council  of  Tork  to  J.  S,for  a  certain  fke,  where  before 

B.  R.  the  the  attomies.  ufed  to  make  them,  and  to  have  me  fees,  by  which 

adjudged.  ^^^  ^^^^  ^^^  allowed  to  the  attornies  \  this  is  a  void  patent,  and 

Mounfont.  a  grievance^  for  this  is  a  monopoly ;  for  by  the  fame  reafon,  by 

H^^kP  c  ^^^^^^  patents,  the  fole  making  of  bills  and  declarations  may  be 

32*Kcap.*7o!  limited  to  certain  pcribns  in  every  court  of  Weftminftcr,  and  fo 
f.4.        *  lawyers 


Prerogatfte  of  ti)t  mingr.  mo 

lawyers  utterly  excluded  to  make  any  of  them.  At  the  parlia^ 
ment  i8  and  19  Jac,  refolved  in  Leipton's  cafe,  and  his  patent 
adjudged  a  grievance  ;  for  it  is  againft  reafon  that  every  one  fhall 
be  compelled  to  (hew  his  evidence  to  one  man,  and  upon  crofs 
b'dis  he  ihall  have  the  view  of  the  evidences  of  both  fides,  which 
is  not  reafon.] 

5.  In  50  £•  3.  John  Peachie  of  London  was  feverely  puniflied 
kft  procuring  a  licence  under  the  gre^t  feal,  that  be  only  might  fell 
fweetvnnes  in  London.  3  Inft.  181.  cap.  85. 

7.  King  Philip  and  Queen  Mary,  by  their  letters  patents,  grant* 
ed  to  the  mayor,  bailiffs,  and  burgeffes  of  Southampton  and  their 
fucceffors,  (for  that  king  Philip  firil  landed  there,)  that  no  wines 
called  nudrnfiesy  brought  into  this  realm  from  the  parts  beyond  the 
feas  by  any  liege  man  or  alien,  Jhould  be  difcharged  or  landed  in 
any  ether  part  of  the  realm,  hut  only  at  the^faid  town  and  port  of 
iiuthampiony  with  a  prohibition,  that  no  perfon  or  perfons  (hall 
do  otherwife,  upon  pain  to  pay  treble  cujlotn  ;  and  it  was  refolved 
by  all  the  judges  of  England,  that  this  grant  made  in  reflraint  of 
the  landing  of  the  fame  wines  was  againfl  the  laws  and  ftatutes 
of  this  realm,  viz.  magna  charta,  29,  30.  9  £.  3.  cap.  i.  14  £•  3. 
%l  E3.  cap,  2.  27  &  28  E.  3.  ftatute  of  tlie  ftaple,  2  R.  2. 
cap.  I.  and  others;  and  alfo  that  the  afleflment  of  treble  cuftom 
was  againft  law,  and  merely  void ;  and  after  at  the  parliament 
Wden  in  anno  5  Eliz.  the  patent,  as  to  aliens,  was  by  a  private 
aft  confirmed  bj  parliament,  and  not  for  Englifh.  3  Inlt.  182. 
cap.  8;. 

8.  The  judges  have  hitherto  allowed oi  mpnopoly  patents,  w^^r^  Salk,  446, 
•ny  man  b%  bis  own  chars^e  and  induftry,  or  by  his  own  wit,  or  in--  ^^^^^^^l' 

r. .         i"^ii.  *  f-f^i  Stephens.  S. 

ventutif  doth  prmg  any  new  trade  mto  the  realm,  or  any  engine  p.l jn 

tending  to  the  furtherance  of  a  trade,  that  never  was  ufed  before  ;  fuchcafcsit 

and  thatyjr  the  good  •  of  the  realm ;  that  in  fuch  cafes  the  king  ]*J^^'j^^ 

may  grant  him  a  monopoly  patent  for  fome  reafonable  time,  until  dulged  for 

tbc  fubjefts  may  learn  the  fame,  in  confideration  of  the  good  that  incouragc- 

he  doth  bring  by  his  invention  to  the  commonwealth;  otherwife  ™n"u^l^'"'' 

not.    Noy,  182*  Arg.  cites  9  £1.    Haftings's  cafe.  but  the  fta. 

tute  zijac* 
u  cMf.  3.y.  6.  r^rained  it  u  the  ttrm  of  fourtien  yearsj  it  being  prefumed,  that  after  that  time,  it 
vill  Im a  known  trade.  Per  Parker  Ch.  J.  WfDi.'t  Rep.  185.  Hill.  1711.  B.  R.  in  the  cafe  of 
Uiicbeltr.  RcyaoLda. 

♦[2113 

9.  A  patent  was  granted  yjr^/p  making  frifadoesy  upon  fuggef-  So  where  a 

tion  of  bringing  the  (kill  of  making  them  into  England,  and  a  for-  !?an"cd7o 

fdtarewas  given  of  the  goods  and  of  lool.  one  moiety  to  the  a.  for  the 

long,  the  other  to  the  patentee,  upon  any  offender;  thereupon  an  foic  making 

inforaiation  was  exhibited  in  the  Exchequer  againft  feveral,  who  ^j^ith^^nt 

dcmarred;  for  that  it  was  againft  law  to  have  (xich  penalties  of  the  tafts,arJ 

:   pods  and  100/.  to  be  forfeited  by  force  of  letters  patents.     And  ^^"^"^^ 

the  Court  being  of  opinion  againft  the  patentee,  he  exhibited  his  ctVfe/as  c^e 

£ngfiih  bill,  in  the  Exchequer-chamber  againft  them,  whereupon  p'^tents  fug. 

the  examination  of  the  caufe,  it  appeared,  that  fome  clothiers  did  f  ^,^*^j;j**j*,^ 

9iah  taies  very  like  to  the  patentee's  Irifadoes ;  and  that  they  ufed  to  /j^ft  uie 

<wk  them  before  the  patentee^ s  patent  s  for  which  caufe  they  were  t -ertoffrora 

R  2  neither  *«>^«^  ^"'' 


«ii  10rero0atlt)e  Of  tlje  teg- 

yrt  nenwr-  ricither  punilhcd  nor  rcftrained  from  making  their  bales  Kke  W 
;{;;'^^;*^  his  frifadoes.     Noy,  182,  183.     Haftings's  cafe. 

of  the  company  of  cutlers  ihewed  before  fome  of  the  coancll,  and  feme  learned  in  the  law,  thattbvf 
vftd  to  make  Jcrtives  hffite,  thcvgb  not  w.thfucb  bafts  ,  and  that  fuch  a  Hgit  difference  or  invcn^on  flnwU 
be  nocaufe  to  reflrain  them )  thereupon  be  could  never  have  benefit  of  ibis  patent,  although  he  laboHred 
very  great.y  ihe>cin.    Nf-y,  1 1  3.  Mathcy's  cafe. 

The  diffcteiue  is  bett^^ecn  a  gr.xnt  ta  particular  perfons  for  the  fole  ufe  of  a  trade  kuo^ptty  md  a  tevf- 
pri'etttfd  art*  See  Wm^^/s  Rep.  183.  by  Lord  Ch.  J.  Parker,  Hill.  171  u  in  the  caiie  of  Miccel  v. 
Reynolds.  — —^Wh^te  the  mew  utventita,  for  whkh  a  pacen:  wasgrantid^  is  only  a  varying  inthefiani 
of  making  it»  and  not  in  fublUncc,  the  patent  was  adjudged  void.  Arg.  a  Erowol.  1^14.  Mich* 
9  Jac»  in  the  cafe  of  Crofs  v.  Welhvood,  cites  the  cafe  of  Haftings  and  Jolmfon. 

<  . 

Roll.  Rep.         io.  If  a  mah  has  brought  in  a  new  invention^  or  a  new  /nwfr, 
Ta^'onTo?*  iRrithin  the  kingdom,  in  peril  of  his  lifey  and  confumption  ofhisefiaU 
Ipfwich'and   ot  ftock,   &c.   or\{  a  man  has  made  a  new  difcovery  of  any  thing, 
Shfirring,      in  fuch  cafes  the  king  of  his  grace  and  favour,  in  recompencc  of  his 
cofts  and  travail,  may  grant  by  charter  to  him,  that  he  only  (hall 
ufe  fuch  a  trade,  or  traffic,  for  a  certain  time ;  becaufe  at  firft  the 
people  of  the  kingdom  are  ignorant,  or  have  not  the  knowledge  or 
ikill  to  ufe  it ;  but  when  that  patent  is  expired,  the  king  cannot 
make  a  new  grant  thereof;  for  when  the  trade  is  become  com- 
mon, and  others  have  been  bound  apprentices  in  the  fame  trade, 
there  is  no  reafon  that  fuch  (hould  be  forbidden  to  ufe  k.— 
Godb,  254.  pi.  351.  Pafch.  12  Jac.  B.  R.  in  the  cafe  of  Qothr 
workers  of  Ipfwich. 

1 1 .  A  patent  for  Greenland  is  good,  becaufe  it  was  found  at 
great  peril  of  the  life  of  the  firft  finder.  Arg,  Roll.  R.  5.  in  tlic 
cafe  of  the  Taylors  of  Ipfwich  v.  Sherring. 

I  a.  The  patent  to  the  College  of  Phjfidans^  that  none  pra£Hfc 
phyfic  but  fuch  as  are  allowed  by  them,  had  not  been  good,  if  not 
confirmed  by  aft  of  parliament.     Per  Croke  J.  and  agreed  to  by 
CokeCh.  J.  Roll.  R.  5.  in  the  Taylors  of  Ipfwich  cafe. 
This  aa  h         13.  21  Jac.  I.  cap,  3./.  i.  enafts,  ih^t  all  monopolies ,  ccmmjffoaSt 
vdi^'*^*^  Ov    S^^^^^>  ''^^»^^j  charters^  and  letters  patents f  granted  to  any  peffim^ 
penned  for     bodies  politic  OT  corporate y  for  the  *  file  buying^  fellings  maUngy  twfi- 
tiie  fupprcf-   ingy  or  ufrng  of\  any  thing  within  this  realm ,  or  of  any  other  menopdieSt 
Um"^  ^^  j^^w^r,  or  liberty y  to  difpenfe  with  any  others^  or  to  give  licence  to 
foi  ffionopcK  doy  ufey  or  exercife  any  thing  againjl  the  tenor  of  any  law  orjlatute^  «r 
lie  in  times  fo  give  any  warrant  for  fuch  difpenfation  or  licence  i  or  to  agree  or 
Scrwhhoiit  ^o.mpo^^^ '^^^^  any  others  for  any  penalty  limited  by  afy^flatutCyOr  of  any 
law  but  nc-    grant  of  the  benefit  of  any  forfeit ure^  or  anyfum  of  money  ^  that  fbaUU 
•  ver  without    ^^^  ly  any  fiatute  before  judgment  thereupon  had :  and  all  prockmo* 
^Initf'i?!.  tionsy  inhibitions y  refhraintSy  \  warrants  of  qffiftancey  and  all  other  mat^ 
cap.  85.—    ters  and  things  whatfoever^  tending  to  the  inftitutingy  ereHing^  orfuf" 
•  This         thering  the  fame y  fhall  be  void. 

Ss  to  1>e  applied  to  five  feverAl  things,  vie  buying,  felling^  making,  working,  ao^  *fiaf»  Ibor  of  virdt 
arefpecial,  and  the  laft,  vie.  (fole  Mftng)  is  fo  general,  a^  ho  mono^ly  am  be  ntfed,  but  fktXL  be  witMi 
the  reach  of  this  ftatute;  and  yet  for  more  fii-ety  thefe  words  (or  of  any  other  monopolies)  arc  ^'^ 
and  by  reafon  of  thefe  words  [fole  uling^  divers  provifions  are  made  by  this  9&^  as  hernfter  Aal 
3  Inft.  1S2.  cap.  S5. 

f  As  the  words  before  are  general,  fo  thefe  words  (of  any  thing)  ate  of  a  large  csteat,  and  rfus 
caufeth  fome  cuceptions  hereafter  t3  be  made,  whereof  we  ihail  fpeak  in  thair  piopar  piaBt«    3  laf  ■  %tu 
cap.  S5. 

t£ai2l  ^  . 

S.  3.  All  perfons  fball  be  difabled  to  have  any  mo0opdj^  or  ntgfio^ 
grants  as  aforefaid. 

&5« 
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S#  5.  Letter  J  patents  of  new  manufactures  heretofore  granted  for  •Such  a 

twenty-one  years  or  under ^  to  the  inventors  thereof y  where  they  (ire  j^**'*^*"^^ 

not  •  contrary  to  law^  or  any  way  f  prejudicial  to  the  commonwealth^  to  law  muft 

arejavedsfoalfoarefuch  as  have  been  heretofore  granted,  for  more  than  ^  fubftan- 

iwenty-one  yearsy  good  for  twenty-one  years  from  the  date  of  their  patent,  ^^^^  *^* 

mtfvith/landing  this  fctiste.  newly  in- 

ventedj  but 
\t^jmhfnct  «tf «  inujfe  keftre,  and  a  iww  addit'iom  thfreuntVj  ttieuoh  that  addition  make  the  fi>rmer 
more  pro6:ab}e,7et  it  \>  not  a  new  ixianufadure  in  law  ^  and  fo  it  was  refolved  in  ihe  Exchequer- cham- 
ber, Paicb.  15  EJis-in  Bikcott's  cass  for  a  privilege  concerning  preparing  and  melting  of  the  lead  ore  \ 
and  there  ic  was  aJfo  refolved,  that  if  the  new  manufadure  be  lubtUntially  invented  according  to  law, 
jfctnooid  manufiiAure  in  ufe  can  be  prohibited.     3  laft*  1%^  Hawk.  PI.  C.  233.  cap.  79* 

^•«5>»6, 17. 

f  It  may  be  mifchievous  to  the  ftate»  by  raifing  of  prices  of  commodities  at  home.  In  every  fuch 
new  naau^ure  that  deferves  a  privilege,  there  mu(^  be  mrgtris  ntttjjitas,  &  en/ideni  utflitas^  neither 
muft  it  be  to  the  hurt  ofttddtj  nor  gcmratly  inconvtMiemt ;  there  was  a  new  invention  found  out  hereto- 
fure,  that  bonnets  and  caps  might  be  chickened  in  a  Xf"^^^"Z  '"^•^*  h  ^^^'^  mesnt  more  might  Lt  thicken' 
tdmmtdey^  than  by  the  Uhctirs  of%o  men,  who  got  their  Uv'wr  by  it\  it  was  ordaine^,  that  bonneta 
lad  caps  iouid  be  thickened  and  fulled  by  the  i^rength  of  men,  and  not  in  a  fulUng  mill ;  for  it 
^Ms  held  inconvenient  to  turn  fo  many  labouring  men  to  idlenefs  \  if  any  of  thefe  qualities  fail,  the  pri. 
vUtge  is  declared  void  by  this  a^,  and  yet  this  ad,  though  they  have  all  thefe  properties,  feti  monopoliea 
in  no  better  cafe  than  they  were  before  tliis  a£l,  3  In(l.  184.  \  [So  a  mill  for  fawing  of  timber, 

Ac.  ereAed  in  or  near  South wark  was  ordered  to  be  demoijlheJ  for  the  like  realon  tuaoy  years  4oce  | 
aadidr  the  like  reaTon,  printing  is  faid  to  have  been  prohibited  in  the  TurkiOi  empire.] 

8.  6.  Neither  Jhall  thisaEl  extend  to  grants  of  §  new  mamfaElures  S  Tlj«cau(fe 

hereafter  to  be  made  to  the  inventors  thereof  for  14  years  or  under,  being  JJ,/rj[!J[^ 

not  contrary  tp  law,   or  prejudicial  to  the  com  fnon  wealth,  \\  nor  to  leges  of  new 

grants  heretofore  con/irmed  by  act  of  parliament,  fo  long  as  fuch  a£ls  cotu-  mannfac- 
*;«..-  -•-/•  ^        ^  t  w         s^       ^  jy^^   either 

tmuew  force.  before  this 

aft  granted,  or  which  after  this  z€t  (hoold  be  granted,  having  thefe  fcveo  properties,  were  declared  to  be 
good,  was,  for  that  the  reafon,  wherefore  fuch  a  privilege  is  good  in  law,  is,  becaufe  the  inventor  bringcth 
toand  /gr  the  commonwealth  a  new  manufacture  of  his  invention,  cofts  and  damages ;  and  therefore  it  it 
Ki£m^  that  he  (hould  have  a  privilege  for  his  reward  (and  for  the  encouragement  of  others  in  the  like) 
Ar  s  convenient  time ;  but  it  was  thought  that  the  time  limited  by  this  ad  were  loo  long  for  the  private, 
kfoie  th.e  commonwealth  (houid  be  partaker  thereof,  and  fuch  as  ferved  fuch  priyilegeJ  perfons  by  the 
Ipace  of  feven/f^5  in  making  and  working  of  the  new  manufadure  (which  i«  the  time  limitrd  by  law  of 
spprenticehood)  anuik  be  apprentices  or  fervants  ftill,  during  the  rcfidue  of  the  priv.iege,  by  means  where- 
of fuch  nurnbcrs  ot  men  would  not  apply  themfelves  thereto,  as  /hould  be  requifite  for  the  conimonv^calch^ 
after  ihe  privilege  ended  ;  and  this  was  the  true  caufe,  wherefore  both  for  the  time  pa(l«  and  for  the  time 
I* come,  tfaey  were  left  of  fuch  force,  as  they  were  before  the  making  of  this  ad.     3  ln(l.  1S4, 

A  grant  of  a  monopoly  may  be  to  the  firft  inventor  by  21  Jac.  And  if  the  invention  be  neztf  in 
Er^land,  though  the  thing  was  praSlifed  before  beyond  fea  j  (for  tne  ftitute  fpeaks  of  new  manufadures 
wiihin  this  realm  j)  fo  tliut  if  it  be  new  here,  h  is  within  this  ftalute;  becaufe  the  ad  intendeo  to  en. 
course  Dcw  devices  ufeful  to  the  kingdom/and  whether  learned  by  travel  or  by  ftudy,  ic  is  the  fame  thing* 
1  Salk.  44.7.  fays  it  wis  agreed  by  Holt  and  PoUexfen,  in  the  cafe  of  Edgebury  v.  Stephens. 

11  Thii  was  zAdtdg  for  that  the  city  of  Ix)ndon,  and  other  cities  and  boroughs,  8cc.  have  fome  privileges 
for  boyiog,  felling,  &c.  by  ads  of  parliament ;  for  example,  the  ftatute  of  i  &  2  Ph.  Sc  Mar.  gi»eth  a 
(rivilege  to  cities,  boroughs,  towns  corporate,  and  market  towns,  for  the  fale  by  retail  of  certain  wares 
ud  merchandizes,  and  fome  other  ads  of  parliament  in  the  like  cafe ;  all  which  do  prove,  that  fuch  pri- 
vileges could  not  be  granted  by  letters  patents.  But  fpeciaily  this  claufe  was  added  in  refpcd  of  the  ge- 
QenTity  of  the&  woids  (fole  ufing).     3  Inft.  j  84,  1S5. 

fC2i3  3 

S.  o.  This  aB /hall  not  be  pre/ udicial  to  London,  or  any  other  cor-  lyih.spro- 
A      ^'         /•  I     .t  '      ^L  '         a  vifo,  noton» 

foratton,  for  any  grant  made  them  concerning  the^r  aejtoms  :  nor  any  jyihc  grants, 

corporation,  5[  company,  or  fellow/hip  of  any  art,  trade,  or  myftery,  nor  charters,  and 

n  any  company  or  fociety  of  merchants,  for  the  ordering  of  any  trade,       *«««"  P*- 

«'rty  tx  town  corporate,  Jtc.  but  alfo  the  coftcms  uf-d  within  the  fame,  are  excepted  out  of  this  ad» 
•bich  fecmeth  to  be  nijrc  than  needed,  becaufe  the  iirft  claufe  of  the  purvicu  of  the  ad  doth  extend  but 
l»  (ommiiTioii.-^  ^rant^;  licence^;  chajtcr^i,  ar.d  letters  patents.     3  laft*  JS5. 

R  3  S.  10. 
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So  as  to  the  $,  iq.  Niiiher Jhall  it  extend  to  any  grant  of  privilege  for  prirding^ 
brajich  ex-*'  ^'SP^£i  OT  making  or  compounding  offadt-petrey  of gunpoivder^  or  caf' 
cepted,  four  ing^  or  making  of  ordnante^  orfhotfor  ordnance^  nor  to  any  grant  of  any 
things  are      j^^^  ^^  ,7,  heingy  Other  thanfuch  at  are  decried  by  the  hinges proclama- 

ift,  Th'ttit  ^^^'  _.  .. 

be  an  officej       5,  1 1.  Nor  to  any  privilege  of  diggings  or  making  ofallonu 

this  extend-        g.  x  2.  Nor  to  the  liberties  of  Ne^cajile  concerning/ea  coals ^  nor  t» 

lawful  offices  ^^^^^S  of  taverns^  fo  as  the  king  receive  the  benefit. 

for  divers  S.  1 3.  NoT  to  the  pate  fit  granted  to  Sir  Robert  Mansfield  for  making 

'*Y^  ?f  ^'^>  **^  ^  '^^  granted  to  James  Maxwelly  Efq;  for  tranfportatien 

ceffli^'ir"  of  calves  fkins. 

except  law-         S,  1 4.  Nor  that  of  Abraham  Baker y  for  making  of  fmalt ;  mri$ 

fef  ^'aTf  *"  ^^^^  ^f  ^^wtf  ^^  ^^  Dudleyyfor  melting  of  iron  etver,  and  making  the 

thefe  words   faine  into  cafi  works  or  bars,  withfea  or  pit  coats, 

[Ibleufinis]. 

A*  Oflicc»  are  datiei,  fo  called,  to  put  the  officer  in  mind  of  his  duty.  3.  That  which  is  void  an4 
againft  law,  is  no  duty,  uniefs  it  be  not  to  ufe  them.  4.  Such  as  are  e.e£^ed  agatnft  ia«  are  monopuiics 
and  opprefiions  of  the  people,  and  no  offices.  5.  In  adls  of  parliament,  lawful  offices  are  intended,  as 
in  like  cjifes  has  been  often  adjudged  j  therefore  unlawful  offices  are  all  taken  away  by  this  ad,  and  law- 
ful offices  remain  and  continue.  Secondly,  That  it  be  an  office  heretofore  ereded  ;  by  this  m&  the  erec- 
tion of  all  new  office:,  which  were  not  ere^ed  before  this  i€ty  are  wholy  taken  awAy.  Thirdly,  That  it 
be  now  In  b  ing.  and  put  in  execution.  Though  the  office  was  ereAed  before  this  ad,  yet  if  it  were  not 
in  being,  and  put  in  execution,  the  X9th  day  of  February,  in  the  sift  year  of  the  reign  of  king  James 
(tft  which  time  this  parliament  begun)  it  is  clearly  taken  away  by  this  ad.  Fourthly,  That  it  be  fuchaa 
office  as  hath  not  been  decried,  that  is  (for  fo  is  the  record  of  parliament,  and  not  (decreed)  as  it  is  in 
the  printed  book)  by  any  of  his  maje(Vy*8  proclamiftrions ;  for  all  fuch  offices  as  be  decried,  that  it» 
either  forbidden  or  prohibited  by  any  of  his  majefiy's  proclamations,  or  where  the  party  grieved  is  left  to 
his  remedy  at  the  common  law  by  any  proclamation,  they  be  alfo  decried ;  for  being  comrary  to  the  laws 
of  this  realm,  as  it  is  declared  and  eoaded  by  this  ad,  they  are  alfo  decried  with  a  wit<".efs,  and  can  never 
be  granted  heieaftcr.  The  fifth  prbvifo,  concerning  the  making  of  *  altom,  or  albm  mines,  needed  not; 
for  they  belong  to  the  fubjed  in  whofe  ground  foever  the  ore  is ;  and  therefore  any  privilege  thereof 
cannot  be  granted,  but  in  the  king's-own  ground.  The  fixlh  provifo  concerns  the  hoftmen  of  New- 
caftle,  &c.  This  daufe  wasinfertcd  in  refped  of  thefe  words  (fole  ufing).  The  reft  of  the  proviibes  cms- 
cern  particular  pcrfons,  and  do  exempt  and  except  certain  fuppofed  privileges  out  of  the  purvieu  and  pe- 
nalty of  the  law,  but  leaveth  them  of  like  force  and  efted,  as  they  were  before  the  making  of  it ;  but  it 
is  to  be  obfervcd,  that  all  the  provifoes,  after  the  fixth,  extend  only  to  the  fuppofed  privileges  thcrdu 
particularly  mentioned,  alreaiy  granted,  and  not  to  any  to  be  granted  hemfter.     3  Inft.  185*  ■ 

*  Hawk.  PI.  C.  234.  cap.  79.  f.  23. 

14.  In  trcfpafs  for  feifing  a  fhip,  &c.  whereby  the  plaintiff  loft  his 
voyage,  the  defendant  juflified  under  the  Canary  patent  pnntedhY 
the  king  to  fuch  perfons  to  have  the  fole  trade;  but  the  plaintiff  had 
judgment  ^  for  the  king  cannot  grant  that  the  fubje£^s  goods  {hall 
be  forfeited  for  doing  a  thing  prohibited  by  patent.     Sid.  441. 
Hill.  21  &  22  Car.  2.  Horn  v.  Ivy. 
s.  c.  cited        15.  It  has  been  often  rcfolved,  tliat  cufiom  may  create  a  monopo- 
ly {^rt^r '    ^y>  ^s  '*ic  cafe  in  the  Regifter  is,  that  none  fliould  excrcife  the  trade 
wm8.*sRcp.  of  a  dyer  in  Rippon  without  the  archbifhop  of  York*s  licence. 
184.  in  caie  Vent.  106.  Fafch.  24  Car.  2.  in  the  cafe  of  Broadnox. 

of  Mitchcl  ^ 

V.  Keynads.— -S.C.  cited  i  Le.  143.  199.  In  cafe  of  Sir  George  Farmer  ▼•  Brook.  S.  Q» 

ciud  Ow.  67.  in  cafe  of  Sir  George  Farmer  v.  Brook. 

s.  R  in  cafe  16.  The  Eaft-India  Company  brought  a  bill  in  Chancery,  fctting 
dia  olmpa'  ^^^^^^  ^^^^^  letters  patents,  and  the  great  charges  they  were  at  in 
ny  V.  s»n-  making  leagues  with  princes,  and  building  forts,  and  maifltaining 
oys.  Vcrn.  forccs  iu  India  -,  and  the  defendants  having  traded-  tliithcr,  the 
'^^•^-'^  ■     plaintiffs 
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plaintifis  prated  a  dlfcovety  what  the  defendants  had  traded  for,  J^^**  ^^ 
and  that  they  might  be  compclkd  to  bear  a  proportionable  part  of  ^^^  ^JJj^^ 
the  faid  charge.  The  defendants  pleaded,  anfwcred,  and  demur-  ofanobjec- 
rcd :  they  pleaded  fhat  they  'were  free  merthants^  and  fet  forth  theRa-^  lionthatthi* 

fl  !»>»  1  vstcnC  was  3 

iute  21  Jac.  again  (I  *  rcftraining  trade,  and  9  JB.  3.  thdt  rnerchants  n,ooopoiy, 
rti^ht  trade  any  where  not  in  enmity  'with  the  king  f  and  averred  the  and  faid  that 
Indians  were  not  in  enmity.     Lord  K.  North  held,  that  this  was  only  *^  '^  ^  ?°^ 
a  charter  for  regulating  trade,  and  that  there  had  been  many  pa-  fewer  hands, 
tents  for  that  pupofe  foon  after  the  making  of  the  flatute  of  andfobe- 
21  Jac.  which  had  never  been  thought  illegal,  nor  complained  of  n°"^*j*"^5, 
in  any  fubfequent  parliament,  and  therefore  over-ruled  the  plea  hard  to  fay 
and  demurrer,  and  ordered  the  defeiidants  to  anfwer  the  plaintiff's  when  it  bc- 
BiU.  Vcm.  305.  pi.  300.    HiU.  1684.     Eaft-India  Company  v.  ^J'J^'^* 

Evans  &aL  pared  it  to 

the  nuifance 
of  the  bttUdingt  in  London ;  there  no  one  can  fay  when  it  became  fo,  or  which  particular  houfe  firft  made 
it  fuch.  And  Aid  that  it  is  ta  be  obferved,  that  the  words  of  the  iUtute  of  monopolies  are»  that  there 
ftall  be  no  mooopoiy  Within  this  kingdom  \  and  faid  chat  whtt  inlloencc  that  mighc  have  on  this  cafe» 
•as  worthy  cofifideratioD. 


17.  In  a  fpecial  a£tion  on  the  cafe  the  plaintiffs  declared,  that  In 
the  reign  of  H.  4.  there  was  a  fociety  of  merchants-adventurers  in 
England,  and  that  afterwards  queen  Elizabeth  did  incorporate  them 
by  name  of  the  governor  and  company  of  the  merchants-adventurert^ 
&c.  with  privilege  to  trade  to  Holland^  Zealand,  Brabant,  Flanders, 
&c.  prohibiting  a// others  not  free  of  that  company,  &c,  and  that  the 
defendant,  not  being  free  of  the  faid  company,  did  trade  there 
without  their  authority,  and  imported  goods  from  thence  ad  dam- 
num, &c.  The  defendant  pleaded  thefiatiite  of  Ed.  3.  that  the  feas 
ihall  be  open  to  all  merchants  to  pafs  with  their  merchandize 
whither  they  pleafe ;  and  upon  demurrer  to  the  plea,  the  queftion 
vas,  whether  the  king  had  a  prerogative  to  reilrain  his  fubje£ls 
&om  trading  to  particular  places  ?  See  the  arguments  on  both 
fides;  but  it  does  not  appear  that  any  judgment  or  opinion  of  the 
Coun  was  given.  3  Mod.  126.  Trin.  2  Jac.  2.  B.  R.  the  Com- 
pany of  Merchant-adventurers  v.  Rebow. 

18.  In  trover  of  a  fliip,  the  jury  found,  that  Cha.  2.  granted  to 
the  African  company  all  the  regions^  countries^  ^cfrom  Sally  inclu- 
Cve  to  Cape  of  Good  Hope  inclufive,  with  all  iflands  near  adjoining 
to  thofe  coafts^  Isfc.  and  allportSy  is^c,  to  hold  to  them  and  their  fuc- 
ccflbrs^r  j  000  years ^  with  licence  for  them  and  no  others ^  to  fend 
Jnpsy  isc.  and  to  have  all  mines  of  gold  andjilver  there  ^  fafr,  and  the 
intire  and  only  liberty  to  trade  there^  any  law  or  ftatute  to  the  contrary 
notwithftanding,  and  prohibiting  any  to  trade  there,  unlefs  by  li- 
cence firft  had,  under  pain  of  imprifonment  during  pleafure,  and  the 
forfeiture  of  (hips  and  goods,  &c.  with  power  to  fearch  and  feize, 
&c.  one  moiety  to  the  king,  and  the  other  to  the  company ;  and 
erefted  a  court  of  judicature  for  hearing  and  determining  all  cafes 
of  forfeiture  axid  fcizure  for  trading  thither.  The  company  by 
virtue  of  this  grant  authorifed  certain  pcrfons  to  feize  the  fhips, 
^'C.  of  fuch  as  fhould  trade  in  an  infidel  country  within  the  limits  of 
that  company.  Accordingly  the  defendants  feized  the  plaintiiFs 
Qup  and  goods,  and  at  the  defendant's  inflancc  there  was  a  proccfs 
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in  the  Admiralty  againft  the  {aid  (hip ;  and  none  appearing  forhef 
there»  (he  was  condemned}  but  whether  the  defendant  be  guiltyt 
the  jury  fay  they  know  not*  et  fi^  &c.  pro  quer.  damages  to  43001. 
and  coils  to  ai.  3s.  4d«  et  fi,  pro  defend.  &c.  This  fpecial  vcrdi& 
was  obtained  at  the  importunity  of  their  majefty's  counfel  for  the 
defendant.  It  was  adjudged  for  the  plaintiff  by  the  whole  Couit. 
Show.  135  to  145.  Hill.  I  W.  &  M.  (where  is  a  long  argument 
prepared  by  the  reporter)  Nightingale  v.  Bridges. 

19.  a  ^  tsT  Af.yi  2.  ci^.  9.  ena&s,  that  letters  ptUentsfqr  thefiU 
making  of  brandy  or  Jpirit4  Jfr^m  maitedcom^  (9V«  as  a  nevi  invention^ 
are  declared  void* 


C  215  ]  (E.  c.  a)     Monopolies.      Tried  where,  and  how. 

This  ad  I,  21  Jac.  I.  IJ^NACTS,  that  all  commiJJionSi  grants  ^licences  jcbar^ 
€^tdi^  ^^f'  3'f'  ^*  ^^^*  /rf/^//ifl/f«//,  proclamations^  inhihitionSf  re- 
gaioft  all  Jlraints^  nvarrants  of  affijlance^  and  other  matters  and  things  tending  It 
jnoQopoUesy  a.ntonopoly^Jhall  be  examined^  heard^  tried  and  detemuned  by^  andacn 
voM  br  the    wording  to  the  common  laws  of  tie  realm^  and  not  otberwife. 

coaimon  law,  hath  provided  by  this  claufe,  that  they  (hall  be  exaoainedy  heard,  tried  and  detenniiMdui 
the  courts  of  the  common  law,  according  to  the  Com -non  law,  anil  *  not  at  the  Cooncil-table,  Siar- 
chamber,  Chancery,  Exchequer- ch«mbcr>  or  any  other  court  of  like  nature,  bat  only  according  to  the 
common  laws  of  thi^  realm,  with  words  negative,  (and  not  othetwijie ;)  for  fucb  boldneTs  the  mooopoUfts 
took,  that  often  at  the  Council -table.  Star-chamber,  Chancery,  and  Exchequer-chamber,  pecjtioos,  in* 
furmations,  and  bilU  were  preferred  in  the  Star-chamber,  &c.  pretending  a  contempt  for  not  obeying  tfao 
Commandments  and  cl.iufrs  of  the  fald  grants  of  monnpolies,  and  of  the  proclamations.  Sec,  conGcmiof 
the  famc}  for  the  preventing  of  which  milchief  this  branch  wa^  added*  3  lo<(*  iSz,  iSj.  cap.  S5, 
•  Hawk.  PI.  C.  232.  cap.  79.  f.  u. 


(E.  e.  3)     Judgment.     And  recovered,  what. 


I  Jac.  1.  L^NACrS,  thsLt  the  party  grieved  by  pretext  of  any  ^ 
/>.  3.yi  4.  *-'  the  matters  or  things  aforefaid^Jhall  recover  fin  one 


By  this  1.2 

biinch  thefe 

things  aie  ^^P'  _    _  _      .       .  _ 

provided  and  of  the  courts   at  Wefmin/ler )'  treble  damages   and  double  cofts ;  in 

*i»'1i^ '  .  which  fuit  no  effoin  or  other  delay  Jball  be  allowed^  nor  anymore  than  one 

Lfiive^^to  ^  imparlance. 


the  party  grieved  at  the  common  law  by  a^'on  or  actions  to  be  grounded  upon  this  ftatute.  sdly,  Tliis 
remedy  may  be  had  f  in  the  Court  of  the  Ktng*s  Bench,  Common  Pleas  and  Exchequer,  or  any  of  them 
at  the  ele^ion  of  the  }.arty  grieved.  3d!y,  The  party  grieved  fiiall  recover  treble  damages  and  double  cofti* 
4th!y,  Ko  cfToign,  protedion,  wager  of  law,  aid  prayer,  privilege,  injundion,  or  order  of  rcftraiot,  10  be 
allowrd  i:i  any  fuch  action.  By  [aid  prayer]  is  intended  as  well  the  writ  de  domino  rege  inconfulta,  as 
the  ufual.form  of  aid  pra}cri  for  both  are  to  one  end,  and  (order  of  reftraint)  was  added  for  the  Coao* 
c:l-tjb!e.  Star-chamber,  Chancery,  Ezchequer-cbamber,  and  the  like.  3  Inft.  1S3.  cap.  85. 
f  Hawk.  PI.  C.  232.  cap.  79.  f.  13.  • 


S.  4.  If  any  perfon  or  perfons  Jhally  after  notice  given^  J^r.  caafe  w 

procure  any  fuch  aHion  to  be  flayed  or  delayed  before  judgment^  by  colour 

or  means  of  any  order,  warrant,  power,  or  authority,  fave  only  ^  the 

Court  wherein  fuch  aft  ion  fhal I  be  brought  a/id  depending,  the  perfon  or 

perfonsfo  offending  flsall  incur  the  danger  ofpremumre^   is^c* 

c'.?qoer  chamber,  and  the  like ;  and  likewife  to  thofe  that  (hall  procure  any  warrant,  &c.  60m  diekiagy 
^c.  And  fo  it  was  refolved  by  a  committee  of  both  houfcs  before  this  bill  paflTcd  ;  but  it  cztendedi  net 
t"  'he  judges  of  the  court  before  wliom  any  fuch  a^ion  (hall  be  brougUt)  for  before  judgmcDts^  days 
murt  be  giv:n  by  orders  of  Court,  &w.     3  Inil.  183.  cap.  S3. 

5,4* 


This  daufe 
extends  to 
the  Privy- 
council, 
Star'cham> 
her,  Chan. 
eery,  Ex- 
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.  S.  4.  Or  afier  judgment  had  upQnfucb  aElion  Jball  caufe  or  frocure  JW"  clwfe 
Mxecuikn  tf^  or  upon  an^  fuch  judgment  to  bejlayed  by  colour  or  means  of  ^^^^^^^' 
dtty  order f  warranty  po^eT^  or  authority,  fave  only  by  writ  of  error,  or  the  former, 
ottMnt,  tbeperfon  orperfonsfo  offending,  Jball  incur  the  danger  ofprC"  ^'"S  **»« 

«««>^>   ^^-  for*ihit  «1 

teodet^  iMb  to  die  jadget  of  the  court  where  the  a^ion  Is  brought  or  depending,  if  any  ftay  or  delay  be 
oied  by  tbcm  after  judgment  j  and  fo  it  was  refolTed  as  is  aforefaid.  3  Inft*  iS3«  cap*  85»-  ■  ■ 
llawk.  PL  C.  231.  cap.  79*  f.  1 3. 

[216] 

(F.  e)    Intruder^     In  what  Cafes  a  Man  fhall  htfaid  ^^^ — » 

an  Intruder.  \,.J^^^ 

£1.  TTTHERE  the  determination  of  the  leafe  appears  of  record,  the 
^^    rcvcrfion  being  in  the  king,  the  leffee  fhall  be  an  intruder 
by  continuing  of  the  pojfejfton  after.     M.  32,  33  El.  B.  R.  pet  Man- 
.wood.] 

[2.  If  a  lefTee  for  years  of  the  king  holds  over  his  term,  he  is  not  S.  P.  Hard. 
.  a  tenant  at  fuflFcrance,  but  an  intruder.     M.  32, 33EI.  B.  R.  per  Juestsfr.«. 
Manwood.     Agreed.]  &Br.  Col 

ron.  1SIU. 

[3.  If  the  king  leafes  for  years  rendering  rent  at  the  Exchequer,  or  See  (H.  b) 
to  his  receiver,  upon  conditionyor  nonpayment,  that  his  ejlate  Jhall  be  ^Jj^^^ '    ' 
void,  and  the  leflee  doth  not  pay  the  rent  at  the  day  by  which  his  s.  C. 
cftatc  is  void,  if  he  continues  his  pojfejjion  of  the  land  after,  yet  he  is 
not  any  intruder  till  office  found,  but  is  only  bailiff  defon  tort,  becaufc 
it  does  not  appear  of  record  that  his  eilate  is  determined  \  for  he 
might  pay  the  rent  in  pais  to  the  hands  of  the  receiver.     JVL 
32, 33  El.  B-  R.  per  Manwood,  in  Sir  Moyle  Finch's  cafe.] 

[4.  But  if  the  king  leafe  for  years  upon  condition  that  if  the  leffee 

does  r^tfurrender,  the  leafe  Jhall  be  void :  if  he  dots  not  furrender  at  the 

time  by  which  his  leafe  is  void,  he  fhall  be  an  intruder  before  office 

found;  becaufe  the  forfeiture  appears  of  record.     M.  32,  33  El. 

B.  R.  per  Manwood.] 

5.  Where  the  king  grants  the  cujlody  of  land  and  heir  of  a  nvard^ 
and  zfranger  enters,  this  is  an  intrufion  upon  the  pofTeffion  of  the 
king ;  for  he  remains  in  pofTeflion,  and  fhall  make  livery  at  full  age. 
Contra  of  entry  upon  tenant  for  term  of , life,  the  reverfion  to  the  king; 
for  tlie  one  has  franktenement,  and  may  have  aflize,  and  the  other  not, 
and  has  only  cbatteL  Br.  Intrufion,  pi.  12.  cites  4  H.  6. 11.  per 
Cur. 

6.  Where  tenant  of  the  king  dies,  his  heir  may  enter  till  office  be  Br.  Office 
found  i  for  he  cannot  intrude  before  office,  which  finds  the  dying  feifed  ^J^"^  *«• 
of  the  anceftor ;  for  the  king  has  no^poffeffion  before  office,  which  finds  \  h^t^vj. 
his  title,  but  after  office  he  cannot  enter  but  by  livery  of  the  king ;  s.  c-^But 
and  upon  office  found  for  the  king  of  the  dying  feifed  of  the  anccflor,  ]*^*'*  *j!*\ 
there  the  heir  fhall  anfwer  the  profits  by  him  taken  before ;  for  the  hngatum  ^ 
olfice  fhall  have  relation  to  the  death  for  the  profits,  but  he  fhall  not  ^i^h^^t  lu 
he  an  intruder  but  by  entry  after  ofEce.     Br.  Intrufion,  pi.  1 8.  cites  "/'^i  '^^**» 
I  n.  7.  i8.  and  M.  20  H.  8.  accordingly.  f^ndT^tan 

ajitr^  he 
Pmaermder  ihtfrvfiu,  Vutfrm  the  time  •/the  (ffceftund',  note  die  diferfity,  bat/rr^  tntt^  by  pur- 

diafe 
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chafe  h  ntt  etIM  an  intrufeny  but  a  trtfpmft ;  and  fo  are  the  words  of  the  pardon  thereof,  thtt  «e  parte 
ihetrcfpafs  afotciaid.     Br«  Inina6on,  pi.  19*  cites  33  H«  8« 

7.  If  the  ii«g,  having  no  title  by  matter  of  record  or  othervnfe^  cntcrf 
tepon  me,  and  puts  me  out,  there,  if  I  enter  again,  my  entry  is  law« 
fui,  and  no .  intrufion  \  fo  though  there  be  a  record,  if  the  record 
gives  him  no  title.    Fin.  Law,  8vo.  20 1« 

8.  The  queen  by  letters  patents  made  a  Uafe  of  the  parfonage  cf 
D*  for  21  years  j  an  information  of  intrufion  does  net  lie  for  detain^ 
ing  the  tithes  by  a  pariihioner,  unlefs  they  "wttt  fevered  from  the  9 
parts ;  per  Man  wood  Ch.  B.  And  per  ohute  J.  the  reafon  is,  be- 
caufe  the  queen  has  no  intereft  to  fue  for  the  tithes  during  the  years; 
but  the  leflee  may  fue  in  the  fpiritual  court,  or  in  the  court  of  pleas 
by  quo  minus,  or^  as  he  faid,  bv  Englifli  bill.  But  if  the  tithes  are 
fevered,  and  a  ftranger  takes  tnem,  the  queen  may  have  informa- 
tion, but  not  an  aflize ;  for  fhe  is  not  out  of  pofieifion  of  her  frank- 

C  217  3   tenement,  and  therefore  it  is  intrufion  to  her,  and  trefpiTs  to  the 

party.     And  as  a  common  perfon  lefibr  may  have  affife  on  an  oufter 

made  to  the  tenant  for  years,  fo  may  the  queen  have  intrufion. 

Quod  Curia  conceflit.     Savil.68.pl.  142.  Pafch»  25  Eliz.  Anon. 

lb.  Marg.         p.  The  king  being  feifed  of  the  manor  of  Beverly  in  the  county 

••  **•  ^     of  y oric,  in  fee,  in  j  ure  coronas, ,  zflranger  ereBed  afbop  in  a  vacant 

plam6en  in    p^^^  ofland  of  the  manor ^  and  took  the  profit  thereof  mnthout paying 

bit  Qiuerica,  any  rent  to  the  queen  for  the  (hop.     The  queen  granted  the  manor 

3«i.  fttms    jj^  fgg  ^Q  ij^g  £  Qf  Leicefter,  and  he  never  entered  into  the  (hop  nor 

tba?tbe  ia-  took  any  rent  thereof.  The  occupier  of  the  (hop  died  inpoffeffion  of 
tmder  by  ity  and  hisfon  entered.  It  feemed  to  Whiddoh,  Saunders,  Dyer,  ax^ 
^•^**|«J^*  Catlin,  that  this  was  no  defcent ;  but  Manwood  and  Wray,  Scr- 
onycftateia  jeants,  e  contra.    D.  266.  b.  ph  lo.  Mich.  9  &  loEliz. 

poflcAon.*- 

JUd.  cites  Hill.  31  £lis.  B.  R.  Bcby  v.  Goodman,  that  where  A.  intruded  upon  the  king,  who 
granted  it  over  to  B.  and  A.  continued  poileffion,  and  died  fetfed  \  the  heft  opinion  was,  that  ti^s  does 
JMC  take  away  the  entry  of  B.  For  the  Court  gave  day  to  Coke,  who  argued  that  the  entiy  was  tolled, 
to  Aew  caufe  why  judgmtnt  flioald  not  be  given  againit  him. 

I  o.  It  was  found  by  office,  that  one  F.  tenant  of  the  queen  in  capite. 

Hid  feifed  of  the  manor  of  D«  in  the  county  of  Eflex ;  R.  F.  his  heir, 

being  6f  full  age  tendered  his  livery  ;  but  before  it  HOasftsed  out  he  made 

feoffment  in  fee,  by  deed  inroiled,  to  J.  B.  and  others,  to  the  ufe  of 

himfelf  for  life,  and  after  of  his  feme  for  life,  with  other  limitations 

over.     It  was  moved,  if  any  fine  (hould  be  paid,  inafmuch  as  the 

feoffment  feemed  to  be  void.    Manwood  faid,  it  feemed  to  him^  that 

a  fine  (hould  be  paid,  and  that  the  feoffment  is  good.     But  Shute, 

contra ;  for  here  he  has  intermeddled  with  the  land  before  his  livery 

fued,  which  is  an  intrufion.     Bui  otherwife  it  is  of  bargain  and  fale 

by  deed  indented  and  inroiled,  or  fine  levied,  which  is  a  bar  to  the 

party  and  his  heirs.     Manwood  and  Clinch  faid,  there  will  be  a  di- 

verfity  between  feoffment  and  fine  and  deed  inroiled.     Quaere. 

Sav.  32.  pi.  77.  Mich.  24  &  25  Eliz.  Franks's  cafe. 

Godb.  139.       II.  If  one  intrudes  upon  the  pojfeffion  of  the  king,  and  ano* 

PI.153.S.C.  ther  enters  upon  the  intruder,  he  (hall  not  have  trfpafs  for  that 

J/!?^-^'?'*  entry ;   for  trefpafs  cannot   be  brought  but  by  one  that  has  pof- 

.ni%s     '   fcCTion.     But  in  fuch  cafe  he  has  no  pojf^ffton  ,♦  for  ^very  intmderjhM 


itJhxVff 
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akfwer  t9  the  hngfsr  bis  own  thne,  and  everj  intrufion  fuppofes  the  /''«*r^»7>t* 
poflcffion  to  be  in  the  king.    Per  omiics  Juft.  prxter  Periam.  outofLftf- 
And  Rhodes  J  uftice  faid,  and  cited  ipE.  4.  to  be,  that  he  cannot  fion,  be  nay 
fay  in  an  adion  of  trefpafs,  quare  claufum  fuum  fregit.     4  Lc.  1 84.  ■%"  o^« 
pi,  234.  Mich.  30  Eliz.  C.  B.  Anon.  For^ST;.. 

TufioQ  being  ia  the  queea,  he  cannat  be  out  of  poflcffion  bat  at  his  pleafurt.     Cro.  E.  17  5.  Wioaate  ▼• 

Mark. 

(F.  e.  2)     Statutes  relating  to  Intrufion  on  the  King. 

I.  1 7  £.  2.  13.  TT/'HEN  the  iin^s  tenant  in  chief  dies^  and  his  heir  Fine  fevud 

Prerpg,  Reg.  ^      enters  into  the  tand  before  be  hath  done  homage  to,  h  'jj*,^, 

or  received fetfm  of  the  ling,  he  fhall  thereby  gain  no  freehold  I  and  if  he  tmuitfvh^ 

Jia/eifed  during  that  time,  his  nvife/baU  not  be  enaotued  thereof;  as  it  b^d  imtrudtd 

fell  out  in  the  cafe  ^/'Manfcl  the  marfbalL  JSbffi^  of 

the  king,  is  vcid'y  for  the  ftatmte  if*  that  be  (hall  thereby  gam  00  fnebold,  Sec*  But  if  he  lety  a  6nM 
v'uboat  intrmJimg^  this  is  good.  Per  Huflcy  and  the  Chief  Baroo }  for  the  franktBaemeat  ii  ia  him* 
Br.  Ftoei)  pi.  86.  cites  1  H.  7.  5. 

2.  21  Jac.  I.  14.  JFifn  the  king,  or  Sny  claiming  under  his  title,  [  I18  ] 

fiaii  he  out  ofpoffeffion  or  not  have  received  the  prsfits  of  the  land,  £5V.  I??^** 

mthin  the  fpace  of  ao  years  before  any  information  of  intrt^n  bo  \^^  cow£" 

brought  to  recover  the  fame  ;  in  this  cafe  the  defendant  jbaU  plead  the  6[tlh%  Ex. 

general  ijfue  if  be  think  ft,  and  fhall  not  be  preffed  to  plead  fpecially,  chequo- hat 

and  JbaU  alfo  retain  the  poffejfion  thereof  tUl  the  title  bo  found  for  the  JTaaiS* 

lifig»  formaiaoaof 

ff^here  an  information  &f  intrufion  may  fitly  be  brought  on  the  lin^s  *"?"*?""** 

khalf  no  feire  facias  Jball  iJfue,  whereupon  the  fubje3  fhall  be  forced  xamtvtM^ 

to  Jpedal  pleading,  and  be  deprived  of  the  grace  intended  by  this  aB.  tfaedeAnd* 

ant  pleadt 
Boc  pihy,  be  (hall  lofc  the  pofleffion ;  and  it  ia  faid^  that  tne  reafon  of  this  cotufe  it,  firft,  for  that  n- 
(Hiarly  the  ktng*fl  titk  appearetb  of  the  record,  and  therefore  the  defendant  may  take  knowledge 
them>f  •  and  the  rather,  for  that  in  every  information  of  intrufion  it  is  fpecified  of  whofe  pofleflion 
tfae  lands,  &c.  were  j  but  if  the  defendant  pleads  net  guilty^  the  king's  learned  counfel  cannot  know  th^ 
defendant's  tide,  to  provide  to  anfwer  the  fame,  as  the  defendant  may  do  to  the  king's  title.  4  Infl.  1 1 6. 
cirn  D.  7  £1.  238.  P.  238.  b.  pi.  37.  Pafch.  7  £U  SirR.  Liigh  ▼.  Huoson  wu  upon  thn 

p:ti4ing  a  que  eihite  of  a  term  which  was  alleged  to  be  infufficient  if  the  Attorney -geaeral  had  demuned 
tt^  it  J  but  be  having  traverfed  the  original  leafe,  and  that  being  found  againft  the  queen,  it  it  mo  late 
R<>v  TO  take  advantage  thereof}  for  which  realbo  judgment  wis  given  igainll  the  queeoi  Mich* 
7&8£lic 


(F.  c.  3)     Intrufion.     Proceedings,  Pleadings, 

Judgment,  &:c. 

I.   A  N  information  of  intrufion  lies  for  the  king  in  the  Exchequer  jCeilw.ior. 

^  upon  office  found,  although  the  record  be  not  there  but  in  ••  b.  pi.  16. 
Chancery,  or  with  the  cfchcator,  or  their  executors.     It  is  fuffi-  ^*  g*|'  5 '^^ 
cient,  that  there  -was  fuch  an  office  found.    Bjr  the  judges  and  the 
counfel  of  the  king.     Jenk.  199.  pi.  14. 

2.  Information  of  intrufion  was  for  intruding  into  a  certain  por^ 
tiyn  oftythes  of  the  rectory  of  D.  in  the  county  of  Lancaller.  The 
defendant  pleaded  non  iniruft  i  whereupon  a  conmiffion  was  pray-- 

ed 


2iS  jpmogatfue  Of  tte  Sling. 

id  to  examine  nvitnejfis  nvho  are  not  able  to  come  to  the  courts  But 
Manwood  denied  it  j  for  this  information  is  to  prove  a  title  for 
the  queen,  and  is  in  the  nature  of  an  inquifition,  and  is  not  to 
try  the  right ;  but  had  it  been  to  try  the  title  of  the  defendant 
upon  a  bill  whereto  the  defendant  had  anfwered,  and  that  they 
had  proceeded  to  iflue,  then  he  might  either  join  in  commiiCon 
or  have  commifTion  alone ;  and  that  fo  it  was  in  a  cafe  of  the 
Earl  of  Northampton,  in  Trinity  term,  where  certain  com- 
miffioners  had  certified  a  chantry  with  certain  tenements;  to 
lyhich  the  defendant  anfwercd,  that  it  was  a  chapel  of  eafe,  aiid 
prayed  a  commiflion  to  prove  it,  and  it  was  denied.  Sav.  4. 
pL  10.  Pafch.  22  £iiz.  Norrxs  v.  Butler. 

3.  Information  of  intrufwn  is  exhibited  by  n^mc  of  Oiitgrotrnd, 
New  Midd*  Marfh^  alias  Marjb^     The  defendant 

pleads  not  guilty,'  and  gives  Jin  evidence  the  Utters  patents  of  Stebun' 
heath  Marfb.    The  jury  nor  the  Court  is  not  to  intend  tnis  to  be 
the  marfh  contained  in  the  information,  but  the  defendant  ought 
to  have  pleaded  the  letters  patents  verbatim^  and  aver  that  the  marjh 
vocatm  Stebunheath  Marfh  contained  in  the  letters  patents,  and  the 
marjb  contained  in  the  information  are  one  and  thefame^  &c.     And 
if  they  will  take  advantage  of  its  being  reputed  or  known  to  be 
fo,  they  {hall  aid  themfelves  by  pleading  the  patent,  znd  fajing^ 
that  they  nvere  reputed  time  out  of  mind,  &c.  and  not  fay,  that  at  the 
Jay  of  the  date  of  the  letters  patents  they  werefo  reputed;  or  other- 
wife>  tofhew  how  once  they  were  parcel,  and  how  they  wtrt  fevered, 
mnd  how  they  came  to  the  king  again  ;  as  it  was  in  the  cafe  of  the 
Earl  of  LkicESTER.     But  to  fay,  that  the  jury  or  the  Court  (hal! 
feek  the  reputed  thing,  is  not  reafon*     Per  Manwood  Ch.  B. 
&av.  48.  Pafch.  25  Eliz.  Anon. 
L  219  ]        4.  General  informations  for  intrufion  in  certis  terrts  et  tenementis, 
are  as  good  as  trefpafs  quare  claufum  fregit,  which  is  ufed  in  tref- 
pafs  at  common  law,  which  docs  not  exprefs  a  certain  quantity  »j 
acres ;  and  cited  the  cafe  of  Mines  in  Plowden's  Commentaries, 
which  is  quod  cum  domina  regina  fuit  feifita  de  certis  terris,  vaftisi 
&c.    Per  Manwood  Ch.  B.  Sav.  48.  Pafch.  25  Eliz.  Anon. 

5.  Information  was  for  intrufion  into  100  acres  of  land  and  40 
acres  of  wood,  £5V.  The  defendant  pleading  not  guilty,  the  jury 
found  him  guilty  in  20  acres  of  land  and  12  acres  of  nvood,  and  as  to 

the  refl  not  guilty*  It  was  moved  in  arreft  of  judgment,  that  it  is 
not  certainly  found  in  'what  20  acres  of  land  and  12  acres  tf^joodthe 
defptdant  had  intruded ;  fo  that  the  Court  knew  not  into  which 
to  put  the  queen  in  pofieflion.  But,  per  Manwood  Ch.  B.  tfaii 
fhall  be  at  the  apportionment  of  him  that  profecuted  for  the  qoeen  \ 
and  if  he  enters  into  other  lands  or  woods  than  thofe  in  .which 
the  queen  has  intereft,  at  his  own  peril  be  it.  And  this  he  faid 
wa*  the  opinion  of  the  Juftices  in  the  Star-chamber.  Sav.  28. 
pi.  67.  Trin.  24  Eliz.  Attorney-general  v.  Ayle worth. 

6.  Wliere  information  of  intrufion  is  for  intruding  into  lands  ot 

tenements,  and  iahing  the  profits,  &c.  and  the  defendant  is  found 

guilty,  the  judgment  fliall  be  quod  convtncatur  without  any  judg- 

mcm  for  damages  s  but  where  it  is  for  intrufion  and  cutting  (ftruh 

or 
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tft  taking  other  things  which  are  valuable,  the  judgment  fliall  ht 
quod  reddat  dampna,  &c.  Per  Man  wood  Ch.  B.  and  agreed  by 
Fanfliaw  the  Remembrancer.  Quaere,  Savil,  49*  pi-  103*  Pafch. 
ajEliz.  Anon. 

7.  Information  was  in  the  Exchequer  for  intruding  into  the  ma* 
nor  of  D.  in  the  county  of  £•  The  defendant  pleaded  to  ijfue^ 
which  was  found  for  the  queen,  and  judgment  was  prayed  for  the 
queen.  Manwood  Ch.  B.  faid,  they  need  not  be  fo  hafty,  for  there 
was  no  danger,  for  if  the  defendant  die  there  is  no  prejudice  to 
the  queen  i  for  every  verdtB  is  as  judgnunt  for  the  queen,  ad  quod 
fuit  conceflum.     Sav.  57.  pi.  123.  Fafch.  25  £liz.  Anon 

8.  If  in  an  information  of  intrufion  the  defendant  pleads  a  gift  m 
tail,  leafe  for  life,  or  years,  it  fuffices  for  the  queen  to  deny  the  leafi 
without  maintaining  her  title  ;  for  the  defendant  confeiTed  the  titk 
in  the  queen,  if  his  leafe  be  not  good ;  and  therefore  to  deny  the 
kafe  is  fufficient.  Per  Shute  Baron.  To  which  Manwood  and 
Clenche  agreed.  Sav.  64.  pi.  136.  Pafch.  25  £liz.  in  the  cafe  of 
the  Attorney-general  v.  Lord  Berkley. 

9*  An  information  was  exhibited  for  intruding  into  certain 
hnds  called  W.  The  defendant  f aid,  that  16  if.  8.  one  M.  £.  the 
defendanfs  mother,  was  felfed  of  the  tenements  in  the  information  in 
her  demefne  as  of  fee,  andfofeifed  died  thereof feifed,  and  they  defcended 
to  the  drfendant,  fj'r.  and  Jhewed  how,  and  traverfed  the  intrufion^ 
Shute  iaid,  this  defcent  {hall  not  bind  the  queen,  and  tlierefore  it  is 
no  plea.  But  Savil  faid,  this  defcent  is  made  before  the  queen 
had  pofTefliony  viz.  16  H.  8.  and  is  therefore  good.  Manwood 
Ch.  B.  aiked,  if  they  would  have  a  defcent  40  years  paft  and  more 
to  make  a  title  againil  the  queen,  and  faid  it  was  not  reafonable ; 
therefore  bid  them  to  amend  their  plea.  Sav.  45.  pi.  97.  HUl. 
35  Eliz.  Ex  Relatione  Becket  v.  Lacy. 

lo.  Information  of  intrufion  is  not  real  but  perfonal,  and  to  be  re-  Abillof  ia« 
fembled  in  all  points  to  trefpafs  j  for  it  fuppofes  the  king  in  pof-  truaon  is 
feffion,  as  a£lion  of  trefpafs  fuppofes  a  fubjedl,  and  the  land  is  not  ofl'^dROb! 
demanded  nor  recoverable,  but  damages  only  as  in  trefpafs,  and  ry  adioo,  u 
the  defendant  is  to  \)^  fined  fi  convincatur  de  intrufione,  as  in  tref-  "a^faoof 
pafs  if  he  be  found  guilty  of  entry  vi  &  armis.  Arg.  Mo.  375,  mmwoo/* 
375.  Mich.  36  &  37  Eliz.  in  Perrot's  cafe.  Ch.B.  te. 

48.  pi.  49* 
in  cafe  of  the  Queen  ▼.  the  Ld.  Vauz  U  aL 


(G.  e)     Office.     In  what  Cafes  the  EJlate  of  the    C  ^^o  ] 
King  fliall  be  devejied  without  Office. 

[l.  iF  u  man  by  deed  inrolled  leafe  land  to  %  S. /Jr  life,  the  remain--  Cro.E.  639 
*  der  in  fee  to  the  king  upon  condition,  that  if  he  pay  a  certain  fum  ^y  ^^  '^^ 
of  money  to  the  lej/ee,  thzt  then  he  may  reenter,  and  after  he  pays  the  Hems  let 
money  he  may  well  re-^nter  upon  the  leffee,  and  deveft  the  eftate  of  y  ^*i*^*- 
thc  king  without  office  5  for  all  the  ceremony  of  the  condition  is  wL' held  Vy 
to  be  done  ko  the  leiTee,  and  the  (late  of  the  kmg  depends  upon  it ;  all  excepc 
between  Hempsley  AND  Brice,  per  Curiam.]  .    Gawdy,that 

-  *  •'  by  the  pcr- 

'ORBaocB  of  the  condition  the  entry  is  lawful  upon  the  tenant  for  life;  and  the  franktenemenc  being  de« 

feated^ 
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Icated,  the  ^tteen*»eft«te  It  def»tcd  j  for  ibe  it  the  peribn  a^ainft  whom  the  freehold  «ai  dcjOMidthlc 
and  recoverable* 

Cro.  E.  639  [2.  But  ifhnd  be  ^twii «» tie  king  by  deed  xnrolled  upon  cotidi* 
ly  Mm^<5*  tion,  if  the  condition  be  broken  the  donor  cannot  enter  without  of* 
Hemfley  ▼•  fice  J  for  the  eftate  which  commences  by  matter  of  record,  ought 
Price.  to  be  be  defeated  by  matter  of  record.    M.  40,  41  El,  B.  R.  per 

Cook.] 
I?'.  3^^*  CS-  ^  ^feoffment  or  other  conveyance  of  land  be  made  to  the  ufi 

Gar?B' R.  rf^'^^fi^  ^5^>  '^^^^  divers  remainders  over^  the  remainder  in  fee  to  tke 
8.  C.  ikyt,'  f^f^gf  with  a  power  to  the  tenant  for  life  to  revoke  the  faid  ufes,  and 
that  it  was  to  limit  new  ufes  j  he  may  revoke  the  faid  ufes,  and  thereby  dc* 
cfaatTsrant  ^^^  *^  cftatc  of  the  king  in  remainder,  and  limit  new  ufes,  be- 
ef the  re-  caufe  the  eftate  is  in  the  king,  but  quoufjue^  ^c.  and  limited.  Hill, 
verfionby  i  j  Car.  B.  R.  between  Snape  and  Turton.  Adjudged  per  Cu^ 
i!rf|S!Ir!  ria™-  I«^-  Tr.  II  Car..  Rot.  11 3  7.] 

vocation  of  the  afea  Tiinited  in  remajoder  to  the-kia^  without  office  or  any  other  adt.  Cro.  C. 

4*  If  efcheator  feifer  nuard  for  the  king  to  vjhicb  I -have  titkj  and 
not  the  king,  /  may  re~take  him;  contra  if  it  be  found  by  office  far  the 
king:  quod  nota  bene.  Br.  Prerogative,  pi.  83.  cites  4H.  4.  15, 
per  Hank,  and  Hul. 

5.  General  livery  cannot  be  but  upon  ofBce  found,  butj^^^ 
Jivery  may  be  without  office,  and  without  proving  of  the  age ;  but 
there  he  ihall  be  bound  to  a  rate  and  fum  certain  to  be  paid  to  die 
king.    Br.  Livery,  pi.  56.  cites  28  H.  8. 


FoL  216.    (H.  e)     In  what  Cafes  the  Eftate  Ihall  be  void  with* 
^^■^^■^  out  Office. 

See  (H.  b)  [!•  TF  the  king  leaf e  for  yearSj  rendering  rent  at  the  Exchequer^  and 
(Li.— S.P.  *  f^  non-payment  the  eflate  to  be  void.  Upon  non-payment  the 
Man^Md  eftate  ihall  be  void  without  office  \  for  this  is  in  nature  of  a  limita« 
Ch.  B.  the    tion,  and  the  non-payment  appears  of  record.     Dub.  between 

Icafeismcre..  RoYSTONB  AND  CiNNOCK.   M.  3  Ja.  B,] 

determioed  in  right  in  privity^  and  In  tenure ;  for.fo  is  the  pleafare  of  the  prince  ezpreiFed  in  the  letten 
patents^  that  it  ihall  be  then  void,  and  of  no  efte£l.  And  judgment  was  giren  accordingly  againft  the 
Ifilee.    a  Le.  134  U»  145.  33  fills,  in  the  Exchequer.    Sir  Moyle  Finch'i  cafe. 


[  221  ]   (H.  e.  2)     Limitation.     Statutes  of  Limitations  as 

to  the  Prerogative*     Concealed  Lands,  &c . 

SSkS^U  *•  ^'  J^^'  '•  pNACTS,  that  the  king^  his  heirs  or  fuccej^s^  fioB 
ibtotein  Cap.  2.     ^^  not  hereafter  fue^  impeach^  i^c,  any  per/on^  k^c^for 

fefpea  of  or  concerning  any  manors^  lands ^  tenements^  rents j  tithes^  or  here£t9* 
wweativir'  *^*^*^i  (other  than  liberties  andfranchifeSy  or  the  ijfues  and  profits  which 
•f  (Lf         concern  tiefamffj  nor  make  any  rights  claim,  or  demand  of^hffOrtoihe 

■  fame. 
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fonUf  ly  reafon  of  any  right  or  title  accrued  60  yean  pafl  and  more^  and  ^w^n,  that 

mw  in  eOks  nulJamte«. 

Rgi,  the  titles  of  the  king  were  not  reftnined  to  tny  lUnttaCion  of  time  ;  for  cbac  no  ftatute  of  iimitstioa 
that  ever  was  made,  did  ever  Ufliit  the  title  of  the  king  to  any  manors^  lands,  tenements,  or  faerediu* 
ments  to  any  certain  time  j  and  where  mv}y  records  and  other  muniments,  making  good  the  eftate  and 
intexeft  of  a  fubjed,  either  by  abufe  or  negligence  of  officers  by  devouring  time  were  not  to  be  found  } 
by  means  whexeof*  certain  iodign  aad  indigent  perfons,  prjing  into  many  ancient  titles  of  the  crown,  and 
into  fome  of  later  tinoe  concerning  the  pofleffions  of  divers  and  fundry  bifiioprics,  dean,  and  chapters,  and 
the  late mcnafteries,  chaunteries,  &c.  of  perfons  atrainted,  and  the  like  have  pafTed  furreptitiouHy  inlet' 
ten  patents,  oftentimes  under  obfcure  and  general  words,  the  manors,  lands,  tenements  and  hereditaments 
of  long  time  enjoyed  by  the  fubje^s  of  this  realm,  as  well  eccleiiaftical  as  temporal;  now  to  limit  the 
oown  Co  fome  certain  time,  to  the  end,  that  all  the  fubjeds  of  this  realm,  their  heirs  and  fucceflbrs,  may 
^ietly  have,  hold,  and  enjoy,  all  and  fiogular  manors,  lands,  tenements  and  hereditaments,  which  they, 
their  anceftors,  or  predeceiTors,  or  any  other,  by,  from,  or  under  whom  they  claim,  have  of  long  time 
enjoyed,  this  aift  was  made  and  moved  from  the  Houfe  of  Commons ;  the  body  whereof  confifts  of  three 
parts ;  firft,  that  part,  which  above  is  iq  part  rehearfed,  conCifk^  of  thiee  branches  :  firft.  That  the  king» 
sis  heirs  or  focceflbrs,  ihall  not  at  any  time  hereafter  fue,  impeach,  queftion,  or  implead,  any  perfon  or 
ftxfonuy  bodies  politic  or  corporate,  for  or  in  any  wife  concerning  any  manors,  &c.  2dly,  Or  for,  or  000- 
ecmiog  the  revenues,  iifues,  or  profits  thereof.  3dly,  Or  make  any  title,  claim,  challenge,  or  demand. 
Sec  This  part  is  exdufive  and  n^ative,  and  herein  ilx  thii\gs  are  to  be  obferved.  ift,  This  dauie  ex** 
tends  to  ail  manner  of  fuits,  Sec,  either  in  law  or  in  equity.  2dly,  To  all  manner  of  courts  whatfoeve& 
3dly,  It  extends  not  only  to  ail  manner  of  fuits,  but  to  all  impeachments,  queftionings,  impleadingi, 
naiclag  of  titi^  claims,  challenges,  or  demands.  4thly,  Under  thefe  words  (right  and  title)  not  only  base 
rights  aad  titles  are  comprehended,  but  real  ettates  alfo.  5thly,  Not  only  fuits,  Sec.  for  or  conc^miiif 
any  manors,  &c.  but  for  and  concerning  the  revenues,  IHues,  or  profits,  Sec  And  this  extends  m  the 
ancient  demefnesof  the  crown,  which  are  mentioned  to  be  reftraincd  by  an  aA  11  H.  4.  6thly,  So  at 
all  writs  of  fcire  facias,  or  od)er  procefs  upon  any  record ;  ail  informations  of  intnifion,  or  charging  any 
man  as  bailiff;  all  finding  of  offices,  cither  intitling  the  king,  or  of  informations,  are  reftrained,  not  only 
within  thefe  words,  (impeach  or  queAfon,)  but  aifo  within  thefe  words,  (or  make  any  title,  claim,  cbai^ 
lenge,  or  demand,)  which  are  large  and  beneficial  words,  and  all' other  fuits.  Sec.  of  what  Iciad  or  nature 
ibevcr.  But  this  negative  clau(e  muft  have  four  incidents  j  ift.  The  king's  right  and  title  maft  accrue 
unto  htm  above  60  years  paft  before  the  19th  day  of  February,  in  the  aiii  year  of  King  James,  which 
was  the  day  of  the  beginning  of  this  parliament ;  the  reafon  hereof  was,  that  if  any  title  of  ercheat,'for« 
fciture,  Stc  accrued  within  60  years,  then  it  fiiould  be  out  of  this  z& ;  for  generally  the  time  of  limitidaii 
to  bar  tlieking  wu  60  years,  but  fuch  right  or  title  muft  now  be  ineiie.     3  Inll.  k88,  189.  cap.  87. 

UnU/s  the  Ung^  orfime  of  bis  predeceffors^  or  fome  otber  undtr  whom  I»  this 
he  cUumSy  have  been  anfwered  (by  force  of  fuch  right  or  title)  the  rentSy  Jj^^*^ 
iffiuiy  and  profits  thereof  within  (Jo  years  next  before  the  beginning  tf  force  and 
ihit  parliament. [The  3d  incident  is,]  virtue  of  aajr 

fuch  righler 
tide)  were  materially  added,  for  otherwife  if  the  king  had  been  anfwered  the  rents,  revenaes*  Sec,  by  rea« 
foa  or  pretext  of  wardihip,  primer  feifin,  extent,  or  the  like,  it  might  have  made  a  doubt,  wliether  fuch  aa 
an^aering  of  the  revenues.  Sec,  had  been  within  this  a^,  which  doubt  is  cleared,  that  it  muft  be  by  tfbcca 
•r  virtae  «f  any  iiicb  right  or  tide  whereby  the  Icing  impeaches  the  Aate  of  the  fubje^  3  loft.  189. 
up.  87. 

Or  thai  the  fame  have  been  duty  in  charge  to  theking^  or  queen  Eli'^  (DmlyU 
zabeth  tvithin  the  fpace  sf  60  years. [The  4th  incident  is  J  jaSJSent*of 

law,  is  the  roll  of  the  pipe  \  fot  al^ugh  a  note  before  the  auditor,  or  any  other,  may  be  a  mean  to  briitg 
it  ia  qaeftion,  aod  to  be  put  in  charge,  yet  that  is  not  in  judgment  of  Uw  iaid  to  be  doiy  ia  charge,  unlefi 
it  be  ia^baice  in  the  ^pe*     3  Inft.  189.  cap.  87. 

[  222  ] 

Or  have  fiood  infuper  of  record  within  the  faid  time.  ^*  ^?^ 

per,  unlefs  the  thing  in  queftioa  were  bclbie  duly  in  charge.     3  Inft*  189.  cap*  87* 

Andtbattoery perfon  and  perfons  y  bqdiespolitic  and  corporate^  their  heirs  TW«  «*  tht 
and/ttcceffbrSf  and  all  claiming  by^from^  or  under  them,  or  any  of  them,  ^^^  ^JJi 
fir  and  according  to  their ^  and  every  of  their  feverai  eftatet  and  inter efisy  of  theaa, 
Vfhkh  they  have  or  claim  to  have  in  the  fame  refpeHivelyyJball  hereafter  J"^"  ^ 
fmetly  and  freely  have,  hold^  and  enjoy  againft  his  majejly^  bis  heirs  n^adve  and 

and  exdu^ve  of 
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ehe  right  and  fucaJfarSy  claiming  by  any  title  accrtud^  or  grown  60  years pajl^  of 

the  king  fo  ^^^9  ^^  ^'^^  '^  {^9  allandJfHgular  manor Sj  lands y  tenement s^  rertfSp 

tbU  part  is  titbes,  and  hereditaments  %ukatfiever,  except  liberties  and  francbifeSi 

*®['""'^*  %vbicb  he  or  they^  or  his  or  their y  or  any  of  their  anceflors  or  predecefforSf 

biiiliinK  the  ^^  thofefrom^  byy  or  under  vuhom  they  claim,  have  held  or  enjoyed* 

ftnte  of  the  Aibjed.  The  mifchiefs  before  this  ftatute  were  of  two  forts,  iris,  either  when  the  king  bad 
An  eftjte  veiled,  or  continued  in  him  ;  or  wHere  the  king  had  but  a  bare  right ;  for  example,  the  kiag'i 
tenant  feifeJ  of  lands,  &c.  in  fee,  is  attainted  of  felony  and  dies,  the  king  has  a  real  eftace  in  Uni ;  kot 
xf  before  the  felony,  the  king^s  tenant  were  difTeifed,  and  after  is  attainted  and  dies,  now  has  the  kiac 
but  a  bare  right  in  both  thefe  caies,  &  fic  in  dmilibus  the  fubjc^  is  provided  for  by  this  a£t,  both  by  the 
firft  part  and  by  this  alfo)  for  where  in  this  part  it  is  fald,  (according  to  their  and  every  of  their  fevenl 
ellates  and  interefts  which  they  have  or  claim,)  if  they  have  an  cftate,  and  the  king  but  a  bare  right  or 
t3tle,  then  are  they  within  thefe  words,  (which  they  have).  And  if  the  king  has  a  real  cfbice  in  hiiDi 
then  are  they  within  thefe  words,  (or  claim,)  fo  as  the  remedy  is  applied  to  both  the  mifchiefs ;  again,  the 
words  in  thi«  part  are  farther,  (have  held  or  enjoyed,)  that  is,  where  the  fubje£l  has  an  c^ate,  and  the  kim 
but  a  bare  right  or  title.     3  Inft.  190.  cap.  87.  ■  Moreover,  the  words  of  this  part  are  (againft 

iiJm,  his  heirs  fuccefTors),  fo  as  admit  in  the  cafe  put  before,  the  king*s  tenant  bdng  diflbfed,  is 
Is  aforefald,  before  this  attainder  of  felony,  that  that  difTeifbr  had  been  diffeifed,  or  had  mortgaged  the 
tand  before  this  ftatute,  this  z€t  in  this  cjfe  bars  the  king  of  his  right  and  title,  and  to  that  end  works 
vpon  theftate  of  the  difleifor  or  mortgagee  j  but  yet  tl^e  firft  dilTeifor  or  the  mortgagee  for  the  conditioft 
performed  or  broken  may  re-enter ;  for  the  words  of  this  part  be  (againl^  the  king,  his  heirs  and  fucceffan)^ 
fb  as  the  bar  is  only  agAinfl  them ;  and  every  fubje^l  (hall  take  benefit  of  this  a^,  for  the  king's  right  and 
title  Is  thereby  utterly  barred ;  and  there  is  a  laving  hereafter  in  this  ad  to  allperfons.  Arc.  other  dian  the 
king,  &c.  all  fuch  right,  &c.  as  they  ought  to  have  had  )>cfore  this  aQ.     3  Inft.  1 90*  cap.  87. 

•  Thefe  Or  taken  the  *  rents ,  revenues,  ijfues  or  profits,  thereof  by  tbeftace  of 

t(!ad*t"n  ^°  years  next  before. the  beginning  of  this  prefent  fefjion  of  parliamenty 
cafes  where  unlefs  his  majefiy,  orfome  of  his  progenitors  or  anceftors,  or  Jome  other 
the  real  ef-  perfon  orperfons,  bodies  politic  or  corporate,  by^frotn,  or  under  whom  his 
kiwE^  here!  majefty  any  thing  has,  or  lawfully  claimeth,  in  the  faid  manors,  lands, 
by  is  under-  tenements,  rents,  tithes  or  hereditaments,  by  force  of  any  right  or  title, 
ftoodtheac-  have  been  anfwered  within  60  years  next  before  the  beginning  of  this 
of  th^renl  P^rf^*  fijfif^^  of  parliament,  or  that  the  fame  have  been  duly  in  charge, 
Iflues,  reve-  or  flood  infuper  of  record,  as  aforefaid,  within  the  faid fpace  of  60  years* 
nues  or  pro- 
fits by  one  that  claims  an  intereft  in  the  land  ;  for  slbelt  the  king  may  in  law  charge  him  as  bailiff*,  yet 
without  queflion  de  dLXo,  he  did  take  the  tents,  iflues,  revenues,  and  profits,  and  fuffices  to  anfwertfac 
letter  and  meaning  of  this  z€t.     3  InA.  190. 

t[223  3 

This  part  And  furthermore^  that  every  perfon,  fefr.  their  bars  atid fuccejfors, 

fubjedl  a-  and  all  claiming  by  or  under  them^  i^c.  fhall  quietly  enjoy  fuch  manors, 

gainfV  the  lands,  ^V.  (except  liberties  and  franchifes )  as  they  now  claim  and  enjoy, 

fubjc^,viz.  f  fcuhereof  bis  majefly,  his  progenitors,  ^c,  by  force  of  Jbme  right  or 

tcntccs  and  ''^^^>  ^^^'  ^^^^  ^^^'^  anfwered  the  rents,  isfc.  thereof,  within  60  years 

grantees  of  next  before  the  beginning  of  this  prefent  fcffion  of  parliament,  j  nor  the 

conceal.  y2/;w  have  been  duly  in  charge,  or  flood  iufupcr  of  record  as  aforefadi, 

feaive'  titles  'ojithin  the  fpace  of  60  years,  againjl  alt  perfons,  their  heirs,  isfc.  clatm* 

or  lands  not  i;ig  any  eft  ate  or  rights  ^c,   in  or  to  tkefnme,  by  any  letters  patents,  er 

"IJ  u*'  g^'ants  upon  fugge/lion  of  concealment,  or  wrongful  detaining,  or  mt 

claiming  l^^g   ^^  charge,  or  dtfeBive  titles,  of  or  for  which  fend  manors,  ffc* 

under  them,  or  any  of  them,  no  verdict,  judgment,  decree,  judicial. order  upon  bearing 

lawboth'for  ^  fi^^^^^  ^^^  fi^^^^^^'S  ^^  fi^^^i  has  been  had  or  given  in  any  oBitm, 
the  church  fej'r.'  in  any  of  his  majefi^s  courts  at  Weflminfler,  for  or  in  the  name 
■nd  the  com-  of  tJje  kin^s  majejly,  or  of  the  late  queen  f  Eliz*  or  for  any  tbefmdpO' 
J^  reib^A^of  ^^^^^^^  or  grantees,  or  for  their,  of  any  of  their  heirs  or  qffigns  within  60 
the  muiti.    years  next  before  the  beginning  of  this  prefent  fefjion  of  parliament* 

tude  of  letters 

patents  and  grants  of  thife  natures  and  qualities,  and  many  of  them  of  large  eKieatSi  and  in  gcncnl  vof^Sr 

■4 
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aadhsd  pftded  through  the  hands  of  many  indigent  and  needy  perfons,  &c.  .-ThU  patte&tenij 

to  liberies  and  franchues  which  the  former  two  parts  did  not.     3  inft.  190-  cap.  87. 

This  aclfiall  fiot  extend  to  impeach  the  king's  right  or  title  to  any  re* 
veifan  or  remainder y  nor  to  alter  the  tenures  or  fervices  of  lands  :  and 
here  alfi  the  right  of  all  others  (fave  of  the  king)  is  faved* 

Neither fball  this  aEl  extend  to  annul  the  cujlom  of  id,  paid  for  every 
ehaldron  of  fea-<oals  at  Newca/lle  upon  Tyne, 

All  fee  farm  rents  ^  and  other  rents  paid  by  the  more  part  cf  60  years  ^  Th*g  wm 
ttrt  berehj  confirmed.  ^'^^f  **  (^'' 

^       •'  prcferving 

of  the  king's  fce-farmi  and  rents  out  of  fuch  manors  and  rents,  frc.  which  are  e^Vablifhed  and  made 
fare  by  thisa£l ;  for  example,  king  G.  6.  granted  the  manor  nf  D.  which  cams  co  him  by  che  ftarutc  of 
diantcrie»to  J.  S.  and  his  heirs,  rclcrying  a  fee  farm  or  any  other  rrnt,  which  grant  for  fome  im(>erfec- 
tion  was  infufficent  in  law  to  pafs  the  faid  manor,  and  yet  is  ciUbJithed  and  mide  fure  by  (his  a£l,  and 
this  proTifo  makes  good  the  fee  farm  or  rent  to  the  king,  if  he  has  been  anlwered  the  fame  by  the  greater 
piJtof6o  years.     3  Inft.  291.  cap.  87* 

Provided^  that  no  putting  in  charge,  /landing  in/apery  or  arifwering  They  wert 
iht  rents  or  profits  of  any  lands  or  hereditaments  y  h  force  or  colour  of  p^jtcnts^of'* 
Mj  letters patefits,  grants,  or  concealments,  conceal- 

ment, be- 
canfe  either  they  had  a  claufe  before  the  habendum,  quz  qu^<iem  m«neria  nuper  fuerunt  a  nobis  conce« 
faua,  lubtiada,  \e\  injuftc  detenta,  or  to  the  like  fffcii,  or  elfe  a  provifo  after  the  habendum,  to  the  like 
cfled;  letters  patents  of  concealment  were  granted  in  Queen  Mary's  rims,  and  the  firii,  tht:  I  find, 
^Kot  granted  to  Sir  George  Howard ;  and  in  all  fucceeding  i£ls  of  parliament  of  coniirmation  of  letcert 
paftats,  letcen  patents  of  concealments  are  excepted.     3  Inft.  1S9.  cap.  87. 

Or  ieftaive  tittes,  By  )«««rt 

patents  paf. 
fed  by  tfaewsnant  of  certain  comraiftioners  under  the  great  fcal  for  compofitions  of  defedive  tides,  pre  • 
tending. the  tuat  to  be  for  the  king*s  benefit,  and  fafety  of  the  fubjed^,  in  which  letters  patents  no 
«wds  of  concealment,  &c.  are  mentioned,  but  yet  upon  the  matter  they  were  fuppofed  to  be  concealed, 
l»«  from  the  crown.     3  Inft.  189.  cap.  87. 

Or  of  lands,  tenements  or  hereditaments,  out  of  charge.  This  was  • 

^  new  device 

to  bte  a  certificate  that  they  were  npt  in  charge,  and  then  to  take  a  grant  from  the  king  for  a  very  fmall 
coffipofidon,  &c.  and  thefe  were  but  inventions  and  fubile  devices  to  deceive  the  king)  to  rob  him  of  hit 
tcaom,  and  to  the  infinite  vexation  and  trouble  of  the  fubje£i,  all  which  mifchiefs  are  now  lemedied  br 
tbis  aa.    3  inft.  189.  cap.  87. 

Or  hy  force  or  colour  of  any  inqutfitionsy  prefentments  upon  any  com*  This  was  a 
aj^wi,  or  other  authority  to  find  out  concealments  ydefeElive  titles y  or  ^\^^^'^^t^ 
Undsy  tenements,  or  hereditaments,  out  of  charge,  fhall  be  deemed  or  added  •  for 
tdten  to  be  a  putting  in  charge,  flanding  infuper,  oranfwering  the  rents  of  this  kind 
•refits  to  the  king  or  his  predecejfors,  unlefs  thereupon  fuch  lands,  te-  ^\^^^ 
nementsy'or  hereditaments,  have  been  upon  any  infonnatioh  orfttity  (on  numbers. 
ihe  behalf  of  the  king  or  his  predecejfors y)  upon  any  lawful  verdict  given  y  3  !«<♦•  189. 
#r  demurrer  in  laiv'y  adjudgedy  and  upon  hearing  ordered  or  decreed  to  ^*P*    '^* 
tht  king  or  his  predecejfors,  within  the  faid  time  of  60  years  s 

This  oEl  fhall  not  extend  to  lands  for  which  compofttion  is  or  fhall  be 
made  before  the  end  of  this  parliament, 

• 

(I.  e)     Ecclejiq/lical  Laws.    lHht  Antiquity.  [224] 

[1.]  nEFORE  the  time  of  king  William  the  Conqueror,  all  mat-  By  the  grant 
"^  ters,  as  well  fpiritual  as  temporaly  were  determined  in  the  co:'.qur'^D*r, 
mrt  of  the  hundred,  where  were  wont  to  fit  a  temporal  judge,  thcuiihop/ 
V0L.3CVII.  S  called 
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J!ys«n")'y  called  alJermannuSy  andahi/bop^  the  one  for  temporal,  the  other  l(fr 
juri.'dia'iur  olivine  right ;  but  this  was  altered  by  king  William  ;  (and  it  fcems 
to  ju.jge  all  by  parliament  •,  for  this  was  by  the  affent  of  the  bifhops,  abbots,  and 
?acin"  to  r-  ^^^  ^^^^  princes  of  the  realm  ;)  for  he  ordained,  that  the  biftiop  or 
iigionj  for"  arclideacon  fliould  not  hold  plea  of  epifcopal  laws,  and  quse  ad 
before  that  regimen  auimarum  pertinent  in  the  hundred  but  by  himfelf,  and 
brSiV^a*nd  ^^^^^  rv^\x.  fhould  be  done,  not  according  to  the  hundred,  but  ac- 
the  iheriflf  cording  to  the  epifcopal  laws  and  canons.  All  this  appears  by 
kept  their  the  charter  of  king  William.  Irrot.  2  R.  i.  Pro  Decano  &  Cap. 
^r'lo'    ^^^^^^-  Lincolnc.  Jan.  Angl.  76,  77.] 

that  before  the  Conqueft  there  were  no  fuch  courts  in  England  as  we  now  call  courts  ecckfiaftical  orfpi- 
ritual  J  for  anciently  the  biihops  fat  in  judgment  togeti^er  with  the  fecular  judges  and  (hcriffs  oo  the  Uat 
t;ibuna},  ef^cially  about  Eafcer  and  MichaeJma'»,  as  appears  by  Mr.  Selden  in  his  Notes  on  Eaiaier« 
pag.  Z67,  as  alio  by  the  laws  of  king  Atheiflan.     And  long  after  the  Conqueft,  in  the  reigLn  of  H.  2. 
1 1 6.^,  by  his  laws  made  at  Clarendon,  the  bifhops  might  intereft  themfelves  with  the  kliig*s  icculai 
judges  whe:e  the  matter  in  judgments  extended  not  to  the  diminution  of  memben,  or  wete  capksi. 
Kotwirhilandin^,  a;  the  fame  time,  the  bi (hop's  ecciefiaftical  courts,  as  alfo  the  archdeacon*a  coorts,  wot 
c^jbliihed  in  this  kingdom,  and  further  ratified  and  confirmed  by  thefe  very  laws  of  H.  2.  made  at  Cla- 
rendon.    In  the  I  E.  6.  it  was  ena£^ed,  that  all  procefs  out  of  theecclellafticai  courts  fltottld  from  thence- 
forth' be  i/Tued  in  the  king's  name  only,  and  under  the  king's  fcal  of  arms,  contrary  to  the  u£ige  of  fanner 
times.     But  this  ftarute  being  repealed  by  queen  M^ry,  and  not  revived  by  queen  EKs.  the  biihops  and 
their  chancellors,  ccmmifTaries,  and  officiab,  h.>ve  ever  fince  exercifed  all  manner  of  ecdefiaftical  jwiC- 
diction  in  their  own  nances,  and  under  the  diiiin£^  fcals  of  their  feveral  ofiices  refpe6livdy.    Alfo  by  die 
ilatute  2^  H.  S.  cap.  19.  it  being  cnaded,  that  all  former  canons  and  conftituticMis  not  contrary  to  the 
word  of  God,  the  king*s  prerogative,  or  the  laws  and  ftatutes  of  this  realm,  (hould  remain  in  force  till 
reviewed  by  72  commiflioners  to  be  appointed  by  the  king,  and  that  review  nor  being  made  in  that  kind's 
time,  nor  any  thing  done  therein  by  E.  6.  (though  he  had  alfo  an  a^  of  parliantent  to  the  lame  ^ScQ) 
the  laid  ancient  canons  and  conftitutions  remained  in  force  as  befoie  they  were,  whereby  all  caufes  tcAa- 
mentary,  matrimonial,  tithes,  incontinency,  notorious  crimes  of  public  fcaniial,  wilful  absence  fioa 
divine  fervice,  irreverence,  and  other  mifden^anors  in  or  relating  to  the  church,  &c.  not  poniihableby 
the  temporal  laws  of  this  realm,  were  ftill  referved  unto  tbeeccleitaAical  courts  as  a  ftanding  rule  where- 
by they  were  to  proceed  and  regulate  the  cxercifc  of  their  jurifdi^tion.     Godolph.  Rep.  Introdndioiiy 

pa^.  22,  23,  24. But  though  the  bifhop  and  a  temporal  judge,  called  aidcrmanaiis,  wcrewuntt* 

fit  together,  yet  the  one  fat  for  matters  of  fpi ritual,  and  the  other  of  temporal  cognisance.  But  that  wat 
altered  by  king  W.  by  afient  cf  the  bifliops,  abbots,  and  all  the  chief  perfons  of  the  realm  }  for  be  or- 
dained, that  the  biihop  or  archdeacon  ihould  not  hold  plea  of  the  epifcopal  laws,  tc  quae  ad  regimen  ani- 
matum  pertinent,  in  the  hundred  bat  by  themfclves,  and  there  adminifter  juilice,  not  accordii^to  the  law 
of  the  hundrcii,  but  according  to  the  ecclefiaftical  laws  and  canons,  as  appears  by  king  WiUiam*s  chaittr 
kioUed  3  R.  ^,     Pro  Decano  tc  Capitulo  Lincola.  Godolph.  Rep.  96.  cap*  i  x.  cites  Jan.  Aag.  t6,a7« 
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(K.  e)     Commutation.     Penance* 


Prj'nne's 
Cott.  Rec 


[i.  'T*HE  commons  pray,  that  where  the  ordinaries  put  to  a  paift 
^  pecuniary  all  thofe  who  are  found  guilty  of  the  great  fia 
No'14.^'  of  adultery  and  lechery,  fcilicet,  fometimes  40s.  and  fometimes 
Redemption  morc  OT  lefs,  by  which  the  lieges  are  grcjitly  impoveriflird,  aod 
tstwTf*""    '"^^^  ^"^  ftiort  fuftained  and  ufed,  where,   by  the  law  of 

nance  being'  God,  fttch  (inners  ought  to  be  cbaftlfed  by  carporai  penemct^  ta 
a  liberty  lia.  the  effect  that  fuch  fin  (hould  be  rather  taken  away  from  among 
*bufed^n  ^^  people ;  they  pray,  that  it  may  be  ordained,  that  no  ordinary  • 
many  ac-  put  any  one  to  pecuniary  pain  for  fuch  ofFences,  upon  pain  of  for* 
counts,  and  feiturc  of  ten  times  as  much  a$  they  ihall  levy.  Anfwcr ;  The 
tirnc"\'cn"  king  has  charged  the  lords  fpiritual  thereof  to  ordain  due  remedy, 
very  much  and  if  they  do  not,  the  kir^  will  have  it  well  in  memory,  and 
?buud,  the   caufe  to  amend  it  in  time  to  come.     Rot.  Pari,  i  H.  c.  N.  a4*3 

cbofch  h?s  •'  ^"^ 

made  many  whoicfome  orders  concerning  it»     (1.)  That  there  be  no  ammwtat'nn  at  all,  hmtfir^poy 
wiglij  r^jJcKif  and  in  cajli  verj  partiiuhr*     (2.}  That  when  coou&utation  is  madr,  it  be  wak  tbtfrj^ 

««9 


jprerogatlt)!  of  tlje  ^in^,  ^is 

^  SM/t  Bdtfke  of  the  h^Pf  under  bit  hand  and  Jeal\  and  nt>C  by  the  chancellor,  comfcifTary,  or  of!i- 
cialj  or  (if  in  any  cafe  ic  be  done  by  liitn)  that  he  give  a  juft  account  yearly  to  the  bifliop  of  all  commu- 
tuion  monies  rn  that  year,  on  pain  of  one  ^ear^i  fulpenfion.  (3.)  That  the  money  htappied  to  f,hus  and 
tbanttAle  njeu  (4.)  That  if  the  crime  be  public  and  nocorioas,  t\\t  fathfa£ii:n  made  to  the  church  HiaU 
he  Jipijbd  to  the  congregation  where  the  offender  liVts,  with  public  prof^Hions  of  bis  fubmlfiion  and  repent- 
ance. (5.)  That  the  favour  of  cooloautation  be  not  granted  afecohd  time  to  the  fame  perfon  for  the  fame 
facte.  Indod  none  of  thefe  regulations  are  in  force  at  this  day ;  but  ycc  they  may  be  ufeful  rules  to  go  by 
till  fomewhit  i&ore  authentic  be  framed  upon  this  head.    Gibf.  Cod.  109s. 

loflead  of  regulating  commutaions,  and  tfae  abufes  of  them,  the  commons  in  parliament  petitioned 
(i  R.  1.  ft  I  H,  5.}  that  thfcrc  might  be  no  commutations  it  all.     Gibf.  Cod.  1093* 

[1.  Rot.  Pari.  45  E.  3.  N.  24.  Complaint  oi  the  ordinaries* 
becaufe  they  do  not  juftice  trefpaflers  by  pain  corporal^  but  only 
pecuniary,  and  fimile  44  £.  3.  N.  41.  but  vacat.] 

Iji  Rot;  Pari.  45  E.  3.  N.  24.  Complaint  of  the  ordinslries  for 
giving  acquittances  to  the  Qcecutors  before  full  account  madcy  &c.] 

4.  In  cafe  of  commutation  of  penance  it  mufl  he  after  fenience^  Sec  i  RoIL 
3M.:so.  -^      -^     '  a*'- 

sijac.  in  the  Star-chamber,  Dr.  Barxir  and  Mr.  Auditor  Jokxs  Regifler*!  cafe,  wherein 
6  rules  were  laid  dowo  for  commutation :  ii(»  That  penance  ought  to  be  injoined  before  the  party  (hail 
be  admitted  to  make  commutation.  «dly,  That  it  ought  to  be  in  open  court,  sdiy.  That  it  ought  to 
be  injoined  in  the  prefence  of  tlie  public  rcgifter.  4thly,  That  th6  a^  in  the  regifler-booJc  ought  to  be 
euettd.  5thly,  That  it  ought  not  to  be  gran.ted  to  perfons  relapfed.  6th]y,  That  the  commutation 
money  ovght  to  be  employed  to  pious  ufes.  But  Hobart  Ch.  J.  that  as  to  commutation  with  perfotis  re- 
bpfed,  though  in  general  it  may  not  be,  yet  there  may  be  fome  circumftances  in  a  particular  cafe  which 
may  make  it  reafonable.  And  Ld.  Maundeville  held  the  firft  rule  true,  that  penance  ought  to  be  prece- 
dent j  fw  that  there  cannot  be  commutation  for  penance  where  none  is  injoined.  zdly,  That  commuta- 
cion  may  be  out  of  optn  court,  and  therein  the  difference  is  chi^,  that  fuch  things  as  are  contentiofaejurif- 
difticcisought  to  be  determined  in  foro  publico ;  but  that  fuch  as  are  voluntariae  jurifdidionis,  where  the 
ikii^airy  i«  ex  officio,  commutation  may  be  out  of  court,  even  in  foro  alieno  in  another  diocefe*  sdly^ 
That  it  cttoot  be  of  neceffity,  that  there  be  any  public  regifter  prefent ;  for  till  H.  3d.'s  time  there  were 
Bopoblic  regiileiSy  and  that  it  is  fufficienC  if  it  be  in  the  piefenee  of  a  public  noury.  '4thly,  The  entry 
Uoflgs  to  the  clerk)  and  not  to  the  judge,  and  the  party  ought  to  fee  it  done  for  his  own  advantage.  Sthly, 
Km  for  perfons  relapfed,  the  text  is,  that  there  ihali  not  be  notary  recidivo*  6thly,  As  for  the  lail  that  it  it 
ago3d,  oeitaio,  and  true  rule;  and  he  thought  clearly,  that  chancellors  are  chargeable  to  inquire  upon 
tbeftatate  of  43&  49  £liz.  of  charitable  ures» 

I 

5.  Public  penance  is  a  punijbment  impofedfir  a  crime^  by  ftanding 
in  fome  public  place,  and  making  an  acknowledgment  of  it^  to  fa* 
tisfy  the  church  for  the  fcandal  given  by  an  evil  example*  In  the 
cafe  of  incefty  adultery,  &c.  the  fmner  is  ufually  enjoined  to 
do  public  penafice  in  the  cathedral  or  parifli  church,  or  public 
market,  bare-footed  and  bare-headed,  in  a  white  fheet,  and  to  make 
an  open  confeflion  of  his  crime  in  a  prefctibcd  form  of  words^ 
&c.  For  fmaller  faults  a  public  fatisfaflion  Or  penance  is  to  be 
made  in  the  court,  or  before  the  minifter  and  church- wardens,  of 
fome  of  the  parifhioners,  as  in  cafes  of  defamation,  3cc.  Wood's 
Inft.  507. 

5.  Penance  may  be  changed  into  a  fine  or  fum  of  money  to  be 
given  to  pious  ufes,  which  is  called  commuting.  But  the  judge  ought 
not  dire£lly  or  indiredly  to  take  any  thing  hereof  to  his  own  ufe, 
or  for  the  aflefTment  thereof,  or  entering  the  public  ad.  If  he 
fcth,  it  is  extortion.  Quasre,  If  he  ukeg  only  his  cultomary  fees  ? 
Wood's  Inft.  508. 
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1 — • — .  (L.  e)  Probibilion.  Eccleftajlical  Jur'ifdiaion.  The 
^\\-'^  Anliquity  of  their  Juriliiiaion. 

litim.  lA).    Q,_    ,  j^^_  2    "-r-HE  clergy  greatly  complain  for  that  the  pcoP 
cap.  14.      *     of  holy  church  purfuing  in  the  fpiritual  court 
the  tkhis  and  their  other  carfis  which  of  right  ought,  and  ot 
times  were  wont,  to  pertain  to  the  fjme  fpiritual  court,  arc  (o* 
for  this  caufc,  &c.J 

(M.  e)      Adminijiration.     The  Antiquity  of  Eccle- 
fiaftical  Jurifdiaion  thereof. 

The  h.U,  [  ,.  .pHE  granuu;:  of  adminiftr.tion  anckmly  and  «  J^^JI^ 
r.  "!r."!i  '"o"  •=•*"»  '•'^  "*>*  appertain  to  the  ccclcfiaHicai  co 

lim'ilie         but  /J  //v  teaipn-a/  r.-urff.]  .^  ^^/r- 

I  ...n.i^.bn  [a.  But  the  granting  of  adminiftration  tow  pven  to  '    ^^j^ 

ZuTilt''  /•"P^"'  "'"^f  h  P^rlmmm.     Among  the  Conftiturions  ot        ^.^ 
chuich  h«.  boil,  in  cap.  Dc  Uonis  Inteftatorum,  fol.  52.  "  is  faid»  ^^^  j^ 
*"_  bt/p's     was  htrtiBfcre  provided  fo  by  the  prelates  of  the  realm 
/''m'lh'yT  approbation  of  the  king  and  his  bnrons.]  _     _  iff^roo^' 

n.hr;t-.^.r;  [3.  And  in  »  proviiicial  conllituiion,  as  appears  «"  c»*>^' 
7.r"i\'Jllb^.  '9°-  which  was  made  by  John  Stratford,  ardibifliop  o*  ^ai^ 
l.V'f'^iicj,"  bury,  anno  Dom.  13S0.  it  appears  that  it  was  '^''S^  j' ^^p.  D= 
'i""ihrt'j'"  f'-Y'"/"  ''^S'o  ^  nwgnutiim  rcgni.  it  appears  in  Linwood*  ^^j^ 
fM..»  llxT'  '-felbnicniis,  fo.  92.  by  the  |  conftilution  of  Job"  ^,3  be- 
»h,!i.,nj,  wliich  was  anno  Dom.  i  j8o,  that  then  probate  of  t«'*^'""(Ja>CO^ 
*rt  r*"'  longed  to  the  ecdcnaftical  coun  of  all  tliiiigi  ^vif'-^  ^^  * 

t ;  rldetnr  nunque  t^aaiA  prinram,  l""**  ^Lai.     P"''  '*^ 

(,U  It  «^  h;f  „  ^,  i,c.  For  ■!«_I*!t^  '•'J^TWI. 
;UrHi;  "d  in  fcT«l  pl^  -ithi"  f"'^ite  ^^JS 
lis  d,T  in  tSfir  itmpord  ™:,.     A»J    '  ^ort  »*  *  l! 


Irnmod,  vho  mi  deu  ofihc  imbO' 


t-'P^^ 


b«i.i<i«..     And  Lort  Cote  &T»-  »'       „f  Cinio''''T',,^    - 
i.  pTcJjTi  Mnihn.  ?»*«,  •"^'^^CT'  to.  -WS**  •-- 

b  -tich  h  i.>ISnn«l  in  tbrfc  •'^:-io„ii,  9 


b«  (-^  "  T:2*ir '-^^  ^  r«^ 


Pwtogatftie  of  tfie  fflUng.  *  227 

Mr  connitted  Us  tnift  to  any  ;  in  fach  caSt,  the  king  (who  is  parens  patris)  was  wont  by  his  rainifters 
M  kiic  the  joods  of  the  tnteftate,  to  the  intent  that  they  ihould  be  prcferved  and  difpofed  for  the  burial 
ofthedeceafed,  for  payment  of  his  debts,  for  advancement  of  his  wife  and  children,  if  he  has  any^ 
lid  if  none,  tfaofe  of  hit  blood.  And  it  appears  in  Rot.  Clauf.  de  7  H.  3.  M.  16.  bona  inteftato- 
ruo  capi  '  folebaac  in  manus  regis,  &c.  And  afterwards  this  care  and  truft  was  committed  to  the  or* 
difltries}  for  none  could  be  found  more  apt  to  have  fuch  care  and  charge  of  h'u  tranti(ory  goods  after 
die  death  of  the  inteftatc  than  the  ordinary,  who  all  his  life  had  the  cure  and  cliarge  of  his  immortal 
fell,  ai  it  is  Ciid,  Plo^d.  Cum.  280.  in  Geissbrook's  cafe,  and  therefore  he  was  to  this  purpoie 
conlBtoted  in  loco  parentis,  9  Rep-  37.  b.  Sec*  Trin.  42£liz.  in  Henfloe's  cafe.— But  f  Wmdham 
J.  affirmed,  that  the  jurifdi^ion  of  teftamentary  caufes  belong  originally  to  the  fpiriCoal  cou  t,  and  net 
to  tlKkiog;  for  a  man  by  our  iaAr  cannot  make  a  gift  after  he  is  dead,  but  the  fpiriiual  iatv  will  inforce 
the  executor  to  do  It.  And  where  Lord  Co.  9.  37.  b.  in  Henfloe's  cafe;  and  Co.  5.  16.  b.  dejur. 
leg.eccief.  holds,  that  they  did  not  origmaliy  btlong  to  the  ordinary,  and  cites  a  record  that  bona  t:f- 
Moris  api  folebant.  Sec.  he  thought  that  this  record  provcj  only,  that  if  one  dies  debtor  to  the  king, 
thofeof  the  Exchequer  will  iflue  writ  of  prerogative  to  feife  all  his  goods,  &c.  until  he  has  fatislied 
the  king}  and  this  matter  is  now  in  uie,  but  the  word  (folebant)  is  not  in  the  record.  But  Twifden 
J«  e  cootra,  that  teftamentary  caufes  belong  not  originally  to  the  fpiritual  court,  but  to  the  temporal 
courts  and  common  law,  and  were  proved  before  lords  cf  manors.  Co.  9.  37.  b.  as  they  now  are  in 
feme  pUes.  And  there  are  feveral  precedents  in  our  books,  et'pecially  in  the  O.d  Booki  of  Entries, 
where  adions  upon  the  cafe,  and  fome  actions  for  debt,  were  brought  for  legacies  in  the  hundred  court, 
hot  this  is  now  antiquated.  But  in  my  time  1  know  that  it  wa>  adjudged  here,  that  if  one  by  his  lef- 
tifflentdevifes  a  legacy  to  be  paid  out  of  his  land  (as  out  of  the  profits  thereof)  tliat  for  fuch,  a^ion 
Bpoo  the  cafe  lies  in  this  court.  And  Lord  Dyer  laid,  that  the  proper  r<rmedy  for  it  is  to  fue  in 
Chancery,  which  proves  that  it  does  not  belong  to  the  fpiritual  court ;  quod  fuit  conceflUm.  S:d.  46* 
Mich.  13  Car.  a.  B.  R.  in  the  cafe  of  Nicholfon  v.  Shirman.— -f  S.  P.  per  Windham  J.  1  Lev.  1 58. 

HiiL  16  Sc  17  Car.  a.  B.  R.  in  the  cafe  of  Price  v.  Parker. —Wills  are  proved  by  prefcription  in 

fooe  manors  before  the  fteward,  though  no  lands  pafs  by  it  as  in  the  manor  of  M.insfietd,  and  in  Cow. 
ky and  Caveriham  manors  in  Oxfordshire;  and  its  being  proved  in  the  fpiritudl  court  is  but  of  later 
Hoe,  and  belocgs  not  to  it  of  common  right,  as  Linwood  owns,  nor  is  it  lo  in  other  kingdoms.— 
Went.  Off.  Ex,  43.  But  Noy  affirmed,  that  the  ordinary  might  commit  admtniftracion  at  tie 

tmmu  Ino  hefa-etbefiatute  31  £•  3.  which  is  but  an  affirmance  of  the  common  law.  Ar^.  Lit.  6S. 
Puch.  I  Car.  in  Mayow's  cafe.  The  Court  held,  that  admioillrations  originally  belonged  to  the 

bilhopi,  indthe  inftance  of  fome  lords  is  not  a  proof  to  the  contrary  ;  and  denied  the  opinion  m  9.  Rep. 
Httfloe'scafe.    i  Salk.  37.  Trin.  W.  Sc  M.  B.  R.     Manning  v.  Napp. 

^  X  a  1011.488.  cites  this  conilitution  of  John  Stratford  as  rtiade  at  a  fynod  in  London,  rzSo.  but 
w  9  Rep,  39,  ia  Henfloe's  cafe  it  is  1 3^0,  a^  here  j  but  in  Cart.  131.  Trin.  iS  Car.  a.  C.  B.  in  the 
J^of  Hoghes  V,  Hughe5,  Dr.  Walker,  a  civilian,  who  argued  in  that  cafe,  faid,  he  admitted  that 
jMn  Stratford  was  archbiihop  of  Canterbury,  and  held  a  fynod  in  London,  but  not  in  1380,  but  wn 
*^  30  years  before.— And  it  appears  in  Chronica  W.  Thorn,  (among  the  decern  fcriptorec)  pag. 
m66.  that  John  Stratford,  biihop  of  Winchcftcr,  was  made  archbiihop  in  1333.  And  Ibid.  pag. 
»tl8.  it  is  &d,  that  he  died  in  1 348. 

;     [4»  By  the  law  of  Scotland^  in  time  of  king  David  the  firft, 
I  »ko  lived  in  the  time  of  H.  i.  king  of  England,  placitum  de  tef- 

^^iB^to  coram  judice  eccledaftico  traflari  debuit  &  placitum  de 

Jromcntis  ad  forum   eccleliailicum   pertinuit.     Skene  Regiam 

Ibjcftatcm,  lib.  i,  cap.  2.  lib.  2.  cap.  38.] 
\S*  Si  teftator  nullos  executores  nominaverit  pofTunt  propinqui 

J^  confanguinei  ad  hoc  faciendum  fe  ingererc.    Skene  R egiam 

•jyftatcm,  lib.  2.  cap.  38.  verfus  4.  Ita  quod  fi  aliquem  haere- 
■«  Tci  alium   rerum  defunct  detentorem   reperiunt,  habebunt, 

^f^domini  regis  dm{\.  Vice  comiti  inhac  forma,  Rex  viceco* 
[•Jtolalutem  praecipimus  tibi  quod  jufte  &  fine  dilatione  facias 
t^lie  lationabile  teftamentum  N.  ficut  rationabiliter  magis  ftarc 

l^fc'it  8c  fccundum  quod  ille  illud  fecit  &  quod  flare  debet  tefta^ 
.  JWum ;  fi  quis  autem  ejus  brevis  autoritatem  convent,  aliquid 
.went contra  teilament.  fcilicet,  quod  non  fuit  rite  fa£lum,  vcl 

Jp^  res  petita  non  fuit  legata,  tunc  quidem  placitum  illud  in 
»2™  Chriftianitatis  inde  audiri  debet  &  finaliter  terminari ;  quia 

v!f^°^  de  teftamentis  coram  judice  ecclefiaftico  tra£tari  debetj 

S3  [6.  Mirror 
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ptcrogatite  of  tbc  i^ing. 


Fol.  217. 
See  Prohi- 


(L.  e)    Prohibition.    Ecclefiajlical  jurifdidlion.    The 

Antiquity  of  their  Jurilididiori. 

[i.  I  R.  a.  'THE  clergy  greatly  complain  for  that  the  people 
cap.  14.  '■'  of  holy  church  purfuing  in  the  fpiritual  court  for 
the  t'ltkes  and  their  other  caufes  which  of  right  ought,  and  of  old 
times  were  wont,  to  pertain  to  the  fame  fpiritual  court,  are  in£Bei 
for  this  caufe,  &c.J 


which  is  fu 
far  fiombe> 
ing  denied, 
that  it  is  in 
110  other  doc- 
trine than 


(M.  e)      Adminiftration.     TTie  Antiquity  of  Eccle- 

fiaftical  Jurifdidlion  thereof. 

The  hooka     [  i ,  'TpHE  granting  of  adminiftration  anciently  and  at  the  com- 
hJo'bfcrve  mon  law,  did  not  appertain  to  the  ccclefiaftical  courts, 

that  the        but  to  the  temporal  ccurts\\ 

foundation  [2.  But  the  granting  of  adminiftration  ivas  given  to  the  eccU^ 
•which  the  '  f'^J^^^^^  courts  by  parliamefit.  Among  the  Conflitutions  of  Otho- 
church  has,  bon,  in  Cap.  De  Bonis  Inteftatorum,  fol.  52.  it  Is  faid,  that  this 
was  by^tf-  ^^s  heretofore  provided  fo  bv  the  prelates  of  the  realm  with  the 
fnmThS^  approbation  of  the  king  and  his  barons.] 

cuhrpoivcri  [3.  And  in  a  provincial  conftitution,  as  appears  in  Linwood, 
1 90.  which  was  made  by  John  Stratford,  archbifhop  of  Canter- 
bury, anno  Dom.  1380.  it  appears  that  it  was  heretofore  ordained 
coufenfu  regio  £*J*  niagnatum  regni.  It  appears  in  Linwood,  cap.  Dc 
Tcftamentis,  fo.  92.  by  the  %  conftitution  of  John  Stratford, 
what  Lynd-  which  was  anuo  Dom.  1380,  that  then  probate  of  teflaments  bc- 
wocd  himfclf  longed  to  the  ecclefiaftical  court  of  all  things  devifed  by  teflament, 
down~Sed  ^^^^P^  9f  ^^y  fr^^y  hut  not  of  them. 'I 

hie  poHct  qusri,  unde  provenit  haec  libertas;  videtur  naraque  quoad  pnmani)  qnod  ecdefia  nan  ioberet 
fe  intromittere  de  tali  approbatione  teftamentorum,  fed  potius,  pcrtineret  ad  judices  bicos.  Die,  quod 
hate  libertas,  quoad  approbationem  hujufmodi,  fundatur  fuper  confenfu  reglo,  &  fuoruro  procenim»  hi 

talibus  ab  antique  conccfib. And  again,— Dc  confuetudine  tamen  haec  approbatio  in  AagfiapeitU 

nct  ad  judices  ecclefiafticos,  epifcopos,  videlicet  et  e^rum  oiBciales.     Gibf.  Cod.  560. 

Lord  Coke  fays,  it  is  held  in  2  R.  3.  tit.  Teftament,  4.  that  it  is  only  of  late  time  that  tfaecharch  lul 
the  probate  of  telUments  In  this  land,  till  It  was  by  an  a£^,  &c.  For  the  people  have  probate  of 
te(taments  in  all  other  places  except  England  *,  and  in  feveral  places  within  England  the  lordt  of 
fcigniories  have  probate  of  teflaments  at  this  day  in  their  temporsU  courts.  And  'i'remaile  there  fady 
that  he  is  ilcward  in  his  country,  and  both  free  and  bond  tenants  prove  their  teftaments  before  him  in  the 
court  baron,  and  fo  it  has  been  ufed  time  out  of  mind.  And  fo  Fineux  and  all  the  Judices  in  1 1  H*  7.  12.  kw 
agreed,  that  the  probate  of  teftaments  did  not  belong  to  the  fpiritual  court,  but  of  late^  &c.  ^t  th^ 
have  not  this  by  the  law  fpiritual.  And  Linwood,  who  was  dean  of  the  arches,  and  wrote  anlio  Don. 
14  22.  in  the  reign  of  H.  6.  lib.  3.  tit.  De  Tefhimentis,  f.  124.  confclfes,  that  probate  of  tsftaoieiTs 
belongs  to  the  ordinaries  de  confuetudine  Angliae  et  non  de  communi  jure,  a^d  that  in  odier  realms  d» 
ordinaries  have  it  not :  and  in  another  place  he  affirms  the  power  of  the  bilhop  in  probate  of  teftuMotiv 
per  confcnfum  regni  U  fuorum  procerum  ab  antiquo.  And  Lord  Colce  fays^  he  has  a  book  pubUihed  ia 
Larin,  anno  Dom.  1573,  by  the  right  revd.  prelate  Matthew  Parker,  archbiihop  of  Csnterbarj,  ^Ao 
was  very  expert  in  matter  of  antiquity;  in  which  it  is  affirmed  in  thefie  words,  rex  Angliae  olica  cnt 
conciliorum  ecctefiaflicorum  prxfes,  vindex  temeritatis  Romanx,  propugnator  religlonis,  nee  uHain  ha- 
beant  epifopi  authnritatem  pricter  eam  quam  a  rege  acceptaro  leferebant,  jus  te^laroenti  probandl  noa 
habcan:,  adminiftrationis  poteftatem  cuique  delegare  non  poterant.  So  that  originally  tlie  ecckfi^Kcal 
jud^e  could  not  commit  admtntl^ration  to  any,  who  might  fueor  be  fued  as  adminiftrator,  batitwisgmtt 
to  the  ordinary  by  an  zSi\  that  is  to  fty',  by  the  ftd  of  31  £.  3*  cap.  ii«  And  in  ancient  time  before 
this  ftatutc,  it  appear*  by  record,  that  when  a  man  died  iateiUte,  and  had  nude  ao  difpoitioa  of  his  goods. 


Ptttogatftje  of  tbe  ftfng.  *  227 

Mt  comoiitted  his  tnift  to  any ;  in  foch  cafe,  the  king  (who  is  parens  patriae)  was  wont  by  his  miniftert 

to  feife  the  goods  of  the  inteftate,  to  the  intent  that  they  ihould  be  prefer ved  and  difpofed  for  the  burial 

ofthcdcceafed,  for  payment  of  his  debts,  for  advancement  of  his  wife  and  children)  if  he  has  any» 

and  if  none,  thoTe  of  his  blood.     And  it  appears  in  Rot.  Clauf.  de  7  H.  3.  M.  16.  bona  inteftato- 

mm  capi  *  folebant  in  manvs  regis,  &c.     And  afterwards  this  care  and  tnift  was  committed  to  the  or. 

dioszies}  for  none  could  be  found  more  apt  to  have  fuch  care  and  charge  of  hib  tran6tory  goods  after 

tbe  death  of  the  inteilatc  than  the  ordinary,  who  all  his  life  had  the  cure  and  charge  of  his  immortal 

fiwl,  as  it  is  (aid,  Plo^vd.  Com.  280.  in  Geijisbrook's  cafe,  and  therefore  he  was  to  this  purpoie 

cooftitatcd  in  loco  parentis,  9  Rep.  37.  b.  &c.  Trin.  42£liz.  in  Henfloe*s  cafe. — Butf  Windham 

J.  affirmed,  that  the  jurifdi^ion  of  teftamentary  caufes  belong  originally  to  the  fpiritual  cou  t,  and  not 

Id  tbe  king  {  for  a  man  by  our  laar  cannot  make  a  gift  after  he  is  dead,  but  the  fpiritual  la^v  will  inforce 

the  executor  to  do  it.      And  where  Lord  Co.  9.  37.  b.  in  Heniloe's  cafej  and  Co.  5.  16.  b.  dejur. 

reg.  ecdef.  holds,  that  they  did  not  originally  belong  to  the  ordinary,  and  citei  a  record  that  bona  t;f- 

tatoris  capi  fofebant,  &c.  he  thought  that  this  record  provej  only,  that  if  one  dies  d?btor  t.^  the  king, 

thofe  of  the  Exchequer  will  iOue  writ  of  prerogative  to  feife  all   his  goods,  &c.  until  he  has  fati»iied 

the  king  J  and  this  matter  is  now  in  ufe,  but  the  word  (folebant)  is  not  in  the  record.     But  Twifden 

J*  e  contra,  that  teftamentary  caufes  belong  not  originiUy  to  the  fpiritual  court,  but  to  the  temporal 

courts  and  common  law,  and  were  proved  before  lords  of  manors.      Co.  9.  37.  b.  as  they  now  are  in 

fome  pJ^es.    And  there  are  feveral  precedents  in  our  books,  efpccially  in  the  O.d  Books  of  Entries, 

where  adioos  upon  the  cafe,  and  fome  adtions  for  debt,  were  brought  for  legacies  in  the  hundred  court, 

bat  this  is  now  antiquated.     Bnt  in  my  time  1  know  tha;  it  wa>  adjudged  here,  that  if  one  by  his  tef- 

tamcot  devifes  a  legacy  to  be  paid  out  of  his  land  (as  out  of  the  profits  thereof)  that  for  fuch,  adion 

opoa  the  cafe  lies  in  this  court.     And  Lord  Dyer  laid,  that  the  proper  remedy  for  it  is  to  fue  in 

Cbiacery,  which  proves  that  it  does  not  belong  to  the  fpiritual  court ;  quod  fuit  conccHUm.     S:d.  46* 

Mich.  13  Car.  2.  B.  R.  in  the  cafe  of  Nicholfon  v.  Shirman.— -(>  S.  P.  per  Windham  J.  i  Lev.  1 58. 

Hill.  16  &  17  Car.  2.  B.  R.  in  the  cafe  of  Price  v.  Parker.— ~—.  Wills  are  proved  by  prefcription  in 

feiae  manors  before  the  fteward,  though  no  lands  pafs  by  it  as  in  the  manor  of  M  tnsfietd,  and  in  Cow- 

ley  and  Caveriham  manors  in  Oxford/hire ;  and  its  being  proved  in  the  fpiritual  cuurt  is  but  of  later 

time,  sod  belongs  not  to  it  of  common  right,  as  Linwood  owns,  nor  is  it  io  in  other  kingdoms. --• 

Weot.  Off.  £x.  43,  Bnt  Noy  affirmed,  that  the  ordinary  might  commit  adminiftracion  at  tie 

cmmnlvw  htforttbtfatutt  31  £•  3.  which  is  but  an  affirmance  of  the  common  (aw.     Ar^.  Lat.  6S. 

i^fcb.  I  Car.  in  Mayow*s  cafe.  The  Court  held,  that  adminillrations  originally  belonged  to  ihs 

biflkops,  aiidthe  inflance  of  fome  lords  is  not  a  proof  to  the  contrary  \  and  denied  the  opinion  in  9  Rep. 

Heoiloe's  cafe,     i  Salk.  37.  Trin.  W.  &  M.  B.  R.     Manning  v.  Napp. 

\  2  Inft.  48S.  cites  this  conftitution  of  John  Stratford  as  rhade  at  a  fynod  in  London,  12S0.  but 
in  9  Rep.  39.  in  Henfloe*s  cafe  it  is  1 3^0,  as  here  \  but  in  Cart.  131.  Trin.  iS  Cat.  2.  C.  B.  in  the 
cife  of  Hughes  V.  Hughef,  Dr.  Walker,  a  civilian,  who  argued  in  that  cafe,  faid,  he  admitted  that 
John  Stratford  was  aichbiihop  of  Canterbury,  and  held  a  fynod  in  London,  but  not  in  1380,  but  wn 
d^  30  years  before.— »-And  it  appears  in  Chronica  W.  Thorn,  (among  the  decern  fcriptoret)  pag. 
S066.  that  John  Stratford,  bi  (hop  of  Winchcftcr,  was  made  archbi/hop  in  1333*  Ani  Ibid.  pag. 
II 18.  it  is  Uid,  that  he  died  in  1 348. 

[4.  By  the  law  of  Scotland^  in  time  of  king  David  the  fird, 
who  lived  in  the  time  of  H.  i.  king  of  England,  placitum  de  tef- 
taoiento  coram  judice  eccle(ia(lico  tra£lari  debuit  &  placitum  de 
teftamentis  ad  forum  eccleliailicum  pertinuit.  Skene  Regiam 
Majeftatem,  lib.  i.  cap.  2.  lib.  2.  cap.  38.] 
[5.  Si  teftator  nullos  cxecutores  nominaverit  pofTunt  propinqui 
:  &  ejus  confanguinei  ad  hoc  faciendum  fe  i ngerere.  Skene  R  egiam 
Majeftatem,  lib*  2.  cap.  38.  verfus  4.  Ita  quod  (i  aliquem  hsere- 
^«n  vel  alium  rerum  defunEii  detentoretn  reperiunt,  habebunt, 
ireoedomini  regis  diredi.  Vice  comiti  inhac  forma,  Rex  viceco* 
mid  fidutem  praecipimus  tibi  quod  jufte  &  (ine  dilatione  facias 
ftire  rationabile  teftamentum  N.  ficut  rationabiliter  magis  dare 
potent  &  fecundum  quod  ille  illud  fecit  &  quod  ftare  debet  tefta- 
inentum ;  fi  quis  autem  ejus  brevis  autoritatem  convent,  aliquid 
<littrit  contra  teftament.  fcilicet,  quod  non  fuit  rite  fa£kum,  vel 
quod  res  petita  non  fuit  legata,  tunc  quidem  placitum  illud  in 
Curia  Chriftianitatis  inde  audiri  debet  &  finaliter  terminari ;  quia 
pbcitam  de  teftamentis  coram  judice  ecclefiaftico  tra£tari  debet. 

S  3  [(5.  Mirror 
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[6.  Mirror  of  Jqftws,  fol.  if.  cap.  2.  f.  13.  *  Whereas  he 
holds  plea  againft  the  f  prohibition  of  the  king,  and  in  prejudice 
of  the  dignity  of  hi&  crown  %  fince  to  no  judge  ecdefiaftical  it 
does  belong  to  .hold  anj  plea  fecular,  but  of  teftament  and 
matrimony  in  prejudice  qt  th^  power  of  the  king.] 

(N.  e]    Ecdefiaftical  Law.     Jurifdifdon. 

[i.  Rot.  Pari.  /^OM PLAINT  made  by  the  commons  of  the 
17  £.  3.  N.  52,^  deans  and  officials  for  holding  plea  of  uingt 
pertaining  to  the  crown.] 

[2.  6E.  I,  Rot,  Patent. '  Memb.  5.  in  Dorfo.  Upon  great 
complaint  made  by  the  IherifF,  bailifFs,  and  men  of  the  county  of 
Cornwall,  that  ihe  bt/hop  of  Eketer  and  his  minifters  trahunt  in 
placita  coram  eis  in  curiam  chriftianam  de  catallis  iff  ddntis  qus 
nonjunt  <fc  tejlamenio  vel  matrimonio  iff  ettam-de  laicis  feodisyfoftttts^ 
fiviffsj  paras,  rivarl'tSy  pifcariis,  fabt/lombus,  iff  de  trangreJjSomhus 
iff  diJiriBiombus  in  eis  fafiis  quorum  cognitio  &  corrcfHo  ad  co- 
lonam  &  dignitatem  noftram  &  non  ad  forum  ecclefiafticum  perti- 
nent &  etiam  quofdam  eorum  per  fcntentias  excom.  compulcrunt 
&  adhi^c  compellere  non  ceiTant  ad  redemtionis  quxrimoniarum 
graviflimas  eidem  epifcopo  ex  caufis  praedidis  praeftandis  &  ad 
obligationes  et  faciendas,  &c.  in  regiac  ^dignitatis  &  coronsc  Izfio- 
nem  &  noftri  &  multorum  exhsereditationem  manifeftam  quae 
ulterius  fuftinere  nolumus  nee  debere  conftituimus,  &c,  and  there- 
fore a  commifTion  granted  to  certain  perfons  ad  audiend«  &  tcr- 
minand.  thpf?  grievances  by  oath  of,  &c.] 

[3.  4  E.  2.  lib.  Pari,  foi,  86.  Ad  querelam  communitatum 
regni  Angliae  conquer.  i,t  eo  quod  pntlati  regni  loqtufcunt  nimii 
large  in  caufts  &  contentionibus  pertinentibus  ad  coronam  &  digni- 
tatem ^egiim,  &c.  Ita  refponfum,  fi  quis  fenferit  (e  gra?atam 
quaerat  remediumjibi  in  cancellaria*^ 

[4.  Hill.  6  £.  1.  B.  Rot.  13.  Inhibitum  ftdt  quod  non  prolb* 
quatur  ulterius  in  curia  chriftianitatis  de  debitis  isf  ca$aJIis,  &€•] 

[5.  Stdtntum  de  circumjpeffe  agatisj  I3£.  i.  In  Magna  Cbarttj 
fol,  89.  de.  violepta  manuum  iajeliione  in  clericum  &  in  cauia  defa* 
^ationis  concefium  fuit  alias  quod  placitum  inde  tcneatur  in  curia 
perfon,ac-    chriftianitatis  cum  non  petatur  pecunia  fed  ajratur  ad  corti^^^^ 

lion  lies  m     ^        ^-       t?^  r     •!*..       ^      jij  '  t  r        ^        • 

the  fpiritua!  P^^catu     sLX.  hmiutCT  frofidei  la/tone.] 

court,  ^ut  he  ih^l  not  fyt  thcte  for  damages.    Per  Coke  Ch.  J.  RoIL  R.  %s$* 

{6,  Prohibitio  fprmata  de  flatuto  articuli  cleri  in  Magna  Ciarta^ 

2  part.  foL  70.  h.   Cum  cognitiones  placitorum  de  caufis  pccuiria- 

riis  &  de  aliis  catallis  &  debitis  quae  non  de  teftamcnto  tcI  map* 

trimonio  ad  coronam  &  dignitatem  noftram  pertineant  deconfue- 

tudine  ^jufdem  regni  approbata  &  ha£lenus  obfervata^  &c.  j 

♦  Proof  of        [7.  It  feems  by  the  ftatutcof  2  H.  5.  cap.  3.  quod  vide  a  H.  5. 

^'"vardi.     ^°*'  'S^i\*  N.  5.  accordingly,  that  caufes  concerning  •  teBament 

•f*ihan  bZ  ^^^  t  vui^ritnony  appertain  to  the  conuiance  of  the  tcmpo^courti 

but 
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Ikut  quxrc  the  bill  upon  the  file,  if  it  be  not  xniftaken  in  the  Jong*  to  the 

P"n^-J  ^  ^  ^  ;       court,  and  if 

they  adjudge  a  peribn  capable  of  making  a  will,  B.  R.  will  not  intermeddle  ;  for  it  is  wtthih  their 
jurifdi^ion  to  adjudge  when  a  perron  is  of  age  to  make  a  will.  Per  Cur.  2  Mod.  3 1  ^.Trin.  30  Car.  2. 

B.  R.  Smallwood  v.  Brickhoufc. The  ecclefiaftical  court  is   the  proper  judge  whether  a  will 

ornowili,  and  howfooer  they  decerroiDe,  it  is  condufive  at  law*     Comb^  454.  Mich,  y  W.  3.  B.  R. 
Gray  v.  Tench. 

f  If  any  marry  without  proclamation  of  banns  or  I'cence,  they  arc  citable  for  thrs  t:)  the  ecclefiaftical 
court,  and  no  prohibition  lies,  refolved.  Jo*  259;  Matingiey  v.  Martin.  .l~Wife  or  not  wife  is  triable 
ftconiDOolaw,  but  whether  lawfully  married  or  not,  is  triable  in  the  ipiritual  court.  Sti.  10.  Fafch. 
13  Car.  Betfworth  v.  Beftfworch.—— Jenkins,  z8q.  pi.  26-  fays,  the  fpiritual  court  has  nothing  to 
do  with  the  legality  of  the  marriage,  but  where  the  temporal  court  commands  them  to  inquire  and  cer- 
^y  it,  and  this  in  n:al  a^ons  only* 

[8.  Rot.  Pari*  25  E.  3.  2  Part.  N.  64.     Upon  petition  of  the  [  229  ] 
cltrgjr,  the  king  anfwercd,  if  titit  of  voidance  be  taken  in  plea  be- 
fore juftices,  whereof  the  conufance   appertains  to  the   court 
chriftian^  let  the  party  have  his  challenge,  and  the  juilices  do 
him  right.] 

[9.  Thcfe  pleas  here  enfuing  are  *  mere  fpiritual, whereof  the  ec-  •Thofe 

clefiaftical  court  may  hold  pica,  fcilicet j  de correEltonihus  quas  praclati  ^^'"8* "" 

faciunt,  pro  mortali  piccato^  fcilicet,  pro  \  fomkationey  adulterio  isf  ,-  l_^^-^ 

Xbujufmodiy  {|  pro  quibus  aliquando  infligitar  p%na  §  corporalis,  ||fo1.  219. 

aliquando  pecuniaria,  maxime  fi  convi£tu8  fuerit  de  hujufmodi  ^—^ 

liber  homo.      Item  fi  pnelatus  puniat  pro  ccemeterio  non  claufo^^  ^y  fp*>"tual, 

iccli^a  difcoopertay  vel  tion  decenter  ornatoy  in  quibus  cafibus  alia  hwc*no*  ^ 

P^m  non  poteft  infiigi  quam  pecuniaria.     Item  fi  reftor  petat  verfus  temporal 
parochiaoDS  ••  oblationes  (3f  decimal  debitas,  vel  confuetas ;  vel^  mixture, 

rrBfr  agat  contra  reftorem  de  decimis  majoribus,  vel  minoribusy  durn-  ccrrcdlions 

modo  mnpetatur  quarta  pars  valpris  ecclefta.    Item  fi  reftor  petat  wor-  profalute 

tuarium  in  partibus  ubi  mortuarium  dari  confuevit.     Item  ^i  prae-  '»*'*'^*  l^c- 

htus  slicujus  ccclcfiae,  vel  advocatus  petat  a  re<ftorc  f  t  p^nfionem  fchifms, 

Cbi  debitam,  omnes  hujufmodi  petitiones  funt  facienda  in  foro  eccle^  holy  orders 

j%Ji«.  \\  StaUitum  de  circumfpecfe  agatis.     14  E.  l.  in  Magna  ^f^-** ^^clikc, 

Ciarta^foL  89.     Rot.  Pari.  25  E.  3.  2  Part.  N.  62.     It  was  pray-  {^^r\tuA 

ed  by  die  clergy  that  this  (latute  might  be  confirmed,  yet  it  is  not  things,  but 

doUCl  the  power  of 

...  granting 

sdouniftration  aod  probate  of  tcftaments,  do  not  de  jure  communi  belong  to  the  c6u.t  chriftian. 
1  Inft  4S8. 

t  The  cooufance  of  all  fvmicatms^  adulteiies,  and  fufplchui  living  in  aduUery^  belongs  to  the 
ecclefiaftical  court.  Jo.  259.  Matingiey  v.  Martin.  In  ancient  time  the  king*s  couris,  and  efpe- 
ciilly  the /rff,  had  power  to  inquire  of  and  punifti  fornication  and  adultery,  by  the  name  httbti^tv  te^ 
r<*  Legerwittf  for  which  fee  Somner^f  GlofT.  verbo  Lethen%'iihe,]  and  it  appears  often  in  Doomlday- 
Mok,  chat  the  king  had  the  fines  aifeiTed  for  thofe  offences,  and  that  they  were  afTcfled  in  the  king's 
coorts,  and  could  not  be  infliAed  in  court  chriftiari.     2  Inft.  488. 

I  This  extends  tofoiicitarion  of  cbaftlty  of  any  woman,  and  to  incefty  the  firft  whereof  is  a  Icfs,  and 
^  laft  a  greater  oflencc  than  thofe  mentioned  of  fornication  and  adultery.  2  Inft.  4.88. — Cited  per 
Vaoghao  Ch.  J.  Vaugb.  212.  in  cafe  of  Harrifoii  v.  Burwel. 

S  Pecuniary  puniOiment  muft  be  intended  by  way  of  commutation  of  penance.     2  Tnft.  489. 

%  By  the  words  {chu:ch  uncovered)  is  intended  not  only  of  the  body  of  the  church,  which  is  pa- 
VQchial,  but  alibot  am  public  ehapel  anmxtd  to  it ;  but  it  extends  not  to  the  private  chapel  of  any,  tb'.u^h 
fxej  td  tie  thurcbf  tot  that  muft  be  repaired  by  him  that  haih  the  proper  ul'c  of  it ;  bui  as  to  the  fi^ft 
tbe  pariih'oners  ought  to  do  it  per  confuctudinem  notoriam  8c  approbatam,  and  the  conufance  thereof 
ualbwed  to  them  by  this  j^,  but  the  chance!  is  to  be  repaired  by  the  parfon,  &c.     2  Inft.  4S9. 

**  Oblaiones  dicuntu.*  qusecunquc  a  piis  fiJsliburcjue  chriftianis  offeruntur  Deo  Sc  ecclcfix,  five  lej 
fididx  J  five  mob'.!e>.     2  Inft.  ^"^g, 

ft  :n  cafe  uf  a  penfion,  Sc  pro  rationnbili  parte  bonorom,  both  temporal  and  ece'efiaftical  courts 
^^^ejurifiifticn.  Pci  TwiMcn,  Kainsford,  and  Wild,  z  Lev.  128*  HiU.  26  Scz-j  Car.  2.  B.  R. 
Tnftotd  f .  Trifford, 

S  4  Jt  This 
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ti  This  f!atute  of  circumfpcf^e  agstis  was  made  in  13  £•  i*  and  it  called  by  that  name,  becaofeic 

begins  thus,  viz.  The  kirg  to  his  judges  Jendttb  gnttingj  ufe ycurfeJves  circumjfte8ly  im  all  matters  caunv" 

ing  the  *  bifliop  of  Norwich  and  bis  clergy  y  not  punTjhhg  them  if  they  hold  plea  in  '\'  court  chriftian  »/ 

Juch  tp'.rgs  as  he  mere  fpiritual.  *  The  bilhop  of  Nonmch  la  put  here  only  for  an  eiasipie,  bat 

it  extends  to  ail  bijl'ops  wichin  this  realm.     %  Inft.  4S7,— —  PK  C.  36.  b*  in  Platt^s  cafe. 

■\  It  is  called  court  chriftian,  becaufe  as  in  the  fecular  coarts  the  king's  laws  deternfifne  caufes,  foin 
cccicfiaftlcal  courts  the  Jaws  of  Chrift  fhould  rule  and  dired  j  and  therefwe  the  jodga  In  thofeconrts 
are  divines,  as  archbiihops,  biihops,  archdeacons,  &c.  And  it  may  be  found  among  the  laws  pub. 
liibed  before  the  Conqueft  by  king  Edgar  thus,  via.  Celeberrirous  autem  eat  omni  (atrapia  confentus  bis 
quotannis  agitor,  cut  quidem  ill  us  d:oce6s  epifcopus  &  aldermannus  interfunto,  quorum  alter  jura 
divina,  alter  humana  populum  edoceto.     2  Inft.  488. 

Till  the  biibop^  jutifdidiion  was  increafeJ  by  aft  of  parliament,  be  could  hold  plea  only  in  masters 
teftamenury  and  matrimonial,  bgt  by  the  ftaiute  de  circumfpe^e  agatis,  and  of  articuli  cleri,  be  may 
now  hold  plea  in  many  other  tafes.  2  Mod.  xi8.  Mich.  28  Car,  2.  C.  B.  in  cafe  of  Wata&cad  «» 
the  Biihop  of  Chichclier.— 2  Inft.  4S7.  537. 


C  230  ]  (O.  e)     Ecclefiaftical  Law.     Sentence. 

S.  P.per      [i.  T  F  a  fentence  be  given  hy  the  ordinary  or  other  ccclefiaftial 
a  Vent.  41.  j^^<^g^>  '^  '-^  ^^  ^^  prefumed  by  the  judges  of  the  common  law, 

Fafch.  that  it  is  according  to  the  ecclcfiajlical  lanvy  and  Jo  thej  ought  to  allov^ 

aaOar.  2.     ,y,     Co.  C.  Cawdry,  7.  adjudged.] 

in  cafe  of  -^  »   /         j      o       -1 

Grove  V.  Dr.  Uliiot. 

J0.303.S.C.  [2.  If  the  high  commijfion  deprives  a  man  of  his  benefice  by  force 
Thaithc*Ch.  of  their  commiflion,  and  it  is  found  by  fpecial  verdi£l  that  they 
J.  delivered  deprived  him  virtttte  liter,  paten^  they  being  authorifed  fecundum 
the  opinion  formam  Jlatut*  virtute  commijftonis^  for  divers  contempts  to  the  or* 
thlt^thetc-  di^^ary,  though  the  particular  caufe  is  not  found,  yet  it  is  good, 
cleiiafticai  and  the  Court  ought  to  prefume  the  fentence  to  be  well  given, 
commiffion-  ^3  well  as  if  it  had  been  given  by  the  ordinary ;  becaufe  the  king 
\vdl"^fTr  ^  ^  ^ig^i  before  the  Jlatute  of  I  EL  make  commijjioners  hy  his  letters  pa^ 
gpod  caufe,  tents  to  proceed  accord: tig  to  the  eccleftafical  law  ;  and  here  it  ap- 
^^^'}y^  pears  that  this  proceeding  was  againft  a  fpiritual  perfon,  and  by 
perfon^of*^*  ecclefiaftical  cenfure,  fcil.  deprivation,  and  npt  againft  a  man  ac- 
his  benefice,  cording  to  the  ftatute  of  I  El.  and  therefore  the  Court  ought  to 
aswcllasthe  gjyg  gredit  to  their  fentence,  without  (hewing  the  ca\Lfe  in  par- 
ordinai^^j  ticular.  Trin.  1 1  Car.  B,  R.  between  Ali,en  and  Nash,  adjudg* 
and  when      ed  upcn  a  fpecial  verdici.     This  concerned  one  Huntley.     In- 

findi^ilfathe  *^^^^^>  ^'  ^  ^^^'  ^^^*  5^^'  ^^^  ^^^®  agrees  with  Caudrey's 
¥fasdepriv-*  cafc.  Co,  5.  7.  and  the  Court  vouched  the  Old  Book  of  Entries, 
ed, though  tit.  Abbe,  I.  where  it  is  pleaded  to  he  made  by  commiflioa 
iaufcd^^  generally.  But  nota,  that  the  Court  feemed  that  if  fuch  fentence 
not  appear  had  been  grounded  merely  upon  the  Jlatute  of  i  EL  againfi  a  layman* 
eithc;'  la  the  that  then  the  caufe  of  the  fentence  ought  to  appear  to  the  Courty  by 
JSTnttncc*^'^  et"  ^^^^^  ^^  might  appear  to  the  Court,  that  the  matter  for  which 
it  is  good  the  f;intence  was  given  was  within  the  jurifdi^ion  of  the  high  com^ 
enough.         tniffion.'^  "  *  .       "* 


A 
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(p.  c)    Of  what  EffeS  it  fliall  be  in  our  Law.         foi.  »«>. 


'^ — w— » 


[i.  T  F  the  clerk  of  J.  S.  be  admitted  and  inftituted,  and  after  the  Cn-jm^Si* 

^  clerk  of  J.  D.  is  admitted,  inftituted,  and  indulged,  which  rJj'T^  ^ 

is  void,  becaufe  the  church  was  full  before,  and  fo  this  ^fuper  19,  iraiy, 

inJUtutm^  and  after  the  in/litut'um  of  the  clerk  of  J.  S.  isfentenced  to  Pafcii.  an4 

hi  irrita  Cff  nulloj  (becaufe  he  was  inftituted  contrary  to  a  *  ra-  ?^"'*5  ^3^ 

veiU  entered,  admitting  this  to  be  a  good  caufe,)  yet  it  ihall  notfo  iRoII.  r.6. 

rtlate  to  make  the  inftitution  and  indudion  of  the  clerk  of  J,  D.  good  Hill,  ifjac, 

ab  initio^  which  nvas  void  before,     Hil.  15  Jac.  B.   R.  between  %^y^^\ 

Hitching  and  Glover,  adjudged;  forotherwife  by  fuch means  iiirutionaiid 

a  purchafcr  may  be  utterly  defeated  of  his  temporal  inheritance,  »nduaion 

becaufe  this  fentcnce  may  be  after  fix  months  j  for  then  he  is  with-  |^^,?!|f^ 

out  remedy.]  caveat  wm 

entered,  and 
the  ecdefiaftical  court  cannot  meddle  with  It.     Litt.  R.  165.  Stevens  v.  Criip* 

[2.  If  a  layman  be  admitted,  inftituted,  and  indufted  to  a  be- 
nefice, and  after  fix  months  he  is  deprived^  becaufe  he  is  a  layman, 
and  a  fentence  of  nullity  oi  his  admiffion,  inftitution,  and  indudlion, 
yet  it  (hall  not  fo  relate  to  make  a  title  of  lapfe  to  the  ordinary  ;  for 

otherwife  by  fuch  means  the  temporal  inheritance  may  be  taken  [  23 1  ] 
away.    D.  ^  £1.  294.  adjudged.] 

[l-  Rot.  Pari.  1 5  'T*  H  E  clergy  prayed  that  they  ought  not  to  be  taken  Prynne's 

E.  3.  N.  19.       *    nor  imprifoned  without  caufe  or  procefs  of  ^^^^  ^*** 

-law  by  the  mjnifters  pf  the  king  by  his  commandment^  againfi  the  no'jq^,** 
Imp  and  ufages  of  the  land.  To  which  the  king  anfwered,  that 
his  intention  is  not  to  do  contrary  to  the  law,  but  if  any  is  taken 
by  command  of  the  king,  it  is  done  for  juft  caufe  by  the  ordinance 
made  in  the  parliament  of  Northampton,  &c.  Such  petition  by  them 
made,  15  £.  3.  N.  21*  againft  imprifonmeats  made  of  them  by 
the  juft  ices.] 

[2,  Rot.  Pari.  15  E.  3.  N.  22,  30.     The  .clergy  complain,  that  Prynnc'a 

when  it  is  returned  that  a  clerk  has  no  lax-fee  in  his  bailiwick,  im-  ^°*^*  ^*** 

mediately  a  capias  is  awarded,  where  they  ought  to  fend  a  writ  to  j,  ^  --\ 

thi  hijbop  his  ordinary,    to  caufe  him  to  come ;    and   when  any  N©  30— 

clerks  are  condemned  before  them  for  any  fum  for  apy  caufe,  the  J/  ^J"!^ 

juftices  command  to  levy  the  faid  fum,  without  fending  to  the  brought 

bjfliop  his  ordinary,  by  which  commandment  the  lay  minifters  vponan 

enter  the  fee  of  holy  fhurch,  and  the  goods  and  chattels,  &c.  «*8»**"n«» 

To  which  the  king  anfwered,  the  procefs  aforefaid  is  allowable  judgment 

by  the  law  of  the  land,  and  has  been  time  whereof  memory,  &c.  »  wri;  of 

And  it  is  not  the  intention  of  the  king,  that  any  layman  enter  the  J{J^  A^^^-i' 

fee  of  holy  church  againft  the  privileges  and  franchifes  thereof.]  rai^nl%tt 

the  deftiid- 

9^t  is  cltrUut  btnefdatm  nullum  haicns  !aU»m  fa^um^  &c«  the  plaintiff  fhaU  have  9  wnt  to  the 

luAo|i 


a  re* 


in 

and 
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hiihop  of  the  fanie  dSocefe,  to  warn  the  defendant ;  and  if  he  appears  not,  or  (hews  po  matter  wEere- 
lore  execution  ihouid  not  be  granted,  then  a  writ  ihali  be  awarded  to  the  bifliop  to  levy  caecution  de 
Wait  ecdefiafticis.     Gibf.  Cod.  1 7. 

In  an  a^on  of  Mcnunt,  8k>  the  bodj  of  a  clirgyman  Jba/l  not  he  trrrfted  by  capias^  bat  the  (hcnflF 

can  only  return  quod  ciaricus  eft  beneiiciatas,  &c.     Gibf.  Cod.  15 Nor  upon  ilatute  (laple  or 

ftatute  merchant  J  for  which  purpofe  there  is  not  only  the  claufe  in  the  writ,  fi  alicnos  fit,  Regtfter, 
foj.  146,  147  9  hot  a  fpecial  writ,  forbidding  the  (herifFto  arreft  bittj  or  if  he  be  taken  by  fuch  pro- 
cess, a  writ  is  provided  for  bis  difcharge.    Gibf.  Cod.  15. 

[3.  Rot.  Pari.  45  £.  3.  N.  15.     Bccaufe  in  this  prefent  parlia* 

ment  it  was  (hewn  to  the  king,  by  all  the  lords  and  commens  6i 

P  nne  s  ^  England,  tliat  the  government  of  the  realm  has  long  been  made 
Cott.  Rec.    hy  people  of  holy  church,  which  are  not  juftifiable  in  all  cafes, 
Abr.  i3z«    by  which  great  mifchicfs  and  damages  have  happened  in  time  pad, 
'^*        and  more  might  happen  in  time  to  come,  in  diiherifon  of  the 
crown,  and  great  prejudice  of  the  faid  realm,  by  divers  caufes 
which  one  might  declare,  they  pray  that  lay^eopU  and  no  other  be 
€hofen  chancellor^  treafurer^  clerk  of  the  privy^fealj  barons  rf  the  &f- 
ehequer^  chamberlains  of  the  Exchequer^  comptroller^  and  all  otber 
great  officers  and  governors  of  the  realm,     Anfwer,  the  king  will  or- 
dain upon  this  point  as  to  him  (hall  feem  beft  by  the  advice  of  his 
good  council.] 

4*  Befides  the  many  confirmations  of  the  great  charter  in  parlia- 
ment, (which  included  a  confirmation  of  the  rights  and  liberties  of 
the  church  and  clergy,)  and  befides  other  general  confirmations  of 
the  rights  of  the  clergy,  in  conjunction  with  thofe  of  the  laity, 
there  have  been  divers  a£ts  and  claufes,  efpecially  in  favour  of 
the  clergy.  Accordingly  divers  of  our  kings  before  the  Conqucft 
(particularly  Edivard  the  Elder j  Edgar^  Canutus^  and  Edward  the 
Confejfor)  begin  their  laws  with  fpecial  provifions  for  the  liberties 
of  the  clergy,  of  which  therefore  the  ufage  fince  is  only  a  cod- 
^  232  3  tinaance.  And  it  is  obfervable,  that  many  of  the  confirmations 
were  made  at  the  fpecial  requeft  of  the  commons  in  parliament, 
whofe  petitions  frequently  began  with  fuch  a  general  claufe,  in 
favour  of  the  church  and  clergy.  Gibf.  Cod.  5.  and  fee  Ibid,  ta 
pag.  22. 


!i"if^   (Q^e.  7)     *  Ordinary y  and  Power  of  the  Ordinarj. 

Kament  we 

find  the  bi*  [i.  'HP HE  ordinary  himfelf,  without  any  canon  or  cuftom,  can- 
&op  to  be  1     jjQ^  command  any  layman  to  ob/erve  any  new  ceremony  in  the 

dinary,  and  church.] 
fo  taken  at 

the  common  law,  as  having  ordinary  jurifdifiion  in  caufes  ecclefiaftical,  albeit  in  the  civil  law,  wheaca 
that  word  (ordinarius)  is  taken,  it  fignifiec  any  judge  authorized  to  take  c(^nisance  of  caufes  propcio 
fuo  jure,  as  he  is  a  xnagiftrate,  and  not  by  way  of  deputation  or  delegation.  The  word  (ordinal  y)  doth 
chiefly  take  pUce  in  a  bi(hop  and  other  fuperiors,  who  alone  are  univcrfal  in  their  jurifdidioos;  yet 
under  this  word  are  comprifed  alfo  other  ordinaries,  viz.  fuch  as  to  whnm  ordinary  juri£li^OQ  doth  of 
right  bcloQgy  whether  by  privilege  or  by  cuftom.     Godolp.  Rqi.  23.  cap.  3. 

• 

[2.  As  if  the  ordinary  command«,  that  no  feme  after  (be  has 
bad  a  child,  ihall  be  churched,  if,  when  {he  comes  within  the 
church-door,  fhe  does  not  kneel  down,  and  make  her  orizons  to* 

wards 
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wards  the  Eaft,  and  alfo  come  in  a  vail ;  this  command  is  not  law* 
fal,  becaufe  there  is  not  any  cuftom  fince  the  reformation,  nor 
any  canon  for  it ;  and  alfo  the  manner  of  churching  is  ordained  by 
the  Book  of  Coitimon  Prayer,  which  is^confirmed  by  the  ftatute  of 
I  EI,  and  the  ordliiary  of  himfelf  has  not  any  fuch  power  to  im- 
pofe  fuch  new  ceremonies  upon  the  laity.  P.  20  Ja.  B.  R.  in 
one  Shipj)am's  cafe,  the  wife  of  an  alderman  of  Norwich,  who 
was  excommunicated  by  the  chancellor  there  ex  officio ;  refolved, 
by  Lee  and  Chamberlain^  contra  Houghton,  and  day  given  why 
prohibition  ihould  not  be  granted.  But  it  was  flayed,  l>ecaufe  it 
was  certified  by  divers  biibops  to  be  the  common  cujicm  of  the  church 
of  England.'} 

3.  It  was  agreed  that  the  ordinary  in  his  y'Atztion,  JbaJl  make  the 
prnfinmun  fuftain  their  belUy  ornaments^  C^r.  Bv.  Depofition,  pL  2» 
cites  j|H.  4*  I2« 


232 


(R.  e)    *  Depofition. 


And  Tvhat  fhall  be  Catsfe  to 
ofe. 


depofe 


Fo].  22X1 


[iff  J  F  an  abbot  aliens  his  land  which  he  has  in  right  of  the  hou/cj 
^  he  ihall  be  :|:  depofed  as  a  dilapidaior  domus.     20  H.  6. 
46«||  9  E.  4.  34.  adjudged  accordingly,  29  £•  3.  i6.J 


•  Depriva- 
tion h  an 
eulfjiaftiul 
cenftrtf  b j 
which  * 
clergymtnis 

dcprifed  of  his  beoeSce.     D^raAat'nm  it  aa  ecdefiaftical  ccnfure,  whereby  a  clergyman  j«  deprived  of 
his  ofiiers*    It  is  otherwife  called  depontion.     A  fenience  may  not  only  be  given  for  this  purpcfe,  but 
.  the  cleik  may  be  folexnnly  ftripped  of  his  clerical  habit.     Wood's  Jnft. 

t  S.  C.  cited  9  Rep.  98.  b.  Trin.  13  Jac.  in  Bagg*8  cafe.-.-S.  C.  cited  11  Rep.  72.  b.  Palch* 
13  Jac.in  Macoalvn  Colligs's  caisy  cues  1  H.  4.  3.  b.  and  11  H.  6.  35  £.  i.^|  Br.  Depo- 
fition, tec.  pi.  4.  cites  S.  C. 

I  Dil^flJ^icn,  by  the  opinion  of  Lord  Coke,  3  Inft*  204.  is  a  good  caufe  of  deprivation ;  butfome 
tHnk  rite  aathorltics  he  cites  in  the  margin  do  not  prove  it,  viz.  29  E.  3*  16.  where  it  is  true  there 
is  not  ooe  word  to  that  purpofe.  And  3  H.  4.  3.  is  only  the  opinion  of  Serjeant  Tyrwhit,  whereThirn« 
ingCh.  J.  is  of  opinion,  that  if  a  biihop,  archdeacon,  &c.  committed  wafte  in  cutting  wood  which 
^  l>ad  in  right  of  the  church,  they  were  not  puniihable  at  common  law  ;  and  then  demands  of  the 
bar  bow  the  party  could  be  paniihed  in  the  principal  cafe  ?  'Whereto  Tyrwfait  anfwers,  he  ihall  be  de- 
pofed as  a  dilapidator  of  hie  houfe  j  and  Thirning  replies,  let  that  be  as  it  will,  (i.  e.  by  common  law) 
}etbythe)aw  of  the  land  he  is  not  punifhable.  Notwithftanding  which  I  think  clearly,  that  §at ' 
CMBinoa  Uw  an  action  of  wafte  lay  for  dilapidations  in  ecclefiaftical  faoufes  and  buildings  ;  and  diaC 
tbeiein  the  place  wafted  was  recoverable,  which  was  tantamount  to  a  deprivation.    Watf.  Clei^* 

U»t  54f  55- 

And  in  the  9  £•  4«  34.  it  is  held,  per  Moile  J.  tb^t  if  *fon  gtnfts  an  abhot^  &c,  10 1.  to  pray  for  the 
fitl  of  bit  father^  and  be  fptnds  the  money  f  he  ftiall  not  be  deprived,  becaufe  he  received  the  gift  in  jure 
pfoprio  (or  in  jure  perfoose)  j  but  if  he  aliened^  6cc,  any  of  the  abbey  lands,  he  might  be  deprived,  for 
thofe  he  had  in  jure  domus.  And  it  fecms  to  me  there  is  the  like  reafon  for  a  deprivation,  where 
vsfte  is  done  in  houfes  or  lands  held  in  jure  ecclefiae*     Watf«  Clerg.  Law,  55. 

Tboujj(h  in  equity  deprivation  may  well  belong  to  dilapidators,  yet  that  it  hiath  evte  been  inftided,  ap- 
pears not  by  any  thing  that  is  alleged  either  out  of  the  books  of  common  or  canoo  law,  which  fpeak  only 
oi aHenatioKi,    Cibf.  Cod.  Iii6. 

H  233  ] 

[2.  Before  iheflatute  18  EL  cap.  7.  if  an  incumbent  had  been  Hob.a88te 
cmnBed  by  verdiB  of  homicide^  and  could  not  purge  himfelf  of  it,  jJSudged.-^ 
tfiishad  been  caufe  of  deprivation*  Trin.  15  Ja.  B.  R.  between  Cro.j.43o« 
Berle  and  Williams,  per  Curiam  j  for  he  was  criminofusJ\         ^*  ^'  *»/ 

[3.  Bui  otherwife  it  had  been  if  he  had  purged  lumfeif  thereof  s«tfrt%afc, 
^  was  agreed  in  the  fame  cafe.  J 

l^.But 
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C4«  Bui  mwAoa^lhcpitrgatum  be  taienawajbjl%ELe^^ 
yet  die  crime  remains^  and  the  conviftion  hj  verdict  of  homicide 
Hull  bind  him,  and  fohe  may  be  deprived  for  it.  Tr.  15  }a.  B.  R. 
between  Scrle  and  Williams.    Refolved  per  totam  Cumin, 
and  prohibition  denied.  Contra,  Mich.  27,  28  £L  B.  Rotulo,  2574. 
between  Nichols  and  Chafe.    Prohibition  denied  in  fuch  cafe.] 
[5.  V  z^axhnfpeah  againfi the  Book  tf  Commm  Prayer  tlkik^^ 
by  the  ftatuie  of  i  El.  this  is  good  caofe  of  deprivation  by  the 
ecdefialUcal  law,  without  any  aid  of  the  bid  ftatute ;  for  he  11^ 
fpeaks  againft  the  peace  and  quiet  of  the  church,  is  not  wordijto 
be  a  governor  of  the  church.     Co.  5.  Ca wort's  cafe,  5.  h^  ad- 
judged.    And  fame  cafe,  37  £1.  B.  R.  Cawdrt  and  Acton, 
though  it  was  objedled  that  it  was  but  malum  prohibitum.     And 
this  power  of  deprivation  is  not  taken  away  by  the  lEud  a£k  from 
the  ordinary  for  the  firft  ofience  being  in  the  a£Brmative.     And 
alfo  there  is  an  exprefs  provifo  which  excepts  it.  Co.  5.  Cawdrt,  j. 
adjudged.] 

6.  By  die  common  law  there  are  two  forts  of  iegraiing  i  one 

fummarj^  by  word  or  fentence  only  ;  and  the  otlicr  foUmrty  by 

divefting  the  party  degraded  of  thofe  ornaments  and  rights  which 

are  the  enfigns  of  his  order  or  degree.     Gibf.  Cod.  1 104. 

S.  P.  Mo*         7-  The  king  wtbout  parliament  may  make  orders  and  conftitntions 

755-  pi-      for  the  gpnxrnment  of  the  clergy^  and  may  deprive  them  if  they  obey 

i^Sw^  not.     Cro.  J.  37.  at  an  aflembly  of  all  the  judges,  and  of  the 

chanbcr.      archbiihop  of  Canterbury,  bifhop  of  London,  and  divers  of  the 

nobility. 

•Dal.  51.         ^-  *  H^tfy^  fif^if^f  irreligion,  p^j^i  smd  excommunlcaiiony  arc 

pi.  19.  per    good  caufes  to  deprive  a  clerk  ;  fo  of  homicide^  if  he  be  attainted 

^*"***°®»      and  not  pardoned ;  otherwife,  if  pardoned  ;  for  pardon  reftorcs 

him  to  the  benefit  of  law.  JenL  259.  pi.  55.  cites  Hob.  Seaik't 

cafe. 

9.  It  was  refolved,  that  if  bifhop,  archdeacon,  parfon,  &c.  ^ata 
all  the  treesy  this  b  good  caufe  of  deprivation.  1 1  Rep.  98.  b- 
Trin.  13  Jac.  B.  R,  in  Bagg's  cafe,  and  cites  2  H.  4.  3.  b.  ac- 
pordmgly. 

10.  Where  a  flatute  makes  it  a  part  of  a  hifbof^s  office  to  tender 
oaths  on  ordination  of  any  perfon,  if  the  bifhop  difobeys^  it  is  good 
caufe  pf  deprivation;  and  then  the  metropolitan  may  proceed 
againft  hiin  for  doing  contrary  to  the  duty  of  his  office,  but  not 
to  punifli  him  as  for  a  temporal  offence.  12  Mod.  239,  240. 
Bifhop  of  Stf  Pavid's  v.  Lucy. 

1 1  •  Mifi^yifig  revenue  is  caufe  of  deprivation.  1 2  Mod.  24O4 
Mich.  IQ  W*  3*    j^ifhop  of  Su  David's  v.  Lucy. 
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(S,  c)    *  Guardian  of  the  f  Spiritualties.  The  Guar-  J^J;?^ 
dian  of  the  Spiritualties.     Who  is  of  Common  •Thepowef 

1?  ?  tfXy  ¥  *"**  jurifdic- 

*^^g"^*  tionofthis 

office  in  the 

[l.  r\  F  common  right  the  dean  and  chapter  is  guardian  of  the  very  ancient 
^^  fpiritualties  ^  the  metropolitan  in  time  of  vacation.]  and  was  in 

ufe  before 
die  tine  of  £•  i.     This  ecdcfiafljcal  office  is  in  being  immediately  upon  the  vacancy  of  an  arcU' 
cpifcopal  fee,  as  when  a  binioprtcic  happens  to  be  vacant.     Godolp.  Rep.  in  tlie  Introdudlion,  9. 

t  Spimiulties  are  all  manner  of  jurifiiidiont  of  courts  ;  as  to  grant  adminiftrations>  to  prove  wlUst 
to  grant  licences  to  marry,  &c.     Sav.  52*  Pafch.  25  £liz.  Anon* 

[2.  Of  inferior  bi/hoprich  in  time  of  vacation  the  dean  and  chapter  9^|^°!J*"^ 

of  the  fee  of  common  right  is  guardian  of  the  fpiritualties,  and  not  con^Jn^ 

the  metropolitan.  Contra,  31  H.  6.  10.  admitted,  Dub.  17  £.  3*  law,  the 

23.  b.     And  there  it  is  faid  by  Stouf,  that  in  time  of  R.  i.  and  ^\^^^ 

always  before,  the  metropolitan  was  guardian  till  the  time  of  H.  3*  devacute 

and  then  by  default  compofition  was  taken  for  it.]  of  the  bi^^ 

fhoprick,  it 
^gardian  of  the  fpiritualties,  as  appears  T.  P.  17  £•  3.  23.  but  now  the  archbiihops  have  ufed  tohavo 
tUs  by  way  of  compofition,  as  great  lords  will  incroach  all  into  their  own  hands.  Per  Coke  Ch.  J« 
Bat  by  Doderidge,  every  archbiihop  is  guardian  of  the  fpiritualties  of  all  the  bifliops  within  his  provinoet 
but  fede  vacante  of  his  own  diocefe,  the  dean  and  chapter  thereof  is  guardian  of  the  fpirscualtiea.  Ccko 
fajd,  that  this  commenced  by  way  of  compofition,  but  that  originally  it  wai  not  fo,  but  the  4ean  and 
chapter  Was  guardian.  But  Doderidge  faid,  it  does  not  appear  fo  by  our  books,  no  mention  being  made 
of  any  fuck  compofition,  but  that  the  guardian  of  the  fpiritualties  is  to  be  according  to  the  difterence 
betwoa  a  province  and  a  diocefe.     3  Bulft.  176,  177.  Pafchi  14  Jac.  in  the  cafe  of  Graoge  v. 

DCDIIJ. 

12'  5  E-  2.  Quare  Impedit,  165.  admitted^  that  during  the  va-  inaprohlW- 
cancy  of  the  bijhoprick  of  Durham  the  archbi/bop  of  Tori  is  guardian  ^^bSlLp 

of  the  fpiritualties.]  pleaded  a 

prefcriptiot, 
thst  he  and  his  predecefTors  have  tinae  out  of  mind  been  guardian  to  the  fpiritualties  of  the  biihoprick 
ofDnifaam,  fede  vacante  ;  and  iflue  was  joined  thereupon,  and  tried  ac  the  bar  this  term*  Hale  faid^ 
de  jme  coonnuni,  the  dean  and  chapter  were  guardians  of  the  fpiritualties  during  the  vacancy  as  to 
mattcn  of  jurifdidion ;  but  for  ordination  they  are  to  call  in  the  aid  of  a  neighbouring  biihop,  and  ib 
is  LinwDod.  But  the  ufage  here  in  England  is,  that  the  arci)bl(hop  is  guardian  of  the  fpiritualties  ia 
the  fuffragan  diocefe,  and  therefore  it  was  proper  here  to  join  the  ifluc  upon  the  ufage.  There  was 
noch  evidence  given,  that  anciently  during  the  vacancy  of  Durham,  the  archbiihop  had  exercifed  iu- 
rifdifiion,  both  fententious  and  other,  as  guardian  of  the  fpirltualtie&j  but  fince  H.  Sth's  time,  it  had 
been  for  the  moft  part  adminiftered  by  the  dean  and  chapter.  And  the  verdiA  was  here  for  the  dean 
and  chapter.  1  Vent.  225.  Mich.  24  Car.  2.  B.  R.  The  De<m  and  Chapter  of  Durham  v.  the 
Lord  Archbiiliop  of  York. 

[4.  23  E.  I .  Rot.  Clauf,  Memb.  4.  Prior  de  ecclefia  Chrifii  Can^ 
tutor.     Guardian  of  the  fpiritualties  in  time  of  vacation  of  the 

archbi/boprick.2 

[5.  Of  the  archbiihoprick  of  Canterbury  the  dean  and  chapter  is 
guardian  of  the  fpiritualties  in  time  of  vacation.] 

[6.  C^the  archbi/hoprick  of  Tork  the  dean  and  chapter  is  guardian  ^7^* 
of  the  fpiritualties  in  time  of  vacation,  and  not  the  archbiftiop  of  ^Juk  of 'Ark 
Canterbury,  becaufe  it  is  a  diftinft  province,  and  not  fubordinate  « ^id^  the 
to  the  archbiihop  of  Canterbury.     Contra,  31  H.  6.  10.     ^^'^  T.^i^^^'l'' 
mitted ;  for  there  a  parfon  of  the  province  of  York  had  aid  of  the  tht^irkaaU 
8  metropolitan, 
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ticsyandtbe  metropolitan,  guardian  of  the  fpiritualties  of  the  archbifliop  cf 
ump^^rahies    ^^^^  ^^  ^^"^^  ^f  vacancjT  of  thc  archbiflioprick.J 

as  of  other  bi&opricks,  and  if  aid  be  to  be  had  by  a  parfon  of  the  archbifliop  of  York  at  that  time,  he 
ihall  hare  it  of  the  xnetcopolicaa  j  and  fo  fee  that  Canterbury  is  a  more  high  fee  than  York,  and  itfcesu 
that  at  that  tine  he  may  commit  the  adminiftration*     Br.  Ordinary,  pi,  22.  cites  31  H.  6*  io» 

[  ^35  ]  7*  The  churchy  when  difdiocefaned  by  deaths  tranjlatlon^  or  other- 
Latch.  237.  wife,  or  qtiafi  vidaata,  tvhilji  the  bijbop  is  employed ahout  iranjmanne 
*  ^*  negotiations  in  the  fervice  of  the  king  or  kingdom,  the  law  takes 
care  to  provide  it  a  guardian  quoad  jurifdi^iionem  fpiritualem, 
during  fuch  vacancy  of  the  fee,  or  remote  abfence  of  the  biihop, 
to  whom  prefentations  may  be  made,  and  by  whom  inftitutums^  ad- 
miffiontj  &c.  may  be  given ;  and  this  is  that  ecdefiaftical  officer, 
whether  he  be  the  archbiihop,  or  his  vicar-general,  or  deans  and 
chapters,  in  whomfoever  the  office  refides,  him  we  commonly 
csdl  the  guardian  of  the  fpiritualties.  Godolph.  Rep.  in  the  Inh 
troduflion,  pag.  9. 


clmon^*  (T.  c)     Guardian  of  the  Spiritualties*    What  Thing 

Perfon  (Y)  Jj^  p^av  do. 

fl-  3»  4»  5»  '^ 

(Z)pl.  1. 

S.P.Arg.    [i,  ^npHE  guardian  of  the  fpiritualties  may  0(//7f// am/ />^jBrff» 

c2tb  of  Erans  ▼•  Afcoogh. 

[2.  2  E.  I.  Rot.  Pat.  Memb.  5.  Theking prefented  to  theguarSan 

of  the  fpiritualties  of  the  archbi/boprick  of  Dublin  in  Ireland,  fede 

vacante,  for  a  church  in  Ireland.] 
Tnal  [V)  [3.  The  guardian  of  the  fpiritualties  (hall  try  baftardy.    41  AC 

^.8.  and      29.  adjudged.] 
(Z)  pi.  a.         ^^^  ^2  J.    ^  ^^^  Claufo  Memb.  1 1.  Dorfo.  Letters  direfted  to 

all  the  bifliops  to  make  orizonsfor  the  journey  of  the  king  into  FrancCf 

and  in  the  vacancy  to  the  guardian  of  the  fpiritualties.] 

[5.  23  E.  I.  Rot.  Clauf.  Memb.  4.  Prior  ecclefise  Chrifti'Can- 

tuar.  guardian  of  the  fpiritualties,  in  vacancy  of  the  fame  archp 

biihoprick,  had  afrlon  delivered  to  him,] 

6.  Debt  lies  againfl  the  guardian  of  the  fpiritualties,  as  orJhusry 

in  the  time  of  vacation.     Br.  Ordinary,  pi.  24.  cites  17  £•  2.  and 

Fitzh.  Brief,  822. 

7*  The  guardian  of  the  fpiritualties  fliall  try  the  iflue  of  M  or 

not  able  in  quare  impedit  between  the  plaintiff  and  the  bifhop, 

where  the  archbiihop  is  dead  and  the  fee  void,  and  the  bifhop  re- 

fufed  the  clerk.   40  £.  3.  25.  b.  pL  32*     DaUbeney  y.  the  Biihop 

of  R. 
Larch.  237.       8.  Guardian  of  the  fpiritualties  cannot  confirm  a  leapt.   Per  Nor, 
s.  c.  Arg.  Palm.  461.  Trin.  3  Car.  B.  R.  in  cafe  of  Evans  v.  Afcougo, 

cites  7  H.  4.  97. 
Theguar-  9*  ^S  ^^  ^'  ^^P'  ^^'Z  '^'  cnafts,  Tlotifthe  archbi/boprich  tf 

diamofthc    Canterbury  be  void^  then  fuch  manner  of  licences^  difpeitfations, 

.  facuhicsi 
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faculties,  inflruments,  refcrlpts^  end  other  writingSf  which  may  be  fp'rltualtics 
panted  Ifj  virtue  and  authority  of  this  aB^  Jhall  (during  the  vacation,   ^^^^^^ 
^tbefatttifee)  be  body  done^  and  granted  under  the  name  and  feal  jurifdiaioa 
of  the.  guardian  of  the  fpiritualties  of  the  faidarchbi/bopfor  the  time  <^  «*>« 
beingt  andJbaU  be  of  like  force  and  effeS  as  if  they  had  been  granted  j^^^"  ^ 
tmder  the  name  and  feal  of  the  archbijbopm  granting  /i- 

SJfe^jatms,  frobare  ofwilhy  admirtift rations y  ttc  during  fach  vacancy,  and  of  admitting  and  inftHiit' 
hgc'itrki  prefenteJ  Co  them  \  but  they  cannot  (as  fuch)  conjecrate  or  ordain^  er  prefent  to  'vacant  btnejiitu 

Wood*s  loft.  zy. S.  P.  Go4oJph.  Rep.  in  the  Introdudioa,  9^  10. S.  P.  Godolp.  Rep.  399  40» 

Mp«4.  i.  i,s«3. 

&  17.  And  if  hefhall  refufe  to  grant  fuch  licences^  l^c*  ivhere  by 
law  they  ought  to  be  granted^  in  every  fuch  cafe  the  Lord  Chancellor 
efEngkndy  or  Lord  Keeper  of  the  great  feal^  upon  petition  and  com^ 
plaint  thereof  to  him  made^  may  iffue  his  majefty^s  writ,  direEled  to  fuch 
guardian  (f  the  fpiritualties^  requiring  him  by  virtue  of  the  faid  ^tyrity 
under  a  certain  penalty  therein  limited  by  the  faid  Lord  Chancellor  or 
Lord  Keeper  J  to  grant  the  fame  in  due  form  of  law  ;  othcrwife  (and 
mjufand  reafonable  caufefbewn  for  fuch  refufal)  the  faid  penalty  may  £  2363 
be  incurred  to  his  majeflyy  and  a  commiffion  under  the  great  feal  if 
fued  to  two  fuch  prelates  or  fpiritual  perfons  as  ihall  be  nominated 
by  bis  majefly^  impowering  them  by  virtue  of  the  faid  aEl  to  grant 
fuch  licences,  ^c.  as  -wtitfo  rcfufed  to.be  granted  by  tlie  guardian, 
bTc.  as  ^orefaid* 

10.  The  king  prefented  to  a  prebend  then  void,  the  temporMes  be* 
ing  in  bis  hands  fede  vacante,  and  before  inflitution  the  king  repeals  his 
prefentation ;  notwithftanding  which  the  dean  and  chapter  being 
guardians  of  the  fpiritualties  fede  vacante,  inftitute  and  inflal  the  pre* 
JfeMte.  Afterwards  the  king,  reciting  that  the  pre&ntee  was 
canouice  inftitutus  ex  fua  prxfentatione,  ratified  and  confirmed 
linu  He  died  incumbent ;  in  the  mean  time  a  bifbop  is  created. 
The  king  (hall  haye  the  prefentation  again  \  for  he  was  not  in  ex 
praefentatione  regis,  and  confequently  the  confirmation  void ;  and 
judgment  was  given  (ut  dicitur)  for  the  king.  But  the  reporter 
fays,  quaere,  if  it  be  neceiTary  to  allege  that  the  repeal  was  (hewn 
to  the  guardians  of  the  fpiritualties  before  the  inflitution,  &c.  fo 
as  they  might  have  notice  thereof,  as  of  a  new  commiilion,  &c. 
D.  292.  pi.  70.  Trin.  12  Eliz.  Anon. 

11.  In  a  quare  impedit  the  plaintiff  recovered,  and  had  writ 
to  admit  hit  clerk  direBed  to  the  dean  and  chapter y  guardians  of  thi^ 
Jfirituaitiesy  the  fee  of  the  biihoprick  being  then  vacant,  which  is 
not  returnable  ;  and  before  execution  of  the  writ  a  bifbop  is  created* 
It  was  doubted  whether  the  authority  to  execute  the  writ  be  ceafed 
in  the  dean  and  chapter ;  and  it  feems  that  upon  a  fuggeftion 
nade  to  the  Court  of  this  matter,  eo  quod  nihil  aAum  fuit  in 
breve  praediclo,  another  writ  may  be  awarded  to  the  bifbop^  and  may 
be  returnable  if  it  pleafe  the  party,  &c.  D.  350.  pi.  19.  Pafch« 
18  Eliz.  Anon. 

12.  In  cafe  of  deprivation  for  not  reading  the  Articles  of  Religion^ 
M  required  by  ftatute,  the  notice  to  the  patron  in  cafe  of  the 
fee's  being  vacant,  ought,  to  be  given  by  the  guardian  of  the 

1 1  fpiritualties. 
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ipiritualties,  to  make  a  lapfe  accrue*    D.  379.  b.  pL  54   Pafdu 
22  Eliz.  Anon. 

13.  It  was  a  great  queft ion  upon  a  demurrer  in  law,  if  a  laffe 

devolves  to  the  ordinary^  and  within  thofe  fix  months  the  ordinarj 

is  tranjlated  to  another  biihopYick,  if  the  king,  or  his  metropolitan, 

fhall  prefent  to  that  lapfe,  in  default  that  the  patron  does  not  pre* 

fent.     Noy,  Attorney,  faid,  that  the  warden  of  the  fpiritualdes 

ihall  piefent,  whofoever  he  be.    Noy,  69.  Anon,  cites  Dyer,  78. 

pi.  103. 

Itceafci  i^.  When  the  bifhop  Is  confirmed^  then  the  power  of  xhtguar* 

3»fcn*by     ^^  of  the  fptritualties  ceafes,  and  he  may  confecrate  elects,  confer 

tlie  twgt      orders,  &c.    Lat.  246.  in  cafe  of  Evans  ▼.  Afcough. 

S  Rep.  69.  in  Trollop^s  cafe  — ^— The  bookt  of  common  law  diflfer  mncb  concerning  the  t'mt  when  tU 
fvwer  of  the  guardiun  of  the  fpiritualties  ceaja,  and  that  of  the  biihop  commences.  Some  fay,  opofl 
the  eleAlon  of  the  bifliop,  others  not  till  confirmation.  And  again,  others,  as  to  all  mintfterial  afis, 
upon  eieflion ;  and  as  to  judicial,  upon  confirmation.  But  as  the  matter  Is  underftood  and  piadiied 
at  ibis  day,  the  power  of  the  guardian  of  the  fpiritualiies  ceafes  not  till  confirmatkn.     Gibf.  Cod.  131, 

133. Godolp.  Rep.  in  the  Introdudion,  pag.  9.  fays,  it  ceafes  a$yco«  as  a  new  bifi-cp  h  cznjccr^td 

to  that  fee  that  was  vacant^  or  otheiwiie  tranjlated^  who  needs  no  new  confecratJon. 


Fd.  224.     ^XJ.  c)     Ecclcfiaftical  Courts.     High  CommifiioDa 

[i.  tN  the  diocefe  of  Sarum,  within  the  hamlet  of  Saffertcni 
•^  is  a  chapel  of  ea/e,  which  is  within  the  parijh  of  Tro^ivbridge^ 
and  in  which  chapel  the  parfin  of  Trowbridge  had  ufedtofinda 
chaplain  to  fay  divine  fervice  for  the  inhabitants  of  the  hamlet. 
The  parfon  of  Trowbridge  refufed  to  find  one  to  fay  divine  fervice 
accordingly  ;  he  may  be  fued  for  this  before  the  high  commiflion ) 
for  though  it  be  not  any  of  the  great  exorbitant  oiFences,  yet  this 
offence  is  public,  and  not  private ;  for  he  refufed  to  celebrate  di- 
vine fervice.  P.  6  Ja.  B.  between  Sir  J.  Uhieux  and  Paller. 
Contra,  P.  6  Ja.  B.] 
r  217  1  [2-  A  parfon  may  be  fued  in  the  high  commiflion  court  for 
•^ '  "'  preiiching  againf  the  Book  of  Common  Prayer ^  and  refttjing  to  celebrate 
divine  fervice  according  to  it ;  for  it  is  a  public  offence.  B.  R. 
Cheynet  and  Franklin's  cafe  adjudged,  M.  7  Ja.  B.  Parfon 
Munfield's  case.     Per  Curiam  adjudged.] 

f3.  A  man  cannot  fue  a  contraB  of  marriage  before  the  high 
commiffioners ;  becaufe  this  is  a  civil  caufe^  and  from  their  fen* 
tence  no  appeal  lies.  H.  8  Ja.  B.  between  Clifford  and  Hunt* 
LET.     Refolved,  and  prohibition  granted.] 

[4.  A  divorce  cannot  be  fued  before  the  high  commiluoneiSt 
becaufe  it  is  a  civil  matter^  and  not  criminal,  and  therefore  a  di- 
vorce cannot  be  fued  before  them ;  becaufe  no  appeal  can  be  fued 
thereupon,  they  being  the  higheft  court }  but  ought  to  be  before 
tlie  ordinary.  M.  8  J.  B.  per  Curiam,  and  prombition  granted 
accordingly.] 

[5.  A  man  cannot  be  fued  in  the  high  commiflion  for  the  pr^in 
nation  of  the  fabbath,  but  ought  to  be  fued  for  it  before  the  ordinary* 
M.  8  J.  B.  per  Curiam.] 

[6.  So 
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.  16.  So  z  man  cannot  be  fued  there  for  carrying  oftvood  upon  a  '«  Atmcre*t 
UyJajf,  as  St.  Luke's  day ;  but  ought  to  be  fued  before  the  ordi-  Ei[^."Jei^^ 
narjr.    M.  8  Ja.  B.  Ailmbr's  cafe,  per  Cook.]  the  ihoie  * 

[7.  &  a  man  (hall  not  be  fued  there  for  keeping  ofepenjbop  upon  ^'  "'^^^ 
alK,lyday.M.8Ja.B.]  JS,? 

Rfolfcd  that  the  high  commiffioners  could  notponifli  any  man  for  wrk'mg  on  a  boIyJay,  albeit  it  be  a 
nutter  of  ecclefialhcal  conufaoce,  but  ought  by  the  true  meaning  of  the  iiatuce  of  i  Elis.  to  be  puniihed 
by  tba  diocefan,  4  Inft.  332. 

[8.  The  vicar  of  the  church  of  D.  C2Xinot  fue  the  parfon  of  the  fame  Noy>i49*S. 

AwrA  (who  has  the  advoivfon  appropriate)  before  the  high  com-  ^ j^j  ^J^^* 

Txi\%xs^^x%  for  a  penfton  iffuing  out  of  the  parfonage,  the  parfon  age  917.  ..u 

being  htc  parcel  of  the  pofTefCons  of  a  monaftery,  bccaufe  this  «3  "» '« ^ 

court  was  appointed  for  exorbitant  offences,  and  not  for  m.uin  iff  ^^^^^  Xs** 

tttum^  between  party  and  party,  and  the  ftatute  of  34  //.  8.  has  n^xnc  ot'    - 

ordained  that  fuits  may  be  for  fuch  penfions  in  the  court  of  the  Buiwaik  ▼. 

ordinary.    M.  5.  5  Ja.  B.  between  Roper  and  Bulbroke.    Ad-  Re^^TTs* 

jadgcd,  per  Curiam.]  c.  Byname 

of  Sir  An- 
uony  Roper's  cafie,  frys,  it  was  refoived,  that  the  faid  commiffionert  had  00  authority^  nor  cooiaiiluoa 
u  the  laid  caie. 

[P'  If  one  fues  another  in  the  high  commiflion,  for  notjlanding  r-*^**'n 

ti  the  rehearfal  of  tte  creei^  but  fitting  and  faying  that  the  confiitw  /^"'-^^S'^ 
tiom  of  the  hifhop  'twere  not  lege  divina  [a  prohibition  will  be  granted],  ' 

became  it  is  not  any  enormous  offence.     M.  8  Ja.  B.  Jenner's 
cafe,  per  Curiam.] 

[10.  If  a  feme  fues  for  alimony  againft  her  baron  in  the  high  •  Mar.  80. 

commiffion  a  prohibition  lies,  becaufe   it  is  not  an   enormous  P*^^^*  '7 

crime  within  the  words  of  the  ftatute  of  i  El.  but  a  civil  caufe^  mTbm£ 

which  belongs  to  the  ordinary  of  the  place  where,  &c.  M.  1 7  Car.  Ch.  j.  faid, 

B.  per  Curiam,  between  *  Sir  Edward  Powell  and  his  wife,  a  *'^o"8*i 

prohibition  granted.     Between  Cloberry  and  his  wife,  a  prohibi-  prewde'rJtf 

tion  granted.     Between  Sir  Edmond  Plowden  and  his  wife,  M.  that  the  high 

8  Ja.  Rot.  91 2.    Langton's  cafe,  P.  8  J  a.  Rot.  109.    Multon's  jo«nm»ffion 

cafe,  Hill.  8  Ja.  Rot.— Eurte's  cafe,  M.  4  Car.  Rot.  i(Jo3.—  ^H^tL 

Stanlte's  cafe,  Mich.  4  Car.  Mayle's  office,  Luck's  cafe.  And  mony,  and 

f'lCTcforc  in  king  James's  time,  it  was  xefolved  by  all  the  twelve  «""^«^  '•'« 

judges,  that  they  ought  not  to  hold  plea  of  alimony ;  and  upon  was  norjaw, 

^bat,  alimony  was  left  out  of  their  commiflion  for  five  years  after.  And  aitho* 

7ja.Rot.  1154.  f  LANGDALE'scafc.    Prohibition  granted.    And  "l^'^^^w^n 

^  B,  R.  divers  imprifoncd  for  alimony,  at  leaft  20  [were J  bailed.]  thdr  com'- 

miHion,  that 
*  wei  not  ipikc  it  law  if  it  be  not  within  the  ftatute  of  i  Eliz.  to  which  Crawley,  R«ve,  and  Fofter  J. 

^PM^i  aad  they  all  agreed,  that  they  may  as  wtH  charge  my  land  with  a  rent-char^e,  as  grant  alimony 

•Wofit,,       .-f  laRep.  58,  59,  60.  Mich.  6  Jac.  S.  C. 

[  238  ] 

II.  The  high  commiflion  court,  which  was  crcfkcd  in  virtue  The  high 

•f  I  El.  cap.  18.  being  abolifhed  by  ftat.   16  Car,  i.  cap.  11.  the  ^°";^^"^" 

extent  and  exercife  of  that  authority  are  now  matters  of  merefpe^  caufc/ec- 

"dation^  and  curiofity ;  and  therefore  it  may  only  be  obferved,  in  cicfiafticai, 

general,  that,  while  that  court  food,  there  were  many  and  great  ^^  ^^>J*[^ 

^wtfj^/  between  it  and  the  courts  of  iVeflminffer-'ball^  eoncerning  the  and  that"k» 
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extent  of  the  jurifiiaion  affigned  and  limited  by  this  aft  j  die  <;om- 
miffioners,  on  one  hand,  not  confining  thcmfelves  to  fuch  crimcl 
as  might  properly  be  called  enormous  (herefy,  fchxfm,  polygamy^ 
inceft,  and  recufancy) ;  but  taking  cognizance  of  adultery,  ali* 
mony,  defamation,  laying  violent  hands  on  a  clerk,  miibchavi- 
our  of  clergymen  in  their  funftions,  and  the  like,  the  cognizance 
ef  which,  the  judges  aflSrmed  to  belong,  of  right,  to  the  (landing 
ecclefiaftical  courts,  and  not  to  be  enormities  within  the  meaning 
of  this  ftatute ;  alleging  further,  that  the  exercifc  of  jurifdiftion, 
ticJ,&c.the  in  jhcfe  and  the  like  cafes,  by  the  high  commiflioners,  would  not 

snifiiooert 
might,  if 
they  were 
competent, 
that  11,  if 
they  were 
fpiritual 
peifoM, 
proceed  to 
lentence  of 
cxcommu* 
nication. 


force  and 
Tirtue  of  the 
ftatute  of 
lElic.cap.x. 
the  title 
whereof,  is 
an  zGt  re- 
fioriog  to 
the  crown 
the  ancient 
jurifdidion 
ccctofiaf. 


only  prejudice  all  the  bifliops  of  England  in  their  ecclefiaftical 
jurifdiSion,  but  would  be  alfo  grievous  to  the  fubjedt,  who  muft 
be  drawn  up  from  all  the  remote  parts  of  the  realm,  when,  be- 
fore their  own  diocefan,  they  might  receive  juftice  at  their  own 
doors.  Much  of  this  kind  is  to  be  met  with  in  the  reports  of  that 
time,  particularly  in  my  ♦  Lord  Coke;  who  ftrenuoufly  refitted 
the  encroachments  of  the  high  commifiion ;  and  he,  and  the 
other  judges,  reftrained  them,  in  many  inftances,  by  prohibitions. 
Gibf.  Cod.  CO. 

what  the  poWcr  of  thii  court  was,  and  whether  thf  y  might  in  caufcs  ecclefiaftical,  proceed  to  fine  asd 
imprifonment,  is  at  large  examined  by  the  Lord  Coke  in  the  4th  part  of  his  Initiiutcs,  whcrehe  report! 
the  judgment  and  refoluticns  of  the  whole  court  of  Common  Piea«  thereon,  Pi.fch.  9  Jac.  Reg.  ^a 
frequent  conferences  and  maiure  deliberation,  fcl  down  in  writing  by  the  order  and  command  of  king 
James,  likcwife  whom,  and  in  what  cafes  the  ecclefiaftical  court  may  examine  one  upOn  oath,  or  not 
(there  being  a  penal  law  in  the  cafe),  and  whether  the  faying,  quod  nemo  tcac:iir  fcipiom  prodere,  be  ap- 
plicable thereunto.      Godolph.  Rep.  118.  cap.  11.  f.  14.  cites  Trin.    13  Jac.  B,  R.  BiiiT«|ghs, 

Cox,   &c.   againft  the  high  commiffioners.— 3  Bulft.  4810  54. •  Sec  thei*  and  13H^«» 

tbxovghottt,  is  4th  Inft*  324  to  335« 


(X.  e)    Convocation  of  the  Clergy.    [Power  of  Con- 
vening], 

AefoWed,  [1.  iTpHE  archbifliop  of  Canterbury  cannot  hold  a  council  for 

2/at!L*  li^s  province  without  xht  king' ^  licence;  for  fuch  council 

wation  '  held  by  Hubert  archbifliop  of  Canterbury,  was  prohibited  by  Fiix 

cannot*/,  p^j^er  Chief  Juftice,  becaufe  he  had  not  tlie  king's  licence  -,  but  he 

"Sdrwnvo.  would  not  obcy  it.     Speed.  487O 

catioDwith.       [2.  13  EL  3.  Rot.  Pari.  M.  i.  There  is  a  writ  for  a  convoct- 

^•jint  cf  ^Jqjj  ^f  jjjg  j^ieygy  j,f  ^Q  province  of  Canterbury  f  at  Paul's,  and 

a.  N2flft«  another  for  the  other  of  York.  Vide  ftatute  25  if.  8/  r^i9- 
their  af-  ^here  the  clergy  of  England  acknowledgey  that  the  convocation  rf  the 
fembly  ron.    ^^^  ^/  ^^  ^^j  ^/^^^^  ;^^^^  ^^^„^  ^^^  ^^^^^  to  it  ajefobkd  onlj  if 

tutt  any  ca-   the  king  s  wn/.] 

i»«BS  without  ,.'•*.. ■ 

licence.   3.  Nor  extatteanf,  which,  apon  conference,  they  fl«"  conclude  upon  without  WfU 

affent.  tut  with  thefe  four  I'mitanmi  .—1 .  Thac  they  be  not  againjl  tkt  \t»g 


^^  Nor  afttr  royal ay^.^j  — ^-- - -  s  .,-     -•  a 

wathft ;  4.  Nor  agunft  tbt  comrnon  law  $  3.  Nor  againft  any  ftatute  la^  5  4.  Aar  agamft  any 
the  realm.     And  all  this  appears  by  the  ftatute  25  if .  8. 1 9.  and  this  was  but  an  affirmance  of  w 
Mmc  the  raid  ftatute,  12  Rep.  7a.  Trin.  8  Ja. f  Orig.  is  ;et]. 

[3.  The  convocation  is  under  the  power  and  authority  3^ /Ar  to>ff* 
121  E.  4.45.  b.]  ^^^2 
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t^sS 


[4.  I3  li.  8.  cap,  19.  ena£b$.  That  the  convocation  fhall  be  af- 
fcmbled  by  the  king's  vnrits.] 

5,  The  high  court  of  convocation  is  called  the  convocation  of   L  ^39  j 
the  clergy,  and  is  the  higheft  court  ecclefiqfticaly  where  the  wholc^  586.cap.4x 
clergy  of  both  provinces  are  either  prefent  in  perfon,  or  by  their  and  fays, 
reprefentativcs.  They  commonly  meet  and  fit  in  parliament-time,  tbat*mopg 
conJifliKg  of  tiv9  partSy  viz.  the  upper^houfe^  where  the  archbifliops  H!i*^ap.f. 
and  bifliopsdo  fit;,  and  the  lowcr-houfey  where  the  inferior  clergy  itwasancU 
do  fit    This  court  has  the  legijlative  poioer  of  making  ecclefiafticai  «n^y  f»*l«<i 
laws,  is  commonly  called  a  national  fynod,  convened  by  the  hinges  j^^,,.  j£li 
Twi^uirefted  to  the  archbifhop  of  each  province  for  fummoning  s.  P. Wood's 
all  bifhops,  deans,  aVchdeacons,  cathedrals,  and  collegiate  churches,  I?^°^'"^ 
affigning  them  the  time  and  place  in  the  faid  writ ;  but  one  proc-  vinaofrork 
tor  fcnt  for  each  cathedral  and  coUeeiate  church,  and  two  for  the  two  proaon 
body  of  the  inferior  clergy  of  each  dJoccfe  may  fufBce.     The  *^^"*^, 
hghir'houfe  of  convocation,  or  the  houfe  of  lords  fpiritual,  for  the  tionforerery 
province  of  Canterbury  confifls  of  22  bi/bopSy  whereof  the  archbi/bop  archdea- 
isprejident;  Hit  JoHver^boufey  or  houfe  of  commons  fpiritual,  con-  i^^^^'^-^ 
Jifting  ^faH  the  deans y  archdeacons y  one  proBorfor  every  chapter y  and  vincc  of 
tvfofor  the  clergy  cf  each  diocefey  in  all  166  perfonSy  viz*  22  deansy  Canttrluryf 
24  prebendaries y  54   archdeacons y  and  44  clerks y  reprefenting  the  ewy  dio-** 
diocclan  clergy.    Both  houfes  debate  and  tranfaB  onlyfuch  matters  cefe.  As 
cs  his  majejiyby  commijfion  allowsy  concerniixg  religion  and  the  church.  ^^^  are  tw^ 
The  archbifliop  of  York  at.  the  fame  time,  and  in  the  like  man-  convocation, 
ner,  holds  a  convocation  of  all  his  province  at  York,  conftantly  fo  (here  are 
correfponding,  debating,  and  concluding  the  fame  matters  with  ^^'pfol^ 
the  provincial  fynod  of  Canterbury.     The  antiquity  of  this  court  of  fJleakcnTi 
convocation  is  very  great,  for  (according  to  Beda)  St.  Auguftin,  owof  the 
An.  686,  affembled  in  council  the  Britain  bifliops,  and  held  a  ^^op« 
great  fynod.     The  cfergy  was  never  affembled  or  called  together  hithc'uppcr- 
at  a  convocation  by  other  authority  than  by  the  king's  writ.     Vid.  houfe,  cho- 
ParL  18  £•  3.NU.  i.  Inter  Leges  Inae,  An.Dom.  727.  Godolph.  {||^^V^' 

Rep.  98,  99.  cap.  1 1,  f.  2.  other  iotfa* 

lower- houfe, 
cbofen  there  and  prefented  to  the  upper-houfe.  The  arcbh'i/bop  h  the  prefidtntj  uidprorcgua  and  dtK 
jtfvts  it  at  the  diredioa  of  the  kin(.     for  the  cooYocatioa  is  under  the  power  and  authority  of  the  kioff. 

W00d*llBft.   500. 

See  (X.  e) 
pi.  I,  2,  in 
Mai^ 

(Y.  e)  The  Power  of  the  Convocation. 


[i«  npHE  convocation  has  not  any  power  to  do  any  thing  to 
*     hind  the  temporalty,  20  H.  6.  13.] 


See  Canoni, 

A  convoca* 
tion  (fays 
Ld.  Coke, 

11  Rep.  7»«)  may  make  conftitutionB  by  whichthofeof  the  fpirituahy  (hall  be  bound,  (becaufe  they  al^, 
fcfupcrfrntatioo,  or  in  perfoo,  are  prefent,)  but  not  the  temporalty.  By  which  it  it  to  be  hoped,  hf 
^  aoc  mean,  that  when  canons  and  confticutions  are  framed  by  the  ecclcfiaAical  legiflaeure  about  mat* 
tot  BKRly  fpiticmd,  and  being  inibrced  by  ecdeiiaftical  ccnfarea  for  the  improvement  of  the  difcipUnt 
•f  the  church,  and  confirmed  by  the  king  as  fupreme  head  of  the  church,  that  fach  confirmation  bat 
aoc  power  eaougk  td  bind  the  laky.  This  wonld  look  at  if  the  l^ty  had  nothing  to  be  faved  but  thci* 
•tea,  Bor  tbe  deigj  any  thing  to  do,  but  to  lave  themfelves.  Much  truer,  undoubtedly,  it  the  doc- 
trine Mvoed  hy  Vanghan  in  tbe  cafe  of  Giotb  and  ELtioT.  The  conTocation,  with  the  licenct 
iBd  affntof  die  king,  under  the  g.eat  feal,  SMy  maki  cations  for  rtgu/ation  of  tbt  ehttrcb,  and  th«t  tfi 
IftUitturriKg  iMu  tff  eed^JHekt*    Att  that  is  requiied  0^  them  in  makiiiy  new  caaoai  ii,  that  they 
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confine  tha&iclvet  to  church  matters*  Upon  the  fame  foondation  he  declares  in  the  cafe  of  HiiL  AXt 
GooVy  that  a  caooii  fo  made  is  the  Uw  -of  tlic  kingdom  at  well  as  an  ad  of  parliament*  GibC 
Cod.  974* 

• 

6t.  Ordina-       [2.  The  Convocation  has  no  ^wex  to  alJow  orJi/alkw  the  pa^ 

[3.  2  H.  4.  Rot.  Pari.  N.  24.  a  ivrit  is  granted  by  the  advice 
of  tnc  lords  temporal  in  parliament  ta  thejbertffs  of  London^  and 
this  is  fubfcribcd  per  ipfum  regem  isf  concUium  in  parliamentOj  by 
which  the  flieriffs  arc  commanded  to  btirn  TVilliam  Sautre,  who 

r  240  ]  ^^8  before  condemned  Jor  a  relapfed  heretick  by  the  archhijbop  of  Can* 
terburyy  apoftoUca  fdis  legatum^  and  the  other  fuffragans^  and  all  the 
clergy  of  the  faid  province  in  concilio  fuo  provinciali  congregate  juris 
ordineJ^ 

[4«  31  ff.  8.  cap.  14.  the  fix  articles  are  refolved  and  agreed  (he* 
ing  matter  of  religion)  by  the  affent  of  tin  iing^  the  lords  fpiritual  and 
tempcraly  and  other  learned  men  of  bis  clergy  in  their  convocation^  and 
by  the  affent  <f  the  commons ;  but  afterwards  they  art  enabled  by 
the -king,  lords,  fpiritual  and  temporal,  and  commons  in  parlia- 
ment, and  no  mention  of  the  convocation."] 

[5.  21  R.  2.  cap.  2.  12.  enafted  by  affent  of  the  lords  fpiritual 
and  proBors  of  the  clergy y  £5*r.] 

SeeHerefy,        j^g,  j  EL  cap,  \. provifoy  that  thofe  who  fhall  have  jurifdifiion 

^*  by  letters  patents  (hall  not  have  power  to  adjudge  herefs  but  in  fuch 

cafes  which  have  been  before  adjudged,  &c.  or  fuch  as  hereafter 

fhall  be  ordered^  judged^  and  determined  to  be  herefy  by  the  high  court 

of  parliament  of  this  realmy  nvith  the  affent  cf  the  clergy  iti  their  cm* 

vocation.]  • 

[7.  The  convocation  hath  power  to  maieholydays  orfafiing  days* 
20  H.  6.  13-] 

8.. P.  per  [8.  The  convocation  hath  power  to  make  confiituttons  provittdalf 

CokeChJ.  ^y  nvhich  thofe  of  holy  church  fhall  be  bound.  20  H.  6.  13.] 

•ught  to  be  according  to  the  law  and  cuftom  of  the  realm.  Noy>  1 39.  cites  20  H.  6.  14*  and  21 E.  4. 4^* 

See  Prefen-        [p.   13  EL  cap.  12.  ordains,  that  the  articles  agreed  by  the  arch* 
*<"r?  Hfbops  and  bifbops  of  both  provinces  and  all  the  clergy  in  the  convocation 

held  at  London,  SiC.  fhall  be  read  by  the  incumbent,  or  otherwife  befiS 
be  ipfo  fa£io  deprived.] 

[10.  1 8  E.  I.  Rot.  Pat.  Mem.  24.  Rex  mifit  Rogerum  cxtrancum  \ 
&  Hugonem  fil.  Ottonis  fenefcal.  hofpitii  regis  archiepifcopo  Can* 
tuar.  &  omnibus  epifcopis  &  aliis  praelatis  apud  Londoa  codto-*^ 
•  catis  ad  appellandum  pro  rege^  ne  in  concilio  &  congregationc  illt  ^ 

contra  coronam  &  dignitatem  noftram  aliquid  flatuere  prsefumant  t 
mandantes  eis  quod  ficut  baronias  veftras  (quas  de  novis  tenetis) 
diligitiS)  nuUo  modo  prxfuma^t  concilium  tenere  dc  aliquibuSi 
qusB  ad  coronam  vel  perfonam  noftram  vel  ftatum  confilii  noftn 
pertinent ;  &  fciatis  pro  certo,  quod  fi  fecoritis,  nos  inde  ad  vol 
&  baronias  veftras  capiemus  \  alfo  he  commands  them  ad  exho 
t^uidum  &  movendum  vos  h  clerum  veftrumj  ut  nobis^  flte-  fv' 
ventioncm  faciatis  liberalcm.] 

[II.  J 
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[if.  pE.i.Rot.Pat.  Memb.  6.  i/iA/^/V/V archicpifcopo  &  omnS-  Their  ju- 
bu8  cpifcopis  &  aliis  prSelatis  apud  Lambeth  conventuris,  tie  *  «//-  JJ**^"*'^ 
qtddflatuant  in  prajudicium  regif,  coronse  vel  dignitatis  fuae.]  '    ^  *  ^*If 

Ln.  Rot.  Pat.  2J  E.  i.  Part  i.  Memb.  9.  i/i/jA  A?  Dtfpenfer  rifdidion 
fttwx^  ajjigned  to  firbid  in  the  name  of  the  king  to  all  the  clergy  wis  to  deal 
affcmbled  at  London  at  this  timf,  that  th^  do  not  make  nor  ordain  J'***A^' 
enj  ordinance  which  may  turn  in  prejudice  of  the  king  or  his  nlniflersy  sndetblr 
9r  thoft  of  hir  peace  J}  wurtf^ritual 

and  ecclefi. 
i^cdl  cMtfts  and  therein  they  did  proceed  juxfa  legem  Jk/inam  &  eanonts  fanfix  ecdefi x  j  and  as  they 
coQid  never  aflemble  together  of  ihemrdvesy  but  yitct  ahva^s  called  together  by  the  kimg'%  writ,  (o  were 
they  ofientimes  comm  indcd  by  the  kjng*s  writ  to  deal  with  nothing  that  concerned  the  king's  laws  of 
the  land,  hi*  crown  and  dignity,  his  perfon,  or  liis  ftate,  or  the  ftate  of  his  council  or  Jdngdom* 
4  laft.  }i3.  cap.  74. 

[13.  In  44  E.  3.  in  a  fynod,  a  canon  was  made,  that  the  parfon  P»iA 
jT  wvrjF  church  in  England^c/z/rf  appoint  the  clerk  of  the  pari/hJ^         clerics  were 

Ril  cicrlu;  of  whom  every  minifter  had  at  lead  one  to  alHft  under  him»  \h  the  celebration  of  diTine 
offices  J  and  notwithftanding  he  was  nuintained  by  the  parilhiuners,  he  was  appointed  to  the  office  hy  th« 
loijuiier,  as  \  well  according  to  the  conftitution  of  arcbbilhop  Boniface,  45  H.  3.  in,  the  year  ix6j>  ai 
I;  the  cuibm  of  the  zeaim.     Gibf.  Cud«  240. 

+  C24I] 

[14.  In  another  fynod,  held  1603,  ^  canon  was  made  to  the  fame  Since  the 

effeB^  and  yet  this    ..'oes  not  take  away  any  cujfom  where  the  pa-  Ju-J^^"**^ 

riihioQcrs  or  churchwardens  have  ufed  to  appoint  the  clerk;  be-  the  right  of 

caufc  it  is  temporal,  which  cannot  be  altered  by  a  canon.  Mich,  putting  in 

24  Ja.  B.  R.  Walpole  v.  Gale,  per  Curiam,  and  by  the  counfel  c^rK'^ 

agreed,  and  prohibition  granted  by  confent  to  try  the  cuftom*]  often  beea 

contefted 
ktweeo  iocumbenti  and  pariihtonrrs  for  maintaining  the  authority  of  the  canon,  in  favour  of  the  in* 
cumbeat,  iigainft  chc  plea  of  cuiiom  in  behalf  of  the  pariibionetk  j  and  prohibitions  have  been  prayed 
lad  always  obtained.     Gibf.  Cod  240,241. 

[For  more  as  10  Clerks  of  Pariflies,  fee  Clerk  of  a  Parlfh]* 

[ij.  Rot.  Pari.  18  E.  3.  N.  12.  the  commons  pray,  that  no  tO"«  K 
petition  made  by  the  clergy,  which  may  be  in  J  decreafe  or  da-  i  orig.  it 
mage  of  the  people,  or  of  the  commonalty,  be  granted  till  it  be  rgraats), 
tried  bjr  the  king  and  all  the  council,  that  without  damage  of  the  tJ^"^'  *• 
I  great  men,  or  of  the  commons,  §  it  may  be  well  obfervcd.  fop^*"* 
Anfwer,  it  pleafes  the  king  and  his  council  that  fo  it  fhall  be.]        tener}, 

116.  Rot.  Pari.  18  E.  3.  N.  23.  the  petitions  of  the  clergy, 
anfwer  of  the  king,  and  granted  by  him  under  his  feal.] 

[17.  2  //.  4.  cap.  5.  it  is  recited  that  the  Lollards  preach ,  i^c.to 
the  great  peril  of  the  fouls  of  the  people  y  and  of  all  the  realm  of  Eng- 
land, Of  now  plainly  is  found  and  fufjiciently  provtd  before  the  reverend 
father  in  God  the  archbifbop  of  Canterbury ^  the  bifhops  and  other  pre* 
leteSf  majters  of  divinity ^  and  doBors  of  canon  and  civil  laws,  and  a 
freat  part  of  the  clergy  of  thefdid  realm,  efpedally  affembled  for  this 
foffi*  (It  feems  it  was  a  convocation  in  which  the  civilians  werCi 
who  are  laymen.)  ] 

18.  The  jurifdiftion  of  the  convocation  is  only  touching  matters  The  jurif. 
nerelj  fpiritual  and  eccleftaflical,  wherein  they  proceed  juxta legem  ^^^^^ 
diviiiam  &  canones fan£lse ecclefia*  Godolph.  Rep.  99.  cap.  i  f  •  f.  2.  cadon may 

beesercifcd, 
flt  Buklpg  canoju  vndi  the  king*t  licence  and  affent,  in  examining  and  cenfurlAg  haretical  or  fchif. 

,  T  \  matical 
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snatical  books  or  perfons*  But  then  an  ajfpfal  lUi  to  the  king  in  Chancery^  or  to  hit  deUgtiti^  at  }xA 
been  lately  refolved.  It  it  the  legiila:i\e  power  in  the  church,  and  the  canMis  that  are  made  oonccniMf 
Che  church  with  the  royal  aflenc,  bind  the  derjiy,  but  not  the  laity.      Wood's  Inft.  500. 

19.  Serjeant  Hawkins  fays,  it  is  certain  that  the  conyocatioii 
may  declare  what  opinions  are  heretical :  "but  that  it  has  been  quef* 
tioned  of  late,  whether,  they  have  power  at  this  day  to  convene 
and  conviff  the  hereticki     Hawk.  PI.  C.  4.  cap.  2.  f.  3^ 


(Z.  e)     The  Privileges  of.  the  Convocatioiu 

Iii^A^our-  [i,  BH*6*    jjLI^  ^^^  clergy  from  henceforth  to  be  called  to  the 
^^ufc  f*         ^^P*  '*  convocation  by  the  king*s  writ^  and  their  *  fervants 

Lonls  we      and  familiars  Jball  for  ever  hereafter  ufe  and  enjoy  fuch  liberty  and 
find  feveral    ifhmutiity  in  coming,  tarrying,  and  returning,  as  the  great  men 
totheir'°"   and  commonalty' of  the  realm  of  England^  called  or  to  be  called  to  the 
lonUhips  for  kin^s  parHament^  have  ufedy  or  ought  to  have  and  enjoy.'] 
xedrefsy  in  :* 

cafet  where  tiiis  liberty  of 'tfie.conTocation-cIergy  hath  been  invaded,  which  their  lordflups'baipe  accardp» 
isgly  granted*    Gibf.  Cod.  975. *  S.  P.  Godolpb.  Rep.  99.  cap.  ii.  f.  i. 


[  242  ]   (A.  f )  Bifliop  and  f  Tempor allies.    For  what  Caufcs 
^ou  m8.  '  ^^^  Temporalties  (hall  be  feifed. 

+TeropariI.  [x,  \  iF  a  bifliop  incumber  the  church  after  a  prohibition  of  m 
SiofeSinM  admittas  delivered  to  him,  and  thereof  found  giaky  in 

which  bi-  quaf'e  incumbravit^  yet  his  temporalties  (hall  not  be  feifed  for  this, 

fliopahave  21  E.  3.  13.  Curia.    But  quaere.] 

by  livery  of 

the  kingy  as  caftles,  manors,  lands,  tenements,  parfonages,  tithes,  and  all  other  certainties  of  which  the 
Jung  is  anfwered  during  the  Tacj^tioo.  Savil,  52.  Pafch.  25  £iiz.  Anon.^— |  S.  P,  Br.  Refeiler, 
pi.  9.  cites  2z  £.  3.  3* 

Br.  Con-  f  2.  If  a  prior  be  attainted  in  an  attachment  upon  contempt ^  fir  not 

iS^otca  admitting  a  varlet  to  his  corody^  his  temporalties  fliall  be  feifed. 
aSAff.  22.  38  AfT.  adjudged.] 

s.  c. 

Br.  Con-  [3.  If  a  bifhop  be  attainted  in  an  attachment  upon  a  prohibition^  hii 

tempts,  pL    temporalties  Ihall  be  feifed.     21  E.  3.  3.  60.  b-  adjudged.] 

S.  C. Br.  Quare  Incumbravit,  pU  i.  cites  S.  C— ^Br.  Refeifer,  pi.  9.  cites  S.  C. 

S.  P.  Br.  [4.  If  a  bi/bop  be  found  a  diflurber  in  a  quare  non  adnuBt  brmght 

«f  cfSS  h  ^^^  ^^^i*  ^^s  temporolties  (hail  be  feifed.     23  E.  3.  22.] 

£.  3.  23.— S.  P.  Br.  Qaare  Impedit,  pi.  97.  cites  24  E.  3.  55...^r..  Forfeiture  de  Tcnc,  pi.  loC 
cites  S.  C.  And  the  king  fliall  have  the  profits  till  he  reftoic  to  hiia  the  temponltics,  m  it  leems  «« 
auare  impedit. 

[5.  10  E.  f  •  Rot.  Pat.  Memb.  3.  Mandatur  quad  omnes  terne 
.    &  tenementa  epifcopi  London  capiantur  in  manus  regis  &  inde 
faciend'  prout  rex  in}unxerit  occafione  Cttjufdam  tran/grefioms 
tnortnif  nobis  per  ipfum  epifcopum  faffa,"} 

[6.U 
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[6.  If  a  bilhop  be  attainted  in  a  trtfpafs  againft  the  peace y  his  tem^ 
ponlties  (hall  be  feifed ;  for  he  (hall  not  be  taken  as  another  man^ 
becaufe  he  is  a  prelate.     29  £•  3.  42.] 

[7.  M.  19  E.  3.  Rot.  114.  Epifcopus  Norwich  implacitatur  per  Sec  (E.  f ) 
legem  for  proceeding  in  the  ecclejiajiical  court  agatnji  the  abbot  rf  St.  Ja'fe^of  ^t^c 
Egidf  againft  the  privilege  of  the /aid  abbey  ^  granted  by  the  king  before  Abbey  of  St 
tbe  conquefty  i*fc.  and  the  defendantyi«/«//  guilty  by  jury^  it  is  ad-  E<lMondf- 
judged  that  the  temporahies  of  the  bifhop  (hall  be  feifed;  and  j"2o/ 
that  in  fuch  cafes  for  contempt  to  the  king,  the  bodies  of  the 
bifliops  caperentur  prout  per  diverfa  recorda  progenitorum , regis 
liquet.    Tamen  quoad  hoc  dies  data  ell.] 

8.  In  ^fcape  againjl  the  Abbot  of  Weftminfler  of  a  clerk  attaint,  it 
was  prayed  that  the  temporalties  ihould  be  feifed ;  to  which  it 
was  not  anfwcredj  therefore  quaere.  Br.  Refcifer,  pi.  1 7.  cites 
21  Aff.  12. 

9.  25  Ed.  3.  6.  enaftSjThat  the  bijhops  temporalties Jhall  not  be  Ifthcordi- 
Jeized  into  tbi  king^s  bands  for  a  contempt y  but  they  fball  pay  a  reafon-'  l^f^^  clerk 

aUefnCm  who  cannot 

resdf  be 
AaO  imke  fine,  and  if  he  *  rffifn  a  dirk  who  tan  read,  he  fliall  make'  fine ;  and  jf  htfufftn  purga" 
/iw  tobe  nude  by  a  clerk  contrary  to  tbi  ccmmon  /ax9f  this  is  an  efcape }  but  the  temporalues  of  the  or« 
dioary  fliall  noc  be  feifed  in  fuch  cafes,  becaufe  by  this  ftatute  the  juftices  fiiall  aflefs  «  fine  without 

fiafing.    Br.  Ordinary,  pi.  12.  cites  9  E.  4.  28. S.  P.  Br.  Clergy,  pi.  i.  cites  7  H.  4.  41.— -• 

*  S.  P.  And  hef«  not  judge  oi  ihi  frifcnerf  nor  of  his  reading,  tut  is  [only]  m'uijftcr,  and  the  jutticea 

tre  as  Judges.      Br.  Ordinary,  pi.  i-j.  cites  7  E.  4.  29. Ibid.  pi.  10.  citea  7  H.  4.  41*^  S.  P. 

But  per  Gafcoign,  if  the  O'dinary  chalUnges  om  for  a  c/trk  lobo  is  no  clerky  the  Court  (hall  felfe  his  tem- 

poraltiet. And  2  Inft.  16^.  fays,  that  anciently  his  temporalties  were  liable  to  be  feifed  for  fuch 

conumpt.    But  fince  this  f^atute  it  is  held  to  be  fineable  only.— And  ^  Hawk.  PI.  C.  360.  cap.  33* 
-f.  116.  faya,  it  ferms  to  be  generally  agreed  that  he  ihall  now  be  only  fined  in  fuch  cafe  and  the  like, 
for  dfiinetelj  perjfiing  to  return  that  a  prijoner  reads  as  a  eUrky  or  the  contrary,  &c«  agaiifi  tbt  declared 
fe»p  of  tbi  Comrt* 

10.  lilue  was  taken  in  cafe  of  a  corody,  if  the  king  W2,s  patron  [  243  ] 
tf  a  prioryy  (where  he  had  prefentcd  one  to  the  corody,  by  rea- 

fon  that  his  progenitor  founded  a  chapel ,  there  before  any  priory 
was  there,)  or  if  the  bifliop  of  E.  and  his  predeccflbrs  dc  tempore 
have  been  patrons  there  ?  And  the  jury  found  for  the  king ;  for 
which  caufe,  and  becaufe  the  priors  had  made  eleBions  of  priors 
there  without  licence  of  the  kingj  to  the  diftnherifon  of  the  king  and  his 
crown,  it  was  agreed,  that  the  king  recover  the  patronage,  and 
that  the  temporalties  be  feifed  into  the  hands  of  tne  king  for  the 
diCnherifon  and  contempt,  until  he  had  made  fatisfa£tion  to  the 
king.    Br.  Prefentation,  pi.  39.  cites  38  AfiT.  22. 

11.  If  the  king  prefents  and  his  clerk  is  in,  and  after  the  king  re^  ■«':  Prefen. 
vdkes  Ms  prefentation,  M  the  bifhop,  does  not  remove  the  incumbent ,  the  ^to^.'c.* 
king  (hall  feife  the  temporalties.      Per  Thorp.    Br.  Ordinaryi 

pL  23.  cites  44  E.  3.  35,  36. 

12.  Where  the  king  sorites  to  the  bifhop  to  ajfoil  a  man  excommum^  Br.  Eicom« 
catei  for  a  caufe  which  does  not  appear  to  the  bifliop,  and  he  does  "p8effl«ntf 
mi  do  it,  the  king  (hall  feife  his  temporalties.  Br.  Refcifer^  14  h.  4!'^ 
pL  8.  cites  14  H.  4-  S.C. 

13.  An  archbiihop  is  attainted  of  treafon,  the  king  (hall  have  . 
dK  temporalties  injure  corona,,  not  in  jure  vacationiss  for  he  re- 

T  4  mains 
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mains  arcKbiflbop  until  degradation  and  deprivation.    Jcnk.  210; 
pL  44.  cites  D.  io8. 

(B.  f )    What  Profit  the  King  fliall  have  tbtrthj. 

Br.Rrfeifer,  [i,  1  F  the  king  has  judgment  to  feizc  the  tcmporaltics  of  the 
S.C.iwkJ  ^^^o^  for  contempt,  he  ihall  have  the  prefeniatwt  to  the 

fa")  s,  and  fo  prebend  annexed  to  the  temporalties  which  (hall  become  void  after, 
it  appears,  a  I  £•  3.  29.  adjudged.  Though  the  king  bos  the  temparahies  as  a 
tZuu^^  <^r£/}  till  a  fine  made  to  him  by  the  bifliop.  2i  E-  3-  29,  30.  ad- 
kiig  1  as      judged.] 

poiieiiiony 

and  not  only  the  profiti.—Br.  Scire  Facias,  pi.  lox.  cites  S/C»— •Br.  Seifin,  pi.  9.  cites  S.  C. 

'    2.  'Quare  impedit  by  the  kiiig  of  the  advowfon  of  B.  and  made 
title  by  me  pofleffions  of  the  abbot  of  Reading  in  his  hands;  and  the 
defcndartt  faid,  that  king  H.  great  grandfather  of  king  J.  gmyi*^ 
to  the  abbot  and  his  monks ^  that  he  and  his  heirs  Jhould  not  medSe  nsMh 
the  pojfejfwn  of  the  houfe  in  the  time  of  ^mMion^  hut  that  the  prior  and 
monks  Jhould".  hnve  the  difpofttion  of  thtm  for  their  fuftenance ;  and 
faid,  that  nt Key 'had  enjoyed  it  accbrdingly.      And  the  beft  opinion 
was,  that  the  grant  is  good,  and  that  this  word  ( poffeffions)  JbaH 
he  taken  to  be  all  which  theyjhall  have  in  pojfejjton.       And.per  Chdr. 
where  a  man  demands  franchife  by  charters  of  the  king  before 
time  of  prcfcription,  he  (hail  not  have  it  otherwife  than  it  hat 
been  ufed,"  quod  non  negatur ;  and  quaere  the  reafon  of  thofc 
words ''(fdr  their  fuftenancc);  for  prefentation  to  advov}fon  is  not 
fufienance  tti,thL'm.     Br.  Patents,  pi.  22.  cites  39  £•  3.  21. 
Ibid,  in    •.    ,  3«  Tbe  mafttr  and  fellows  of  Merton  College  in  Oxford  were 
Marg.  fays,  patrons  of  a  benefice  within  the  bifhoprick  of  Durham,  and  the 
Ei?a.  it  was   i^cumbcnt  died,  and  the  church  remained  void  hjfix  months  /  and 
awarded,      afterwards  the  bi/hcp  was  deprived.    Whether  the  collation  be- 
that  it  be-     longed  to  the  king  or  to  the  archbifhop  of  York,  metropolitan^  or 

'iS«o*r  ^^^^  Qil«^«-   ^-  S?-^-  Pl-  »o3-  Pafch-  7  Er  ^.    TheAIaftcr 
tbeipmtoai.  and  Fellows  of  Merton  College's  cafe. 

ties.     It 

fecuis  that  it  is  becaufe  that  it  comes  by  reafon  of  the  fpiritualties* 


(G.  f )  Vifttathtts.  What  Perfons  may  be  viftted. 

[i.    L  VERTfpiritudJperfon  is  vifitable  by  the  ordinary.  Davis,  1. 
'*--'    Commend.  72.  b  ] 
Jfioa^ri«rj^,      [2.  If  a  reSiory  has  been  appropriated  to  an  abhej^  the  vifitation 
^'b/trl^  fliould  ccafe  as  to  the  rcBor :  for  the  abbot  was  not  vifitable  as' 
Counfeem-  Tcftor  for  his  dofttinc.     Davis,  i.  Proxyes,  3.  b.  73.3 

ed  of  opinion, 

that  the  b  (hop,  notwichftandiog  the  appropriation  of  the  benefice,  might  vifit  to  fee  how  t))c  dniith 
was  ferve4,  facraments  admiuu^crcd,  &c.  and  might  ^ro<:MJ  tofufpenfion  j  but  it  was  cieac  heco«Uts«f 
dfpr'rvt  him.     10  Mod.  6S.  Mich,  xo  Annat,  B.  R.     Dr.  Harriion  v.  ArcbbliKop  of  Dobiin. 
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[3.  But  all  aUies  and  priories  of  common  right,  if  they  were 
not  lawfully  exempt,  were  viiitable  as  to  their  rule  and  order, 
Da?iS)  Proxies,  3.  b.  for  thej  were  religious. j 

(D.  f)     Bifliop.    Vifitation. 

[l.  Tr\EjAN  is  vifitable  dc  mcro  jure  iy  the  ordinary,  for  he  k 
•'-^  fpiritual.  D.  10  El.  273.] 
[2.  If  the  patronage  of  a  deanery  be  appointed  to  tie  king  iy  ajlatute, 
%nd.  that  be  and  his  fuccejfors  Jball  nominate  him  with  a  faving  of  all 
rights,  i^c.  tojtrangers,  except  the  bifl)opy  and  after  the  king  nomi« 
nates  a  dean,  he  is  vifitable  by  the  ordinary  notwithftanding  the 
laTiiig ;  for  this  goes  to  the  pofleffions,  and  the  deanery  is  fpiritual.  ■ 

D.  10  El,  273.  38-]  ■•         ..    "  ^-    ; 

^.Xj..  The  ordinary  hiiS power  ofcorreBion  ofapdrfon.  20  H.  6.  46.]  ^!^.*"** 

"^  s^iti  a  power  as  to  the  perfon,  though  not  to  the  place  ;  for  if  the  ^4trfon  of  a  donative  marrkt 
f^^Tuen^i  or  commits  any  miJdtmeaMor^  the  ordinary  may  puniih  him.  Watl*  Ckrg.  LiVf  171^ 
j^*      Citci  3  Salk.  140. 

/.TlT^-®"^  ^^  rf  ^«  abbot.     20  H.  6.  46.] 

-^'[cV  Every  hofpkal,  be  it  lay  or  fpiritual,  is  vifitable.     Cook,  xo« 

•Igitlwi's  Hofp.  31.] 

'^••^^/-Whcn  the  hofpital  of  St.  John  of  Jerufalem  was  furrendered 
and  diIf)lved,»and/«//r^J  by  the  a£l  of  33  H.  8.  and  their  poffef 
fhnsyeftedin  the  crown  by  the  ad,  yet  the  vifitation  of  them  did  not 
ceafe  thereby,  becaufe  their  corporation  was  not  diflblved  by  it ;  but 
when  they  were  deraigned,  and  left  their  habit,  rule,  and  order,  for 
which  they  were  vifitable,  then  the  corporation  was  utterly  dif- 
fblved,  and  upon  this  the  vifitation  ceafed.  Davis,  Proxies,  i.  b. 
Agreed.;] 


iP^::. 


(E.  f )    What  ♦  Perfon  Ihall  vifit. 


Fol.  sjo. 


*  Wheicrar 
there  It  a 


[|.  D  Y  the  ancient  law  of  the  realm,  the  king  has  power  to  vilit,  cuivotTouU, 
^  reform,  and  correal  all  abufes  and  enormities  in  the  church,  the  church  i# 

DavU,  ,.  Proxic,  4.]  -  Sl't,^^' 

.  [2.  By  theflatute  in  time  rfH*  8.  the  crown  was  but  remitted  and  bifliop,  if  it 
'    refiored  to  its  ancient  jurifdi^ion,  which  was  ufurped  by  thie  bifliop  Wongs  to 
of  Rome.     Davis,  i.  Proxies,  4.]  zUywum^hit 

maf  make  deiegmtes^  if  to  the  king,  the  lord-keeper  does  it.     Per  Twifden  J.  Mod.  xi.  pi.  34.  Midi* 
II  Car.  2.  B.  R.  in  the  cafe  oi  Gierke  ▼.  Heath. 

•        ^       '  [245] 

[3.  H.  8  E.  3,  B.R.  Rot.  97.  Epifcopus  Exon.  attachiat.  adre^  Gibf.  Cod. 
fpondendum  domino  regi  quare  exerceretjurifdi&ionem  in  capella  regia  sf  q^^J^ 
Satt8£  BuriahiB  in  Cornub,  ifc.hcnc  placitat.  ibidem.  And  Tr.  17  cites  it  asm 
E.  3.  Rot.  97.  B.  R.]  timeof  E.  1. 

[4.  The  king  himfclf  fliall  vifit  his  free  chapels  and  hofpitals,  and  F«*  «^»f  >« 
not  the  ordmary.  Davis,  i.  Proxies, 4.  27  £.  3.  85.  F .  N.  B.  42.  a.  noe fuch,  in 
The  Lord  Chancellor  fliall  execute  it  for  the  lung.]  point  of  ex. 

emptioa 
fitm  ocdmaiy  tifiutica^  though  the  heed  or  mcmbtrt  receife  lactation  from  the  ordinary.    This  ap- 

peara 
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fcars  beyond  exceptiion  from  the  lung's ^refentathn  of  a  prebendary  of  tht  free  cbapel  cf  H^tfiiitgi^ 

to  the  biihop  of  Chicheftety  and  a  rtsyat  mandate  f&r  inflalmcntt  reciting  the  admiifioa'aod  inftitution  of 

the  perfon  prefcAted ;  both  which  we  find  in  the  Regiiler.    Gibf.  Cod.  237. 

If  the  biihop  attempt  to  vifit  an  hofpital  of  royal  foundation,  a  fu-ohi^uion  is  frvoldcd  in  the  R^ifter^ 
IbL  40.  b.  By  the  tenor  of  which  it  appears,  thatde  jure  communi,  the  Chancellor  of  England  for  the 
4ime  being  had  the  right  of  vifiting  all  fuch  hofpital^  in  the  name  of  the  king.     Gibf.  Cod.  1 147* 

Aaincum-  [5,  The  donatives  rf' the  htng  are  not  vifitaWe  by  the  ordinary. 
iSived-Ac  P*^^^>  I.  D.  &  C.  of  Ferns,  46.  temp.  E.  6.  Br.  Premunirc,  21. 

Jung's,  ashc  21  Aff.  2^^.   8  E.  3.    AfT.  150.] 

comes  to  it  [6.  The  donativcs  of  the  kingf  are  properly  vtjltahle  by  the  Chatio- 
S^klng^s  ^^^^<>^'  Davis,  I.  46.  F.  N.  B.  42.  A.  And  the  king  may  make  a 
kttcrspa-    fpeciol comm't/fion  to  this  purpofe.     D.  1*46.] 

tents,  he 

ihailnot  be  vlGtable,  oor  deprivable,  by  any  ecclefiaftical  authority,  but  by  th«  Lord  ChanceUaTy  or  by 

^ovauS&ooifsi  under  the  great  feal*     ix  Rep.  41.  in  Nicholas  FuUer  s  cale. 

[7.  The  abbey  of  St,  Edmonds s-bury  was  of  the  foimdaiton  of  the 
iitigf  and  exempt  from  every jurifdiB'ton  of  the  ordinary^  that  no  ordi- 
nary fliall  vifit  there,  and  after  ordained  in  parliament ^  that  ifthebifhopy 
w  his  fucceffbrSy  vifit  again/l  the  ordinatice  and  foundation^  they  Jball 
forfeit  30  talents,  and  after  the  biftiop  is  fued  upon  a  contempt  for 
minting  contrary  to  this,  and  againft  the  prohibition  of  the  king  not 
to  vifit,  and  for  this  his  temporalties  feifed,  and  he  forfeited  the 
talents.     21  E.  3.  60.] 

[8.  8  E.  I.  Rot.  Clauf.  Mertib.  8.  Rex  vie.  Glouc. ^r^n/www //&' 
quod  non  permittas  Wigorn.  epifcopum  vel  offic.  aut  alios  ifiiniftros 
fuos  capellanos,  clericos,  aut  alios  minifros  libera  capelhe  de^  J5*r, 
qtia  eft  de  hareditate  J,  S,  infra  atatcniy  tif  in  cuflodia  noflra  exiftentis 
vifitare  vel  ]urifdi£tionem  ordinariam  in  eadem  libera  capellaexer* 
cere,  aut  in  ea  aliquid  contra  tenorem  inquifitionis,  nuper  de  pne«* 
cepto  noflro  fuper  hoc,  &c.  attemptare,  &c.  fed  in  eodem  ftatu  in 
quo  fuit  die  obitus  patris  praedi£ti  J.  S.  manuteneas,  protegas  & 
defendas  durante  cuftod.  &  hoc  nullo  modo  omittas,  &c,] 

[9.  23  E.  I.  Rot.  Clauf.  Memb.  7.  Becaufe  the  free  chapels  of 
the  king  are  exempt  from  the  ordinary  jurifdi£l:ion,  which  the  dean 
and  official  of  London  compels  them  to  pay,  &c.  Prohibition ,  6  E.  I^ 
Rot.  Pat.  M.  1 7.  in  fchedula  annexa.  The  king  recites,  quod  com 
ecclefia  Omnium  San£lorum  de  Derby  cum  prxbendis  &  aliis  pertK> 
nent.  fuis  fint  libera  capella  regis,  &  ab  omni  ordinaria  jurifdic« 
tione  exempt  a  &  domino  pap^e  immediate fubje^a^  t^c.  &  arcbidiaco* 
ntts  Z)^i|^  jurifdi£tionem  ibi  vindicat.  Rex  mandat  quod  praefato 
archiadiacono  talem  jurifdifiionem  vindicanti  in  nullo  obtempe* 

t  [  246  ]  rent.] 

fsoofw/-        [10.  If  a  hofpital  he  Jpiritualy  the  bifhop  fliall  vifit.     Co.  IQ, 

Se^Tt  Sutton's,  31.  8  AIT.  29.  8  E.  3.  Afl:  150.] 

vi(itor,ej.         [i  I.  If  a  hofpital  be  lay,  the  patron  ihall  vifit  it.     Co.  10.  SuT» 

therbyap-     ^ON's,  21.    8  Aff.  29.   8  E.  2.  Aff.  ICO.] 
pointmentof  '  -^  ^  ^  •'     -^ 

the  founder,  or  of.  the- law.     If  it  be  a  *  lay  one,  the  founder,  or  fais  heirt  j  but  If  aa  ecckiia^cal  on% 

then  thebiihop  of  the  diocefc  is.  Per  Holt  Ch.  J.  Show.  74.  Mich,  i  W.  Ap  M.  Perkins  r 

♦  S.  P.  Jenk.  270.  pi.  88. It  is  faid,  in  the  Journal  of  Parliament,  3  H.  8.  that  f  miMfes  relMtg 

to  bojpitals  ought  to  be  refrrmed  h  ccnvotatim ;  but  thoogh  the  rule  of  the  canon  it  that  bo^itah,  de 
jure  communi,  were  under  the  infpedtion  of  the  biihop ;  and  though  alfo  the  order  of  the  lords  in  pariia- 
ment  implies  plainly,  that  they  undaftood  the  ftatute  i  H.  5.  cap.  i.  to  be  an  iifiirmance  of  that  geocial 
xight.  without  any  exception,  but  to  thoTe  of  royal  foundation,  fincc  the  ftatute  neither  mcntioos  nor  in- 


ito- 
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pltes  any  otber,  yet  Lord  Cokp  diftingoifhes  between  jf^xnVy«/  and  lay  hofpitals  \  tnd  faid,  tbe  cxemptm 
from  theordiDary,  in  the  cafe  of  Suttoa*s  Hofpital,  wai  but  declaratory ;  for  beiag  a  lay  incotporariwC 
ht  netcher  coold,  nor  ought  to  vifitit.     Gibf.  Cod.  I147,  1148. 

Holt  Cii.  J.  held,  that  in  defed  of  a  particular  appointment  of  a  vtfitor  by  the  fbnndcri  the  conuum 

h«  maket  die  founder  vi£tor,  and  it  is  not  at  his  ple4fure^  whether  there  fhatl  be  a  vifitor  or  not  j  but  if 

he  is  fiient  during  bh  own  t'mu,  the  tight  will  dejcend  en  his  beirs.     And  his  lordlhip  faid>  that  it  fo  ap* 

pears  by  the  cafe  in  Yelv.  75.  and  %  Cro.  60.  where  it  is  admitted  on  all  hands,  that  the  founder  is  pa* 

tron,  and  as  founder  is  Tifitor,  if  no  particular  vificor  be  appointed,  and  that  fo  is  8  H.  3.  70.  St  8  Aff.  29* 

fa  that  patronage  and  vi£udon  are  necefTary  coafiequents  of  each  other;  for  this  vifiutortai  power  was 

not  introduced  by  any  canons  or  conftitutions  ecdefiaftical  j   it  arifes  from  the  property  which  ths 

f^aader  had  in  the  lands  a^gned  to  fupport  the  charity.     Skin.  483.  I'rin.  6  W.  ic  M.  B.  R.  in  cafe 

of  Philips  ¥.  Bury.  *  Show.  Pari.  Cafes,  45,  46.     Accordingly,  and  there  it  was  further  ar^iied« 

that  in  our  old  books  (defrnfid-hy  patron )  and  (deprived  iy  vifitor)  are  alJ  one  j  for  this  authority  Co 

vi£t  is  a  benefit  that  naturally  fpriogs  out  of  the  foundation,  and  it  was  in  his  power  if  he  pleafed  ta 

tiansfier  it  to  another,  and  where  he  had  fo  done,  the  other  would  haire  the  fame  right  and  authority  at 

tbe  founder  had  }  that  there  is  mt  manner  tfd^erenee  between  an  bejpifai  and  a  college  except  only  in  da* 

free  ;  an  hofpitaJ  is  for  thofe  that  are  poor  and  mean,  br  lick,  &c.     A  college  is  for  another  fort  of  per* 

foils,  and  to  another  intent ;  the  former  is  to  maintain  and  fupport  them  j  this  is  to  educate  them  in  leant- 

in;,  that  hare  not  otherwife  wherewithal  to  do  it ;  but  ftill  it  is  much  within  the  fame  reafon  of  that  of  an 

holpital  i  and  if  in  an  hofpital  the  mailer  and  poor  are  incorporated,  it  is  a  college,  having  a  common  feal 

to  aiS  by,  though  ic  bears  not  that  name,  becaufe  it  is. of  an  ioferiar  degree ;  and  in  both  cafes  there  moil 

be  a  vilitor,  as  both  are  eleemofinary.— —  Aod  5  Mod.  404.  Pafch.  10  W.  3.  the  King  t«  BLYTHKf 

it  was  fadd  per  Cur.  that  all  eleemofinary  corporations,  who  are  to  receive  the  charity  of  the  founder* 

whereof  a  particular  vtfitor  is  not  appointed,  if  they  are  ecclefiaftical,  then  the  ordinary  of  the  place  it 

▼ifitor;  but  if  they  are  lay  corporations,  then  the  founder  and  his  heirs  are  perpetual  vififrs.  1 

laMod.  232.  Mich.  10  W.  3.  Anon.     Holt  Ch.  J.  faid,  be  took  it  that  the  corporation  of  a  college 

bong  by,  the  vifitation  belongs  to^he  founder  and  his  heirs,  and  if  Ae  founder  dies  vfitbout  beir^  that  & 

vifitariomJbaU  go  to  ibe  king;  for  which  fee  5  £.  4.  Simon  ok  Monroan's  case,  and  faid,  that  this 

was  his  private  opinion ;  and  that  whether  a  right  of  vlfitation  ihoold  efcheat  was  a  point  which  divided 

the  Court  IhDr.Patkick'scasx;  and  faid,  that  there  is  a  great  clverfity  between  abbot  and  conveotp 

and  mailer  and  fellows,  mayor  and  commoiulty,  tec, ;  for,  in  cafe  of  abbot  and  convent,  there  muft  be 

the  major  part,  and  the  abbot  befidcs,  bccaufe  he  ads  only  cum  confenfu  of  the  major  part  of  the  reft  ; 

hat  in  cafe  of  maimer  and  fellows,  &c.  the  mafter  himfelf  is  but  part  of  the  a£^ing  part,  and  he  is  one  o^ 

the  grsntots  as  well  as  the  reft ;  a^d  he* faid,  that  in  cafe  it  be  «  donative  and  a  prrvate  corporation,  tbou^ 

it  bejpirifmsl,  yet  he  is  of  opinion  that  the  vifuation  belongs  to  the  founder,  though  he  does  not,  by  ex- 

prefs  words,  rcferve  it  tojiimfelf  j  for  why  fliould  it  of  common  right  belong  to  the  ordinary  i     And 

whether  the  king  may  grant  the  inheritance  of  a  vifitation  may  be  a  queftion  ;  for  it  may  be  faid  ta  be 

pDvy  BO  bis  perfon  5  but  without  doubt  he  may  grant  to  whom  he  pleafe  to  be  vifitor  for  a  time* 

[12.  J£  z  lay  hofpital  be  ere£^ed,  and  no  vifitor  namedy  but  gover*  f  -^^  % 
«far  affpantedy  the  governors  fliall  vifit.    Co.  10.  Sutton,  31.]        Fal-aji. 

If  the  founder  Vmus  not  vjbojball  v'lpt  (fays  my  Lord  Coke)  the  biihop  of  tbe  diocefe  ihall,  for  which 
lie  refers  to  tbe  ftatute  of  2  H.  5.  cap.  i.  and  fays  nothing  of  his  diftindlion  between  fpiritual  and  lay 
hoipitah.  Gibf*  Cod  1151.  1  Gilbert  Ct).  B.  faid,  the  meaning  muft  be,  that  when  an  hofpitd 
is  incorporated  as  a  diftinA  corporate  body,  and  governors  appointed  j  that  (in  point  of  conftrudtion)  is 
then  a  parting  with  tbe  vifitatorial  power  j  for  diere  can  be  no  end  in  ere^^ng  the  governors,  but  to 
make  them  vifitors  where  the  poor  are  the  corporation,  and  the  revenues  are  lodged  in  them  as  a  corpo- 
rate body.  HilU  12  Geo.  !•  G.  £qu.  R.  i8o.  Cafe  of  Bizmingham  SchooL  S.  C«  %  Wms/t 
Rep*  325*  £denv.Fofter. 

• 

[13.  All  abbies  and  priories  were  yiGtable  by  the  ordinary  as  to  their 
rule  and  order  of  common  right,  if  they  had  no  exemption*  Davis, 
Proxies,  3.] 

£14.  The  hofpital  of  St,  John  ofjerufakm  was  vifitable  by  the  ordi* 
nary  of  common  right.  Dav*  rroxies,  i.  admitted.  For  they 
were  religious.  J 

C15.  In  ihitjlatute  tf^^  H.  8.  which  takes  away  the  pope's  fu« 
prcmacy,  there  is  a  prowfo^  (viz.)  That  the  archhifhop  ofCanterbury^  or 
emy  other  per/on  or  peffons/jball  have  no  power  or  authority^  by  reafon  <f 
tins  a8^  to  vifit  or  vex  any  mona/leries^  abbies,  priories^  alleges,  ho/pi* 
ials,  houfes,  or  other  places  relipous,  which  be,  or  were  exetf^ed  before 
tie  making  of  ibis  0S1  any  thing  in  this  iiStothi  contrary  thereof  not^ 

with/landings 
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with/tiding ;  iut  that  redrefs^  vijitation^  and  confirmation^  Jhall  he 

had  by  the  kin^s  highnefs^  his  *  heirs  andfucceJTorSy  by  commijjion  under 

the  great  feal  to  be  direEled  tofuch  perjons  asjoall  be  appointed  reqttiffte 

for  tbefame^  infuch  monaJterieSy  colleges^  hoj^itals^  prioriesy  houjes^  and 

places  religious  exempt  ^fo  that  no  vifitation  or  confirmation  Jhall  bejrom 

henceforth  had  or  madeiny  or  at  anyfach  mona/leriesy  colleges y  hofpitalsy^ 

priories  y  houfeSy  and  places  religious  exempt  by  the f aid  bifiiop  of  Ratncy  nor 

by  any  of  his  authority  y  nor' by  any  out  of  thekin^s  dominions y  \Sc^ 

Sothatnow       [j^.  In  ihtjlatute  3^3 1  H.  8.  cap.  i^*  of  the  diffolution  of  mo- 

nkces totally  i^^ftcries,  there  is  this  provifoy  (viz.)  Thatjiich  of  the  late  mona/lerieSy 

^  txempt/rom  abbiesy  priories y  nunneries  y  colleges y  hofpitalsy  houfes  of  friar Sy  and  other 

•'^l^y  i**-  religious  and  eccleftaftical  houfes  andplacesy  and  all  churches  and  chapels 

bqt  either     ^  themy  or  any  of  them  belongings  which  before  the  Mffolutiorty  fuppref-' 

fochasen-   Jiony  renouncingy  reli/iquijhingy  forfeitingy  giving  tepy  or  coming  unto  the 

joy  their  ex-  J^ln^s  highnefsy  were  exempted  from  the  vifitation  or  vifitationsy  and 

•o  the  focii    ^i  other  jurifdiStion  of  the  ordinary  or  ordinariesy  within  whcfe  diocefe 

ckf  comiDoii    they  werejituate  orfety  Jhall  from  henceforth  be  within  the  jurifdOiion 

Sla*  "  ^    and  vifitation  of  the  ordinary  or  ordinaries  within  whofe  diocefe  iheyy  or 

4ooatiTe«,      ony  of  themy  bejituate  andfety  or  within  the  juriJdiBion  and  v^tation  tf 

(the  firtt  vi-  fuchperfon  or  perfons  as  by  the  king's  highnefs  Jhall  be  limited  or  i^point" 

ky*!commif   ^^»  ^^"^  ^  ^''  ^'V  ^^'^  exempt  liberty  or  jurifdicHon  to  the  contrary  not* 

ixin  from      withfianding.^ 

thekingy  , 

^luLthe  fecond  by  commlffion  from  the  donor,)  or  fuch  at  the  crown  may  have  cxemptBd  or  ihaH  escnpl^ 
jiuriUaBt  to  the  powers  granted  by  thii  ilatute.     Cibf*  Cod.  1018.     ^ 

[17.  In  thcjlatute  of\  £5*  2  P.  ^  Mar.  cap.  8.  (which  repeals 
the  ftatute  of  25  H.  8.  before-mentioned  here)  there  is  this^ipt^ 
(viz.)  Whereas  by  the  diffolution  of  monqfieries  and  other  religious  houfeSy 
tertain  parifb  churches  and  chapels  were  before  exefnpt  from  tte  Jurif* 
di^ion  of  the  archbijhops  and  bijhop  of  the  diocefe y  and  by  fpectal  ea^ 
emption  and  privilege  from  Romcy  were  under  the  government  and  or^ 
der  of  the  abbots  Mid  priors  ofthofe  religious  houfes y  which  faid  churcheSy 
by  colour  of  the  faid  exemptions  y  be  now  of fpecial  grant  from  kingH.  8. 
and  king  Edwardy  under  the  rule  and  government  and  jurifd&S^on  of 
Jaymeny  whfl  can  no  more  enjoy  that  fupremacy  over  tbefe  particukf 
ehurchesy  than  the  king  might  over  the  'whole  realmy  be  it  enoEledy  that 
allfuch  archbifhops  andbifbops  in  their  diocefe y  and  all  other fpiritual per^ 
Jons  having  jurifdiBiofty  and  their  minijlers  and  officers  y  and  no  lay  per* 
Jon  or  perfons  y  in  every  church  and  place  within  the  precinB  <ftbejamey 
being  exeifipt  or  not' exempt  y  may  freely  and  without  impediment  execute 
■\,\  their  fpir  it  {tal  JMrifdiBion  in  all  points  and  articlesy  as  though  no  Juch 

exemption  or  grant  had  ever  been  made.  But  after  there  is  a  prvuifiy 
that  this  fhail  not  extend  to  toll  or  diminifli  the  privilege  of  the  iini- 
r^  •*:  verfity  of  Cambridge  or  Oxford^  noitht  privileges  or  prerogative  gr^nt- 
♦  Fol.  ajz.  dd  betbre  to  the  churches  of  Wefiminfler^nA  Windjory*  ndrwefovftt 
p{  Londony  nor  be  prejudicial  to  fuch  temporal  lords  and  '^HUfiou- 
crs  within  the  realm,  who  by  ancient  cuftom  have  enjoyed  pro- 
bates of  teftaiAcnts  of  their  tenants  and  others  i  but'thisf  a£l  is 
repealed  by  the  ftatute  of  i  Eliz.  cap.  i .] 

[18.  In  the  fafute  of  i  Khz.  cap.  2,  (which  is  an  9&  for  uni- 
formity of  coiiunon  prayer)  there  is  zprovijby  {y\z.)tbea  atii^Jln* 

gulor 
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gular  archbtjbops  and  bijhops^  and  every  of  their  chancellori^  tommiffa-^ 
fits,  archdeacons y  and  other  ordinaries t  having  any  peculiar  ecclefiaJHcal 
jmrifdiHitin^JhaU  have  full  povfcr  and  authority  by  virtue  of  this  a£ty  as 
well  to  inquire  in  their  vjfitationSy  fynods^  and  elfewbere  within  their 
jurifdiclion^  at  atty  other  time  or  place ^  to  take  occqfions  and  informations 
rf  ail  and  every  the  things  above-mentioned^  done,  committed ,  or  perpe-  I  ^4<»  J 
trated  wtbin  the  limits  of  their  jurifdiBion  or  authority ^  and  to  punijb 
the  fame  by  admonition^  excommunication,  fequeflration,  or  deprivation^ 
and  other  cenfures  andprocefs,  in  like  manner  as  heretofore  hath  been  ufed  " 

by  the  queetCs  ecclefiaftical  laws."^  ' 

{\^  In  the  faid  ftatute  x  Eliz.  cap.  2.  it  is  enadcd,  Thatfuch 
privilegeStJurifdi^ions^fuperioritieSf  and  pre-eminences,  ecclefia/lical  and 
fpirituaJ,  as  have  been  by  anyfpiritual  and  eccleftaftical power  or  autho* 
rtty  exercifedy  or  may  lawfully  be  exercifed  or  ufed  for  the  vifitation  of 
the  eecUfiaflical  flate  and  perfons,  and  for  reformation,  order,  and  eor^ 
reBion  of  the  fame,  and  of  all  manner  of  errors,  fchifms,  abufes,  offences, 
contempts,  and  enormities,  fhall for  ever,  by  authority  of  this  prefentpar^ 
tiament,  be  united  and  annexed  to  the  imperial  crown  of  this  realm  g 
and  that  the  king,  his  heirs  and  fuccejfors,  fhall  have  full  power  and  \ 

autboriiy  by  virtue  of  this  aB,  by  letters  patents  under  the  great  feal  of 
England,  to  qffign,  t^c.  to  ufe,  exercife,  i^c.  under  the  king,  his  heirs 
andfuceeffors,  all  manner  of  jurifdiElion,  fcTr,] 

20.  ^\a  fame  place  may  well  be  vifitable  by  two  different  powers. 
60  it  is  in  the  cafe  of  every  cathedral  and  every  diocefe,  which  arc 
Tifitable  as  well  by  the  metropolitan  as  by  the  bilhop, 
Gibf.  Cod.  115K 

21.  The  archbiihop  of  D.  libelled  in  the  fpiritual  court  againft 
the  dean  and  chapter  there  for  denying  to  admit  him  to  vifit  them. 
The  defendant  fuggefted  for  a  prohibition,  that  the  chapel  was  of 
royal  foundation,  being  frfl  a  monaflery  of  royal  foundation,  and  afier^ 
wards  tranjlated  into  dean  and  chapter  ;  and  being  a  donative,  was 

..  .Exempted  from  the  vifitation  of  the  ordinary.  Upon  a  prohibi-^ 
tion  the  plaintiff  declared,  that  this  chapel  was  of  royal  foundation^ 
and  that  the  ordinary  had  no  vjfitatorial  power  there,  but  what  he  had 
by  the  letters  patents  of  creation  33  H.  8.  which  expref sly  provide,  that 
the  archhifhop  fhall  have  no  power  over  the  deanery,  butfuch  as  he  had 
over  the  prior  asid  convent  of  the  Holy  Trinity  time  out  of  mind,  which 
priory  was  of  royal  foundation,  and  had  time  out  of  mind  been 
vifited  by  the  king  or  his  chancellor.  The  archbiihop,  after  oyer, 
pleaded,  that  the  king  did  further  order  and  declare  in  the  faid  letters  pa- 
tents,  that  the  churfh  of  the  Holy  Trinity  fhould  be  the  archiepifiopal feat 
of  D,  as  it  was  before,  and  as  it  ufed  to  be  ;  and  the  archbtjhop  fhould 
oxercife^jurifdiBion  there,  butfuch  as  he  ufed  when  it  was  a  priory  g 
and  that  time  out  of  mind  the  faid  archbijhop,  and  his  predecejfcrs, 
gurchbifbops  of  Dublin,  kept  their  cathedrals  in  this  church  ;  and  that  the 
prior  and  convent  before,  and  the  dean  and  chapter  Jince  the  tranflation, 
vtere  the  chapter  of  the  faid  archbifhop,  and  time  out  of  mind  had  been 
vifited  by  them,  as  occafion  required,  and  tr overfed  that  the  priory^  was 
of  royal  foundation.  Upon  a  fpecial  demurrer  judgment  was  given 
Vk  C,  B.  in  Ireland  for  a  confultation,  and  that  judgment  af£lrme4 
in  £•  R«  therej    Upon  error  brought  in  the  Houfe  of  P«ir«  her^, 

it 
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it  was  argued,  that  this  being  an  eccle/taftical  corporatwij  is  if  M^ 
mon  intendment  fuhjeH  to  the  vtfitatum  of  the  ordinary  of  the  place^ 
tinlefs  by  the  patent  of  creation  there  had  been  a  vifitor  appointed 
by  the  founder ;  for  all  fuch  are  prima  facie  fubjed  to  the  juri^ 
di£^ion  of  the  ordinary,  though  founded  by  the;  crown,  and  fo  is 
Corbet's  cafe,  in  D.  273.  that  the  only  material  point  is,  nvbethet 
this  fvas  of  royal  foundation,  or  not  ?  which  was  not  the  point  of  the 
•Sce(a  f)  cafe  between  this  *  Archbishop  and  Dr.  Harrison  fome  years 
Marg»pLa.  paft^  ^{^q  was  a  prebendary  of  this  church.  For  if  the  priory 
was  not  of  royal  foundation,  the  deanry  into  which  it  w*as  trani^ 
lated,  cannot  be  fo ;  but  if  it  was  of  royal  foundation,  then  the 
tranflation  into  dean  and  chapter  is  no  prejudice  to  the  founder, 
he  remaining  founder  ftill ;  for  nothing  is  altered  but  the  mo- 
nadic rule  and  habit ;  and  fo  it  was  held  in  the  Dean  andGbaf* 
TER  OF  Norwich's  cafe.  3  Rep.  73.  30  H.  8.  at  which  time  the 
priory  and  convent  of  the  cathedral  church  of  the  Holy  Trinity  of 
Norwich  was  tranilated  into  the  dean  and  chapter.  So  that  if 
f  249  2  ffothing  is  altered  by  the  tranflation^  the  founder  is  not  deprived  of  tit 
right  of  patronage,  neither  is  the  vijitor  of  his  right  of  vifUation  i  be- 
caufe  it  is  ftiU  the  fame  body  corporate,  though  by  another  name. 
And  judgment  was  affirmed,  g  Mod.  183.  Mich.  10  Geo«  1724*' 
Trinity-chapel  in  Dublin  v.  Archbiihop  of  Dublin* 


(F.  f)     Exemptions.     [Vifitation*] 

Tb«^ting  [i.  'npHE  king  might  exempt  ahhies  from  the  vifitation  efihe  «r- 
S!*cAfl^/*  dinary :  for  the  king  is  fupreme  ordinary^     Da.  Conn 

And  exempt    mend.  73.] 
Jt  from  the 

jarifdidion  of  the  ordinary.  This  it  agreed  on  all  bands;  and  oar  law  iKioks  add,  that  he  may  Reet^ 
m^fufjeS  to  found  fucb  a  chapd^  rvitbfitcb  txem^tku  \  which,  [)owever  f  ofidvely  faid,  feems  not  to  be  a 
li^-«nrident  truth ;  and  yet  I  find  not  any  in(lances  alleged  to  confirm  it.  That  many  free  cHapek  ha^ 
been  in  the  hands  of  fubjefts,  is  not  denied  \  but  it  does  not  therefore  follow,  that  thofe  were  not  origin^ 
•Hy  of  royal  foundation.     Gibf.  Cod.  137.  The  king  may  ered  a  free  chapel,  and  exempt  it  fkoa 

the  ordinary ;  and  I  think  he  may  do  it  without  confecratioo,  at  in  the  inftance  of  VHiitelial] :  bii( 
though  the  Codex  is  unwilling  to  grant  it,  yet  our  baoks  are  very  exprefs,  that  the  king  may  licenfe  a 
fubjefi  to  found  a  free  chapel,  and  exempt  the  iame  from  the  jurifdi&oil  of  the  ordinary.  WatC  Oa^ 
LaW)  646. 


i^r  (G.  f)     4^^''/.     t  DcUgates, 

hemfith^  [i.  T^T  the fiatute  2$  H.  8.  appeals  to  Rome  are  prohibited^  ent 
"ddegated,  ordained,,  that  for  default  of  juftice  in  any  of  the  courts  of  the 

ukdjit  hy  archbifl)ops  of  this  realm,  -is^c.  it  fhall  he  lawful  to  appeal  to  the  king  in 
iwc^  of  the  jjjg  court  of  Chancery, '  and  thereupon  a  commijjion  fhall  be  %  granted^ 
mjiouuttleT  ^^'  ^^  ^7  ^p^ovifo  cifca  finem  ftatuti,  an  appeal  is  given  to  the 
the  great      king  in  Chancery,  upon  fentences  in  places  ezempt^  in  the  fame  cmjs* 

the  king  in  tbret  eafet  t  i  ft.  When  a  decree  or  fentencc  is  given  in  an  ecdefiafttcal  canie  by  the  ardibiAof^ 
or  any  of  his  officiab.  s^y,  When  any  decree  or  fentence  is  given  in  any  eedeflafticat  caole  in  fUat 
txen^f  or  peculiai^^  belonging  to  the  king,  or  to  an  archbiihop.  ^dly.  When  a  fentsnce  is  givea  u  dm 
court  ofjdmrakf  according  to  the  civil  law*    Wood*S  liiift*  505*  ■§*  P^  4  Iaft>  339.  cup*.  74i-« 

S.  P.  Godoip.  Rep.  Ii6«  cap*  ii«  ft  13.  ^ 
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}  TlieftatQte  goesoo  and  fayi,  that  a  commiflion  fhall  be  granted  ir«d>r  the  great  Jealy  td  certdin  fterfmt 
i$i$iumed  hy  tie  kingy  vfbo  Jball  rberehy  have  ptnper,  at  in  cafes  of  appeal  from  the  admiral  courts  t9 
hmraaddefnitely  f  determme  all  fucb  appeahf  and  the  caufet  concerning  thefaauy  and  from  tohofe  decraa 
orftatenci  no  further  appeal  Jball  he  had.  But  note,  in  caie  where  a  fentenceia  given  by  commiflioners  de* 
kqpted  by  tile  prince,  as  by  the  late  Tifitors  anoo  i  Ella.  x\ik^any  gripved  apteaRng^  fucb  appeal  is  out  of 
tbeofdenprefciibcd  by  the  ftatute  of  24  H.  S.  and  25  H  8.  cap.  19.  And  the  prince  in  that  cafe  mtf 
giaattf  new  cemmifon  to  others  to  determine  fbst  appeal.  And  thia  was  done  by  the  opinion  of  feveral  j  ufticet 
ioGoosMAK's  CASX>  deprived  of  the  deaneiy  of  Wella.  4  Inft.  340.  cap.  74.  citea  a  manufcript 
Kport  of  Lord  Dyer. 

The  i^bop  of  Wlnton  is  made  vjfitor  of  Magdalen  College  in  Oxford  by  thefoundfr^  and  exempted  frtm 
my  ordinary y  Ac.  Dr.  Coveney,  prejident  of  the  Cud  college,  wm  deprkfed  by  thevifitor  (  and  from  his 
feoRoce  appealed  to  the  fneen  in  Chancery.  It  was  refolved  by  the  J^ftlces  to  whom  this  appeal  was  re* 
itrred,  they  having  conferred  with  civili3ns,  that  the  appeal  doth  not  lie;  for  it  is  out  of  the  ftatutet 
34  ^  t5  H.  8.  cap.  1%,  I  for  this  deprivation  is  a  matter  merely  temporal,  and  nt  if  done  by  a  lay  patron^ 
fo  that  if  be  bt  expelled  be  may  have  ainfe,  or  fuch  fuit  at  the  common  law.  D.  209.  pi.  20.  Mich. 
.  3  i^4  Elis.  Dr.  Coveney*s  cale.  S.  C.  cited  4  Inft.  340.  as  Dr.  Coveney*s  caie,  prefident  of  New 

CoU^ia  Oxford.  S.  C.  cited  Arg.  4  Mod.  1 12. 116.     And  there  the  cask  or  Shijkax  in  the 

Year-book  of  £•  3.  Fitsh.  tit.  Affife,  pi.  1 50.  ia  cited,  dut  he  being  deprived  by  the  ordinary  where  the 
fooadacion  was  lay  brought  an  alllfe ;  and  it  was.held  good.  And  Ibid*  124*  the  Court  faid»  that  Shira« 
having  a  donative,  and  being  deprived  by  the  archbiihop  of  York  as  ordinary  and  victor,  and  another  being 
collated,  the  qoeftion  was,  who  was  vlfitor  ^  And  it  appeared  plainly  that  it  could  not  be  the  archbifliopy 
becaitle  the  matter  was  not  fpiritual,  it  was  in  cafe  of  a  lay  hofpital,  which  had  no  fpiritual  poflefliony  it- 
was  neither  college  nor  convent;  and  therefore  the  affife  was  held  good,  which  proves  nothing  in  the  cafe 
of  a  fpiritual  corporation ;  for  if  the  deprivation  had  ^  been  by  a  proper  vifitor,  and  one  who  had  a  lawful 
j«ri£didifa,  his  Sentence  would  have  been  final,  and  no  aflife  could  have  been  brought  to  examine  it. 
Trio.  4  W.  ft  M.  B.  R.  in  cale  of  Philips  v.  Bury.  Show.  Pari.  Cafes,  47.  Arg.  In  the  cafe  of 

Philips V.  Bury,  it  was  infilled  that  this  cafe  of  Dr.  Coveney  in  D.  209.  nor  that  of  Ba^cxs's  casb^ 
11  Rep.  99.  of  an  aHife  lying  becaufe  of  no  appeal,  will  not  upon  perufal  warrant  the  diftinfiion ;  for  that 
Che  party  is  as  much  concluded  in  the  one  cafe  as  in  the  other,  and  that  it  is  reafonable  to  fufpeA  that  cafe 
mil  to  be  bw,  becaufe  that  is  impradicable  which  it  is  brought  to  prove.  The  head  of  the  college  cannot 
Kalfltah  an  afiife  for  his  office  of  headihip ;  he  hath  not  fuch  an  cftate  as  will  maintain  that  writ;  he 
hath  no  foch  fole  feifin ;  the  whole  body  of  the  college  has  an  inteieft  therein ;  he  has  no  title  to  the 
mooicsia  his  own  right,  till  a  diftribution  thereof  is  made  by  confent;  he  is  the  only  vifible  head  indeed 
of  the  body,  but  has  no  fingle  right.  And  that  in  Afplsfosd's  qasb  it  was  faid  by  Lord  Hale,  that 
it  was  impoffibk  he  could  have  an  affife. 

•C25O 

[a.  But  it  18  to  be  obfervcd  that  this  appeal  to  the  king  in  Chan-  Note,  it  U 
ccrjr,  is  only  by  the  ftatute  aforefaid,  upon  a  fuit  in  the  archbijbop's  Si""J2^ 
court  J  or  in  a  peculiar  exempt ;  for  if  there  be  zfuit  upon  a  commi/Jion  mn&.  he  a 
general  of  the  iing^  there  no  appeal  may  be  to  the  king  in  Chancery,  warrant  unm 
within  the  ftatute  of  the  25th  by  the  words  aforefaid  j  and  there-  ^,it/^ 
fore  there  may  he\  an  appeal  to  the  king  generally ,  as  he  is  the  fupreme  the  king  be- 
head of  all  ecclefiaftical  jurifdiSion  within  the  realm ;  and  this  ^^  ^li?'* 
ought  to  be  upon  a  bill  figncd  by  him,  before  the  Chancellor  may  ford\eeper' 
m^  the  commifEon  of  delegates  to  hear  it.     But  upon  appeals  can  iffiie  oat 


com- 


upon  the  ftatute,  the  Chancellor  may  grant  the  commijfion  of  himfelf  ^'} 
of  courfc,  without  any  Ullftgned.     5  E.  6.  Stephen  Gardiner  was  delegates, 
depri?ed  upon  a  commifEon  of  delegates,  and  he  appealed  to  the  notwith- 
ling  generally  and  not  to  the  king  in  Chancery,  and  thereupon  the  SjJlf^i^ 
fcntence  repealed*     i  Mar.  as  I  have  heard  by  report  of  Mr.  Sel-  ^^  h.  S. 
den;  and  fo  was  it  done 'in  the  Lord  Hartford's  cafe  about  the  Watf.ckigw . 
I  JacO  ^*»  5«- 

[3*  The  delegates  may  excommunicate^  H.  10  Ja.  B.  [Said]  WillJamsJ<i 
Per  Cook  to  be  refolved  by  aU  the  Juftices  in  the  Archbiihop  of  Sji"*'^!^^ 
Canterbury's  cafe.]  delegates 

earniat  pntm 
^''^tiaftnunet  of  txcmmunkatimi  i  and  faid  that  they  had  lately  adjudged  diat  point  againft  the  coor^ 
•f  delfgatea.     2  BuM.  4.  Mich.  10  Jac.  B.  R.  in  cafe  of  Stevenfon  t.  Wood.  Bnt  Wood'« 

laft.  505.  ftysy  that  if  the  delegates  in  ecclefiaftical  caufes  txtffHttul  ptrfinif  they  may^  proceed  to  «(• 
CABMWtiicatioii ;  if  they  are  all  laymen^  the  fault  is  not  in  the  law,  but  in  tht  nominatjon.. 
The  power  of  the  judges  delegates  is  pot^as'delegata  eorrigerty  non  exeunt ;  they  have  power  there  t9 
tt  €OR«a.    Per  WUliams  J.  a  Bulft.  4«  in  ca^of  Starenibn  v.  Wood.  . 

12  ^t4-  Tbcy 


250  PrevogaHbe  of  t^e  fifng. 


Though  tbe      J^/^,  Tht  J  may  commit  adminiftratiofi*     Hill.  lo  Ja.] 

teurt  of  de- 

Wood. 


Jcgates  may  revske  or  confirm  an  admrniftration,  yet  it  ftill  remains  a  fu^re,  whether  they  Mrjf 
it  enginaily ;  and  in  the  firft  inftance  this  was  a  point  dated  in  the  care  of  *  Steven  son  v.  \ 
to  jac.  I.  and  the  better  opinion  was,  that  they  could  not.     Watf.  Cla%.  Law,  5S.  *  S.  C. 

%  Buift.  4.  accordingly;  but  the  doctors  of  the  civil  law  difitring  in  opinion  amoog  themselves,  the 
Court  pronounced  no  abfolute  judgment,  but  it  was  adjourned,  and  not  fpoken  to  again.  But  WiUiams  J* 
cited  one  BitACXKNiURYE'i  case,  where  it  was  adjudged,  that  they  could  not  grant  letcen  of  admini* 
^ration,  they  having  no  power  fo  to  do. 

In  a  ^ohlbitiott  the  cafe  was  j  A.  died  inteftate.  B.,  his  brother^  gets  adminiilratiofi  in  the  faifcrior 
dtoceie ;  M . ,  who  pretended  to  be  wife  of  A.,  I'uggefled  bona  notabiJia,  and  procured  a  prerogative  aUnu* 
aiftration ;  B.  appealed  to  the  delegates,  aifd  died ;  C.  his  fon  and  heir  gets  the  prerogative  adminiuracioa 
icpealed,  and  adminiftration  granted  to  himlelf.  M.  prayed  a  prohibition,  fuppofiog  that  by  the  death  of 
one  of  the  parties  the  commiffion  was  determined  j  but  the  Court  were  of  opinion  ^gainft  the  prohiMtioOf 
and  thit  the  delegates  authority  to  proceed  in  that  cafe  continued  notwithftanding  B/s  death ;  for  by  the 
words  of  their  commiffion,  the  ecclefiaftical  law  is  to  be  rheir  rule,  and  by  that  law  a  fuit  docs  not  abate 
hy  the  death  of  che  parties.  And  Hale  faid,  the  appeal  is  to  the  king  in  Chancery,  and  is  by  reafon  of 
hit  original  jurifdiAion,  and  thereupon  he  grants  a  commifliun  to  hear  it ;  now  if  he  could  hear  it  in  per« 
fim,  he  may  certainly  determine  the  caufe  after  the  death  of  the  parties,  and  confe(|uently  they  to  whom 
be  has  delegated  his  authority,  may  do  the  fame.  But  upon  the  Attomey-generars  deAring  to  be  beaid, 
the  Court  gtive  further  time.     Vent.  1 33.  Trtn.  23  Car.  1.  B.  R.  Poliexfen  v.  PoUexfen*  ■ 

%  Lev.  6.  Pafch.  23  Car.  1.  B,  R.  fays,  the  prohibition  was  denied.  a  Keb.  779.  S'.  C.  andtfaaft 

the  prohibition  was  difcharged  nlii. 

It  was  the  better  opinion,  and  in  a  manner  agreed,  that  B.  R.  may  prohibit  the  delegates yVvarfCinnfrnif 
^mnifiration  :  ift,  Bccaufe  the  authority  of  the  delegates  is  given  Ij  25  //•  8.  and  fo  their  jurifdidiM 
4ot9  not  commence  by  fpiritual  law }  but  as  the  pope  had  an  ufurped  power,  which  is  tranafmed  to  the 
king  by  parliament,  and  the  king  gives  it  to  the  commiflioners  delegates }  and  idly,  ikcauie  they  cannoc 
be  judges  in  their  own  cauie*    Lat.  S6*  in  cafe  of  Reeve  v.  Denny* 

[251] 

Mo.  46a.  5*  A  fentence  in  the  fpiritual  court  at  L.  was  had  againft  the 
ol.65i.s  c.  plaintiff,  who  afterwards  appealed  to  the  arches,  where  the  fca- 
Ha^lTi-^  tence  was  affirmed,  and  adjudged,  ut  fupra,  againft  the  plaintiE 
WELL  V.  Whereupon  he  fued  a  commiffion  to  the  delegates,  and  the  mat- 
J»*^^*»  ter  was  re-examined,  and  fentence  then  given  for  the  plaintiff. 
Court  con.  Thereupon  another  commiffion  was  fued  out  to  re-examine  this 
fened  with  matter.  A  prohibition  was  prayed  to  ftay  it,  becaufe  the  25  H.  8* 
•lithe  luf-  enafts,  that  a  fentence  before  the  delegates  (hall  be  final,  and  con- 
Englamd,  fcqucntly  this  fecond  commiffion  is  not  well  awarded.  But  it  was 
and  that  Po-  anfwered,  that  the  queen  hath  by  law  an  abfolute  power  to  grant 
^rnS  that  commiffions  to  re-examine,  which  is  not  reftrained  by  the  25  H.  8. 
thepiohibi-  And  that  it  hath  been  fo  ruled  before  thefe  times;  and  of  that 
tion  was  not  opinion  was  Popham  \  but  becaufe  it  was  a  new  cafe,  they  would 
bica^e the    ^^^^^^  thereof.  Cro.  E.  571.  Trin.  39  Eliz.  B.  R.  Gervisv.  Halfc- 

pope  u fed  to  WCll. 

Tcviewin  ^  • 

fuch  cafes  after  fentence  by  the  legate ;  and  whatever  the  pope  was  wont  to  do  is  united  to  the  crowft  by 
the  ftatote  2  5 14.  S.  cap.  20.  [19*]  But  they  agreed  that  this  review  ihoold  be  final  without  futdeu  apperf- 
Fenner  feemed  e  contra,  and  that  the  pope's  authority  is  abrogated  and  extindi,  and  that  no  appeal  is 
gIVen  by  the  ftatute  any  further  than  to  the  delegates ;-  and  therefore  it  could  not  be  lawful  to  go  any 
further.  But  at  another  day,  by  a  conference  with  all  the  Juftices,  they  agreed  that  the  commiAoB  was 
well  granted,  and  that  confultation  ihould  be  awarded ;  but  that  if  the  coramlffioners  do  not  proeeed  t» 
tht  examination  according  to  the  common  law,  they  /hall  be  reftrained  by  prohibitioa. 

6.  The  delegates  cannot  make  a  divifion  of  inteftates  goods.    Vet 
Hubbard.     Noy,  24.  in  Took*s  cafe. 

7 .  The  delegates  cannot  interpret  a^atute.  Per  Hubbard*  Noy,  24* 
in  Took's  cafe. 

8.  The  court  of  delegates  have  -no  power  to  prow  tvitls.    Per 
Williams  J.  2  Bulf.  4.  Mich.  lojac.  B.  R.  incafcofStcvcnfon 


V.  Wood^ 


9.  The 


^I^«^w»^"~^^"^w^^^*« 
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{^  The  judges  delegates  muit  judge  according  to  the  eccUftaJlical 
hm.  Per  Ld.  Keeper.  Qian.  Cafes^  20 1*  Pafch.  23  Car.  2.  in 
caie  of  Vanbrough  ▼.  Cock. 

Idt*  Hie  judges  and  civilians  ruled  on  debate,  that  die  ttfllmony 
tfmii  N.  n^ho  was  examined  in  Chancery  between  the  fame  parties ^^  and  , 
crofsrcxamined  there,  ihould  be  read  before  the  delegates ;  though  it 
vas  objeded  that  the  appellant  here  fhould  take  the  advantage  here 
which  he  (hould  have  had  if  he  had  been  crofs-examined ;  for  crofs« 
examining  a  witnefs  fets  him  upright  in  Chancery  but  not  here. 
2  Chan.  Cafes,  250.  Hill.  30  &  31  Car.  2.  Gargrave  alias  Fan  v. 
■    --[So  the  book  is.3 

11.  The  Reformatio  Legum,  fpeaking  of  the  appeal  to  the  king,  Watf.aerg. 
adds  as  follow,  quo  cumfuerit  caufa  devoluta^  earn  vel  concilio  proving  rvn\w»'9 
ciaii  dij^iri  volumusjji  gravis  Jit  caufa^  vel  a  tribus  epifcopis  a  nobis  ad  id  «  grofs  er- 
cm^tuendum     But  in  modern  practice  (viz.  only  from  the  year  "^^f  ^^^ 
1639)  there  are  temporal  judges  arid  temporal  lords  appointed  for  the  pr^^^l^c  hat 
final  determination  of  matters  confeifedly  fpiritual.     Gibf.  Cod.  b«enaJlaioog 
pag.  1082. — ^The  fame  author  fays,  that  there  are  nofootjleps  of^ny  ?>  have  lay 
of  the  nobiStj^  or  common  laiv  judges  in  commiffion  till  the  year  1604,  "^^  uf'thc*"' 
(i.e.  for  70  years  after  the  ere£ling  the  faid  court,)  nor  from  1604  coromiffion 
are  they  found  in  above  one  commiffion  in  forty  till  the  year  1639 ;  w»^heccic# 
from  whence  (i.  e.  from  the  downfall  of  bifhops  and  their  jurifdic- 

tion  which  enfued,)  we  may  date  the  prefent  rule  of  mixtures  in  that 
court.     Ibid.  Introd.  Difcourfe,  pag.  21. 

12.  There  lies  no  appeal  to  the  Houfe  of  Lards  from  a  fentence  in 
the  delegates ;  for  they  cannot  have  any  original  jurifJidlion  \  be- 
caufe  it  is  a  matter  grounded  upon  an  aft  of  parliament,  and 
the  2i€t  gives  them  none ;  per  Lds.  Commiffioners.  2  Vern.,  118. 
Mich.  1689.  Saul  V.  Wilfon. 

13.  A  woman  was  fuppofed  to  be  married  firft  to  A.  and  after- 
waris  to  B.  both  A.  and  B.  being  then  living ;  and  upon  a  dif- 
pate  the  fpiritual  court  affirmed  the  firft  marriage,  but  was  difallow- 
ed  on  appeal  to  the  delegates,  and  the  2d  held  good  \  there  was 
iifuc  by  the  2d,  but  none  by  the  firft.  Upon  a  petition  for  a  com- 
miffion of  review  to  reverfe  the  laft  fentence,  Ld.  C.  King  faid,  [  252  J 
that  a  commiffion  of  review  is  not  a  matter  of  rights  but  purely  in  the 
difcretion  of  the  crown ;  and  as  fuch  commiffion  tends  to  baftardize 

die  iffiie  he  was  agaitift  it,  and  ihould  advife  the  crown  accordingly. 
2Wms.*8Rep.  299.  Trin.  1725.  Franklyn's  cafe. 


(H.  f )    Appeals. 

£1.  IF  a  fentence  be  given  in  the  hi^h  commiffton  courts  no  appeal  An  appeal 
*  lies  from  it  de  mero  jure.     RL  5  Jac.  B.  M.  8  Jac.  B.]  ^^^^^^ 

[2.  But  upon  fuch  fentence  an  appeal  may  be,  if  the  party  can  hi^h  com- 
icmiire  zjhecial  commi/Ron  to  examine  it.    M.  c  Jac.  B.]  miffion 

^  .  court  when 

la  being  fJbecaaie  they  tbemfthtt  wert  the  king^s  delegatet,  aa  ading  by  an  immediate  commiilion  tr  m 
I  te.  And  there  was  no  remedy  againll  their  fentences,  but  a  new  commiffion  f  otb.rs,  grantable  by  virtiM 
P  «f  tlM  roy^  pretogatite  independent  on  the  anchoricy  given  by  25  H.  o.  or  any  other  ftatate.  W^tf. 
CkiS.Uw,  55956. 

Voi^XVTL  U  [3.  H.  2. 


^z  Iprcrogatioe  of  tfee  ming* 

•  [3.  H.  2.  ordained,  that  appeals  ihould  he  Jrom  the  con/i/hrj  U 
the  archdeacon ;  from  him  to  the  btjbop ;  from  him  to  the  arcbii/baps 
from  him  to  the  king.     Fox,  265.   »Specd.  458.  J 

[^4%  But  Matthew  raris  has  further,  that  the  king  commandeJ  the 
archbijhop  to  make  an  end  of  the  fuity  and  that  he  proceed  no  further 
without  licence  of  the  king.     Speed.  458.  Jan.  Anglor.  94.  53.] 

[5.  In  Roger  Hovend.  fol.  303.  and  Jan.  Angler.  94.  it  is^  that 
appeal  (hnli  be  from  the  archdeacon  to  the  hi/hep  commencing  with 
the  archdeacon  without  fpeaking  of  the  conJSflorjj  and  fo  Cook  in  his 
6th  Epiftlc  cites  it,  and  there  he  obferves  the  power  of  the  king 
upon  ecclefiaftical  jurifdi£lion  to  be  aiycient  and  not  new*] 

[6.  Among  the  petitions  in  parliament,  18  £.  i.  there  is  fucfa 
petition,  William  dc  Nottingham  clericus  petit y  quod poffit  prrfeqvi 
appellationem  fuam  in  curia  Romanoy  £5*r.  Rex  non  concefft^  quod 
privilegium  fuum  infringatj  fed  impetret  intra  regnum^  fi  ftbi  vQetet 

expedire.2 

7.  24  //.  8.  cap*  12.  yi  5.  ena£ts,  That  appeak  in  caufts  tefich 

wentaryy  caufes  of  matrimony  and  divorces ^  right  cf  tithes ^  oblattonsand 

ohventiotiSy  fhall  be  fued  from  the  archdeacon,  or  Us  officialy  if  the 

matter  he  there  commenced,  to  the  bifhop  of  the  diocefe, 

Aj>arfon  of       S,  6,  And  if  the  matter  be  there  commenced  before  the  bllhop  dj»- 

V^d'^^^f  °    ^^'''  ^^  f^*^  commiffary,  then  within  1 5  days  after  fentence pven^  an  op* 

of  Winton    /^^'^  ^^3  ^^  to  the  archbiihop  of  the  province  to  be  there  definitely  adr 

wasdcpriv-    judged. 
(.d,  and  he 

appealed  to  the  archbiihop  of  C.  in  caria  praerogativa  fua  de  arcobus ;  the  qucftwn  was,  whether  this  ap- 
peal was  well  brought  ?  becaufe  the  ftatute  mentiont  only  tl^  archbifhop  of  the  prorioce  where,  &c. 
without  limiting  any  court  in  certain.  It  was  the  opinion  of  all  the  Juttices  of  B.  R.  that  the  (ui 
words  in  the  appeal,  viz  (in  curia  praerogativa  fua  de  arcubus)  were  void  and  fuperfluoui,  and  thattfte 
words,  \\x,  (to  the  archbifiiop  of  C.)  were  fufficient  to  have  the  benefit  of  the  appeal  by  the  equity  and 
iniendmcnt  of  this  Aatute.     D.  240,  pi.  46.  Trin.  7  Eliz.  Anon. 

In  Trin.  S.  7.  Jfthe  matter  be  commenced  before  the  archdeacon  of  any  arcb^ 

3  w.  3.  the  bifhop y  or  his  commiffary^  the  appeal  may  be  within  15  days^  tsV.  to  the 
itrcer  tUt  audience  or  arches  of  the  faid  archbifbopy  and  from  thence  within 
no  appeal       Other  1 5  days,  isfc.  to  the  archbifliop  himfelf,  and  no  further. 

could  be 
'  made  from  the  dean  of  the  arches  to  the  archbifhop,  becaufe  it  was  one  and  the  (ame.     Garth.  170.  in 

Lee's  cafe. But  Ibid,  in  Mar^:  the  reporter  fuys,  that  the  ftatute  24  H.  8.  is.  it  ezpreialy'to  the 

contrary,  but  that  this  ftatute  was  not  ocncioned. 

C  253  ]        S.  8.  -<rf//^/ if //>^ri^fc  commenced  before  the  archbifliop,  thcn/0 
be  there  definitively  determined  without  further  appeal. 

S.  9.  Where  the  matter  touches  the  king,  the  appeal  maybe  mtUn 

1 5  days  to  the  higher  convocation  houfe  of  that  province,  and  no 

further y  but  finally  to  be  there  determined. 

S.C.  cited        g;  G,  ^as  inftalled  dean  of  Wellsy  and  afterwards  made  a  pre^ 

in*cafe  of  ^*  i/'/i/iirj?  of  the  fame  church.     Upon  a  vifitation  by  the  king's  let- 

theDean       tcrs  patents,  he  was  deprived  of  his  deanry  by  the  byhofs  comrniffary^ 

and  Chapter  bccaufc  he  could  not  hold  two  dignities  fimul  &  femel  in  the  fame 

"""*      church,  and  the  firft  was  void  by  the  canon  law.     The  dean  appeal* 

ed  to  the  archbi/bopy  who  affirmed  the  fentence.     Whereupon  he    i 

•    appealed  to  the  king  :  but  the  king  granted  the  deanry  to  one  T'temeri   ■ 

after  which  the  king  died.     Queen  Mary  granted  another  cosunif*    1 

fioa 
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Ami  to  Ae  dflegatiff  who  reftored  him  to  his  deanry.  After  the 
death  of  queen  Maiy  (viz.)  anno  i  £liz.  Turner  by  a  new  coinmif- 
fm  VMS  rejhred  by  fentence,  and  that  fentence  after  affiriHed  by- 
other  oomm{ffionen(,  notwithftanding  the  reclaimer  and  appeal  of 
6.  Dyer,  273.  pi.  35,  Pafch.  10  Eliz.  Walrond  v.  Pollard. 

10.  Stephen  Gardiner,  bifhop  of  Winchefter,  was  deprived  at 
Lambeth  by  commtffion  from  £.  6.  made  to  10  perfons  proceeding 
thereupon  ex  officio  meroj  mixto  vel  promotOj  omni  appellaiione  re^ 
flwtoyfommarie  de  piano,  without  any  form  or  figure  of  judgment, 
.kit  only  upon  an  inquiry  into  the  truth  of  the  fa£t.  4  Inft.  340. 
cites  a  &IS.  Rep.  of  Ld.  Dyer's. 

11.  An  appeal  being  a  natural  defence  cannot  be  taken  awny  by 
my  prince  or  power  I  and  in  every  cafe  generally,  when  fentence  is 

_  given  and  appeal  made  to  the  fuperior^  the  judge,  that  did  give  the 

lentescey  is  bound  to  obey  the  appeal,  and  to  proceed  no  further 

notil  the  fuperior  hath  examined  and  determined  the  caufe  of 

appeal;  neverthelefs,  where  this  claufe  ( appellatione  remoia)  is  in 

the  commiilion,  the  judge,  that  gave  fentence,  is  not  bound  to  obey 

the  appeal,  but  may  execute  his  (entence  and  proceed  further,  until 

the  appeal  be  received  by  the  fuperior,  and  an  inhibition  befentunto 

himj  for  the  claufe  (appellatione  remota)  hath  three  notable  effeBs  s 

iftiThat  the  jurifdi^ion  of  the  judge  that  gave  fentence  is  not  by 

the  appeal  fufpended  or  ftopped  \  for  he  may  proceed*  the  fame 

Uotwithftanding.     adly.  That  for  proceeding  to  execution  or  fur- 

FAerprocefs  he  is  ijiot  punifhable.     3dly,  That  thofe  things  that  are 

done  by  the  faid  judge  after  fuch  appeal  cannot  be  faid  void  ;  for 

Aey  cannot  be  reverfed  per  viam  nullitatis.     But  if  the  appeal  be 

Jiift  and  lawful,  the  fuperior  judge  ought  of  right  and  equity  to 

Kceivc  and  admit  the  fame,  as  he  ought  to  do  juftice  to  the  fub- 

rjefis ;  and  fo  if  the  caufe  of  the  appeal  be  juft  and  lawful,  he  ought 

;loreverfe  and  revoke  all  mean  a£la  done  after  the  appeal  in  pre- 

jftlicc  of  the  appellant.    Thus  far  the  Report  of  the  Lord  Dyer 

ilnily  tranflated.     4  Inft.  340.  cap.  74. 

*  ■ 

(L  f )     The  Effcdi  of  Appeal.  ««  (h.  0- 

[.  VI  after  fentence  ^^  party  appeals,  the  fentence  is  utterly  fufpended  brhi^ingan 
^  during  the  appeal.     2  R.  a.  Quare  Impedit,  143O  appeal ;«« 

fufpenfion 
[  tkeiirftjadpnent  in  the  fpiritual  coart  for  the  principal  matter,  but  not  far  the  cofts ;  per  Lw4 
^^  igoton.     Goldlb.  119.  pi.  4.  HiU.  4  3  Elis.  in  the  cafe  of  Willoughby  t.  Willoughby. 

[2.  If  a  man  appeals  frwn  a  fentence  of  excommunication  he  may 
^rate  mafs.     20  H.  6.  25.  b.] 

[3*  So  after  appeal  he  may  bring  oBions  at  common  lawy  and  ought    [  254  J 
•bcanfwered.     Dub.  20  H,  6.  25.] 

4*  If  an  inferior  fpiritual  court  commits  adminiftrationj  and  an  ap- 
"'  is  made  from  thence  to  the  arches^  and  there  the  firft  adminiftra- 
ii^rmed^  the  uje  is  to  remit  the  caufe;  but  when  the  firft  fen- 
is  rrw#yW,  thfJSrft  court  fliall  be  ou^ed  ofjurifdicfion^  and  the 

U  2  court 
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court  that  reverfes  it,  &c.  fhall  commit  de  novo*    Lat.  85.  Reeve  tv 
Denny. 

5.  If  a  church  be  only  voidable  by  depriradon,  and  4e  eccle- 
fiaftical  judge  hath  actually  pronounced  a  fentence  of  deprivation 
againft  the  incumbent,  yet  if  the  per/on  deprived  appeals^  the  cktrch  is 
not  adually  void  fo  long  as  the  appeal  dependeth  %  and  if  thcfentmce 
of  deprivation  upon  the  appeal  be  declared  void,  the  cferk  is  perfe& 
ificumbetit  as  before,  without  any  new  inftitution.  Watf.  Comp< 
Inc.  8vo.  95.  cap.  6.  cites  Fitzherb.  Abr.  2  R.  2.  Quarc  Impe-* 
dit,  143.  27  H.  7.  Gard.  118.  Trin.  7  EIiz.  Dyer,  17240.  wA 
Mich.  33  &  34£liz.  Gay  ton's  cafe.  Owen,  12-  Packman's  cafe. 
6C0.  t8. 

6.  If  the  appeal  be  to  the  king  in  Chancery,  and  the  d^ivatien  be 
affirmed  by  the  king's  delegates,  or  if  the  deprivation  be  immediatt- 
ly  made  by  the  Lord  Chancellor,  or  Keeper,  for  that  the  IncunAent 
is  vifitable  immediately  by  the  king,  I  conceive  that  no  appeal  &/, 
and  that  the  only  remedy,  that  the  perfon  deprived  hath,  \&XOffta 
commiffion  of  review,  which  is  only  grantable  of  grace  by  the  long} 
and  not  of  right ;  nor  is  there  any  remedy  at  common  law  if  the 
caufe  of  the  deprivation  was  ecclefiaftical ;  for  there  the  fentence 
is  binding,  and  not  thereby  examinable;  and  therefore,  if  a  per- 
fon be  deprived  by  the  authority  aforefaid,  and  another  be  infti- 
tuted  to  his  benefice,  the  new  incumbent's  title  (lands  good  unti 
it  be  reverfed  upon  the  commiffion  of  review ;  for  this  was  faid  in 
the  cafe,  of  a  clerk  deprived  by  the  high  commiflioneTS.  Watfl' 
Comp.  Inc.  8vo.  95.  cites  Trin.  4  Jac.  Bird  v.  Smith.  MooTj  781. 


«7nd^^'    (K.  f )     Prerogative  of  the  King  in  Matters  Eccle* 

fiqflical. 

Cro^E  54*.  [i.  'T^HE  king  by  his  prerogative  royal  mzy grant  licence  to  am  is- 
it' is  hdd  by  cumbcnt  to  hold  his  benefice  in  comtTiendam  with  a  bilhopric* 

Gaudy  and     H.   39  £1.   B.  R.  ArMIGER  and  HOLLAND.] 

Fenncr,  that 

the  king  had  this  prerogatiTe  by  the  common  law;  for  the  benefice  it  made  Toid  by  the  Idi^^t  a£^  isl 

be  may  well  difpenfe  with  his  own  aft. 

[2.  9  E.  1.  Rot.  Clauf.  M.  4.  Dorr.     Rex  epifcepo  C\Stt.y  Stc 

cum  nos  &  progenitores  noftri  hoc  privilegio  ufi  fumus  a  tempoiei 

quo  non  extat  memoria  quod  clerici  noflri  ad  ordines  fafcipiendoil 

vcl  ad  faciend.  fuper  fuis  beneficiis^rr/^/r/i/rm  reftdentiam  dum  nafrxTl 

•  Fol.  234.  immortantar  •  obfequiis  compelli  non  debeant  mandamus  vobis  ftoa  Wn 

clericum  nofirum,  fcfr.] 

[3.  H.  8  £•  3.  B.  R.  Rot.  23.     The  archJnfbop  ofTorlfummom* 
tus  per  breve  de  ven.fac,  ad  refpondetid.  domino  regi  pro  confecratiomi^ 
epif  Durham  elected  a  bUbop  Hvitbouttheajfentofthekingi  the  defend-^ 
ant  comes  and  fays»  that  he  is  2Lpeer  of  the  realm,  and  ought  noL 
to  be  compelled  to  anfwer  by  attachment  and  diftrefs,  &c.    ThJ 
irhich  it  is  anfwered|  quod  contemptus  excejiu  isf  tranfgreffo  pr^eSsk 

«  ] 
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kt^mtt  ujurfaimem Juris  regit  contra  coronate  per  quod  praedi£tum 
brm  de  venire  fac.  fuit  invent,  per  concilium  regis,  quia  in  novo 
cafa  novum  remedium  eft  apponendum,  dies  datus  ad  audiend* 
judicium.] 

4.  The  kings  of  England  from  time  to  time  in  every  age  before    C  255  ] 
the  time  of  H*  8.  have  ufed  to  grant  difpenfations  in  caufes  eecU^ 
fafilcal:  for  where  the  law  of  the  church  is,  tnat  every  fpiritual  per- 

fon  is  vifitable  by  the  ordinary,  king  William  the  Conqueror  by  his 
charter  exempted  the  abbot  of  Battel  from  vifitation  and  jurifdiBum  of 
the  ordinary  in  thofe  exprefs  words  (ftque  diSia  ecclefta  libera  et 
qmeta  imperpetuum  ab  omni  fubjeEfione  epifcoporum  et  quarumlibet  per-* 
fonarutn  dominatione,  ficut  Ecclefia  Chrifti  Cantuarenfis,  &c.)  by 
which  he  difpenfed  with  the  law  of  the  church  in  this  cafe, 
Dar.  Rep.  72.  b,  73.  a.  Pafch.  9  Jac.  C.  B.  in  Ireland,  in  the 
caie  of  commenda. 

5.  The  king  may  dij^enfe  with  a  priefl  to  hold  two  benefices,  and 
vtitb  a  baflard  that  he  Jball  be  a  priefl ,  notwithftanding  the  cccle- 
iiaftical  laws  which  are  to  the  contrary  \  and  as  he  may  difpenfe 
vith  thofe  laws,  fo  he  may  pardon  all  offences  againft  them.  Dav. 
Rep.  73.  a.  Pafch.  9  Jac.  C.  B.  in  Ireland,  in  the  cafe  of  com 
ftcnda. 

6.  The  ecdeliaftical  court  cannot  proceed  to /t/zi^  a  perfon  for 
«  crimey  according  to  the  canons,  for  which  he  is  pardoned,  or  at 
common  law  excufed.  Arg.  Skin.  500.  Trin.  6  W.  &  M.  B.  R« 
in  the  cafe  of  Philips  and  Bury. 


(L.  f )     Prerogative  of  the  King  in  Eccleftajlical 
Courts^  by  Writs  of  the  King. 

[l.  t?  pari/bioners  of  a  parifli  have  ufed  time  out  of  mind  to  eleB  two 
*  churchwardens  annually,  and  to  prefent  them  to  the  archdeacon 
to  he /worn,  and  he  has  ufed  to  fwear  them,  and  now  upon  fuch 
clcflion  and  prefentation  to  him  to  be  fworn,  he  refufeth  to  fwear 
I'  Aw,  a  writ  may  be  direfted  out  of  B.  R.  to  the  archdeacon  com- 
mandmg  him  to  fwear  them.  M.  1 7  Jac.  B.  R.     Such  writ  granted 
for  the  churchwarden  of  Sutton-Valence  in  Kent.     For 
though  a  canon  be  made  i  Jac.  to  the  contrary,  it  cannot  take  away 
the  cuftom.     T.  1 5  Car.  B.  R.    Such  writ  granted  for  the  church- 
wardens  of  the  parifhes  of  *  Ethelborough  and  St.  Thomas  •  Mar.  n. 
Apostle's  in  London,  after  divers  motions  and  upon  hearing  of  ?|;|°g^sc 
counfel  on  both  fides.     P.  4  Car.  B.  R.  Rot.  420.  -f  Draper  and  iy  n«ne  of' 
Stone,  like  writ  granted. — ^For  the  churchwardens  of  |  Holbe-  Evelyn^ 
TON  in  Devon,  like  writ  granted.]  Cro.  0.551. 

8.C 1  Pnhjbidon  (F)  pi.  51.  S.  C.-^ 1  W^'"'  ^^*  P'-  '^-  ^'^**-  'S^*"^'  S-C.  and  citct 

tbe  cafts of  SuttoD- Valence  in  Kent,  and  of  St.  Ethelborough  in  London..^— S.  P.  Raym,  439.  Pafch. 

%l  Car.  1.  Ctrpenter's  cafe If  thc/w/y  elided  ogin  bimfilf,  and  the  eccUfufitcal  jitdgt  refufet 

ft  tmdtr  tbt  oatb  to  blm^  a  matuiamui  from  the  temporal  court  will  be  granted,  and  will  not  be  revoked 
•pon  a  retmrn  thai  be  is  not  babilh  ferjoua  ;  becaufc  they  fay,  that  in  this  the  ecclefiafticai  court  arc  not 
"to  j«dge  of  Che  qualiAcations  of  the  perfon  any  more  than  of  an  executor  or  an  adminiftrator  5  but  the 
fariOiionen  who  chafe  him  «ie  the  moft  proper  judges  of  his  fitncf-  for  the  office-  And  it  muft  b« 
•»ncd,  with  regard  to  the  goods  of  the  church,  that  the  pariihioners  who  arc  to  repair  what  is  loft  or 
fpwled,  ought  to  be  iudga  ia  what  hands  they  ihaU  be  lodged,  becaufo  ihcy  may  weU  be  prcfum=d  to 

*    •  U  3  fhufe 
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chufe  fuch  hands  as  are*fafe.  But  with  regard  to  the  doty  of  picfafiiig  Older,  tnd  pfcfeflHog  «Scl|  tld 
prefumption  does  not  bold  fo  ftrong  that  the  parifliioners  will  always  chufe  focfa  as  ihall  be  naloos  la 
that  work,  which  yet  is  a  very  confiderable  branch  of  the  office  of  churchwanku.     GibC  Cod.  %^i, 

[2.  36  £.  3.     The  ting  commanded  the  hifbop  of  Exon  to  Jeni 
ehrifme  to  the  parijb  of  St.  Burxen  in  Cornwall.] 

[3.  F.  N.  B.  63.     A  writ  de  cautione  admiitenda  dire£led  to  the 
ordinary.] 

[4.  F.  N.  B.  200.     A  writ  dire£^ed  to  the  mayor  jf  Oxford  U 
inrol  a  teftament  and  to  prove  iV.] 

[5.  If  a  clerk  of  a  parijb  in  London  has  been  ufed  time  out  tf 
mind  to  be  eUBedby  the  vejlry^  and  after  admitted  andfworn  before  the 
archdeacon^  and  he  refufes  to  (wear  fuch  clerk  fo  ele^ed,  but  admits 
another  eleded  by  the  parfon,  a  writ  may  be  awarded  to  him, 
commanding  to  fwear  him.  22  Jac.  B.  R.  Walpoole's  case. 
Mich.  16  Car.  B.  R.  between  *  Orme  and  Pembertok,  £or  the 
clerk  of  the  pariih  of  St.  Foster's  London  fuch  writ  granted.] 

For  more  of  Prerogative  in  general,  fee  £1111  Of  t^  Iftfltf | 

Caiionff)  4[;onimentiam,  j^rcCentatfon)  and  other  proper 

titles. 


t2s6] 
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Fol.  164. 

•f  Prefcrip- 
tion  is  from 
time  where- 
of the  rtc- 
mory  of  men 
living,  &c. 
and  this 
h  'd)ifther« 
be  no  fpecial 
eridence  by 
record  to  the 
contrary. 
Jenk  26. 
in  pL  4.9. 
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(A)     \Wbo.  And]  by  what  Names  they  may  pre- 
fcribe,  [though  they  hold  only  at  Will,  &c.] 

[i. :(   A     ^^f^W/ ^^  ^v' ipay  prefcribe,  that  he  and  all  ferjcants 
£^  have  ufed,  &c.  io  be  impleaded  only  by  original*     1 1  £•  4* 
2.  b.  though  they  are  not  a  corporation.] 

}  Bill  of  dtht  m'tKfi  aferjeant  fit  Javfy  Wfhojatdy  that  he  camt  to  the  hdr  tt  pUad  sad  wmifir  mttur 
for  bit  cVuMtf  and  bUl  does  not  lie  againft  bim  j  and  after  he  faidf  that  he  is  Jerjttnt  at  laWf  and  that  he 
and  oiljerjeants  at  lam  iime  emt  of  mind  have  beam  impleaded  by  vrit  ariginalf  amd  net  by  biili  and  de- 
manded jurigmcnt  if  the  Court  wih  take  conufance.  '  The  plaintiff*  demurred.  Per  Brian^  you  caaaoC 
prefciibe  j  for  you  are  not  incorporated.  But  it  was  held,  thitfroeral  may  fr^crihe^  whn  are  net  imer* 
poratedf  uojficer  of  the  court  ihall  prefcribe  in  prlvilcfe,  &c.     Bi«  Piefcriptkm*  pt«  72.  cites  1  x  £.4«  s« 


Br  Prefcrip.       [2.  So  an  attorney  may  prefcribe,  that  he  and  all  attornies^  kc 
c'^'s!c!!l  J^ave  ufed  to  have  privilege,  &c.     1 1  E.  4.  2.] 

Soln 

for  tramp- 


^aft       [3 .  A  man  may  prefcribe,  that  all  the  inhabitants  oftbeparj/h  hate 


nfedtohaTC  dtiitxt-facramtnts,  and  to  be  buried  in  the  churchward.  Sec.  Jl-g';^,^,. 

I8E.4.  2.  b.]  •  f.miantfiiul, 

,     .      , -,,  •„  g.,  ,-j  that  die  cityof  Cawntnr  is  an  ancient  city  time  out  of  mind,  and  41U  tb* 

^      ^^]^u^^^^(^X^  bJZlmn  in  tb.faldfhu  for  .11  their  be^fts  levant  «,d 

mZ..  ir  r-Tc^;  b,  which  he  put  i/hU  beaft.  a.  in  hi.  common  5  and  it  w«  ajreed,  that  the 

7^-        ,  HTc^^  .c  E   a  20,— -S.P.  Br.  Cutfoms,  pi  40-  «"«»  '8E.4-  ? |S><»  Ptfcnp- 

&J^-i.\r»4eVti.e»illof  D.  has  been  time oit^f^nind    that  t^^  »c   W 

^^„J^^lThJiftbeflm»tiffu  ,b.cburcb,  &c.  or  that  they  have  been  juu  of.M.j  ibcmU, 
ic     S^pX'pdon,  pi.  76-  cite.  18  E.  4.  3 S.  C.  cited D-  7'.  P  •  7».--*  ?,.*^-/'"' *'' 

««^^tSia«J.     Br.  Prrfcription.  pi.  »8.  cite.  15  E.  4.  »9 Jnjiab.tant.,  nnUj»b,y  art  ,,«r. 

ZZ^pr^rib,  ,.\u^fr^th,b,fiilcfanikr,  but  in  matter,  of  «/>«««»,  a.  m  awaytta 
STte  matter,  of  difib\.rt^i  a.  to  be  difcharged  of  toll  or  tlAei,  or  .n  a  f  mod"'  "c.mand.  s 

churcn,  ^  ■»"*"•■,      ^     C*  ;  I    ,  ,4.  Hill.  4  lac.  B.  R.  Smith  y.  Gatewood 6  Rep.  59. 

tatn<..nj«a«a3  0f^te«ft.     C'o.  J.  .5*        .^  cUof  Johnfon  ».  Wy.rd._S.  C.  oted  3  Balf. 

il;  b  ;:^fT;n^  V.  Dfnning 1  S- P-  Cko.  £.'44*.  Mich.  37  &  3*  ^Bx.  C.  B.  mcafcof 

''toll!;^'^"u«..  \{ba.JMJcr,  may  pffcribe.     Br.  Prefcription.  pi.  98.  cite.  .1 H.  6.  19.  _ 

L  ^57  J 
[4.  A  man  may  aUegc  a  cuftom  quod  quilibet  capitalisjufticiarius  s.  P.^Br. 
it  Banco  pro  tempore  exiftens  has  ufed  dare  quodltbtt  officium  of  the  ^^^  p,.^ 

S.  p.  Br.  Prefcription,  pi.  7a.  cites  1 1  E.  4.  2. 

[;.  A  Jherif  camiot  prefcribe,  that  he  and  all  thofc  who  have  B;-  Offi- ^ 
been  flienffs  have  been  feized  of  a  certain  gtfi  at  every  toum  held,  p,.  3,. ,,«, 
&c.  For  ftieriff  is  chofe  by  the  king  every  year,  and  removcablc  at  4*  e-  3^  4. 
the  king's  will.     42  E.  3.  5.  adjudged.]  Prefcrip- ' 

rio.,  pl.9.  citei  40  E.  3.  4-  [But  it  flwuU  be  4a  E.  3.  4-  «ccordinj  to  Br.  Office.] 

16.  J«/videin2.H.7.T6.b.  An «W«--/^arptf cribed, that  s«Feej(AJ 
he  and  aU  under-flierifts  of  the  county  have  ufed  to  have  fo  much  Jj„j„.  »,. 
fir  bar  fees,  and  admitted  good.]  d'J^'llc.* 

-^Br.  Prefcription,  pJ.  37.  eiteiS.  C« 

7.  Scire  facias  to  repeal  letters  patents  of  the  king  of  an  office  in  Ire- 
LmdngainJy.N.  becaufe  the  plaintiff  has  oth^  letters  patevts^Prf 
elder  Lfd.  the  defendant /aid,  that  the  land  ^/f'^'f^'y^j  '^ 
«a  of  mind  has  been  a  land  fevered  from  the  realm  of  f"flf^"f 
ruled  and  governed  by  the  cujloms  and  laws  there,  and  that  the  lords 
S.  S  W^  coLcil  have  ufed  in  the  abfence  of  the  hng  to  chuje  a 
MLfZoZp^rr  topardoi  and  puni/h  all  felonies  and  trefpafes, 
^Jdt^afemble  aparliament  by  advice  of  the  lords  and  commonalty,  and 
Z^fLtes,  -a/d  alleged  how  a  parliament  was/««i«  W,  by  M      . 
TJsenaad,  that  thofewho  have  offices  th^e fball  be  refdcnt upon  tt 
bjTdJyT^cor  cther^fejhallforfeithis  office.  znAthathepla.„t.f 
JLMcer,  &c.  and  M  not  ^e  by  the  day,  bywh,cbtheoJJ,cewas 
Z,tJthe  king  granted  to  the  defendant,  ecc.     The  other  demur^^^^ 
UDon  the  plea  t  and  by  fome  the  prefcription  is  contrary  to  realon,  *      f.^ 
Sd  t  mayCd  the  kiig,  and  therefore  ill  5  but  per  Fortefcue,  the  J,,,  b^,. 
jScriptlLisvoid.  anSisintheking.andnotmAofeof  Irek^^^  p--,;- 
UcLncellor  of  England  ^hoi^on\YZi^^\lM'^nbes  to  hav^^^^^^^  ^,^  „  B. 


2S7  Ipreftriptiott. 

•  s.  p.  under  fentatiofi  to  all  htnefices  of  the  king  ♦  under  a  artmnfum^  and  ditt  fti^ 
^«T«  wifcn  tutesof  England,  as  of  loths,  15*8,  &c.  do  not  bind  Irelandi  be 
tbry  Toid,  caufe  it  IS  fevered,  and  does  not  come  to  parliament;  therefore 
quodnoiaj    quart  legem.     Br.  Prefcription,  pi.  4.  cites  20  H.  6,  8. 

u(ied  that  he  may  make  coUarioo  or  prefentatioa  to  all  which  are  ttvdtr  2ol»  per  awtaim,  Br*  Pidcripdoi, 
pi.  86.  cites  3S  £•  3-  3* 

8.  In  debt  it  was  awarded,  that  the /exton  of  an  abbey  cannot  pre« 
fcribe  that  he  and  his  predecefibrs,  fextons  of  the  abbey  of  B.hsve 
been  parjons  of  St,  A.  in  B.  and  have  impleaded  and  been  impleadei 
time  out  of  mind  :  for  fexton  cannot  prefcribe ;  and  grant  to  him  by 
the  king  fliall  not  ferve  to  his  fucceifor  \  for  he  bos  no  fiucejjionj 
quaere  of  hin)felf ;  for  it  feems  that  he  is  a  monk,  and  therefore  a 
dead  perfon  in  law.     Br.  Prefcription,  pi.  99.  cites  32  H.  6. 31. 

9.  Prior  dative  and  removeable  prefcribed  to  implead  and  tobeinh 
pleadedy  and  to  anfwer  and  to  be  anfwcred  time  out  of  mind,  and  a 
good  prefcription.  Br.  Prefcription,  pi.  94*  cites  2£.  4. 17.  and 
44  £.  3.  4.  accordingly* 

M^fi  may  jo.  My  very  tenant  may  prefcribe  in  bis  own  right ,-  per  Choke; 
*^r!/^     Br,  Prefcription,  pi.  28.  cites  1 5  E.  4.  29. 

Cboke  \  quod  fuit  conceflum.  Ibid— — But  tenants  at  wiJ]  cannot  prefcribe  in  thdr  own  rights,  bit 
in  right  oi  their  lord  j  per  Cur.     Br.  Prefcription,  pi.  76.  cites  18  E«4.  3."  S.  P.  per  Choke. 

Br.  Prefcriptioa,  pi.  28.  cites  1 5  £.  4.  ao.-— -^They  cannot  prefcribe  m  a  tbmg  vfbuhJbaU  tmdmnfif 
tver.  Sec.  but  in  the  ufage  and  cuflom  of  the  vill  they  may  j  and  fo  note  the  diverfity.  or.  PiefcriptioBy 
pi.  76  cites  18  E.  4.  ^.•"^^Tena/itfor  lift  cannot  prefcribe,  mcr  a  man  cannot  prefcribe  tf^«in|f  tttiSBtfir 
Rfe^  and  where  there  it  nQjuec^pM  worpv^uity  there  can  be  00  prefcriptiQiu  Br«  Pitfcription,  pL  77* 
cites  12  £.  4«  17, 

[258] 

Cro.  £.153.       II.  In  cafe  for  difturbing  the  plaintiff  in  ufing  his  common,  plain* 

v-HuAwdJ  **^  ^^^  ^^"^»  *^^  ^*  ^^^  ^^^^^^  ^^  certain  lands  to  which  common 

s.c.  Re-  '  wasappendantforlife,  remainder  in  tail  to  B.  and  that  they  deroifed 

ports,  that  the  landd  to  the  plaintiff  for  years ;  it  was  objeded  againft  this  de- 

h  tobc'  ^'  ^^^"^^^^"5  *^^^  l^ff^^for  life  and  he  in  remainder  cannot  prefcribe  toge* 

but  per      '  thery  and  cited  20  E.  4. 10.    But  per  Popham  and  Gawdy,  it  is  weU 

Wray, the  enough;  for  all  is  but  one  eidate.     i  Leon.  177.  Pafch*  31  EL 

plaintiff  B^  R^  Hauxwood  V.  Huftands.      . 

ought  'O 

^ve-made  •  diftind  title  to  the  common^  and  not  confounded  them  as  he  has  done.    Et  adjomator. 

1 2.  A  copyholder  prefcribed,  that  every  copyholder  offuch  apar* 

eel  of  wood  had  ufed  to  cut  down  trees  there  growing;  and  held  good; 

and  a  difference  was  taken  between  a  prefcription  for  freehold  and 

for  copyhold  land ;  for  cuflom  which  concerns  freehold  ought  to  be 

throughout  the  county,  and  cannot  be  in  a  particular  place,  but  a 

prefcription  concerning  copyhold  land  is  good  in  z  particular  place  i 

for  de  minimis  non  curat  lex,  and  the  law  is  not  altered  thereby, 

and  it  may  be  there  is  but  one  copyholder  there  for  which  he  might 

prefcribe.     And  cuftcm  to  have  profit  apprendery  privilege^  or  dift 

chargey  may  well  be  in  a  particular.     Cro.  E.  353.  Mich.  36  & 

37  Eliz.  C.  B.  Taverner  v.  Ld.  Cromwell. 

It  is  tmc,  1 3 .  The  inhabitants  of  Eghamy  and  all  the  towns  in  Surryy  Joined  w 

b*anc!cnt'*  ^  ^l^^^  tocutdoiun  all  the  coppices  at  their  pleafurcy  and  to  have  com- 

daaefiKB       i^on  for  all  cattlc  commonable^  and  common  of  turbary^,  and  made 

title 
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title  bfpvefcriptioii.  Noy,  the  Attorney-general,  faid,  that  they  may  join  ia 
ought  not  to  have  joined  in  one  claim.  Jo,  275,  276.  8  Car,  .in  *^*'™  ^^ 
Itin.  imndfor,  the  Inhabitants  of  Egham's  cafe.  &c  becauft 

king  cannot 
claim  for  them ;  but  [ai  to]  other  men»  if  [they  are]  copyholders,  they  only  muft  join  that  are  tenanta  to 
Me  lord,  and  the  lordmaft  prefcribe  for  him  and  hia  tenants ;  but  the  lord  of  a  manor  cannot  prescribe 
for  anyaf  kis  freeholders,  but  every  of  them  moft  put  in  feveral  claim.' ;  for  the  reaion  why  the  lord  may 
piefcrite.fiw  hia  copyholders,  u,  becauie  the  freehold  of  the  land  is  in  \xw  in  him.  Jo.  276.  in  cba 
S.  C. 

14.  Prefcription  for  a  thing  appurtenant  to  a  manor  (as  liberty  of 
foldage  of  the  tenant's  fheep)  was  laid  in  a  body  aggregaU  by  a  que 

eftate^  and  was  held  to  be  well  enough. 2  Vent.  139.  HilL 

jW.  &M.  CB.  Dickman  V.  Alfen. — Cites  Keilw.  140.  b.  Co. 
liitt.  121.  a.  Cro.  J.  673. 

ig.  In  trefpafs  of  breaking  his  clofe  called  Jenning's  Key,  the  de- 
fendant prefcribed,  that  omnes  ligei  domini  regis,  time  out  of  mind, 
2cc.  ufed  to  land  goods  of  too  great  burden  in  the  lands  adjoining^ 
the  plaintiff  had  verdiA ;  but  upon  exception  in  arreft  of  judgment^ 
the  Court  held  the  prefcription  good  enough,  and  a^iil  capitatwas 
awarded.     3  Keb.  179.  Trin.  25  Car.  2.  B.  R.  Jennings  v^  Clenial* 


(A.  s)    Againft  whom. 

I.  ^HE  hrd  cannot  prefcribe  againft  his  villeins^  nor  bis  tenant  at 
*    wi//.     Br.  Cuftoms,  pi.  52.  cites  13  E.  3. 

2«  A  man  prefcribed  in  th(e  biihop  of  C.  and  his  predeceilbrs, 
that  they  had  prefented  to  fuch  a  priory,  as  patrons,  time  out  of 
mind ;  okip.  faid,  he  cannot  prefcribe  againlt  the  king  \  but  Kirk. 
faid,  that  he  may  as  nvell  againft  the  king  as  another  per/on  ;  for  other-^ 
vnfe  the^  Itrdsjball  lofe  their  franchife  in  quo  warranto*  Br.  Prefcrip- 
tion, pi.  52.  cites  38  Aff.  22. 

3*  Debt  of  3I.  for  pound  breach,  becaufe  the  cuftom  of  his  ma-  [  259  ] 
nor  of  C.  is  that  the  lord  for  the  time  being  has  had  3/.  Jor  pound 
hreacb  time  out  of  mind,  and  that  the  defendant  was  diilrained,  and 
ihewed  by  whom,  and  for  what  caufe,  and  he  broke  the  pound,  for 
which  he  brought  his  a£lion  \  and  by  all  the  Juilices  the  cuftom 
is  not  good  to  bind  afiranger ;  for  it  cannot  have  lawful  commence- 
ment, but  fuch  cuftom  upon  the  tenants  of  the  manor  may  be  goods 
for  it  may  be  that  it  was  referved  upon  their  tenures  in  principio.-^ 
Br.  Prefcription,  pi.  106.  cites  1 1  H.  7. 13, 14. 

4*  As  where  the  tenants  grant  to  the  lord,  that  when  their  rents  are 
eprrear,  they /ball  render  2cs.     Ibid. 

5.  In  i-eplevin,  the  defendant  avowed  for  damage-fcafant ;  the  Si  m  an  ac* 
plaintiff  juitifies,  for  that  he  had  a  clofe  adjoining  to  the  defend-  tionon  the 
ant's  dole,  and  that  the  defendant,  and  all  the  occupiers  ot  the  faid  ^^^fnt^ff  ^.^ 
clofe,  time  out  of  mind,  had  uffd  to  repair  the  fences  between  the  faid  forth,  that 
ilofesy  and  for  not  fuificient  inclofing  his  beafts  entered,  &c.  Iflue  «« ^«^  ^'^ 
was  taken  upon  the  prefcription,  and  found  for  the  avowant  j  it  Ly/^"/'';^. 
was  moved  inarref^  of  judgment,  that  the  prefcription,  that  every  ^iVi-of  fuch 
occu^er^  &c.  is  too  generalj  for  tenant  at  wiH^  tenant  at  fuffcrance,  *  ^j^"'*' , 

or 


459  Ptefctt^tfon^ 

ftndMtiC'    or  a  diffeifor  are  occupiers,  and  for  this  rdtfon  ft  was  held,  fhat 
'Inottr^'ctfty  ^^  prefcription  was  not  good,  though  being  after  a  verdid,  it 
and  that  cm-  IS  aided  by  the  ftatute  of  jeofails.     Cro.  £.  445.  Mich.  37  &  38£L   ' 
mesaliiccca^  C.  B.  Auftvc  V.  Fawkcncr. 

patoret  of  the  ' 

defetidanfi  cloft  did  ujt  tojbut  tbt  gates ;  this  was  found  for  the  plaintiflT,  and  it  was  moved  ta  ancftof 
judgment,  that  omnesoccupatoretis  not  good  ;  but  it  wasadjudged,  that  notwithftaoding  tbiscxccptioB, 
without  allcdging  any^ thing  morej  than  that  ail  the  occupiers  had  ufed  to  do  it,  it  was  good.  Cited  bj 
Bridgman  Ch.  J.  Care.  32.  Mich.  17  Car.  2.  C.  B«  as  the  cafe  of  CuMTSa  v.  Mors,  and  thatit 
was  by  (he  ad'vice  of  all  the  judges. 


(B)     Of  what  Tbirtg  it  may  be.     [And  what  ihall  he 

faid  a  good  Prefcription.J 


Br.Prefcrip-  [1.    A    Man  may  prefcribe  to  he  tenant  in  common  with  anodicr  <f 
ion,  pi.  ,9.         I\  ^„j^     8  jf^  ^^  ^g^  ^1 


Br 

tton, 
cites  S.  C. 

^t  if  one  and  his  anceflors,  or  thofe  whole  eftate  he  has  in  a  moiety  have  held  the  fame  in  contflwn 
with  the  other  tenant  or  his  anceHors,  or  with  thofe  whofe  eftate  he  has  pro-indivifo  time  oot  of  miad. 
Sec.  B\xt  joint  tenants  cannot  be  by  prefcription ;  becaufe  there  is  furrivor  betweca  tbeiDj  which  these  is 
not  between  teniacs  tn  common.    Co.  Utt.  f.  310.  195.  b« 

He  cannot  [2.  But  a  man  cannot  tnake  title  tp  land  by  prefcription.  Brookcy 
;:tu':     Prefcription,  •  122.3 

itfeif  [as]  that  he  and  his  anceftors,  or  thofe  whofe  eftate,  ftc.  have  been  faftA  time  oot  of  mind,  Ac 

Br.  Prefcripaon,  pi.  19.  cites  8  H.  6.  16.  and  cites  tit.  Trefpafs,  pi.  isi. [*  There  are  not  fo 

many  pleas  in  Prefcription,  but  it  feemsit  fliould  be  (pi.  19.)  and  that  the  (112.)  is  a  miftake  occa6onei 
by  the  plea  out  of  (Trefpafs,  j  22.)  which  Brooke  cites.] 

3.  It  feems,  that  a  dean  and  chapter  may  prefcribe  to  make  induC" 
tion  and injlallation^  as  to  them  belonging,  time  out  of  mind.     Vi<ie 
9  H.  4. 9,  a.  b.  the  bifhop  of  Coventry  and  Litchfield  v.  Weftwood. 
Br.  Aid,  4.  Matter  of  an  hofpital  prefcribcd  in  writ  of  annuity  rfthejeiftn 

p).  78.  cites  of  the  am/uity  agaitift  a  par/on  and  his  predecejfor:  time  out  of  mind, 
and  good,  and  fo  charged  the  parfon,  and  no  land  but  the  church. 
Nota.  Br.  Prefcription,  pi.  21.  cites  19  H.  6. 39. 

5.  Where  rent  is  granted  by  fine  or  patent  of  Ae  king  before  the 
time  of  memory,  the  party  may  count  by  prefcription.     Per  Newton. 
+  t  160  ]  Br.  Prefcription,  pi.  22.  cites  19  H.  6.  75. 
One  may  6.  It  is  a  good  cudom  to  prefcribe  that  where  afwan  comes  upen 

prefcribe  to^  ^^^  /^^,^  of  any  adjoining  to  the  river  Thames ^  and  makes  a  nefi  tbere^ 
fwamwhL  ^^d  has  three  cygnetSy  that  the  owner  of  the  fwan  Jball  have  two  aftbe 
in  bis  mamr^  hcfly  andf  the  owncT  ofthe  land  the  third ;  for  otherwifc  the  owner  of 
«s  well  as  to  ^^  ^^^^  j^j^y  chacc  them ;  quod  nota ;  and  here  in  a  particttbr 

w*arrcn!'  °'  couuty.     Br.  Prefcription,  pi.  loo.  cites  2  R.  3.  15. 

7  Rep.  16. 

b.  Trin.  34Eris.  the  cafe  of  Swans.  And  he  that  has  fuch  game  of  fwans,  nuiy  preferibe*  thai 

bis  fwansAailjivim  vfitbin  the  manor  of  another.     Ibid.  i6.  b.  17.  a.  And  in  that  cafe  a  pre* 

fcription  being  laid  for  wild  fwans  unmarked,  nidificantes,  &c.  it  was  refolded  that  if  the  deftndaats  bad 
sUlegedy  that  within  the  faid  creek  there  had  been  time  out  of  mind  a  game  of  wldfmans  mamarkedt  a** 
di£cantes  &  gigrenteif  and  then  prefcrihed  that  fuch  abbot  and  all  his  fredecefforsy  &c.  bad  njedy  UK 
out  of  mind,  to  ha've  and  take  to  their  ujefomc  of  the  faid  game  of  wild  fwans  and  their  cygnets  vifitbiw  lit 
faid  eretkf  this  had  been  good ;  for  thopgh  the  cygnets  are  royal  volatiles,  yet  in  fuch  a  manor  a  ■■■ 
may  prefcribe  in  th^m  ;  becaufe  this  may  have  a  lawful  commencement  by  grant  ofthe  kiag »  and  coofe- 
i|uently  a  man  may  picfcribc  in  thun  within  a  certain  plac$>  fincc  it  may  have  a  lawful  commesccBaeot* 
Ibid.  iS.  a.  b. 

7.  h 


7.  It  is  a  good  prefcription  to  have  a  halfpenny  of  every  one  ivbo  ^«  «n  a  Tjii 
pttwerbis  land:  for  this  is  toll  traverfe,    Br.  Prefcription,  pi.  57.  {^Jf 'foi 

cites  5  H.  7*  9.  this  is'qui<i 

pro  quo.     ibid* 

8.  It  IS  a  good  prefcription,  rfa/  if  the  tenants  of  the  manor  da  not  ^r-  Cuf- 
paj  their  rent  by  one  year ^  nor  any  dtfbrefs  can  he  found  there  hy  one  cUesi^H.?! 
year^  that  the  lord  may  re-enter ^  and  this  is  good  for  the  generality  \  13.  15. 
for  though  fome  do  not  pay,  by  which  the  lord  enters,  yet  it  may  S.  c. 

be,  that  there  arc  others  who  pay  welL     Br.  Prefcription,  pi.  36. 
cites  21  H.  7.  15. 

9.  Prefcription  by  a  lord  of  a  manor  was  to  have  after  the  death  of  ^!j[  |^»nff- 
ewry  tenant  for  life  oryears^  or  at  the  ivjllofthe  lordj  for  every  tenure  thought  thii 
held  by  fucn  tenant  at  the  time  of  his  death,  his  bed  beaft,  in  the  "fc  not  like 
name  of  a  heriot,  and  to  fei/e  the  fame.     Kingfmill  and  Vavafor  J.  '^^^^^f 
thought  this  not  a  good  prefcription.     But  Frowike  Ch.  J.  contra,  foi.  %[  Re. 
Kcilw.  70.  b.  Mich.  2  c  H.  7.  Talbot*s  cafe.  «<>' J*«  <*« 

^  Giouccfter 

Fa;  for  dieretfae  lord  of  the  honour  (hall  have  relkff  heriot,  and  other  cafaal  profits  for  every  aliena- 
tion, and  there  itntty  ofp^effion  in  the  lord  ihall  not  hurt  the  cuftom,  becaufe  the  cuftsm  runs  tn  a  gene- 
nTgff  that  is,  throughout  the  whole  honour;  and  where  the  cuftom  runs  in  fuch  generality  thrcugboat 
dlnd every  fart  ofapUct^  m  gavelkinJf  horngh  Engiifo,  and  the  like.  In  thofe  cafes,  unity  of  pof- 
feffion  is  not  material ;  but  in  the  cafe  above,  Uic  cuftom  cannot  run  in  fuch  generality ;  and  for  thi< 
leafon  the  prefcription  is  not  good.  And  alfo  becaufe  every  *  prefcription  ought  to  depend  on  a  thing 
which  may  hdve  ftrpttual  continuance  \  whereas  between  Icflbr  and  leftee  for  term  of  lite,  or  years,  or  at 
will,  tbcleftees  have  only  aoeftate  determinable  within  a  time  certain.  Keilw.  So.  zi  H.  7.  Talbot^e 
afe. ..  ,  ■  But  Frowike  Ch.  J.  held  this  a  good  prefcription,  and  diftinguiftied  between  me  Jingle  lecft 
9f  one fingU part  and  feveral  of  feveral  parts;  that  though  in  the  firft  cafe  on  the  determination  of  fuch 
angle  leaie,  an  intenuption  would  be  of  fuch  prefcription,  becaufe  it  referred  only  to  that  particular  pared  ; 
bat  here,  notwithftanding  fuch  determination,  there  are  other  lands  in  leafe,  upon  which  the  cuftom  maj 
depend  and  take  place,  it  extending  throughout  the  whole  manor,  and  fo  makes  it  fquare  with  the  cafe  of 

Cloocefter  Fee  cited  by  Kingfmill  J.  Keilw.  8.  Talbot's  cafe. Br.  Prefcription,  pi.  36.  cites 

II  H.  7.  15.  S.  C.    ■■  '      Br.  Cuftoms,  pi.  30.  cites  S.  C.  *  It  is  an  infallible  rule,  that  if  s 

nan  has  a~ thing  of  conunoo  right,  aod  by  prefcription,  he  has  eftate  in  fee-fimple  in  the  dune  thing. 
Dsv.  9.  b. 

In  replevin,  the  defendant  avowed,  that  J.  S.  hddof  Um  by  homage,  fealty,  and  rent,  and  at  every 
•tmuthnofbis  tenant  that  he  and  his  anceftors  have  ufed  to  have  the  heft  heaft,  xf  the  alienee  does  n^  give 
tatiee  to  tte  lord  in  the  life  of  the  alienor ;  and  that  hi;  ter  aat  aliened  to  the  plaintiflF  and  died,  and  the 
plaiotiiF  did  not  give  any  notice  in  the  life  of  the  other.  And  the  beft, opinion  was,  that  this  ieagood 
prefcription  ;  -for  it  may  have  lawful  conomencement,  as  by  condition  or  refervation  at  the  making  of  the 
tesuic    Br.  Prefcription,  pi.  58.  cites  8  H.  7.1  o. 

10.  Prefcription  to  difirain  in  his  own  land  is  good.    Br.Tre-  ^•^(^  ^ 

fcription,  pi.  I.  cites  26  H.  8.  5.  al  Urge! 

1 1.  Where  a  man  prefcribes  to  go  quit  of  tithes  for  his  lands  in  D.  ^y  ^^ 
where  all  others  of  D.  pay  tithes,  this  is  void ;  for  cufofn  canmt  be  ^^  fjj 
particular^  but  ought  to  be  throughout  a  country  or  vill.     Br.  Pre-  thatin«:e 
fcription,  pi.  93.  cites  Dod.  &  Stud.  lib.  2.  cap.  55.  "^^^^  "^^J^'"" 

^he%  diflfer  from  all  other  cafes  in  law;  for  whereas  prefcription  and  antiquity^of  time  fortifies  all  other 
titles,  and  foppofes  the  beft  beginning  that  law  can  give  them,  yet  in  cafe  of  tithes  it  is  clear  contrary ; 
for  though  the  grant  of  a  parfon,  patron,  and  ordinary,  is  good  in  itfclf  without  any  recompence  or  con- 
fideratjon,  yet  when  it  runs  to  prefcription  it  dies  and  peri(he$ ;  ^ahereof  no  other  reafon  is  given  but  tlAt 
our  books  fay,  that  a  man  may  prefcribe  in  modo  dtcimandi,  but  not  in  non  dcciftiando,  and  this  is  in  favonem 
«c/{/E>,  left  laymen  fliould  fpoil  the  church.  But  he  gives  another  reafon,  that  the  laW  violently  pre- 
fames  thata  /tfysM*  cannot  be  difcharged  abfolutcly,  and  fo  will  not  allow  the  f  prefcription,  but  will  pre- 
fer the  good  of  religion  and  the  church  to  the  benefit  of  a  private  fingle  perfon.  Hob.  297.  Mich. 
i^  Ik.  iothe  C2&  of  Slade  ▼.  Drake. 

X2.  A 


26i  J^tttttiptiaru 

12.  A  mzh  cannot  prefcribe  in  tUngi  which  touch  the  crovnu 
Br.  Led:.  Stat.  Limit.  39, 
Bendi.  IT.  13.  In  trefpafs  of  taking  his  goods^  the  defendant  let  fbrth^ 
aS  H.^sf^  *  ^^^  ^^  ^^^y  ^^  York  was  an  ancient  city,  and  that  there  vxre 
Kot.  351.  mayor y  bailiffs y  and  citizens  in  the  city  iitne  out  of  mind  till  I  R,  2.  Vfhe 
GoftTOK  v^  fjjgf^  incorporated  them  to  be  mayor'yfiyeriffsy  and  citizens  i  and  that ^me 
TIN  cToif ;  ^^  ^f  ^^^''^^  ^^^^  ^^^  *^'''  ^  cuftom  tofeife  tvares foreign  bought  andfih 
the  pleadings  Tcign  fold  within  the  liberty  ^  the  city  ofTorkj  asfwfntedi  and  be- 
but  nothing  caufc  the  faid  goods  were  wares  foreign  bought  and  foreign  fold, 
279.  b. '  hC)  ^s  fenrant  to  .the  mayor,  &c.  juftlfied  the  taking.  And  this 
Mar^*ri-9-  manner  of  prefcription  was  traverfed  and  allowed*  D.  279.  b^ 
[but  It  IS      pi^  jQ^  ^j^^j  jj  jjg  ^  precedent. 

SDifpIaceB*      ^  ' 

Md  flkould  be  pi.  to.]  fays,  that  Mr.  GlaoviH  in  his  Reading,  Feb.  5  Car.  ra:d,  that  hcdonbted  of  tbfi 
cafe ;  for  he  held,  that  the  prefcription  is  ill,  and  fays,  that  he  had  fearched  for  the  rule  of  this  cafe  among 
the  records,  bat  could  not  find  any  fuch  \  and  he  grounded  his  reafon  upon  the  ftacuie  ot  9  £.  3.  cap.  i. 
for  it  is  expief&ly  contrary  to  this  cafe.  [That  ftatute  docs  not  concern  the  manner  of  the  pcckrip* 

tion^  but  only  prevents  fuch  forfeitures.] 

.14.  A  body  politic  or  incorporate  may  commence  and  beefia- 
bliihed  by  prefcription.    Co.  Litt.  250.  a.  f.  413. 
It.  T4s»  I  J.  In  a^ion  upon  the  cafe  the  plaintiff  claimed  fuch  a  cuftom 

•  3^  EU»r"'  '^^  *^^  town  of  T.  that  he  and  his  anceftors  had  a  bakehoufe  with* 
B.  R.  s.  c.  in  the  town  to  bake  white  and  houfehold  bread,  and  that  he  had 
But  it  does  fgyyed  all  the  town  with  bread,  and  that  no  other  could  ufe  the  trade 
^t^^t  without  hif  licence,  and  that  the  defendant  had  ufed  the  trade 
any  judg.  without  his  liccnce ;  upon  which  the  defendant  demurred.  And 
"^'!l!l!—  ^^^^^  argument  it  was  adjudged,  that  the  adion  will  not  lie. 
ButCro! £•  Ow.  67.  Hill.  32  Eliz.  B.  R.  Sir  George  Farmer  v.  Brook. 

S03.  Mich. 

3%  &  33  £1.  B.  R.  S.  C.  fays,  that  it  was  adjudged  for  the  plaintiff;  for  the  coflom  is  bcciicen  the  lord 
«nd  his  tenants,  which  by  indenture  may  have  a  good  and  lawful  beginning,  and  peradveoture  their  lands 
were  given  to  them  upon  this  condition,  and  it  is  rcafonable  that  the  lord  maintaining  a  bttkehoafcy  that  kt 
this  caofe  they  ibouldhave  reafonable  recompence,  and  the  plaintiff  had  judgment.— S.  C.  cited  8  Rep. 
125.  b.  Hill.  7  Jac.  in  the  City  09  London's  cafe  j  and  fays,  it  was  adjudged  a  reafonable coftooi 
by  Sir  Chriftopher  Wray  &  tot.  Cur.  and  yet  this  coftom  regains  a  man  to  ule  hh  trade  within  a  cotaia 

• 

x6.  In  trelpafs  for  entering  and  cutting  down  the  plaintiff's 
wood,  the  defendants  allege  a  prefcription,  &c.  to  take  the  under^ 
vfood  growing  on  the  lands  of  the  plaintiff  adjoining  to  their  landj  /» 
make  the  hedges  of  that  land  on  which  the  wood  did  grow.  It  was 
argued,  that  this  prefcription  is  not  good ;  becaufe  it  founds  in 
charge,  and  is  not  for  the  benefit  of  him  who  prefcribes ;  for  if 
the  defendants  did  not,r^pair  the  wood,  they  would  receive  00 
damage.  Sed  adjornatur.  i  Leon.  3x3.  Mich.  32  Eliz.  B.  R. 
Leigh  V.  Okely. 

1 7.  One  cannot  have  a  court  by  prefcription  unlefs  where  he  can- 
not have  it  otherwife.  Per  Walmfley  J.  Cro.  £.  792.  Mich.  42  & 
43  Eliz.  C.  B.  in  the  cafe  of  Pill  v.  Towers. 
If  in  rcpie-  1 8.  In  replevin,  &c.  the  iffue  was  upon  a  prefcription  for  every 
^fth*  ™"*^^  yard-land  within  fuch  a  viil  to  have  common  for  12  cows,  and  for  a 
fcription  be  quarter  of  a  yard-land  common  for  3,  and  for  half  a  quarter  for  a 
found  as       qq^  and  an  haif)  and  a  verdi<^  for  the  plaintiffl    It  was  objedcd, 

fovestfaa  ^ 
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that  a  man  could  not  prefcribe  to  have  common  for  a  cow  and  an  turn  of  the 
half  J  but  adjudged,  that  tliis  being  on  a  verdift  it  (hall  be  intended  JJ^^'j^^u  ^e 
fo  as  it  can  be  (i.  e.)  common  for  half  a  year,  or  that  two  men  had  „oc  found,  \t 
but  one  cow,  and  fo  each  of  them  had  half  a  cow.     Sid.  226.  Mich.  « fufficient. 
<5Car.2.B.R..ElI,rdv.HUL  '  ^^^^^ 

bought  for  one  cow  only,  and  the  plalnClfF  pleading  a  prefcnptlon  for  four  cowi  and  an  half  is  a  good 
juftificatlon /or  putting  in  of  one  cow.  Per  Windham  and  Twiiden  caeteris  abfcntibus,  and  they  gave 
joH^mnt  for  the  plaintiff.  Lev.  141.  Hill  7.  Ellard. — It  was  urged  in  *  arrcft  of  judgment,  that  it 
Aould  have  been  faid,  for  the  half,  feeding  of  a  cow ;  but  the  faid  jufticea  held,  that  the  avowry  being  but 
for  one  cow,  it  was  fufficient,  whether  it  was  good  for  the  half  cow  or  not.  Keb.  793*  S  •  C  •  by  name  of 
Kin  V.  Allen. 
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ip.Frefcriptionsmuft  haveaibtv^/^tvwmffg'.    Vent.  387.  Pot-  Theymuft 
'"'•North.  ?«---4 

cf  comoKncement.  Dav.  9.  b.— Every  prefcription  to  charge  a  fubjc£l  with  a  duty,  muil  impart  a  be- 
fltfit  or  recompence  to  him,  or  elfe  fome  reafon  muft  be  £ewed  why  a  duty  is  claimed.  Per  Cur. 
4 Mod.  323.  Mich.  6  W.  &  M.  B.  R.  in  the  cafe  of  Warrington  v.  Mofeley.-^Prcfcriptionmuft  be  fM 
athiag  done.    Per  Anderfon  Cb.  J.  Godb.  16.  Pafch.  15  £lis.  C.  B.  in  SIcipwith's  cafe. 

20.  In  trefpafs  for  taking,  &c.  his  ieqfisj  the  defendant  juftified, 
for  that  he  had  a  driji  of  common,  to  fee  that  it  was  not  furcharged, 
and  that  the  beads  were  there  furcharging  the  common ;  and  there- 
fore he  toot  and  detained  them  until  5/.  paid  in  fatisfaEiion  of  the  tref^ 
pafs.  Upon  demurrer  it  was  objeded,  that  a  prefcription  for  drift 
of  common  doth  not  warrant  a  diftrefs  unlefs  he  had  prefcribed  to 
diftrain  alfo ;  but  adjudged,  that  it  is  a  thing  ef  common  right 
for  the  prefervation  of  the  common.  2  Lev.  87.  Pafch.  25  Car.  2. 
B.  R.  Bromfield  v.  Teigh. 

21.  One  prefcribed,  that  by  reafon  oi  repairing  a  chapel  ofeafe  he 
lad  been  time  out  of  mind  exempted  from  contributing  towards  the 
repairs  rf  the  church,  and  this  was  held  a  good  prefcription.  Frcem. 
Rep.  468.  pi.  644.  Mich.  1678.  Wife  v.  Green. 

22.  A  vicar  libelled  in  the  fpiritual  court  for  a  ftipend  of  4I. 
per  annum,  claiming  it  by  prefcription,  and  prohibition  moved  for 
upon  fuggeftion  that  none  can  claim  aflipend  by  prefcription  hut  a 
corporation  or  body  politic  \  and  fo  faid  Holt,  and  that  a  {heriff, 
though  removable  at  the  will  of  the  king,  may  claim  a  fee  as  inci« 
dent  to  his  office.  But  againft  the  prohibition  was  cited  Litt. 
Rep.  ig.  51.  12  Mod.  249.  Mich.  10  W.  3.  Birch  v.  Wood. 


(C)     JVbo  may  be  tqund  by  a  Prefcription. 

[l.   A    Prefcription  does  mit  run  againft  the  king  there  nvhere  be 
-^^  has  right.     38  Aff.  22.] 

[2«  <^  if  the  king  "w^  patron  of  right  of  a  chapel,  another  cannot 
have  it  by  prefcription^  and  fo  bind  the  Ung.     38  A  if.  22.] 

[3.  A  corporation  cannot  prefcribe  to  be  difcharged  of  the  ancient 
grand  cufiom,  nor  to  receive  it,  becaufe  it  is  an  annual  revenue  of  the 
srown,  and  a  cafualty,  as  waif  and Jlray,  l^c.  M.  6  Ja.  Scaccario. 
Rcfolved.] 

4«  A  voanjball  not  charge  the  heir  in  annuity  by  prefcription,  that  his  ^''-^y**  *^ 

anctflcrs  ^-'  ''^^ » 
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that  a  ^^A  Hfuejkrs  have  paid  it  lime  out  of  mind,     Br.  Prefcriptiony  pi.  ii« 
ifj  church    ^ij^3  ^p  E.  3.  5.  per  Bclk.  &  tou  Cur. 

ebarged  of  innuity  by  prefcription,  but  at  u  corporation  as  it  feem).     Ibid* 

5.  It  is  faid  that  a  vill  may^  be  bound  by  prefcripdon  tofrwide  0 
fiiiory  and  tumbrel^  and  that  every  vill  is  bound  of  common  right  to 
provide  a  pair  ofjlocis.  Quaere.  2  Hawk.  PL  C.  73.  cap.  ii, 
f.5. 

C  262  3  (D)     fVbat  fhall  be  a  good  Prefcriptioiu     Where  it 

is  uncertain. 

[l.  1 F  tenants  of  a  manor  prcfcribc,  tiat  they  ought  not  to  pay  a  fine 
fm\  ■*■.!   I  *  for  renewing  their  copybofd  eftates  more  than  two  years  rent^ 

•  Fol.  265.  *  ji^/  ought  to  pay  the  rent  of  two  yearSj  or  lefs ;  this  is  not  a  good 
''"  ~^' —'  prefcription  for  the  uncertainty ;  for  fometimes  they  are  to  pay 

two  years  rent,  and  fometimes  lefs.     M«  37  £1.  B.  R.  betweea 
Greene  and  Bury.     Per  Curiam.] 

[2.  If  a  man  prefcribes  to  pay  a  penny  or  thereabouts^  for  tithes  of 
every  acre  of  arable  laiid,  this  is  not  good  prefcription  for  the  un- 
certainty.    M.  7  Ja.  B.  Allen's  cafe.    Per  Curiam.] 
Saand.346.       3*  Prefcription  for  common  fans  number  appurtenant  to  land, 
s.  c— -    without  faying  levant  and  couchant,  is  ill ;  you  can  put  in  no 

*  Saund.  4.  more  than  is  proportionable  to  your  land.  Per  Twifden  J.  who 
527.^50!  '  cited  the  cafe  of  Masselden  v*  Stonebt  in  Glyn's  time,  where 
57o»— ^  fuch  prefcription  without  levant  and  couchant  was  held  eood  after  a 
a  Le?.  046.  yerdi<El ;  but  if  it  had  been  upon  a  demurrer,  it  had  been  other- 
wife.  Mod.  7.  Mich.  21  Car.  2.  B.  R.  in  cafe  of  the  Corporation 
of  Derby. 

Sid.  354.  4.  Trefpafs  for  digging  turf;  the  defendant  pleaded  that  he  is 

Hiih  19  &  fcifed  of  an  ancient  houfe,  and  prcfcribed  to  have  as  much  turf  in  one 
B.  R.  s.  C.  y^^^  ^  ^^0  ^f'^  r0»A/  dig  in  one  dayy  as  belonging  to  his  mefiuage. 
The  plaintiff  demurred,  becaufe  tie  did  not  fliew  that  the  turf  was 
to  be  burnt  hi  the  houfe;  and  as  it  is  laid  here,  it  may  be  fold,  though 
he  claims  it  as  appurtenant  to.  his  houfe.  But  it  was  anfwered 
and  refolved,  that  when  the  thing  is  uncertain,  aseftovers,  it  ought 
to  be  applied  to  the  houfe  to  ascertain  it ;  but  here  it  is  certain 
enough  in  itfelf,  fcil.  as  much  as  two  men  can  dig  in  a  day ;  and 
for  authorities  were  cited  Raft.  Ent.  539.  and  i  Cro.  Spooner  v. 
Day  \  and  judgment  was  given  for  the  plaintiff*  Lev.  231.  Hill. 
19  &  20  Car.  2.  Hayward  v.  Cunnington. 
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(E)   ^  Jgainfi  the  Public  Good. 

[l.    A    Man  cannot  prcfcribc  to  do  ^  thing  which  is  a  nufaitce ;  for  S.  P.  Jo. 
-^  it  is  againft  the  public  good.     Hill.  15  Ja.  B.  R.  adjudg-  i**  *.***' 
cdTrin.  i6  Ja.  B.  R.  in  the  cafe  of  the  Dovecote.    Refolvcdpcr  p^f^.  6 

tOtam  Curiam.]  *  Car.  incafo 

of  James  V. 
Hayward.«-S.  P.  2  Roll.  R.  31  tc  32.  Trtn.  16  Jac.  iacafeof  Dewdv.  Saii<len.-»Cro.  J.  491.  S.  C. 

{2.  As  he  cannot  prefcribe  to  lay  logs  ofivood  in  a  common  htgh^  Cro.  J.  446. 
nDayfcambling  about,  andftvffer  them  to  continue  there  for  a  long  time  ;  -  J.*J  ^l^\^ 
for  this  is  a  nufance,  and  fo  againil  the  public  good.  Hill.  15  Ja.  V.  Saunders* 
B.  adjudged  between  ]  s.  c. 

[3.  If  a  man  prcfcribes  that  he  and  his  predeccflbrs  who  have 
heenfeifed  of  the  manor  j^Coleherbert,  have  been  exempt  from  the 
government  of  the  mayor  of  the  city  of  London ,  and  of  all  his  officers,' 
this  is  not  a  good  prcfcription ;  for  by  this  means  they  of  this  liberty 
ihall  be  without  government,  which  is  againft  law,  and  therefore 
void.  H.  43  EL  B.  R.  The  Count  of  Shrewsbury's  cafe.  Ad- 
judged per  Curiam  in  quo  warranto.] 

[4.  So  it  is  not  a  good  prcfcription,  that  he  and  his  predecef- 
fors,  feifed  of  the  faid  manor,  have  ufed  to  have  ajjife  of  bread  and 
ale,  and  alfo  to  have  the  fearch  of  weights  and  meafures,  and  to  have  C  ^^4  1 
the  puiiifliment  of  them ;  for  this  belongs  properly  to  a  court  leet 
to  punilh  ;  and  alfo  he  has  not  any  court  to  punifli  fuch  offences  by 
prrfentment  or  otherwifc.  Hill.  43  El.  B.  R.  The  C«unt  of 
Shrewsbury's  cafe.    Adjudged  per  Curiam  in  quo  warranto.] 

[5.  It  is  a  good  prcfcription  for  the  corporation  of  Dublin,  that  To  repair  t 
tbey  are  owners  of  the  port,  and  that  they  maintain  perches  in  the  ^^^  '*°**y/^ 
faid  river,  and  diTtd  the  (hips  in  the  deep  channel,  and  that  they  all  good* 
maintain  the  key  and  crane;  and  that  in  confidernticn  of  tliis  they  brought 
prefcribe  to  receive  of  all  merchandizes  in  the  faid  port  3^/.  of  the  pound;  Ji^^'**-''^ 
for  here  is  quid  pro  quo.     M.  6  Ja.  Scacc.  Refolved.]  but  to  have    ' 

vJUfall' 
leads  tut  to  land  within  the  manor,  though  not  at  the  key,  is  good,     a  Lev.  96.  HliU  15  &  26  Car.  a* 
incaleof  PtXDZAUx  V.  Waxne,  citesTrln.  7  W.  3.  C.  B.  ^^  Crlfp  v.  Bel  wood.  ■  ■*  3  Lcv.434« 

S.C. 


6.  A  man  cannot  prefcribe  to  be  difcharged  of  his  appearance  at  the  B'-  ^^^f 

c. 


Uet  by  being  fworn  before  the  conflable  and  portreeve,  nor  fuch  like.  P'*^'*'**^*** 


Br.  Prcfcription,  pi.  13.  cites  2  H.  4. 15. 

7.  For  inhabitants  to  dance  in  another^ s  foil  omni  tempore  anni  is  a 
good  cuftom;  and  though  pleaded  by  way  of  prcfcription,  yet 
judgment  vras  given  on  a  verdift  for  defendant  in  trefpafs,  though 
the  plaintiff  moved  this  in  arred  of  judgment,  and  a  cafe  cited  where 
it  was  adjudged  upon  a  demurrer,  that  it  ought  to  have  been  plead- 
ed by  way  of  cuflom.  But  per  Cur.  though  perhaps  it  had  been 
ill  upon  demurrer,  yet  ifTue  being  taken  and  found  by  vcrdlft,  it  is 
good;  and  defendant  had  judgment,  i  Lev.  176.  Trin.  17  Car.  2. 
B.  R.  Abbot  v.  Weekly  at  Oxford. 
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(F)     Againft  the  Law  of  God. 

2ofl*'*f^"^'  I-''   A    ^^^  ^^Y  prefcribc   fo  have  a  way  over  a  ehurch^ij 
citet  s.  c.  *  though  it  be  fanftuary.     1 8  E.  4«  8.  ] 

[2.  So  to  have  a  way  through  a  church,,  18  E.  4.  8.  Brook|  Pre* 
fcription,  91.] 

3*  It  is  no  good  prcfcription  that  the  lord  of  a  vUlJball  have  Jim 
of  every  tenant  luho  marries  his  daughter  without  bis  licence  ^  for  it  is 
againft  the  law  of  matrimony.  Br.  Prefcription^  pi.  loi.  dtes 
Littleton,  tit.  Villeinage. 


teeCoftotns 


(G)     Againft  the  Law  of  Reqfon. 

[i.    A    Prcfcriptbn  againft  reafon  is  not  good.'\     . 


A  ▼ill  can-  [2-  A  corporation  prefcribcs  to  arrejl  a  man  for  fuj^ieio/t  offebny^ 
^keepfJf  '^  imprifon  him  for  three  days^  and  then  to  carry  him  to  the  next  gaoi, 
feffed  per-    and  this  is  againft  reafon.     22  £.  4*  43 •] 

jMt  m  tbdr 

laoioftharviil  ^  Jays  befite  ibey  carry  them  to  the  c§mmon  gad ;  for  then  they  were  irre^tmgUi  by  tbojit 
3  ifajs  whce  they  ought  to  be  lepleviabie  immediately  by  the  law,  and  alfo  if  they  nuy  (6  pcefcribe  by 
3  daysy  they  may  do  it  for  three  years,  which  is  not  reafonable ;  per  Brian  Jufticc.  Br.  Prelcriptiooi 
pL  80.  cites  22  £.  4.  43. 


[3.  A  man  cannot  prefcribc  to  have  a  •  chace  or  warren  in  any 
land  but  in  his  demefnes^  or  in  land  within  bis  fee  and  fngmory* 
3  H.  6.  13.  b. J 


•  In  trefpafi 
ibr  huntinj; 
in  his  war  • 
ren,  and 
taking  away 

■f-  30  hares  and  300  conies.  Defendant  jufljfiedt  becaufe  he  had  common  in  the  place,  where,  8rc.  to  a  mtf' 
fuage  and  6 yard  la-  ds  far  i^Jbecp,  and  tb^t  be  and  all  tbofe  wbcfe  ^att  he  has  time  oat  of  mind,  bmH 
vfedat  Jucb  time  as  the  ccmrnon  %vas  furcbarged  with  conies  to  bunty  kUlf  and  carry  tbemamfoy  as  to  bit  m^ 
Juagi  appertaining*  The  plaintifFdemnrred,  becaufe  a  man  cannot  make  fuch  a  picfcription  in  the  free 
Wifien  and  freehold  of  another  man  :  and  2dly,  Becaufe  a  man  cannot  fo  prefcribe  m  hunt,  kill,  and  carry 
■way  his  conies  a<i  appertaining  to  his  melTuage ;  but  a  man  may  prefcribe  to  bavefo  wuaj  conks  t^jjpeni 
hi  bit  bovje  4  and  for  thefe  reafnns  the  prefcripdon  in  the  principal  cafe  was  held  for  a  void  prefaiptioBf 
and  judgment  given  for  the  piaiutilF.     Godb.  184.  pi.  263.  Hill.  9  Jac  B.  R.  Santford  f  •  flavd. 

t[  265  ] 

*■  "■^-  '■>        [4.  If  lord  of  a  vill  prefcribcs  to  have  a  warren  in  all  the  land 

Fol.  2O6.     within  the  vill  held  ofhim^  this  is  not  good  ;  for  conies  dig  holes  in 

5;;;^;;^;  the  land.     45  E.  3. 13.  b.  Contra,  44  E.  3.  12.  b.  3  H.  6. 13.  b.] 

ranto  the  defendant  claimed  the  liberty  of  free  ^warren  in  R»  and  pleaded  that  he  was  feifcd  in  fee  of  the 
manor  of  R.  whereof  the  locus  in  <^U0|  &c.  was  parcel,  and  fo  piefcribes  to  have  liberty  of  free-wanca 
xvitbin  ail  tbe  (aid  manor  and  tbe  df mefr.es  tbereofy  fo  tbat  none  Jball  cbafe  any  gasne  of  warren  im  tbepH 
manor  and  demefnes  thereof  witkout  bis  Ua^t.  ilTue  was  taken,  that  he  and  all  thofewhofe  eftatt,  tct*  had 
po  free  warren  within  the  faid  manor  and  demefnes  thereof,  and  found  for  the  defendant.  It  was  objcftedy 
that  this  prcfcription  was  notgood,  viz.  to  have  free  warren  in  the  manor  and  in  the  denaefnes  of  thie  ma* 
nor ;  for  though  he  might  prefcribe  to  have  it  in  his  own  demefnes,  yet  he  cannot  prefcribe  to  have  it  ia 


the  lands  of  others  his  freeholders ;  neither  ought  hs  to  prefcribe  to  have  it  as  appertaining  to  his  nsow  » 
but  to  this  it  was  anfwcred  by  Roil,  that  a  prcfcripcion  to  have  firee  warren  in  his  manor  is  good,  as  wcli  in 
lands  of  freeholders  as  in  the  demefnes;  for  being  by  prcfcription  it  (hall  be  intended,  that  this  liberty  w» 
before  there  were  any  freeholders,  whofe  e.latcs  were  afterwards  extra^d  out  of  the  demefnes  of  tlie  na* 
^or  after  the  beginning  of  this  prcfcription.  Cio.  C.  31 1.  Trin.  9  Car.  B.  R.  the  KLing  v.  Sheringlsa 
Talbot.  •«— This  cjilr  is  abridged  by  Hughes,  pic.  1499.  pi.  26.  as  refolved,  and  cites  9  Jac.  B.  R.  the 
King  v.  Sherlngton.     Cro.  i.  par.  217.  Aftd  Nclf.  Abr.  pag.  1278.  pi.  11.  taking  It  from  Hngfaes, 

cites  the  cafe  as  in  2  Cro.  227.  bnxRircTCN*^  ctlc^  asd  thai  it  was  adjudged— [But  oocbixig  more 
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ippiars  to  hire  been  fiid  in  the  report  of  Croke  as  to  this  point  than  is  mentioned  to  have  been  anfwered  bjr 
Roll  i  nor  does  any  opinion  uf  the  Court  as  to  this  point  appear  in  the  report  of  the  S.  C.  Jo.  3S0.  tiic 
Kins  V-  Sberington  Talbot]  , 

J.  In  replevin  for  taking  a  fail  of  a  fliip;  the  defendant  avowed,  Another  e*- 

for  that  he  was  fcifed  in  fee  in  the  manor  of  Padftow,  where  there  t*!S^cn  toThit 

is  a  common  key  extending  from  fuch  a  place,  &c.  /or  unlading  fait  ^  prcfcription, 

dWthat  he  and  all  thofe,  &c.  have  ufed  to  repair  the  faid  kev,  and  |5.^^'."8  ^^ 

hare  kept  a  bufliel  for  meafuring  fait,  and  have  h,ad  of  every  jhip  ar^  fciplnVi-^ 

mini  there  laden  with  fait ^  one  bulhel  of  fait,  and  becaufc  a  buOiel  faait  of  pay- 

of  (alt  was  not  paid  according  to  the  prefcription,  he  avows  the  mcntoft.ii, 

taking  the  fail :  the  plaintiflF  pleads  in  bar  to  the  avowry,  that  the  mafte"of  the 

nW  on  which  this  key  is  pretended,  is  a  great  river  of  ten  miles  in  fliip  is  in  n» 

hreaith^  andthat  the  hey  extends  but  halfn  miley  and  that  thefhip  ar-  ^j^^^"^^  ^^^ 

rived /even  miles  diftant  s  and  traverfed  that  it  arrived  at  the  key  thcgowi" 

within  the  faid  manor. ,  Upon  demurrer  it  was  infilled  for  the  Hale  Ch.  J. 

avowant,  that  it  is  not  material  whether  the  fhip^arrived  at  the  key,  ^^'^»  ^]^^^ 

becaufe  it  might  come  thither  when  the  mariners  pleafed ;  but  per  refts^ '" 


in  a 


Hale  Ch.  J.  this  prefcription  is  only  for  a  wharf,  and  not  -for  a  port.  i.  The 
port,  and  here  oueht  to  be  rcafonable  recompence  for  the  prefcrip-  P/op"ety  of 

*:  J  i_        1  °t  1  •  I  •   1  *     ^      *      It.     2.  The 

tion ;  and  he  who  has  a  port  ought  to  provide  weights,  mealures,  public  inte- 
and  other  things ;  and  in  this  cafe  the  avowant  might  as  well  pre-  reft  of  it  for 
fcribe  to  the  confines  of  France  as  to  feven  miles  diftant  from  the  fJye£U*"o^^ 
key,  and  therefore  it  is  not  a  good  prefcription.     And  it  is  not  faid  come  thi. 
-what  fait  was  in  the  fliip,  and  there  might  not  be  more  than  two  ^^^r-  3-^h« 
bufliek.    And  therefore  judgment  was  given  for  the  plaintiff.  iJI^'J^J^g^to 
Raym.  232.  Mich.  25  Car.  2.  B.  R.  Prideaux  v.  Warnc.  guard  ic. 

And  it  hav- 
iflf  been  infifted,  that  a  man  may  prefcribe  for  a  thing  out  of  his  manor,  as  in  SirHiNRV  Constable's 
ca6  for  witcic,  at  far  as  he  could  fee,  &c.  Hale  faid,  the  cafe  of  wreck  differed  much  from  this  j  for 
t^is  aulliusin  bonlt.     Sed  adjornaiur.    Freem.  Rep.  355.  pi.  447.  Mich.  1673.  S.  C. 

[  266  ] 

(H)    Prefcriptiqn.     Againft  the  Law  of  the  Land.  s^c«ft»«« 

[l-  A    Sheriff  oi  a  county  cannot  prefcribe  to  have  gifis,  or  to  take 
^  any  thing  to  his  own  ufe  as  Jheriff;  for  he  ought  to  take 
nothing  for  doing  his  office.     42  E.  3.  5.] 

[2.  The  mayor  of  London  may  prefcribe  to  have  a  court  of  Chan-  Noy,  147. 
^<7  ii^  London  of  matters  tried  in  the  court  ofthefberiffs  of  London^  5'  p/^"„gj 
^ugh  fuch  court  cannot  be  granted  by  the  letters  patents  of  the  bytheCourt, 
^g.    M.  c  Ja.  between  Andrew  and  Webb,  per  Curiam.]  *"<*  ^^^ 

^  ^  ''  '  *  -•  mayor  s 

covrtofLondoDy  called  the  nitfrit  coff^,  becaufe  the  mayor  may  mark  anycaufe  in  the  flicrift's  court 
before  jodgment,  although  it  be  after  verdiA,  and  may  exanoine  it.  Cites  lo  £.  6.  14.  and  chat  in  the 
fnncipal  cafe  a  procedendo  was  granted  to  the  mayor's  court. 

[3.  The  mayor  and  citizens  of  Ydrl  cannot  prefcribe  to  hai)e  a  Ro"'  R- 
Chancery  there^  and  to  award  fuch  procefs  as  the  court  of  Chan-  ^^j^^]  5'. 
ccrv  at  Wcftminfter  awards ;  becaufe  it  is  greatly  dangerous  that  s.  c.  ana'" 
fttch  petty  corporations  Ihould  have  fuch  courts.     M.  13  Ja.  B.  J^!^^^'". 
per  Curiam,  prseter  Warburton,  between  Martin  and  Marshal.  cLurVof 
Vide  the  fame  cafe,  Hobart's  Reports,  86.]  Equity  of 

Londi^n  and 

tht  daqne  ports  are  by  reafon  of  their  Jjavioe  ^€L^  of  paftiameat  for  them*'        ■    No  man  can  cla:in  to 

Vot.XVIL  X  i'-U 
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toUa  emrt  of  Chancery  Ky  prefoiptioiiy  becaufe  every  prefcription  is  againft  cominon  right,  txA  i  Cba- 
cer>  court  is  founded  upon  common  right,  and  is  by  the  common  law.  Godb,  262.  pl«  S^*  Mi^ 
13  Jac.  B.  R«  tly  Mvyor  of  York's  cafe. 


(I)     Againft  a  Statute. 

• 

t  laft.  209  C'*  A  ^^^  cannot  prefcribe  or  allege  a  cuftom  againft  a  ftatate; 
*'•  -^^^  becaufe  it  is  matter  of  record,  and  the  moft  high  proof 

and  matter  of  record  in-  law.     Co.  Litt.  115.] 
SI  Inft.  21.       [2.  A  man  may  prefcribe,  or  allege  a  cudom  againft  an  z€t  of 
example'  ^^  parliament,  ivhen  the  prefcription  or  cuftom  is  favedor  prefervedhj 

^  of  hon.  another  aB.     Co.  Litt.  115.] 

don  claim 

by  cuftom  to  give  lands  in  mortmain  vrithoat  licence,  becaufe  this  cuftom  is  (aved  an4  piefcrvtdiioCoiIy 

by  magna  charta,  cap.  9.  but  by  divers  other  ftatutes  &  (ic  de  cseteris. 

There  is  s         [3.  A  fiatute  in  the  affirmative  does  not  toll  a  cuftom  or  prc- 

diverfity  be.    r   V-^  .       •'    o       t  --u^     .        -i 

t„„eenfta-     fcnption.     Co.  Litt.  II 5.] 

tutet  that  [4.  [As'\  a  man  may  prefcribe  to  cut  his  own  'wood  within  afar^ 

be  in  the  ne-  without  the  view  of  the  forejier^  though  the  Jlatute  ^^  34  £-  I.  pro- 
if  r^tute  ^'^"f  J  that  none  fiall  cut  any  tree,  though  his  own  tree,  withm  2 
in  the  nega-  forcft  without  the  vicw  01  the  forefter  \  becaufe  this  aB  is  iut  in 
tivebedc-     affirmance  of  the  Common  law.     16  £1.  Scaccario.    Adjudged.    Co. 

the  ancient,    ^itt.  1 1 5.] 

law,  that  is  in  affirmance  of  the  common  law,  there  a  man  may  as  well  prefcribe  or  allege  a  cuAom  s^alnft 
fttch  as  he  may  againft  the  common  law.  Co.  Litt.  115.3.  -.-.^But  Lord  Richardfan  denied  this  divcr- 
£cy,  and  faid,  that  in  neither  of  the  cafes  a  prefcription  can  be  againft  a  negative  ftaiute,  which  Mr.  Au 
V>rney  alfo  affirmed,  and  therefore  held  it  very  ftrong,  that  a  prescription  could  not  be  to  fell  mod  fell  wood 
without  view  of  forefters,  unlefs  it  were  with  the  help  of  an  allowance,  and  then  we  moft  intend  ihat  then 
was  a  charter  upon  which  the  firft  allowance  was  made,  becaufe  the  words  are  expre(sly  negative,  [via.] 
nee  poteft  aliquls  aiiquid  dare  vel  vendere  fine  licentla  domini  regis.     Jo.  270, 271.  S  Car.  Itin.  Wind- 

for,  in  Lord  Lovelace's  cafe. But  Ibid.  289.  the  coenfel  faid,  they  took  Ld.  Cokeys  dificrence  to  be  a 

good  difference  between  a  ftatute  \vhich  is  only  declarative  of  the  common  law,  and  a  negative  ftatsR 
which  is  introdu£live  of  anew  law  \  that  againft  *  the  laft  no  prefcription  is  good,  but  in  the  other  cafe  na 
•Iccration  is  made.  And  a  Bulf.  36.  Mich.  10  Jac.  in  cafe  of  Jones  v.  Smith,  it  is  faid  Axg. 

that  a  man  may  prefcribe  againft  a  ftatute  in  the  affirmative,  and  cites  x  x  H.  4.  i6.  Stamlbrd,  lb.  ^ 
and  Fitxh.  Nau  Brev.  fo.  91.  and  30  Aflf.  38. 

A  man  pnay  prefcribe  f  bold  a  Uet  ofteuer  than  ttvkt  a  year,  and  at  other  dayt  than  are  iet  lortb  in  tkt 
ftatute  of  magna  charta,  cap.  35.  becaufe  the  ftatute  is  in  the  affirmadve.     «  Le.  aS.  die  Qven  ▼• 

Partpdge. Cro.  £.  115.  HiU.  31  Elis.  B.  R.  S.  C. S.  P.  bilt  if  it  was  a  leet  by  grant,  tht 

defendant  in  an  avowry  for  an  amerciament  in  the  leet  muft  have  fhewn  that  it  was  held  widiin  a  nomh 

after  Eafter,  Ac.     Cro.  £.  145.  HiU.  33  &  34  EHz.  B.  R.  Poiter  v.  Gray Kelw.  148.  a.  pL  al. 

—3  Lc.  179,  Lawfon  v.  Hare. 

Prefcription  for  the  inbahUavti  of  the  tenons  in  Surry  to  cnt  dnon  wood  tn  the Jir^  is  not  good ;  for  per 
Noy  Attorney- genen I,  there  can  be  no  prefcription  fince  the  ftatute  of  cbarta  itfmr^y  cap,  4.  wfaicb  fai 
that  aH  wafis,  &c»  done  after  that  time  wi.'Uut  the  king's  liuncejbould  he  fnnifiahlei  nay  a  ptcferipciQB 
to  fell  wood^^r  vlfum  forejlariorum  vel  verdariomm  is  not  good,  but  it  muft  be  f>er  vifitm  &  aOocatkmm 
foreftariorum*  Sc  verdariorum  {  for  if  it  be  per  vifum  only,'  then  if  the  forefter  or  verderor  be  ic^iicd  m 
come  and  view  it,  and  do  not  come,  you  may  cut  it  down  without  view.  Jo.  a?  5.  S  Car.  In.  Itin.  WimU 
for,  the  Inhabitants  of  £gham*s  cafe.  But  Ibid.  276.  in  a  memorandum,  cites  Sir  Tho.  Palmcr*sca6. 
5  Rep.  3  5.  a.  that  there  is  no  diverlity  where  the  wood  is  to  be  taken  per  vifum,  or  per  vifum  ft  afioca- 
tionem  ;  for  that  in  both  cafes  u/fon  requeft  made  andrefyfal,  the  party  mey  take  them  vftthamt  vjcwv  ^ 
//v^ry,— Noy  cited  a  cafe  to  be  rcfolved  6  Jac.  rhat  in  a  chafe  a  man  might  prefcribe  to  cut  dowi 
becaufe  they  are  not  within  the  ftatute  of  charta  de  forefta  ^  whence  it  waa  ftroogly  ioliEned,  tlMC  ic  1 
not  be  prefcribed  for  vnthln  a  fgreft.    Jo.  276. 

•[267] 

+  Ong.  19         J.  Trefpafs,  becaufe  the  defendant  prefcribed  to  djftrain/or  f 
kfcwns'it"*  ^P*'^  the latid  heldy  and  to  carry  the  dijtrefs  to  Z>.  in  another  coKnty, 

i^ouid  be      therefore  he  was  condemned  j  for  a  man  cannot  prefcribe  againft 

Vfcrm).—  g  ffaitufl^ 
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i  ftatute,  and  tTie  •  ftatute  is,  that  a  man  fliall  not  diflrain  in  one  ♦Stat.Marl- 
county,  and  carry  the  diftrefs  into  another  county.  Br.  Prefcrip-  ^"^'^ift. 
txon,  pi.  50.  cites  30  Aff.  38^  cap.  x6. 

6.  Attachment  upon  a  prohibition  againft  .the  defendant,  vho 
caufed  him  [to  be]  cited  for  tithes  de  filva  cxdua,  and  the  defend* 
ant  prefcribed  to  have  titheT  dejilva  caduoj  and  by  the  reporter  he 
emnot  prefcribe  againft  a  ftatute  made  after  time  of  memory, 
and  that  prefcription  cannot  make  it  to  be  impleaded  in  the  fpiri- 
tual  court,  by  which  the  defendant  imparled.  Sec.  Br.  Prefcrip* 
tion,  pL  2.  cites  9  H.  6.  56. 

« 

(K)    What  (hall  be  a  good  Prefcription.     Againft 

Reafon  or  Common  Right. 

[l.  iT  IS  not  a  good  prefcription  to  have  a  heriot  of  every  Jtranger 
^^g  within  his  manor        /  41  £1.  B.  be- 

tween Perkins  and  CinifBERFORD,  adjudged,  cited  M.   3  Ja. 
B.  R.] 

[2.  If  a^«^  prefcribe  to  have  a  certain  gift  at  every  iouruy  &c« 
this  is  againft  common  right,  for  a  gift  is  at  the  will  of  the  donor. 
42  E.  3.  5.  adjudged.] 

[3.  If  there  be  a  lord  of  a  villy  and  another  has  a  leety  hut  no  land  j-  *_  1 
^^detbeleety  and  he  claims  by  caufe  of  the  leet  to  be  lord  of  the  f  nvqfls  f  fol.  267. 
If  the  faid  vill  by  prefcription  ;  this  is 'a  void  prefcription.  9  H.  6.  ^-  ^y— -^ 

44.  b.  Curia.]  .  s  P     And 

[4.  A  man  may  prefcribe  to  have  a  fair  in  the  franktenement  of  ^  3^,  „ 
^Mother  man.     1 1  H.  6.  23.]  bootbstherc. 

Br.  Prercription,  pi.  97.  cites  11  H.  6.  15* 

.  J.  A  man  may  prefcribe,  that  if  his  beafls  efcape  into  the  land  of 
B.  that  B.  cannot  diflrain  them^  nor  have  a^ion,  and  a  good  prefcrip- 
tion ;  by  aU  tne  Juftices.  Quaere  of  the  reafon.  Br.  Prefcrip- 
tion, pL  71.*  cites  8  E.  4.  5. 

6.  In  trefpafs ;  by  the  Court,  where  a  man  prefcribes  that  infuch  Br.Prefcnp- 
a  vUl  has  been  a  market  fuch  a  day  time  out  of  mind,  and  juftilied  ^«o">  pl«  73* 
for  buying  the  goods  there,  this  is  a  good  prefcription,  and  a  good  ^r^^^o  \ 
caftom,  though  he  does  not  fhew  to  whom  the  market  belongs ;  for  *•  -^ 
per  Littleton  it  goes  with  the  land.  Br.  Cuftoms,  pi.  48.  cites 
12E.4.  8. 

7.  If  a  man  prefcribes,  that  if  \it  finds  goods  within  his  manor ^  that 
hefball  have  theniy  this  is  a  void  prefcription  5  for  it  is  contrary  to 
reafon,  and  a  thing  which  cannot  have  lawful  commencement. 
Br.  Prefcription,  pi.  93.  cites  Dod.  &  Stud.  lib.  2.  cap.  51. 

8.  It  is  no  good  prefcription  to  diflrain  for  damage feafanty  and  to  .^'':  ^''* 
retain  the  diftrefs  till  he  has  fine  at  his  will ;  for  it  is  contrary  to  p'l^^j"^"'!^, 
common  right  and  reafon,  and  a  man  ftiall  not  be  his  own  judge.  3H.7.S.P. 
Pr.  Prefcription,  pi.  xoi.  cites  Littleton  tit.  Villeinage. 

X  2  g.  Pre- 
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8»  the  ciif.        p,  Prefcription  to  cut  grafs  in  another's  land  iojhew  the  chureb  1$ 
'Z  \ljZ'  S^^'    Pc'  Cur.  Mar.  1 7.  Pafeh.  1 5  Car.  in  Bond's  cafe. 

in  the  land  of  another,  it  good.     Per  Car.  Mar.  17.  in  Bond*t  cafe,     .      .  S9  Bu  the  inhabitinttoTi 
town  to  have  a  toay  over  the  land  o^  aoocber  to  their  church*    Ibid.- 

10.  In  cafe  the  plaintiff  dcclated,  that  he  was  felfcd  of  an  an- 
tient  meffuage,  &c.  inT.  and  that  he  and  all  his  anceftors,  whofe 
heir  he  is,  owners  of  the  faid,  &c.  had  ufed  time  out  of  mind  ufet 
up  hurdles  in  aperta  platea  of  T.  near  thi  faid  tneffuage  every  market 
dayy  to  make pertru for  Jbeepy  for  which  he,  &c.  have  ufed  for  fuch 
penning  to  receive  money,  and  furthef ,  that  the  defendant  Brooke 
cut  down  his  hurdles,  per  quod  proficium  fuum  inde  amifit ;  it  was 
objeded  upon  a  demurrer,  that  this  prefcription  was  too  general,  it 
l>eing  to  fet  Up  hurdles  in  aperta  platea,  mtfoewing  whether  on  his 
own  lands  J  or  on  the  lands  of  another  ;  for  though  fifliermen  may  pie- 
fcribe  to  fet  (lakes  on  other  men's  lands  adjoining  to  the  fea  to  diy 
their  nets^  that  is  for  the  commonwealth ;  but  this  is  ovXjfor  apru 
,    vote  gain,  which  cannot  be  on  the  lands  of  another ;  out  it  was 
anfwered  tliat  the  prefcription  was  good :  for  a  market  is  as  well  for 
the  benefit  of  the  public  as  fifliing ;  and  afterwards  judgment  was 
given  for  the  plaintiff,     x  Le.  io8.  pL  147.  Pafdu  30  EUz.  B.R. 
Ferrers*s  cafe. 
In  arguing         '  '•  ^^^  plaintiff  prefcribed  for  tM  of  goods  bought  muithin  Ins  mo" 
for  the  rca-    mtyyiz.  ad.  for  every  pack  of  Manchefter  wares  bought  in  Manchef- 
fon^iciiert    tgy^  except  of  the  burgefles  there  j  and  the  queftion  upon  the  plead« 
fcription'^    ings  was,  whether  a  toll  independent  of  aU  markets  end  fairs  can  be 
were  cited      good,  without  fhevfing  that  thefuhjeB  hathfome  benefit*  The  Court  was 
b  ^  here  the  ^^^  fatisfied  with  this  prefcription^  becaufe  there  was  no  reoom- 
defendant      pencc  for  it ',  and  every  prefcription  to  charge  the  fubje£l  with  % 
juftified  in    duty, .  muft  import  fome  benefit  or  recompence  to  him  who  pays  it| 
^Sft^dwra  °^  ^**^  ^^^'^  reafon  muft  be  fliewed  why  the  duty  .is  churned* 
pf  a  rSd  at    4 Mod.  3 19. 3^3-  Mich.  6  W» &  M.  B.  R.  WarringUm  t.  Mofeiy. 

fervantt  to 

the  bdy  of  the  manor  of  Haftings,  who  by  reafon  of  her  feigniorj  had  ^frmmkfild  thnaghmi  tbtfnd  ^itt^ 
Jo  tbmt  M  9tbtr  cwUfM  there  tuithout  her  leMvt ;  and  it  was  held  that  though  th!a  extended  as  vidl  t» 
Arangert  as  to  thofe  of  that  vill,  it  was  good.  And  fD.  35s.  b.  Trin.  iS  Elis.  Anon,  for  a  adttm 
called  granage]  where  the  lord  mayor  of  London  brought  an  adion  on  the  cafe,  groanded  on  a  cvfloa  M 
have  the'  20/^  /tfr/  cf  that/sit  of  every  Jlramger  who  Irought  it  to  the  fort  of  l^nJoa ;  and  thoQgh  an  ica» 
fon  was  alleged  why  he  ihould  have  that  part,  yet  it  was  adjudged  for  the  mayor.  But  per  Cur.  the  cafe 
in  Dyer  fe^ ms  to  be  very  hard  to  have  the  10th  part,  without  giving  any  reafens  why.  But  as  ftr  ifet 
foldage,  it  was  upon  the  lands  of  the  manor  of  Mailings,  wheitof  the  tenants  had  the  feedings,  and  dMt 
may  have  a  reafonabk  commencement.  4  Mod.  321.  323.— —[The  cafe  of  the  fbkdi^  wm  adtjonnai 
over,  and  was  that  of  Jefferey  at  Hay  v.  Ford  &  Gray.    Vide  the  Year-book.]  « 


(L)    Againft  the  Law  of  the  Land  and  CammM 

Right. 

[l.  'npHE  tenants  of  a  manor  may  prefcrlbe  to  have  the  file  eommen 
[  269  ]  for  their  horfes  in  a  meadow  after  the  grafs  cut,  ciid  made  n»- 

•  Orig.  is  to  grafs  cocksy  ♦  to  tie  and  keep  their  horfes  there,  fo  that  they  do  mt 
t  Onr.  is  ''•'^^''^  ^''*  '^  ^^J  ''^'  LammaS'Azj,*ZTiA  after  Lammas-day  fbraH 
(convexii.  t  commouablc  beads  levant  and  coucbant  upon  their  tenements  at 
*>»«)•  larpi 
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laree,  Without  *  tying  or  keeping  till  Lady-day  in  Lent  annually,  as  to  *  Orig.  u 
their  tenements  appertaining,  excluSng  the  lord  of  the  meadow  and  ^^* 
manor  from  haying  any  common  or  pailure  there  fbrthis  time,  he  hav- 
ing the  foil  of  the  meadow  throughout  the  year,  and  the  whole  herb- 
age till  Lammas,  or  f  till  the  cutting,  if  he  keeps  it  for  hay.  f  Ong.  ii- 
Pafch.  12  Car.  B.  R.  between  Wheatland  and  Sir  Thomas  (fl»w)« 
Paine,  by  Bramftone  Chief  Juftice,  he  only  being  in  court  upon 
evidence  at  a  trial  at  bar,  in  an  a£tion  upon  the  cafe,  for  eating  of 
thecommonof  a  commoner;  but  he  agreed  that  the  defendant  (hould 
have  thereof  a  (pecial  verdid  if  he  would,  but  after  he  would  not 
have  a  fpecial  verdi£lfor  the  clearnefs  of  it,  and  upon  this  a  general 
verdiQ  was  given  ibr  the  plaintiff;  for  here  the  lord  is  only  excluded 
fir  a  time:  and  it  is  a  common,  inafmuch  as  divers  feveral  perfons 
have  pafture  there  in  refpe£l  of  their  feveral  tenements.  ] 

[2.  But  P.  10  Ja.  B.  &  Tr.  lo  Ja.  B*  between  Kbnrick  and  Thelorf 
Pargeter  per  Curiam,  it  is  not  a  good  prefcription,  that  the  lord  ^J  Yei"!* 
from  Lammas  to  Candlemas  ought  not  to  put  in  more  than  3  horfes  129.  s.  c. 
during  this  time,  becaufe  the  lord  cannot  be  ftinted.]  T*'2*S** 

*        Woy,  130.  S.  C.  adjudged.— 2  BrownL  60.  S.  C.  the  pleadings.— ^Cro.  J.  ao8.  S.  C« 
[Bat  that  u  only  upon  the  point  of  the  commoners  diftraiaing  the  cattle  of  the  lord  damage  feafant.] 


[3.  If  a  man  prefcribes  to  have  common  ofpafiure  or  eftoverx  in  the  *««  ^^ 
foil  of  another  man,  and  that  the  owner  of  the  foil  (hall  be  excluded  "J* "  "^ 
from  having  common  there,  this  is  a  prefcription  or  cuftom  againft    ^    '  ' ' 
the  law,  to  exclude  the  owner  of  the  foil;  for  it  is  againft  the 
lutiure  of  this  word  common ;  for  it  was  implied  upon  the  fird 
giant  of  the  common  there,  that  the  owner  of  die  foil  ihould  inter- 
common  with  him.     Co.  Litt.  1 22.  and  there  cites  P.  26  £1.  B.  R. 
between  Whitb  and  Shirland  adjudged.] 

[4.  A  man  may  prefcribe  to  have  feparalem  pifchariam  in  fuch 
water,  and  thereby  to  exclude  the  lord  ofthefiiU    Co.  Litt.  1 22.] 

[5.  But  a  man  cannot  prefcribe  to  have  common  of  pi/chary  or  li'. 
her£pifcarue  in  fuch  water,  and  to  exclude  the  owner  of  the  foil ;. 
for  it  is  againft  the  nature  of  a  common  of  libera  pifcaria.  Co. 
I^tt.  122.  And  there  faid  that  it  was  fo  refolved  in  Bank  between 
Chimnet  and  Fishen.  And  M.  29, 30  El.  between  White  and 
SHniLAMD,  and  between  Fristbn  and  Cratchrode  the  fame 
tenii.] 

||      [6.  A  man  may  prefcribe  to  hzvt  folam  vefluram  of  certain  lands  laKpIevin, 
from  fuch  a  day  to  fuch  a  day^  and  by  this  to  exclude  the  owner  of  the  ^i/°hi, 
foil  from  pafturing  or  feeding  there ;  for  by  fuch  grant  this  is  not  cattle  in  5 
aay  common,  nor  implies  any  intercommoning  by  the  owner  of  the  "res  of  land, 
H  but  that  the  grantee  (hall  have  the  fole  pafture.  Co.  Litt.  1 22.]  ^  t^^ed 
[7.  Sfa  man  may  prefcribe  to  hz\e  feparalem  pqfturam  of  fuch  asb-iiiffof 
W,  and  to  exclude  the  owner  of  tlie  foil.    Co.  Litt.  1 22. 1  ^»'  G-  s. 

PKfcription  in  him  to  tavi  heritage  and  ftafiuragt  tn  the  faid/ve  Mcres^  vfben  it  was  notfiwn,  PlaintiflT 
"'"}un«d  I  it  wasobjeded,  that  this  prefcripcion  was  not  good,  it  being  not  like  a  prescription  to  have 
<"iUBon,iihjch  is  only  a  taking  the  profits  by  the  mouths  of  cattle,  but  this  is  all  one  as  to  prefcribe  to 
m  the  land  itfelf ;  for  by  the  demife  of  the  herbage  the  land  itfelf  palTeth.  But  adjudged  that  the  pre. 
•nptJw  was  good,  becaufe  it  mizbt  have  a  good  beginning  by  grants  and  confcquendy  if  it  m^ht  be  good 
^fiat,  it  may  be  good  by  prefcription.  Winch.  6  Fafcb.  19  Jac  Sir  George  Sparkes's  cafe.  — .. 
"Bit.  4S«  S.  C.  hy  the  name  of  Pitt  v.  Chick. 

hitrefpafs  by  the  lord  of  the  manor,  the  defendant  as  tenant  prefcribed  to  have)«/a«  pafluram  of  a  clofi 
Osi  ttmfort  anai*    The  Court  was  divided  ia  opinion,  whether  this  prefcription  to  have  fole  pafture  of  a 

X  S  clofe 
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clofe  of  the  l<»rd*s  emni  teinpon  anni  be  good.    Wild  and  Archer  J.  held  it  g*od,  but  Vtaghjui  Cb.  ]• 
and  Tyrrel  contra.     It  was  intended  10  have  been  adjourned  into  the  Exchequer-chambery  but  wasaoC* 
Aften^ards  it  was  brought  into  B.  R.  and  the  piefcription  adjudged  good.     Lev.  *  25^.  Mich.  20  Car.  2* 
C.  B.  Sir  Hen.  North  v.  Cox— S.  C.  VaugK.  251  to  258.  the  Court  was  divided.— VenL  3S3  ts 
398.     S.  P.  (inter  alia)  argued  by  Sir  Francis  North,  in  the  cafe  of  Potter  t.  North,  iothe  CMit 
of  £xcbe<iuer  ;  and  the  report  fays,  pag.  398.  that  afterwards  another  a^ion  was  brought  to  trial  io  the 
Excl)equer,  and  after  a  full  evidence  of  about  4  or  5  hcursy  the  pla-ntiff  not  daring  to  ftand  tothevcrdidy 
was  nonfuited.-— S.  C.  Lev.  268)  269.  Ulxre  it  was  aigucd  that  prefcription  to  have  foJam  pafturam,  sod 
exclude  the  lord,  is  not  gcod ;  and  to  that  purpofe  were  cited  Fitsh.  Prefcription,  5 1 .  f^utt.  45.  Ca  Litt. 
122.  Yelv.  129.  Cro.  J.  256.  whence  it  was  inferred  thsi  the  tenants  might  prefcribe  to  bavtfart  »ftbe 
f  refits  tbroygbwt  tbt  ^hcUyear^  cr  all  the  profits  for  tait  of  tbtyear ;  but  that  this  here  is  to  exclude  the 
lord  of  all  the  profits,  and  is  like  a  cuftotn  to  have  all  the  common^  and  exclude  the  lord,     Bu:  it  was  anfwer« 
cd  and  refolved,  that  this  is  not  to  exclude  the  lord  of  all  the  profits  j  for  bejball  bave  the  mina  and  thi 
trees  f  and  is  not  I  he  to  a  prefcription  to  bave  all  tbe  commony  and  exclude  t be  lord,  Vfbicb  %vonldle  rtpngBont } 
for  in  all  cafes  of  common  die  lord  is  to  intercommon  with  the  tenants  in  the  nature  of  common ;  and  coo- 
iequently  to  exclude  the  lord  would  be  repugnant  to  the  eflence  of  common ;  and  judgment  was  given  fat 
the  defendant     Trln.21  Car.  B.  R.-r-Saund.  347  to  353.  the  pleadings  and  arguments  of  the  coun^ 
And  fays,  tbe  Court  feented  to  incline  that  the  prefcripcion  was  good ;  but  that  upon  a  trial  at  bar  the  tesants 
could  not  prove  their  tide  as  alleged ;  whereupon  the  lord  had  a  verdi6^.— In  arguing  this  cafe,  the  coun&l 
ibrthe  p!aintifFclted  acafe  in  Trin.  1654.  Rot.  549.  in  B.  R.  where  one  claimed  zfold^conrf^  andeX' 
eindea  rke owner  of;befidl  by  prefcription^  and  adjudged  good.— >And  that  a  prefcription  by  the  copyholdcn 
to  hti9tfolam pafturam^  excluiive  of  the  lord,  was  adjudged  good  ^  but  that  notwithihinding  fuch  prefcrip- 
tion,  die  foil  is  tbe  lord's,  and  he  hath  mines,  trees,  buihes,  coals,  ftones,  &c.  and  he  may  dig  for  turfs, 
s  Lev.  2.  Pafch.  23  Car.  2.  B.  R.  Hopkins  v.  Robinson, and  Mod.  74.  Mich. 22  Car.  2.  B.  R.  by  the 
nameof  Hoficins  v.  Robins.— 2  Saund.  324.  S.  C.  adjudged.— Poilexf.  Rep.  13  to  23.  S.  C.  argued  by 
PoUcsfen,  and  adjudged.— S.  C.  cited  by  the  reporter  as  adjudged.     Vent.  398.  at  tbe  end  of  the  cafe  of 
Potter  T.  North. 

8.  Attachment  upon  a  prohibition j  the  defendant  prefcrthd  tbat 
t  Orig.  is  fj^e  clerks  of  Oxford  have  privilege  to  have  the  principal  f  houfesy  which 
(ioiici*«).      ^,^^  ^^^^  ^^  ^^  1^^  ^^  clerks  before  any  other,  and  cfpecially  where 

clerks  were  abiding  before ;  and  after  iflue  was  taken,  if  clerks  were 
abiding  there  at  the  commencement  of  the  fuit  or  not ;  and  therefore 
•     in  a  manner  confeffed  that  this  is  a  good  prefcription.    Qusere ;  for 
they  tire  not  incorporate ,  nor  people  which  have  htid  continuance.     And 
per  Finch,  the  merchants  of  the  ftaple  have  the  like  cuftom,  and 
thofe  of  the  king's  Marihalfea  and  the  king's  juftices ;  quxre,  if  the 
inns  of  court  are  not  in  the  Uke  plight.     Br.  Prefcription^  pL  8. 
cites  40  E.  3.  16. 
Browiil.si9.       9,  Trefpafs,  &c.  for  taking  and  carrying  away  30  loads  of  thorns, 
^•^-  .y*^^'  by  him  cut  down  and  lying  on  his  land  at  C.  in  a  place  called  the 
ed.^"b.V.'  Common  Wafte.  Defendantjuftified,  thathc  wasfeifedinfccof  a 
^v  the  name  meffuage  and  three  acres  of  land,  &c.  and  fo  prefcribes  io  cut  down 
jkc^v^M-  ^^  '^'^  ^'  '^  thorns  growing  in  the  faid  place,  Ufpend  in  thefaxi 
^  &c.    '  houfcy  or  about  the  faid  lands  as  appurtenant  thereunto.     The  plaintiff 
replied,  that  R  S.  was  feifed  in  fee  of  the  manor  of  C.  whereof  the 
faid  eftate  was  parcel,  and  gave  him  leave  to  take  the  thorns.     Ad- 
judged that  th'u prefcription  by. the  defendant  excludes  the  lordi  fo 
that  he  can  neither  cut  or  licenfe  any  other  to  cut  thorns.     Cro.  J» 
256  Mich.  8  ja.  B.  R.  Duglaffc  v.  Kendal. 


Jprcfftiprton;  t  ^7<5 


(M)    What  fiiall  be  a  good  Prefcription.      In  reJpcS  foi.  »68, 

2^  the  Time.  ^ 

[i.  T  N  an  adion  brought  by  the  prior  of  Coventry  againft  fomc 
•*  of  the  men  of  Earl-ftreet  in  the  vill  of  Coveniryy  for  the  fel- 
ling of  merchandizes  in  their  houfes  and  {hops,  in  the  days  of  the 
I    market  held  in  Prioiyfhhale  [or  market-houfe]  in  the  fame  vill. 
I    The  defendants  fay,  quod  Ranulphus  quondam  comes  (^eflria  dominus 
I   de  Earle^reet  concejftt  hominibus  fuis  de  Earl-ftreet  to  have  the 
fame  liberties  as  Lincoln  had,  andjbews  the  charter  tcftifying  the 
fame,  and  alfo  (hews  the  charter  of  confirmation  thereof  made  by  H.  2. 
And  fay,  that  idem  comes  habuit  mercatum  ibidem,  &c.  &  haeredes    [  271  ^ 
fui,  until  one  of  the  heirs  leafed  it  to  farm  to  the  prior  of  Coventry, 
unde  ipfi  defendentes  dicunt,  quod  ifji  iff  antecejfores  fut  ac  eorum 
ftdffatores  Isf  eorum  antecejfores  tenehantur  tenere,  qua  i^t  nunc  tenent 
tn  EarU-flreety  a  tefnpore  quo  non  extat  memoria  ac  etiam  a '  tempore 
pTdtdiBt  comitis  &  antecejforum  fuorum  femper  hucufque  in  domibus  isT 
fifidisfuit  in  ipfo  loco  confiruBis  omnimoda  mercimonia  vendiderunty  (sTr. 
fiat  the  defendants  were  demanded  by  the  juftices,  ft  ipfi  por^ 
rexnint  pradi^as  chartas  pro  titulo  aut  pro  evidentia  fa&ifui  pra^ 
diBi  (^fife  tenerevelint  ad  chartas  i lias  pro  titulo  an  ad  confuetudinem 
pradiBam»     ^//  dicunt  quod  prof  ulerunt  chartas  illas  ad  evidentiam  / 
and  upon  this  iifue  was  taken  upon  the  prefcription.     2  £.  2.]  . 

[2.  In  writ  of  annuity  by  a  prior ^  if  he  counts  upon  a  prefcrip- 
tion«  it  is  good  for  the  defendant  to  fay  j  that  the  priory  was  founded 
fince  the  time  of  king  Richard,     24  H.  6.  37.] 

[3.  In  an  annuity  by  prefcription  the  defendant  pleaded^  that  it  wag 
granted  upon  a  compofition^  andfo  he  ought  to  count  upon  the  compofition. 
But  there  it  is  faid  by  Newton,  that  if  he  {hall  count  upmi  this 
oompofition,  then  it  {hall  come  in  ifTue  whether  it  was  mad  Aefore 
time  of  memory,  [and]  then  it  cannot  be  tried ;  but  if  the  title  had 
\  cmmenced  with  the  poffiffionftnce  time  of  memory  ^  this  may  be  known 
I  by  the  jurors  \  and  if  they  cannot  {ind  it^  then  the  prefcription  is 
'  good.     19  H.  6.  75.] 

[4.  A  VK^Xifball  not  have  any  advantage  by  allegation  of  afounda^ 
t'foftj  or  other  matter  infaEly  to  be  done  before  time  of  memory i  becaufe 
tbis  cannot  be  tried,     i  E.  4.  6.  b.] 

[5.  &  a  man  {hall  not  have  any  advantage  by  allegation  £^  a  deed 
orfpecialty  made  before  time  of  memory,  becaufe  this  cannot  be 
tried.  lE.  4.  6.  b.  14  H.  7.  i.  of  ^  deed  of  a  rent^harge  whereof 
hebadnotfeifin  within  time  of  memory, "} 

[6.  &  a  man  {hall  not  have  any  advantage  of  a  record  before  time  But  Blof* 
of  memory,  becaufe  it  cannot  be  tried.  As  he  {hall  not  have  exc"  Jj^"  ^*'*'» 
^v^  of  a  fine,     i  E.  4;  6.  b.  and  yet  Bingham  there  faid,  that  he  they"^^ 


are 


ncTcr  faw  any  record  of  the  king  before  the  time  of  H.  3.  of  this  htidsU9m» 
opinion  ;  for  there  was  held  a  diverfity  between  a  record  and  deeds,  ^^^  ^v*^!"* 
•fd  matters  in  faff.     19  H,  6.  75.  b.]  that*he  * 

(kail  not 
have  advantage  either  in  one  caie  or  the  ocher.    Ibid* 
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[7.  If  the  king  before  time  of  fnemory  had  made  a  grants  this  isnot 
of  any  efFe£i  zs^  patent  after  time  of  memory,  unlefs  it  had  been  aU 
hived  in  eier  within  time  of  memory.  19  H.  6.  75.  b.  9  H.  7. 1  x.b. 
per  Curiam,  of  conufance  of  pleas.  2  E.  4.  23.  accordingly.  Co.  9. 
Ab.  Stra.  Mar.  27.  b.  Contra,  12H.  4.  22.  b.] 
Br.  Frtn-  [g.  If  a  vill be  incorporated  by  letters  patents  before  time  of  mc- 

S^*c'.^Pw    ^'^^Ji  and  ihok  franchi/es  never  [were"]  ujed  fince  time  of  memorj^ 
Vavifor.       they  have  loft  their  franchifes.     14  H.  7.  i.] 
^mm^^i^^.^^        [9.  Such  things  as  do  not  lie  in  point  of  prefcriptionj  but  ought  to  he 
Fol.  269.     created  andfupported  by  charter,  and  the  charters  thereof  vuere  made 
^     ■"        before  time  of  memory,  they  are  not  pleadable  nor  of  any  avail,  if  they 
have  not  been  allowed  within  time  of  memory..  Co.  9.  Ab.  Stra. 
Marc.  27.  b.  i  H.  7.  23.  b.] 
In  annuity  [lo.  It  is  clcar  cnough,  thzt  there  was  a  certain  time  which  was 

theparties     called  the  time  of  memory  in  prefcription,  19H.  6.  75.  PerNevton. 

::^:;^f' iE.4.6.  b.9H.7.xi.  14H.7. 1.] 

fcription  of  [  1 1 .  Thc  faid  time  of  memory  in  a  prefcription  was  from  the  time 
the  Wity,  ofkirig  R.\.  20  H.  6.  3.  D.  3  Mar.  1 19.  5.  13  H.  4. 9.  b.  Thc 
plaintiff       time  of  king  John  [is]  within  memory.      Lit.  f.  170.  34  H.  6. 

ga^e  hevi'    36.  b.  37*] 

^cnce  a  dud  j ,  ^^  The  faid  tiftie  of  memory  was  from  the  commencement  of  the 
t/?rL  reign  of  king  R.  i .  for  all  the  time  of  kin^  Richard  i .  was  *  witWn 
time  of  king  the  time  of  memory.  20  H.  6.  3.  per  Newton.  13  H.  4*  9.  b. 
^dtfad'  Where  the  feifin  of  king  R.  i.  was  allowed  for  good  title,  andfo 
ant  wMJd     a  warrant  in  his  time.] 

have  de-  [  13*  It  fccms  that  by  thc  words  (a  tempore  cujus  contrariimemo' 

bw  u^  n"it,  ^^^  hominum  non  exijiit)  properly  and  generally  if  intended,  and  all 
uid  the  times  before  this  and  before  the  ftatutc  of  limitation  was  intended ; 
flaintiff  ivhereof  no  proof  could  be  made  to  the  contrary,  either  by  te/Hmwyor 
Tat  faid  ^'  <rv/W^w^,  in  afjy  time  before,  without  any  limitation  of  time.  34  H.  6. 
tbatbeu/ed   36.  b.  37.  it  feems  wiU  prove  it.] 

it  fkr  eon- 
,  firmation^  and  not  as  a^riginal  grant }'  and  admitted  there,  that  where  the  prefcription  is  in  iflbCi  't 
J'ttfficeifer  the  jury  to  inquire  of  the  timeoftbar  own  memory  j  nobtre  nofptcial  evidence  is  to  the  etntrerj' 
Br.  Prefcription,  pi.  6.  cites  f  36  H.  6.  36.— ^^r  where  fpeeltl  evuience  is  to  the  cwtraryy  ai  ahw% 
there  they  ought  to  inquire  of  the  time  of  king  R.  i.  Ibid.— -rfff</  per  Prifot  there  it  is  a  ffKjAfkh 
that  the  c  lurch  X  of  which  the  prior  prefcrihes  was  founded  after  the  time  of  king  R*  i,  or  after  timt^ 

memory.  Ibid 5o,  that  it  was  founded  in  the  time  of  king  John,  Ibid. But  Brook  fays,  it  fceBM 

that  in  ihofc  cafes  he  ought  to  traverfe  the  prefcription ;  for  otherwife  it  is  only  argument.  Ibid. -    -o# 
it  fecnos  at  this  day  hy  thejhatute  of  Imitations  32  f/.  8.  to  fay,  that  the  church  wot  founded  wrf** 

the  bayears,  or  thc  like.  Ibii [f  Itfliould  be  34  H.  6.  36.] J  Br.  is  (dc  que  k  per  pi.  ftrt.) 

but. the  Year-book  is  as  trabflated. 
*  [  272  ] 

[14.  But  when  by  the  ftatutc  of  limitations  iht  feifin  inavfrif 
of  right  was  limited  to  the  time  of  R.  I .  fo  that  none  could  count  ot 
a  more  ancient  feifin  5  and  this  writ  being  the  moft  high  writ  was 
taken  within  the  equity  of  the"  ftatute;  alfo,  that  though  a  maa 
might  prove  to  the  contrary  of  a  thing  whereof  the  prcfcriptMn 
was  made,  yet  this  (hould  not  deftroy  the  prefcription  if  the  pnif 
was  of  a  thing  before  the  faid  time  of  limitation;  for  it  wa«  reafoa 
tliat  the  inquiry  in  a  prefcription  fhould  be  limited  as  well  as  id  » 
writ  of  right,  being  more  bafe  than  that ;  for  it  would  be  hard  » 
put  juries  to  inquire  of  things  fo  ancient.  And  therefore  it  is  wi* 
in  13  H.  4.  9.  b.  that  the  limitation  in  writ  of  right  is  too  k>ng 
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tunc  for  a  prdTcTiption ;  and  yet  this  limitation  U  not  changed, 
nor  can  be  without  ftatute.] 

[15,  Rot.  Pari.  43  E.  3.  N.  16.  Pray  the  commons j  becaufe  all 
the  time  of  R.  i.  is  held  for  time  of  memory,  from  which  time 
no  man  may  have  true  cognizance,  that  it  pleafe  to  limit  in  certain 
the  time  of  memory y  fo  that  it  doth  not  pafs  the  coronation  of  king 
Edward  grandfather  of  our  lord  the  king,  who  now  is ;  and  like 
petition  was  for  divers  opinions  and  mifchiefs  which  happened 
46  E.  3.  N,  28.  but  no  affent  to  them.  But  the  anfwer  to  the 
firft  petition  is,  let  the  law  ftand  as  it  has  done  heretofore  till  it 
be  odicrwife  ordained.]  - 

[i6-  It  feems  that  as  the  time  of  memory  in  a  prefcription  was 
limited  to  the  time  of  R.  i.*  a  feifiii  in  a  writ  of  right  with-  •  Orlg.  it 

in  the  equity  of  the  ftatute  of  W.  i.  fo  that  by  the  fame  reafon,  the  (felonq« 
time  of  memory  at  this  day^j//  he  limited  to  60  years^  as  a  writ  of  "**^* 
'  right  within  the  equity  of  the  ftatute  of  32  if.  8.  cap.  2.  for  this  b 
within  the  fame  mifchief  mentioned  in  the  preamble  of  the  ftatute. 
But  I  well  know,  that  tlie  practice  is  e  contra.] 

[17.  A  vicar  endowed  de  minutis  decimis  anno  Domini  I310,  fues  Noy,3.S.C. 
the  par/on  appropriate  for  them ;  the  parfon  cannot  prefcribc  Vdju^l^ 
againft  this  endowment,  though  it  was  300  years  pajl  i  for  the  aprohibitioii 
prefcription  ought  to  commence  fince  the  endowment,  which  was  !?  ^  ^ 
iince  the  time  of  limitation,  fcil.  R.  i.  P.  3  Ja.  B.  R.  between  c^n^rjle!" 
Peing£  and  Child.    Adjudged.]  fcnbeagainft 

the  coinpo- 
fidon  of  the  yicar  for  things  allowed  the  vicar  by  the  compofition.    And  it  was  likewife  decreed  in 
Chancery,  that  the  prefcription  was  not  lawful  againft  the  compofition  5  and  an  injunftion  Was  awarded 
ftr  the  vicar  to  ftay  the  fait  of  the  parfon  limited  to  the  vicar  upon  the  compofition.  Mo.  761*  ph  1055* 
ft  780.  pi.  1081.  S.  C— S.  C.  cited  Watf.  Comp.  Inc.  8vo.  730,  731.  cap.  39. 

18.  Common  law  admits  of  no  prefcriptions  but  what  are  time 
out  ofnundj  &c.  though  the  fpiritual  court  allows  of  prefcriptions 
femetimes  of  20,  and  fometimes  of  40  years.  Per  Hale.  Vent.  274.  [  273  ] 
Jaich.  27  Car.  2.  B.  R,  Anon.— And  fo  of  10  years.  3  Bulft.  242. 
per  Dodcridgc.  Mich.  14  Jac.  in  the  cafe  of  Harding  v. 
GofeliQgt 

f  (Q  )     How  it  may  be  made^     [AflSrmatively  or   foi.  ^^o. 

Negatively].  t^^. 

tioq  (H) 

Fi.  t  nRESCRHTION  in  the  affirmative  is  good.    1,1  E.  4.  2.  P»- «•  „ 

■  ^01?  U  n  T  N.  B. 

*      18  H..  4.  3.  D.J  Thereisno 

letters  of  (N)  (O)  (P)  in  Roll.— — (  ^^  ought  to  be  in  the  affirmatiTe  and  not  in  the  negatifc.   Br* 
Prefcription^  pi.  71.  cites  8  £•  4«  5* 

[2.  A  prefcription  in  the  negative  merely  is  not  good.     11  E.  4.  ^r.  Pre- 

2.  b.    18  E.  4.  3.  b.    8  H.  6.  4.  J  pL'^7?dtet 

7  H*  6.  31.  and  8  H*  6*  3* 

[3.  A  prefcription  in  the  affirmative  mixed  with  the  negative^  Br.  Pre- 
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■ 

fh  17.  cites  wi^re  tie  afflrmativi  is  of  effeB  and  material,  is  good*     11  E.  4* 

7H.  6.  31.    ^     L  -1 

6.  3. At 'to  be  impleaded  by  writ  and  not  by  Sill,  or  to  p9y  but  a  penny  for  toll  and  nofnoce*    £r« 

Pi^iptiofly  pU  72.  cites  ii  £•  4.  z.  Per  Litcletoo»  Cacciby,  and  Brian. 

[4.  It  IS  a  good  prtfcnption,  that  ie  and  iU  ance^orSf  nnd  all 
thofe  Hvhofe  eftate  he  has  in  fuch  a  manor^  have  ufed  time^  (^c»  to  buy 
infuch  a  market  or  fair ^  ^c.  and  not  to  pay  any  toll  s  for  this  is  ne- 
gative mixed  with  the  affirmative,  which  affirmative  proves  it  to  be 
put  in  urc.     8  H.  6. 4.] 

Br.  Pre-  [5,  It  is  not  a  good  prcfcription,  that  he  has  not  paid  tM  iimcy  £s*f. 

^'r^.^'ci'tw  ^°^  ^^^  *^  merely  in  the  negative.     8  H.  6. 4.] 

S.  C.-— S.  p.     But  it  fhall  be  in  the  affirmative,  as  to  fay,  that  he  and  his  auctfigrt  bavt  heea  juit  tftod 
tine  out  of  mind.    Br.  Prefcription,  pi.  76.  cites  18  £.  4.  3. 

By  Mrhich  be       g.  In  affife  the  defendant  pleaded  hors  defonfee  (for  it  was  of  rent)  ^ 

^*iirdTfth€  ^"^^  *^  plaintiff faidy  that  be  and  his  ance/lory  and  thofe  whofe  eflaU, 

wumtrrfji.  &c.  have  heenfetfedof  the  rent  time  out  of  mind^  and  held  no  plea 

Mud  ht  and  vnthtwt  deed  of  the  conveyance  of  the  que  eflate.    Br.  Prcfcription, 

n»b9[t  ^attf  ftc.  were  feifed  of  the  fame  rent  as  parcel  of  the  fame  manor  time  out  of  mind.    Ibid* 

Br.  AAion        >j.  The  plaintiff  pre fcribed,  that  he  and  his  predeceilbrs  have 

p.^7.  cics  p^gf^yjp^jQ^  ig  ifj  thenegativCf  and  therefore  not  good.     But  per 

Pafton,  prcfcription  in  the  affirmative,  and  alfo  in  the  negative,  is 

good.    To  which  no  anfwer  was  given,    fir.  Prefcriptiooj  pi.  24, 

cites  22  H.  6.  14. 

^7?  r^^'*       8.'  Trefpafs  lilpon  the  c^^^t for  flopping  of  a  fewer,  by  which  1 2  acres 

t\\\tiithf'   of  land  of  the  plaintiff  are  furfounded  in  A.     The  defendant  pre^ 

fiiforyiars  fcribedy  that  N.  W*  his  leffor^  and  all  thofe  whofe  eftate  be  has  in  a  mil 

«rr7rfj^« in    j^  jf^  fj^y^  1^^  to  flop  wben'the  mill  wanted  water,  and  to  repair  a 

tLjtZh^t  ff^y  ^"^  g^f^^i  ^^^  ^'  ^'  leafed  to  him  for  years  yet  continuing,  &c. 

^i  he  hss  by  which  he  flopped  and  repaired  the  fewer^  &c.  and  the  other  faid, 

Md^lJ/fe'  '*^'  ^•^''  ^^  demefne,  and  traverfedthe  prcfcription  to  flop.  Br.  Pre- 

hhhi/S'  fcription,  pi.  44.  cites  39  H.  6.  32. 

and  does  not 

preicribe  th^t  the  pwwen  and  their  UJfeet  wuy  cleanfe  the  gutter^  and  yet  no  challenge  taken  to  it.«« 

Ibid. 

I!  ^74  ]  9*  ^^  ^^  cinque  ports  they  prefcribe,  that  writ  of  the  king  does  not 
run  there,  and  well,  and  yet  it  is  in  the  negative;  the  reafon  feems 
to  be,  becaufe  it  is  a  negative  with  an  affirmative.  Br.  PrefcriptioDi 
pi.  65.  cites  2  £•  4.  1 8. 

10.  In  trefpafs  the  dtftnd^nt  jtjfiifted  for  damage  fea/ant  s  the 
plenniiff  faidy  that  he  had  certain  land  in  D,  and  that  D»  and  S.  ad^ 
Join,  and  that  all  the  inhabitants  of  the  vills  aforefaid  have  ufed  to  in* 
tercommon  bicat^fe  of  vicinage  time  out  of  m,ind*  Per  Choke,  you 
ought  to  allege  the  prcfcription  in  the  tenant  of  the  franktenement  s 
for  tenant  for  term  of  years,  nor  at  wllf  cannot  prefcribe  or  allege 
corporation  by  name  of  inhabitants  ;  but  per  Dauby  and  Littleton, 
6  if 
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if  the  ufagebe  as  above,  this  is  good  pleading.  Brook  fays,  quMre^ 
for  the  law  feems  to  be  with  Choke.  Br.  Prefcription,  pi.  6g.  cites 
7  E.  4.  26. 

1 1 .  Piefeription  by  a  que  e/late  is  not  reftrained  by  xh&Jlattite  rf 
Umitation  32  /f.  8. 2.     Br.  Le^l.  Stat.  Limit.  35.  40. 

12.  Where  a  charge  is  on  the  dtfendznt  of  common  rights  which 
by  law  he  is  fubjed  to,  the  plain tifi' need  not  prefer ibe  in  his  decla* 
ration.     1  Salk.  22.  Mich.  3  Ann.  B.  R.  Tenant  v.  Golding. 


(R)    Liberties.     What  Liberties  a  Man  may  have 

by  Prefcription. 

f  I.  oUCH franchtfes  and  liberties,  which  cannot  be  fetfed  as  for^ 
^  feited  before  the  caufe  offorfsiture  appears  ofrecordy  cannot  be, 
claimed  by  prefcription  j  becaufe  prefcription  being  but  an  ufage 
en  pais,  cannot  extend  to  fuch  things  which  cannot  be  feifed  or  had 
without  matter  of  record.  Co.  Litt.  114.  Co.  5.  Foxlet,  109.  b.J 

[2-  As  2l  man  cannot  have  goods  and  chattels  of  traitors^  *  febns^  Br.  Pie- 

fehns  of  ihemf elves ^  or  fugitives.     Co.  Litt.  114.  Co.  5.  FdXLET,  ^"^^^^^^^ 

109.  b.    Co.  9.  Abb.  Stra.  Mat.  24.  b.]  9  h,  7.20. 

pi.  64.  cites 
5  H.  4«  118.— 9  Rep.  sty.  b.  Abb.  Stra.  Mvcella.— *  S.  P.  withtit  fitwwg  charter  hefort  tmu  9/ 
mmory,  and  aiiywMce  ht  eyre  after  time  of  memory,  Br.,Prtfcriptiony  pi.  56*  cites  I  H.  7.  23. 
Br.  Corone,  ph  128*  cites' S.  C— — But  per  Knivet  Ch.  J.  a  man  cannot  prefcribe  in  ionafelonum 
&figiikfcrum  $  for  this  belongs  to  the  king^s  crown,  and  cannot  pafs  but  by  grant.  Br.  Prefcription^ 
pU  10.  cites  46  £.  3*  16.— «-S.  P.  Br.  Eftray,  pi.  2.  cites  44  £.  3.  ]9..-«*S*  P.  And  this  feemt 
to  be  of  the  proper  goods  of  the  felon,  but  a  man  may  prefcribe  in  goodtftoUn  and  waived  ^  for  a  felon 
has  no  property.  Br.  Eftray,  pi.  13.  cites  46  £'.  3.  16.^^— Though  a  man  cannot  prefcribe  in  the 
(aid  fxanchife  to  have  bona  &  catalla  freditorumy  feionum,  iec  yet  may  they  or  the  like  be  bad  obiiouefyp 
or  by  a  mean  by  prefaipticn  j  for  «  county  palatine  may  be  claimed  by  prefcriptioDy  and  by  reafim  tnerc* 
of  to  have  bona  &  catalla  proditorumy  fdQnwQy  &c»     Co.  Litt.  1 14.  b. 

[3.  So  a  man  cannot  have  goods  and  chattels  of  thofe  who  are  '•  P*  B'* 
put  in  exigent  by  prefcription.     Co.  Litt.  1 14.]  ««!ciJi^* 

I  H.  7. 22,  23.  25.— Goods  of  outlaws  cannot  be  forfeited  by  prefcriptioiif  bec«i&  dM|r  ^^  n^  ^*' 
feited  uonl  the  outlawry  appears  of  record.     Co.  Litt.  ^88.  b« 

'4.  Soz  man  cannot  have  deodands  hj  prefcription.  Co.  Litt.  1 14.] 

^5.  &  a  man  cannot  have  conufance  of  pleas  by  prefcription.  Co.  S.  PjJ^'^ 

I-'tt.  114.]  SlttSi 

/arr  time  of  memory ^  and  allowance  in  eyre  after  time  of  memory.  Br.  Prefer! ption^  pL  56.  cites  t  H.  7* 
23.«— Bn  CoraQe>  pi.  128.  cites  S.C.— ~.S.  P.  But  a  man  may  ^reUrtht  tenere  flacita*  Br.  Pnm 
fcripcion,  pi.  59.  cites  9  H.  7.  ii..  S,  P.  by  Holt  Ch.  J.  for  the  having  conu£ince  of  pleas  ex« 
dudes  other  juri(aiaions.  Ccmb.  2S2.  Trin.  6  W.&  M.  8.  R.  in  the  cafe  of  Millard  v.  CoIe-«* 
But  as  to  conufance  of  pleas  the  king  himfelf  cannot  have  it  but  by  matter  of  record^  and  thcfefom  a 
common  perfon  cannot  be  in  a  better  condition*  Br.  Preicrjption»  pl«  64.  «itei  5  H.4.  Ii8«  [it 
fto«ildbc5S.4.  118.J 

[6.  So  a  man  cannot  prefcribe  to  male  a  corporation.     Co.  Litt.    f  1 75  ] 

1 1 4.  b.  J  The  citisena 

of  London 
prefcrib?d  in  ufage,  that  guild  or  fraternity  may  make  another  guild  and  fraternity ;  and  the  cuftom  was 
ccEidemncd  by  award,  for  none  may  do  it  but  the  kirtgy  or  be  tobo  bas  the  hinges  charter  to  do  U  hy  tjepr^ 
^nordi,    Br.  Cuftoms^  pi.  4c*  cites  49  Afl*.  8.      ■      Br.  Prefcription^  pi.  55.  cites  S.  C. 

[7.  & 
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i.  V.  wiii-      r>T.  So  a  man  cannot  hare  z/ati3uarj  by  prdcripdon.  Co.IJtt. 

€birur,f      "4-    D.J 

%ht  k'uig  hfire  thme  of  mtmary^  and  allomanct  in  rfre  after  time  of  mewury,     Br.  PrefcripdoOy  pi.  56* 

«itc9  I  H.  7.  '23>  ■  Br»  Conine,  pU  izS.  cites  S«  C.  Br.  Santeaiy,  pi.  15,  cites  S.  C» 

—  S.  P.  Br.  Sanaoary,  pi.  8.  cites  i  H.  7.  6 S.  P.  Hawk.  PI  C  ^36.  f.  3.  S.  P. 

But  if  he  has  amcient  charter  ami  ajage^  he  majr  prefcribe.  Br.  Preicripdoo,  pi.  65  cites  2  E.  4.  it. 
Per  Choke.  Bat  Br.. cites  fcA.  23.  where  d)e  opinion  was,  that  it  was  not  goody  tboofh  a  grant  of  the 
king  before  memory  was  (hewn  and  ufage  afler;  becaale  it  is  againft  common  right,  and  caaut  kaic 
a  lawful  begianiog. 

Seqeant  Tg,  go  hc  Cannot  prcfcTibc  to  male  a  coroner.    Co.  Litt.  1 14.  b.l 

Hawkins  •-  .  *^  -r       j 

lays,  it  is  clearly  foppofcd  by  the  ftatate  of  %%  E.  3.  6.  that  not  only  the  king  bvt  alio  other  loidshavt 
the  franchtfe  of  making  cofooers ;  from  whence  it  feems  reafooable  to  infer,  ihat  the  k<Qg  may  law. 
fully  c)a:m  fuch  franchife  by  prefcriptimi,  and  that  other  lords  may  claim  it  by  grant  horn  the  down  ; 
bat  it  is  a  priTtlcge  of  fo  high  a  future,  that  no  fubjcft  can  well  intitle  him^f  to  it  by  picicriptioa 
only.    2  Hawk«  PLC.  44.  cap.  9.  f.  11. 

Sojeant  fg.  $0  a  man  cannot  prefcribe  to  make  confervaiors  of  the  peace* 

Hawkins        rJslX^    ,,^k1  ^^ 

fays,itis        ^'  ^^^  ^^^4*  O'J 

queftloned  by  fome^  whether  fuch  power  can  be  claimed  by  ulage  }  Yet  if  the  power  of  holding  picas,  and 
even  courts  of  record,  which  are  of  ib  high  a  nature,  and  imply  a  power  of  kc|ping  the  peace  within  their 
own  pTBcinAs,  may  be  claimed  by  ufage,  as  it  feems  to  be  certain  that  they  may  ;  it  leems  ftrange,  that 
the  bare  authority  of  keeping  the  peace  in  a  certain  dj^id  may  not  as  well  be  claimed  by  foch  ufige.-* 
%  Hawk.  PU  C.  34*  cap.  8.  f.  lo. 

10.  In  trefpafS)  the  mayor  of  L.juJHfiedhecoufe  it  had  been  ufei 
time  out  of  mind,  that  the  mayors  haw  been  confervators  ofthepeace^ 
and  hayc  ufed,  for  affrajs  done  in  their  prefencCy  to  commit  the  of* 
fenders  to  prifon  till  they  have  found  furety  of  the  peace.     Brian  faid, 

you  have  no  fuch  power,  but  to  commit  him  to  ward  till  he  hag 
made  fine ;  and  by  him  and  Pigot,  the  power  of  the  major  cm^ 
not  refl  upon  the  ufage.    Br.  Prefcription,  pi.  79.  cites  21  EL  4.  dj, 

1 1.  A  man  cannot  prefcribe  to  levy  fines  in  his  court  of  lands 
within  his  manor,  becaufe  fine  is  a  record  which  no  man  fliall 
]iave  by  prefcription,  and  the  king  upon  every  concord  is  donor^  which 
a  man  cannot  be  by  prefcription.    Den(h.  R.  of  Fines,  3. 

ButDode-  12.  It  was  held  by  Hale  Ch.  B*  that  return  of  writs  may  be 
"^^^V'"  .  claimed  by  prefcription,  as  appertaining  to  a  manor.  And  fo  it 
SaTretoma'  appears  in  ••  Quo  Warranto,  2.  in  42  Eliz.  where  the  law 

brevium  ig  admitted  to  be  fo,  Sough  the  prefcription  there  was  not  wdl 
***"h2dT^  laid  to  intitle  the  part^  to  it  5  fcrf  more  efpeciaUy  may  it  be  claimed 
prefcription  as  appertaining  to  an  honour ^  as  it  was  held  in  19  Jac.  in  Howard's 
out  of  the  cafe,  in  the  cafe  of  the  Honour  of  Clun  \  for  honours  have  more 
eT^^pi.^S'.  ^*'8^  incidents  than  manors  have.  Hard*  423.  Trin.  17  Car.  2. 
Mich.  43  &  in  Scacc.  Countefs  of  Pembroke  v.  the  Earl  of  BurlingtoiL 

44  Efis. 

B.  R.  in  Comwairt  cafe.—*  S.  C.  cited  per  Hale  Ch.  B.  Vent.  405.  as  the  Eail  or  Sn«iw«- 
mvR  T*s  caie ;  and  fays,  yog  will  find  the  pkadings  is  tho  New  Entries  Q^  Wacniit^  |il.  ••  Aficb** 
41  fc  42  £lis«  B.  R« 
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(S.)  What  n'bings  a  Man  may  have  by  Prefcription. 

[i.   A  Man  may  have  treafun  trovehj  prefcription. Co.  [i  14. b.] 

[2.  80  he  may  have  waifs  and  ejlray  by  prefcription*     Co.  Litt^  [  276  ^ 
J 14.  b.  Co.  5.  Fojclcy,  109,  b.J  li^,:^ 

cHet  44  £•  3.  19.— S.  P.  Br.  Prefcription^  pi.  56.  citet  i  H.  7.  23.««Br.  Corone,  pi.  128.  cites  S.  C. 
Br»  Prelcriptioiiy  pi.  lo.  cites  46  £.  3.  i6.— pi.  60.  cites  9  H.  7.  20.  And  a  man  may  prefcribe 
in  waif  and  Intf  xpitbout  Jbewing  cf  al/o%uatue  within  time  of  memory^  becauib  it  ffands  with  comaMm 
it|ku    Br.  Ibid.  pi.  65.  cites  2  £.  4. 23. 

[3.  &  he  may  have  vureck  ofthefea  by  prefcription.    Co.  Litt.  Br.  Pre- 

114.   b.l  fcription,pl, 

II  H.  4.  1$.  S.  P.«>pl.  60.  cities  9  H.  7*  20.  S.  P.»S.  P.  Br.  Ibid.  pi.  $6.  cites  i  H.  7.  23.— Ibid. 
Br.  Corane,  pi.  I2S.  cites  S.  C. — S.  P.  per  Thira.  but  per  Hank,  he  ought  to  have  charter  thereof, 
or  allowance  in  eyre.  Quaere  of  allowance;  for  per  Thiro.  feveral  franchises  are  enjoyed  in  Englaod 
tnthoQt  allowance  in  eyre.    Br.  Prefcription,  pi.  83.  cites  11  H.  4.  x6. 

[4*  Zo  he  may  hold  pitas  by  prefcription,     Co.  Litt.  114.  b.]      ^  (R) 

pi.  5. 

Ft.  S0  he  may  have  a  court  leet  or  hundred  by  prefcription.   Co.  And  a  man 
Iit^ii4.b.]  S"- 

difwh  a  UeU    £eeBr.  Adion  far  le  Cafe,  pl«  75*  cites  38  H.  6.  i6i» 

[6.  &  he  may  have  infangthief  and  outfangthief  by  prefcription*  f  -^'^  1 
Co.  Litt.  114.  b.]  Foi,27i. 

Br.  Prefcription^  pi.  lo.  cites 46  E.  3. 16. 

r?.  &  he  may  have  a  *  park  or  warren  by  prefcription.    Co.  'A  man  may 

T:r/T,>.kT  prefcribe 

Litt.  114*  b.]  Satheand 

all  thoie  whole  eflate  he  has  in  the  manor  of  D.  have  bad  park  In  tbefamt  manor  as  affeudant,  Sec,  an4 
IDod.    Br.  Prefcription,  pi.  57.  cites  Itin.  Not  3  £.  3.<  Br.  Prefcription,  pi.  i88.  S.  P. 

[8.  So  he  may  have  royal f/bhj  prefcription^  as  wiales^Jfurgeon,  S.  P.  7  Rep, 
brr.  Co.Litt.it4.b.]  '     'jJ-^lJt* 

the  cafe  of  Swans,  cites  39  E.  3.  39.  A  man  may  allege  a  ptfcbary  to  he  appendant  to  bonfe  and 

land,  and  may  prefcribe  in  it  alfo.    Br.  Prefcription,  pi.  66.  cites  4  E.  4.  29. 

• 

[9.  &  he  may  hzvc/airs  and  markets  by  prefcription.  Co,  Litt* 
114.  b.] 

[10.  So  he  niay  have  the  etfflody  of  a  gaol  hy  prefcription.  Co. 
litt.  X14.  b.] 

[if.  So  l^e  may  have  SLjranifoIdage  by  prefcription.    Co.  Litt.  Frankfbia. 

114.  b.]  ^cannot 

^         -^  he  but  ap" 

pemdant  to  fomc  land,  and  a  man  may  prefcribe  that  he  and  his  ancefion  time  out  of  mind  have  had 
frankfoldase  of  the  besfts  of  his  tenants  in  C.  and  his  termor  for  years  need  notjbew  deed,  for  he  does 
AOt  claim  bat  a  cbattle.     Per  Brian  and  Townfend.     Br.  Prefcription,  pi.  105.  cites  i  H.  7.  24. 

In  trefpais  defendant  juftiHed  under  a  prefcription,  that  the  lord*  oftbe  manor  of  H.  have,  and  always 
tiled  to  bavefree'foidage  tbrtugbout  the  vill  of  H.  and  to  have  the  penning  of  the  iheep  j  fo  tbat  the 
yUlofHm  ongbt  not  to  Save  free-feldage  without  eonjent  oftbe  lord ;  and  that  if  any  levied  a  fold  without 
fvch  confent,  the  lord  had  ufed  to  abate  it.  It  was  urged  that  this  prefcription  is  void,  being  againft 
tSOU&oa  right,  which  {ivei  every  one  foldage  in  his  own  land.    Sed  non  aUocator  j  for  every  prefcrip^ 

tion 
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tion  is  agtiiift  comflion  tight.  8  Rep.  125.  cites  8  E.  3.  37.  a.  b.  Jeffery  zt  Hay*9  ctrc— mJ  ctlei 

3  E.  3*  3.  a.  John  4e  Sedgeford's  cafe,  S.  P.— S.  C.  cited  z  Brownl.  287. 2  Balft.  ji)$. 

The  reporter  obferves  upon  this  cafe,  that  though  foldage  of  iheep  is  for  the  maintenance  of  agricaiture 
(which  is  fo  moch  favoured  in  law)  yet  by  cuAom  <»ie  may  be  barred  of  it  upon  his  own  land,  and  be  of 
whom  the  land  is  holden  may  have  It.     8  Rep.  125.  b. 

S.  P.  And  it  was  obje^ed  that  this  prefcription  was  not  good,  it  being  againft  law  and  commoa  right 

to  abridge  the  fubjed  of  the  profits  of  his  lands  i  but  adjudged,  that  the  prefcription  was  good ;  for  it 

did  not  extend  to  deprive  the  fubje£^  of  the  whole  intereft  and  profits  of  his  lands,  which  would  not 

have  been  good,  but  only  retrained  him  to  fet  up  hurdles,  which  is  a  reafonabie  prefcriptiott,  and  r«- 

firMni  a  farthular  prcfit  only,    Le.  1 1.  pU  14.  Mich.  25  Be  26  Ells.  B.  R.  Pun&ny  v.  Leader. 

1 2*  In  affife  of  rent  the  afiife  found  that  the  plaintiff^  and  tfaofe 

'      whofe  eftatc  he  has  in  the  rent,  were  thereof  feifed  time  out  of 

[  277  ]    mind,  and  the  plaintiff  feifed  and  difTeifed,.  and  recoyered;  and 

fo  note  rent  recovered  by  prefcription.     Br.  Prefcription^  pi.  46* 

cites  13  AiT.  4. 

13.  The  defendant  prcfcribed  in  ioll-thorough :    Thorp,  Juftic^ 

faid,  this  is  to  go  through  the  highway,  which  erery  one  may 

lawfully  do,  and  therefore  it  is  a  void  prefcription  ;  btit  a  man  may 

prefcribe  in  tolUtraverfe ;  for  tliis  is  to  pafs  over  my  land;  note 

the  diverfity ;  for  none  denied  it,  and  iflue  was  taken  that  it  was 

not  a  high  ftreet.     Br.  Prefcription,  pi.  88.  cites  22  Aff.  58. 

'm  ue'pwti'       ^^*  ^^  ^  "^^"  ^^  impleaded  within  the  precinft  of  the  monaflery 

and  per     '  of  Weftminfler,  of  land  in  London,  he  may  fay,  thit  time  out 

Needham,     of  mind  lands  in  London  have  been  impleaded  in  London  in  the  hufi* 

^ihi^and    ^^S^  before  the  inayor^  &c.  per  Laicon  $  quod  Danby  conceffit.    Br. 

WaUt.  Br.  Prefcription;  pi.  65.  cites  2  £•  4.  i8. 

prefcription," 

fjL  65.  cites  2  £.  4.  i8. 

1 5.  Trefpafs  offheep  taken^  the  defendant  faidy  that  the  land  where 

the  trefpafs  isfuppofed  is  his  franhtenementy  where  he  h^s  foldage;  and 

that  hey  and  all  thofe  whofe  efiate  he  hasy  have  ufed  that  if  any  depafiure 

hisfheep  with  thefheep  of  the  defendant  in  the  dajy  that  the  drfendant 

Jball  have  them  in  the  night  for  their  dungy  for  their  pa/lure  in  the  dajy 

^y  which  he  took  and  folded  them  in  the  night  becaufe  they  paf«> 

tared  with  his  fheep  the  day  before,  and  in  the  morning  he  pot 

them  out  again ;  and  a  good  prefcription,  per  Fairfax  and  Tremail} 

for  it  may  have  lawful  commencement,  and  the  plaintiff'  has  quidpn 

quoy  fcilicet,  the  paflure  for  the  dung.     Br.  Prefcription^  pL  57. 

cites  5  H.  7.  9. 

9LB.  Br.  16.  In  a  leet  the  lord  may  prefcribe  to  have  of  every  <miy  ^ 

^J*^*="'P**^»  males  an  affray  or  bloodfhedy  2ox.  and  may  prefcribe  to  Sfhrdinfir 

cites^ii  H.    '^9  ^^^  f^^l  ^^  diftrefs ;  for'  this  is  the  court  of  tl^e  king,  and  he 

7. 13, 14.    derives  his  intereft  from  the  king.     Br.  Prefcription,  pi.  40.  cites 

21  H.  7.  40. 

17.  There  cannot  be  a  prefcription  to  have  omnia  bona  (f  cetiJb 
forisfaBa  within,  &c.  Cro.  E.  560.  Pafch.  39  Eliz.  B.  R.  in  cafe 

of  the  Earl  of  Pembroke  v.  Berkley. 

18.  To  have  pafturage  for  two  horfes  in  a  meadow  of  looo  acres 
till  the  grafs  is  mowed  was  held  well  enough  ;  for  being  in  fo  great 
a  quantity  of  land  cannot  defoul  or  debruife  the  grafs  fo,  but  that 
the  hay  may  well  be  made  thereof.  Cro.  J.  27*  Pafdi.  2  JaCi 
B.  R.  Thoniell  v,  Laflcls. 

19.  A 
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19.  A  man  cannot  prefcribe  to  \i%.yt  fines  pro  Kcentia  coneordancRg 
becaufe  they  arc  prerogatives  of  the  crown,  and  an  ancient  flower 
of  it.  Arg.  Lat.  46,  47.  Trin.  2  Car.  in  Sir  Edmond  Bacon's 
cafe.^ Cites  Glanvil,  7.  cap.  u  &  D.  202. 

20.  For  matters  of  interefi  it  is  a  rule,  that  nothing  may  be  pre^ 
fcrihedfoTf  that  cannot  at  this  day  be  raifed  by  grant  s  per  Sir  Francis 
North.    Arg.  Vent.  387.  Potter  v.  North. 

21.  Prefcription  to  have  all  the  loppings  of  2\\  trees  called  pollards 
in  fuch  a  place  feems  good.  Per  Raymond  Ch.  J.  Gibb.  87. 
Trin.  2  &  3  Geo.  2*  B.  R.  Dickins  v.  Hampftead. 

* 

(T.)  DeftruSion.  What  may' deft roy  it* 

[l.  T  F  a  leffee  for  years  of  a  copyhold  manor  leafes  a  copyhold  by  in*   Cro.E.4.59* 
*  denture  for  years,  yet  this  fhall  not  deftroy  the  copyhold  (^")  S.  C 
againft  him  in  reverfion ;  becaufe  he  has  not  the  abfolute  ellate  in 
the  feigniory.  P.  38  £1.  B.  R.  between  Ruslet  and  Conesby, 
per  Curiam  upon  evidence  at  bar.] 

[2.  &  if  leffee  for  life  of  fuch  a  manor  grants  a  leafe  for  years    f  278  ] 
by  indenture  of  a  copyhold,  this  (hall  not  deilroy  the  copyhold  as  Cro.£i,45^ 
to  him  in  reverfion  for  the  caufe  aforefaid.  P.  38  El.  B.  R.  be-  ^**")  ^*  ^* 
tween  Ruslet  and  Conesdt,  per  Curiam  upon  evidence.] 

C3.  So  of  tenant  in  tail  of  fuch  manor.  P.  38  £1.  B.  R.  per 
Curiam.] 

[4.  So  if  baron  feifed  in  right  ofhisfnne  of  a  copyhold  manor  leafes 
a  copyhold  for  years  by  indenture,  tnis  (hall  not  deftroy  the  copy- 
hold after  the  death  of  the  baron  as  to  the  feme  and  her  heirs. 
P«  38  EL  B.  R.  between  Rusley  and  Conesst,  per  Curiam 
upon  evidence  at  bar.] 

£5.  If  a  court  by  prefcription  be  granted  and  confirmed  by  the  king  s.  C.  Cr*. 
^  his  letters  patentSy  this  does  not  deftroy  the  prefcription  5  but  J-  3/3-  I* 
the  ftilc  of  die  Court  may  be  by  prefcription  as  before.  M.  loja.  trouhcT'- 
B.  R.  between  Goodson  and  Duffield.     Adjudged.]  on  a  judg*. " 

zncnt  in  a 
court  of  {(ie-powderty  and  the  error  afligned  was  in  the  ftyle  of  the  Court,  which  mentioned  it  to  be  held 
hj  cuftom,  and  by  charter  of  the  king  granted  and  confirmed,  &c.  which  was  uiged  to  be  repugnant; 
lor  that  tlie  charter  determines  the  prefcription  ;  led  non  aiiocatur ;  for  they  may  ufe  their  charters  either 
ai  confirmations  or  as  grants,  or  may  claim  thofe  liberties  by  prefcription  notwithflanding  fuch  charters. 
FoTy  as  Fkminf  (aid,  erery  corporation  ufies  in  every  lcTng*s  time  to  take  a  new  confirmation  of  their  liber* 
lies,  or  othervnfe  they  ought  to  plead  upon  a  quo  warranto  brought  fortheufing  their  liberties,  or  in  eyre, 
allowance  of  them,  dfcthey  are  not  jufbifiable.— Mo.  830.  pi.  11 16.  S.  C.  and  the  Court  held,  that 
the  prdcripcion  femains,  unlefs  it  be  alter td  by  the  cbar^,-^%  C.  a  Bulft.  21*  and  there  24.  per  WiU 
Ijams  J.  If  the  charter  be  not  contrary  to  the  prefcription,  it  fhall  be  good  by  way  of  confirmation. 
And  by  Crook  J.  as  to  the  holding  the  court  by  prefcription  and  by  charter,  it  may  be  good  if.it  be  only 
by  way  of  confirmation.  And  Ibid.  25.  S.  P.  But  if  the  ftyle  had  been  with  a  (vei)  viz.  by  prefcrip- 
tkm  (or)  by  charter,  this  had  been  cleariy  void.  But  where  the  charter  is  in  augmentatiois  9ftbe  cufiwn  by  way 
of  odUie'iMu  this  is  good,  and  may  well  be  as  a  grant  and  confirmation,  vie.  a  good  grant  to  hold  as  before, 
^ritfa  an  addition  thereunto  as  in  the  charter  is  exprefTed,  and  in  this  manner  the  charter,  cuftom,  and  pie- 
fcription,  may  well  ftand  together.— —S.  P.  agreed  by  the  Court  in  a  prefcription  for  commoil  of  tur# 
bary.     Mo.  818.  pi.  1 107.  HiU.  9  Jac.  in  the  Star-chamber,  Crew  v.  Vernon. 

The  kiag  by  bis  charter  cannot  otift  the  common  peo^e  of  their  right  of  inheritance  which  they  have  in  the 
tmnmon  taw,  Br.  Prefcription,  pi.  8a.  cites  S  H.  4.  19.  per  Cafcoign.— ^5  where  the  mayor  and  bur' 
g^s  of  Oxford  have  ufed  time  out  of  mind  to  have  conufance  ofaffife  before  tht  m,  and  of  other  fhasy  and  to 
tdldpka  by  writ  of  right  before  them^  and  after  the  kmg  grants  to  them  conufance  of  jf leas  by  charter  ^  this 
It  void  lor  the  caofe  arorefaid.  Ibid.— y^ira  it  was  faid,  that  becaufe  they  in  court  of  record  had  accept^ 
ad  tbojrtnchifoby  ihtrter  ofconujanet  offl^as^  they  had  l^  the  advaaiage  t9  bold  flea  by  writ  of  right  by 

their 
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fflortfjG^c— S.P.  fha^lf^wtanh*itiitrtieiiyprefcnfim»t  ^n^tf/ra-taka  thereof ^Mf^ff«|iw(^ 
fatemt,  tKia-ftali  dctcmuiie  Cbe  preTcripdoo)  for  writinf  dull  deteraiiiie  concrad  and  miotcn  ia  ha, 
Br.  Pvefcription,  pi.  loa.  citn  33  H.  8.«i-S.  P.  Br.  Lch.  Stat.  Limit.  39— —S.  P.  Palm.  404. 

Adion  agaonft  an  abbot,  wheref^  aMtt  Mad  bis  frtdtcefin  time  oat  of  miiid  hefe  ufti  tofindatbaf^ 
hm  ia  the  cburcb  tf  J.  N»  and  sfiwr  hj  dmd  imdaatd  hti^oeen  them  it  vai  re.iteJ,  vbere  w^rina  «w 
between  tbem^  fir  ibej^iagrftbefaidebapiaiafmkttbMhecaufetUabhubadmkdmtabove^  kc»  UeMtt 
mad  caveat  graated  that  tktj  ^maldfiad  afri^^  ftc.  and  for  not  doing  it  the  aaioo  v^as  brought,  aad  nade 
titk  in  the  count  upon  the  prefcriptUm ;  per  Fiowick  Cb.  J.  and  tSASet^  md  Vavifor  J.*s  the  prefcrip- 
tion  remans,  becaufc  the  deed  is  in  affiratattaa%f  tbefe^riftiaa^  aad  ^ftbejaaee  fi>mf »  and  not  cootrarua^ 
and  the  deed  r^ites  the  prefcription,  fo  that  it  appears  that  tbe  hiemt  rfrbe  deed  is  fperfena  the  ^ejcri^ 
tiwt  aad  aa  to  takeaaoafihe  prcfoiptioo.  Br*  Prefoipdon,  pi.  3  c.  dtes  ai  H.  7^  5.— C»«frd  Ifttx 
frant  had  bean  eaatrary  to  tbe  ^^criftiam.  Ibid.— ^  «riiere  the  fr^erMm  had  been  [for]  sac  day,  oad 
tberraat  bad  beea  [for]  2  days  ia  a  tiftek .  Ibid— >far  per  FrowKlCy  it  chc/rr/<r^ri«ir  had  been  tbe  J^td- 
jMfSZrf  y  aad  tbe  grant  bad  been  the  FrkUy,  the  grantee  aoold  hate  both.  Ibid.— Br.  Elloppd,  pi.  210. 
dies  S*  C— Br.  Grants,  pi.  56.  dtes  S.  C— Fin.  Law,  two.  59.  cites  S.  C.^4*alm.  494..  cicei  S.  C. 
I  Cmfofiiioa  bj  deed  does  not  determine  preicripdoo,  if  it  e^ren  witb  the  pieicription;  and  yet  if  A. 
has  loft  common,  ftc.  and  takes  msr  by  pateat  of  it  of  the  king,  or  of  any  odieri^  deed^  this  deoenninei 
the  prefer jpdon  by  Eftoppcl  D.  153.  b.  Marg.  pi.  13.  dtes  Pafclu  3S  £iis«  C.  B.  Sbddonf. 
Hodgfi. — And  Br.M.  C*  pi.  fto6.  ai  H.  7.  5. 
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p.  114.  [6.  A  title  gained  by  prefcriptioii  cannot  be  deftroyed  h/  inttr* 

dt^iS  Aff!  ^^'"'n  of  the  pojfejfum  for  10  or  20  years.     Co.  Litt.  1 14.  b.] 

[7.  But  unity  tf  poffejfion  of  as  tngb  and  perdurable  e/tate  cfibe 
thing  claimed,  ana  of  tbe  land  out  of  wiich  it  is  claimed  by  pre- 
fcription,  wUI  deftroy  tbe  prefcription ;  becaufe  it  is  in  tbe  right 
Co.  Litt.  114.] 

[8.  In  'writ  of  mefniy  if  upon  iflue  joined  upon  die  acquittal, 
time  out  of  mind,  &C  the  jury  find  that  the  grandfather  oftheplmf^ 
tiff  'was  infeoffed  by  one  Agnes,  and  that  Agnes  and  her  ancefiors  vtere 
acquitted  by  tbe  ancejlors  of  the  defendant,  time  out  rf'  mmd,  but  m 
acquittal  had  been  after  this,  yet  tne  plaintiflF  (hall  have  judgment 
upon  this  verdi£^,  becaufe  the  title  of  acquittal  being  once  vefted 
by  prefcriptioUy  cannot  be  taken  away  by  a  tortious  cefir  of  latt 
time.  15  £.  3.  Judgment^  133.  14  £•  3.  ibidem^  155.  Co.  Litt 
114.  b.] 

[9.  If  a  man,  and  all  thofe  whofe  eftate,  &c.  have  paid  a  modut 
decimandi  in  lieu  of  certain  tithes^  and  after  by  20  years  lafi  pafi  be 
pays  thofe  tithes  in  kind  ;  yet  this  does  not  deftroy  the  prefcription; 
for  it  is  not  any  waiver  of  the  prefcription^  and  notwithftandingthe 
payment  of  tithes  in  kind  for  this  time^  yet  the  prefcription  con- 
tinues in  right.  Mich.  43,  44  El.  B.  R.  between  Nowell,  plain* 
ti£Fy  and  HicKs,  vicar  of  Edmonton,  adjudged  in  prohibidoii, 
Co.  Litt.  114.  b.] 

[io»  If  a  man  has  had  a  common  by  prefcription,  aful  totes  a  lecp 
of  tbe  land,  in  which  it  is  to  be  taken,  for  twenty  years,  by  which 
the  common  '  is  fufpended,  yet  after  the  years  ended  he  may 
•  Fol.iyi.  claim  the  common  generally  by  prefcription;  becaufe  the  fuQien- 
^  r^  '  fion  was  only  to  the  pofleflion,  and  not  to  the  right,  and  the  in- 
titieof  Ui-     faeritance  of  the  common  always  continued.  Co*  Xitt.  114.  b.] 

facritance, 

the  party  cannot  altaor  vfaivt  the  £une  tn  fait.    Co.  Litt,  £,  lyS.  ^tg.  2 14.  h* 
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(U)      In  what  Cafes* 

1.  A  Man  ihall  never  pTcfcribc  for  what  the  law  gives  him  of  Kojr,  10^ 
^^  common  right  j  for  ufage  1$  on/j  v)heri  there  is  a  defeB  of  ^*  ^ 

tmnwn  right.  Cro.  £•  79a.  Mich.  42  &  43  Eliz.  C.  B.  I^ill  v^ 

Towers, 
a.  A  viU  cannot  prcfcribc  thaipatt  of  the  Vill,  or  fuch  a  houfe  Br.Cuftomti 

in  the  vill  is  dcvifeable,  or  gavelkind^  where  the  reft  is  guUdable.  |['q.^'"^ 

Br.  Preicription,  pi.  53.  cites  40  Aff.  27. 

3.  A  parfon  prefcribed,  that  he  and  his  predeceflbrs  have  been 
feifed  of  the  tithes  in  fuch  n  ploce^  time  out  of  mind  ;  arid  admit- 
ted for  a  good  prefcription,  quod  hota ;  and  this  where  the  place 
was  not  in  bis  pari/b ;  for  where  it  is  in  his  parifh  he  need  not  pre- 
fcribe.  Br.  Prefcription,  pi.  85.  cites  14  H.  4.  17-. 

4.  A  man  may  prefcribe  in  rent^charge^  atid  to  diftrainfor  it  whefk 
it  is  arrear,  which  appears  in  the  cafe  of  aflize  of  the  Abbot  of 
Stratford  v.  the  Parson  of  Layton,  for  certain  thread  of 
cotton,  wax,  oil,  incenfe,  &c.  to  make  taper,  and  the  lamp  in 
the  church  of  L.  and  there  per  Danby  and  Prifot  it  Ihall  be  m- 
tended  rent  fervice^  Brooke  fays,  tfuttre  inde,  where  no  tenure  is 
alleged.  Br.  Prefcription,  pi.  84.  cites  35  H;  6.  6,  7* 

5.  'Where  a  mzn  Jufiifes^  or  intiiles  himfelfto  common  appendant^ 
wrtoa  common  way,'  he  need  not  to  prefcribe  time  out  of  mind  ; 
for  thefe  words  common  way  and  appendant  imply  prefcriptioH 
time  out  of  mind«  Br.  Prefcription,  pi.  39.  cites  21  H.  7.  53^ 
Per  Coningiby  and  Brudnell  juftices. 

&  Nothing  can  be  prefcribed  for,  that  cannot  at  this  ()ay  be  •S.  P.Argw 
Taifed  by  grant ;  for  the  law  allows  prefcriptions  only  infupply  of  p^f^*  ^^* 
the  lofs  of  a  grant.     Ancient  grants  happen  to  be  loft  many  times,^  Eljt.ihLuC* 
and  it  would  be  hard  that  no  title  could  be  made  to  thinc^s  that  tr«'*Bcare. 
are  in  grant,  but  by  ihewing  of  a  grant.    Therefore  upon  ufage  ,,  *  ^j^*"* 
temps  doirt,  Isfc.  the'  law  ♦  prcfumes  a  grant,  and  a  lawful  beginning,  iJac.a.B.R. 
and  allows  fuch  ufage  for  a  f  good  title  •,  but  ftill  it  is  but  in  fupply  Ef/ ?*^5***^ 
of  the  lofs  of  a  grant;  and  therefore  for  fuch  things  as  can  have  cifcoj"* 
no  lawful  beginning,  nor  be  created  at  this  day  by  any  manner  of  James  ▼• 
grant,  or  refervation,  or  deed  that  can  be  fuppofed,  no  prefcription  Trollop. 
a  good%    Arg.  Vent.  387.  cites  ii  Hk  7.  13,  14.    13  H»  7.  x6.  1 1  iSo  J 
pet  Keble  21  H.  7.  40. 

7.  Where  the  common  law  will  ferve  a  man,  he  (hall  not  pre*  *•  P- Br. 
fcribe,  as  to  remove  a  nufance.    Br.  Led.  Stat.  Limit.  43,  44.       pi?5i"citrt^ 

t  C  4,  5.  and  duit  prefcription  cannot  be  to  diftrain  for  «  rent»fervice.  ■■         So  a  nuui  cajmot  pre* 
icxibe  /or  hirwt  cufom  \  becaufe  It  it  for  hit  own  goods*    Br.  Le&.  Stat.  Limit.  45. 

8.  A  man  (hall  never  prefcribe  io  have  a  court  baron  within  his  Bathemiy 
^ttancrs  becaufe  it  is  of  common  right,  and  cannot  be  by  prefcrip-  ^^nSySw 
don;  for  it  is  incident  to  a  manor.     Cto.  E^  7ya^  Mich.  42  6c  Ux autktritjt 
43  EIiE.  C.  B.  Pill  V.  Towers.  "*o  W«i 

•^  pwa  above 

4c  t.  and  (be  tike.  Ibid. And  though  the  prefcriptSoo  was  laid  f  htU  ii  hfirt  tbtfiiWard  of  ihf 

Bcr,  which  is  againft  CQauQoo  riKht,  vet  it  is  not  good.    Ibid» 


28o  J^itCctiption. 


(W)    FaUcr  of  Prefcription. 

1.    A   writ  of  mclhe  was  brought  bj  the  tenant  againft  his  hd 
f  ^^  upon  an  acqmttal  by  prefcription  i  iffuc  was  joined  upon  the 

prefcription,  and  the  Jury /auftd,  that  the  defendant  and  his  ancejbrs^ 
and  they  whofe  eftate  the  defendant  has,  have  acquitted  the  ancejim 
•J  the  plaintiffs  and  thofe  whofe  eftate  he  has,  from  time  wheieof 
memory,  &c.  hut  not  in  the  time  of  the  plaintiff ^  nor  of  his  grani- 
father  ;  the  plaintifFrecovered  by  this  verdift;  for  the  dkO.  of  the 
prefcription  is  found.  This  judgment  was  affirmed  in  error.  Qui 
haeret  in  litera,  haeret  in  cortice.  Jenk.  12.  pi.  ai.  cites  14  £.  3. 
Fitzh.  Judgment,  155. 

2.  Upon  a  prefcription  for  a  modus  decimandi,  way,  or  com- 
mon, if  the  verdift  finds  no  modus,  way,  or  common  for  twenty 
fir  forty  years  ^  hut  that  before  that,  from  time  beyond  memory, 
there  wasfuch  modus,  way,  or  common ;  this  verdift  finds  for 
the  prefcription.  Jenk.  12.  pi.  ^i. 
Sc  where  a         3.  A.  has  common  for  100  fheep,  as  appurtenant  to  a  houfe  and 

krib«7o  ^^°  ^^'^^  °^  ^^'^*^»  ^^^  ^^  purchafes  other  land,  and  has  common 
hzwcomnnn  as  appuTtcuant  to  that  landy^r  100  fheep  more  i  thefe  are  two  ^ 
M^r0/:«/ifhe  tinB  commons,  and  in  intitling  himfelf,  if  he  pleads  preicriptioa 
heTas<\«-  u^^^dy  ^^^  a  .common  appurtenant  to  both  houfes  and  lands 
MM  affur^  together  for  200  iheep,  he  has  failed  of  his  prefcriprion ;  for  he 
/«««/,  it       fnufl  make  twofcveral  titles,  and  prefcription  for  20oJbeipf  and  not 

m^ntinnthe  P^  ^^^  ^  ^^^'  ^*  '^4*  P^*  59'  4  &  5  Mar.  faikct  Y*  LtvA 
ifliie  i  for  it  Mordamit. 

is  npc  the 

fiime  common.    Cro.  £•  563.  Pafch*  39  £Uz.  C.  B.  in  calc  of  Lovdace  ▼•  Reynoldt*  Citrt 

10  £.  4*  17. 

u*  p*  *u^'**  4'  ^"^  prefcribed  to  have  pot-water  out  of  fuch  a  river,  &c,  and 
Ao.^i.4os[  the  iury  found,  that  he  ought  to  have  it,  paying  6  d.  every  year.  It 
IB  cafe  of  was  adjudged,  that  he  had  failed  in  his  prefcription ;  cited  by 
Gray  v.     Popham  cL  J,  5  Rcp.  78.  in  Grey's  cafe,  as  a  Devonfliire  cafe. 

£  LETCRIIty 

where  Popham  faid  he  was  of  counfd  in  the  caufc. S.  C.  cited  by  Popham,  Win.  %%•  in  aSt  of 

Eropfon  V.  Bathurft*  So  intiefpafs  qoare  riaufum  fregit,  the  defendant  prefcribes  to  havecHHW 

in  the  place,  &c.  and  it  wis  found  that  the  defendant  had  ufed  to  hare  the  common^  f^img  0  femmf^fmrtf 
to  the  plaintiff;  and  if  that  iffue  is  found  for  or  againft  the  defendant,  was  the  qiicffcion  )  and  adjad|ed 
agair.ft  the  defendant.  The  prefcription  is.indre,  and  the  payment  of  the  penny  is  paroel  of  Cbtf,  lai 
ihall  be  intended  as  ancient  as  the  common  is*      Noy,  59.  Lovelace  v.  Reynolds* 

t  281  ]        5-  A.  prefcribed  to  grant  an  offce  alicui  perfon^,  or  cmamjoi 

pcrfonx  idoneae  voluerit;  this  prefcription  will  not  warrant  a 

grant  to  two  perfons.     Per  Dyer.   3  Le.  33.  Mich.    15  IL  in 

C.  B. 

Mo.  s59-pl-       ^*  ^^  trefpafs  the  defendant  juftified  as  in  his  freehold ;  the 

49o.adjudg.  plaintiff  made  title  that  the  locus  in  quo,  &c.  was  parcel  of  the 

ntmc  of  ^^  manor  of  D.  and  demifahle  time  out  of  mind,  &c.  ij  copy  either  in 

Doricy  v.     fee,  tail,  or  for  lives,  &c.  and  that  it  was  granted  to  the  plaintiff  by 

Wooo.        ^jopy  jn  fee.    This  prefcription  was  travcrfed.   It  ym^  found,  that 

die 


'  Preftrfptfom  a8i 

Xhc  lands  had  been  time  out  of  mind  granted  in  fie,  hd  never  in 
tdil:  the  whole  Court  held,  that  it  was  found  for  the  plaintiff; 
for  the  alleging  that  it  had  been  demifable  in  fee,  in  tail,  or  for 
lives,  was  but  the  conveyance  to  his  title ;  and  being  found  that 
it  was  demiiable  in  fee,  and  that  it  was  demifed  in  fee,  that  is  the 
tScSt  and  fubftance  of  his  title,  which  is  fufficient ;  wherefore 
the  plaintiff  had  judgment.  Cro.  £•  431.  Mich.  37&38£liz. 
B.R.  Doyle  V.Wood. 

7.  Where  one  prefcribes  to  have  common  appurtenant  to  his  houfe  f^^T**'*^*" 
mi  20  acres  of  land,  and  it  appears  upon  evidence  that  he  has  taken,  whe. 
to  18  acres^  or  a  lefs  parcel,  yet  he  has  not  failed  of  his  prefcrip-  ther  j  ivj. 
tion;  but  if  he  had  20  acres,  and  10  acres  are  freehold^  and  10  ^hVetftat? 
copjholdj  he  there  fails  of  his  prefcription ;  for  he  cannot  make  &c!  had    * 
one  prefcription  for  both.     So  it  is  ii  part  was  copyhold  100  years  uf«J  to  barq 
fince,  but  now  is  freehold.     Cro.  E.  53 1.  Mich.  38  &  39  Eliz.  '^^J^^ 
C  B.  Gregory  v.  Hill.  b  aft^  imnt 

,  atid  e<mcb€mt 

vpn  a  meiTuage  200  acret  oflandy  50  ofwuadoWf  end  50  tfpdfivre  ht  4.  tvatnt*  The  jury/.V,  that 
tbelaid  M.  waa  Teiied  of  the  fame  houft,  land,  meadow,  and  pafture  in  the  fame  4Coivna,  but  chat  he 
had  hif  arnmmy  at  belonging  only  f  the  meflutgey  and  lOo  atm  of  landf  20  of  meadow,  and  so  of 
f^nrtin  ttoo  oft  be  tcwns,  and  not  to  the  reft )  whereupon  judgment  was  given  agajnft  the  plaintiff,  u 
A^  in  his  prefcription.     Hob.  «09.  Mich.  1 5  Jac.  Mitehdl  v.  Mortimer. 

8.  If  A.  prefcribes  for  common  for  100  Jhcep^  and  the  jury  find  S.  P.  Show, 
that  he  has  common  for  loojbeep  and  6  cowsj  this  is  no  failure  ^f  si^f!^ 
of  prefcription ;  per  Cur.  but  per  Walmfley,  if  the  jury  had  found  li  Mod.  25. 
common  for  1 20  Jbeep,  and  fo  more  of  the  fame  kind  than  he  had  Bruges  ▼, 
alleged,  he  had  failed.  Cro.  E.  722.  Mich.  41  &  42  Eliz.  B.  R.  f"i~ 

Bttfbwoodv.  Bond.  prefcnbea 

that  he  haa 


maa 


nfirjbeep  only  9  and  the  Jury  fnd  common  for  Jbeef  and  great  cattle,  the  common  is  found  tor  the 
pbiociff.  Per  Nichols.  BrownJ.  178.  Trin.  ii  Jac.  in  cafe  of  Johnfon  ▼.  Thorowgood.^-»-^^# 
if  one  cbims  common  all  tbe  timet  of  the  year,  viben  the  lands  lie  fallow,  and  when  it  is /own  from  fuch  a 
'ay  onto,  ftc.  and  his  cattle  are  taken  in  the  year  when  it  is  fown,  or  lies  fallow,  it  is  fufficient  for  ihe 
p'ufttiff  to  prefcribe  for  common,  either  in  the  year  when  it  is  fown,  or  when  it  lies  fallow  j  and  if  the 
j«7find  all  the  common,  it  is  fafficiently  found  for  the  plaintiiF.  Ibid.  So  if  a  man  h  th  com- 

taonfrom  futb  a  day  tofncb  a  day,  and  the  cattle  are  taken  at  a  day  between  the  days,  and  he  prefcribes 
that  be  hath  common  in  the  faid  time,  quo,  &c.  and  the  jury  find  he  had  common  before  that  time  the 
fcoie  day  and  after,  the  verdid  is  found  for  the  plaintiff;  per  Nichols,  quod  Warburton  &  Winch  c.on- 
«4t.  Ibid.  So  where  a  man  prefcribed/or  common  ofpafiurefor  all  bitjbeep  levant  and  couch  mt, 

Ac.  it  was  faund  by\,erdi£f  that  be  bad  common  for  jheep  af*df(,r  all  other  cattle,  Ac.  The  Court  held 
(hat  the  a^ton  being  only  for  impounding  iheep,  the  plaintiff  might  well  abridge  the  prefcription,  as  t9 
f^  9nly,  fince  notbing  elfe  was  in  dijpute ;  and  the  finding  that  he  had  cammon  for  other  cattle,  does 
flBt6l6fy  his  prefcription,  but  Hands  with  it;  and  the  plaintifF  had  judgment.  Carth.  219.  Pafch. 
iW.  ft  M.  B.  R.  Burgefs  ▼.  Scarle.  But  if  a  man  prefcribes  for  ccmmonfr  all  cattle,  &c\  at 

^  times  in  tbeyear,  when  it  appears  by  the  evidence  tbatjbeep  were  excepted  for  fonu  time  of  the  year  { 
fihit  is  a  failure  of  the  prefcription ;  therefore  the  prefcription  ougbt  to  bave  leenfpecia/ly  pleaded  with 
tUs  exception,     Refohred  per  Cur.  Carth.  241.  Pafch.  4  W.  &  M.     The  King  v.  Inhabitants  of  Her* 


laid,  /beep  agj^d  or  otherwife  levant  and  couchant  ought  to  have  common,  which  is  not  warranted 
^tbe  evidence  j  for  that  is>  that  he  has  coaimon  for  his  own  iheep  only.  Palm.  362.  Earl  of  UtvoA 
V.  Eyie. 


10. 


9.  Lord  prefcribes  to  difirain  the  leafis  of  his  tenant  for  not  doing  Noy,  a 
^ to  his  court;  if  he  diKlrains  the  beads  g^/jiV  undertenant^  this  ToJcit. 
is  ndk  within  the  prefcription.    Cro.  E.  792.  Mich.  42  &  43  Eliz,  s.  C. 
C.  B.  PiU  V.  Towers, 

Y  a  10.  In 


iS2  i^ttSctiption.' 

A  rnan  pre-  to.  Ill  replcviti  foT  tiMkifig  one  horftj  MB  gii£ng^  and  two  cdwf% 
^Mh^^un  ^^'  ^l^c  defendant  avowed  for  damage  feafant;  plaintiff  in  bar 
&  hcves  prefcrihed  in  the  place  where,  &c.  for  common  appurtenant  pro 
tiponfuch  a  cmftihtit  equisy  vacc'uy  is^c.  Defendant  demurred,  becavfe  thb  prc- 
prefcri  tko  fenp^^^i^  did  not  maintain  the  declaration ;  for  natbhg  isfidd  of 
^  jufti£eshia  to  geUings,  And  of  that  opinion  wasAnderfon;  but  the  other 
vfuigic  with  Juftices  contra,  and  that  the  prefcription  was  good ;  for  equus  is  t 
Mv7-^for  S^^^^  term,  and  camprkus  both  horfes  and  geldsngSy  but  not  mares, 
thehoife  And  the  Court  faid,  that  all  the  juftices  of  Serjeant's-inn,  with 
»nd  tiie  ox  whom  thcy  had  conferred  about  it,  except  one,  were  of  the  fame 
Ibmces 'and  ^pii^i^i^ «  wherefore  it  was  adjudged  for  the  plaintiff.  Cro.  £.  798. 
tiiedefu:d.    Mich*  42  &  43  Eliz.  B«  R.  Stapleton  V.  Morfe. 

aiic  is  not 

tied  up  precifely  to  that  kind  of  beafts  in  his  plea ;  for  the  main  matter  is,  that  the  graft  there  growlof  , 

has  been  eaten  bjbua.     Clayt.  54.  pi.  94*  Sir  Thomas  Danby's  cafe. 

Snggeiiion  1 1 .  A  furmife  for  a  prohibition  was,  that  time  out  of  mind  he 
tion  was'  **  ^^^  **f^^  '^ P^y  4'f*  P^  annum  in  dijchargt  of  all  tithes^  and  ht proved 
that  the  that  he  ufedto  pay  4/.  6d.  per  annum  ;  but  becaufe  it  appeared  that 
plaintiff,  no  tithes  in  kind  were  due  to  the  parfon,  as  hefucd  for,  but  that 
mind,  bad  ^^  ^s  a  niodus,  though  not  in  fuch  manner  as  the  plaintiff  furmifcd, 
faidamodttt  a  confultatiou  could  not  be  granted.  Cro.  £.819.  Pafch.  43  Eliz. 
«^  V'>     B.  R.  Beal  v.  Webb. 

«c:oe/  and 

Itmbiy  but  privet  nothing  oftbt  wool.  And  it  was  moved  for  a  confultathm,  becaufe  the  furmife  is  oT 
a  joint  prtrcripcton  and  modus  decimandi  for  wool  and  lambs,  and  no  proof  being  made  of  the  wool,  be 
had  falkd  in  all.  But  per  Cur.  tbire  is  a  aiffercrxe  bct'weer.  a  juggt^.ton  to  tave probibitiai,  and  a  pre- 
fcripiioo  compriaed  in  it,  and  a  prrfcripti^ft  made  in  Acftncty  *,r  by  way  of  pUa  in  any  orightal  afkin  j 
for  in  the  laii  cafe  a  joint  prefcription  made  of  two  things,  and  fajlurcin  one  deftroyi  all.  becaufe  it  ta 
by  way  oftitifi  but  otherwife  here,  becaufe  this  prohibition  iff  only  lo  give  jurildiitkm  tothe  cooitof 
King's  0ccch,     Yelv.  55*  Mich*  2  Jac*  B.  R«  the  cale  of  prohiblttoa. 

11,  In  an  aftion  of  trefpafs  againft  G.  he  juftifica  by  reafon  of 
a  common  appendant  hy  prefcription  in  500  acres^  And  it  was  found 
by  verdicl,  that  the  ancejlor  bad  releafed  his  common  in  Jive  of  thcfe 
acres  ;  and  by  the  Court  he  had  failed  in  prefcription.  The  com* 
nion  by  that  is  not  extindl,  becaufe  it  is  difcharged  to  be  common 
by  a£l  of  parliament  for  failure  of  prefcription.  Noy,  67.  Ro- 
thcram  v.  Green.— —Cites  D.  164.  a.  284. 

13.  If  a  man  prefcribes,  that  every  one  who  has  7  lambs ^  or  under f 

/ball  pay  to  the  parfon  a  halfpenny  for  every  lamb  ;  and  it  is  found  ac* 

cordingly  ;'  and  further^  that  if  he  has  more  than  7,  then  the  parfon 

fballhave  one^  asidfballpaythe  parflmner  on  halfpenny ;  he  has  failed 

in  his  prefcription,  per  Cur.    See  Trial,  (K.  g.  2.)  pi.  30.  Fafdu 

7  Ja.  13-  Caltell  V.  Dodd. 

Cro.  J.  665.       14.  In  cafe  the  plaintiff  declared  that  he  was  feifed  of  a  dofe 

pi.  19.  b.c.  called  Haye  next  the  river  O.  and  that  tlie  defendant  was  poffcff* 

H<2b^t!!    €^  of  another  called  Grove-Mead-Clofe  on  the  other  fide  of  the 

Warner.—    rivcr,  and  that  he  and  all  \hcpo£eJp/rs  of  Grbve-Mead-Clofc  time 

a  Roll. Rep.  om  q{  mind  have  ufed  to  make  a  hedge  on  the  bank  of  the  faid  river 

be^tu  "'''"     againft  the  water,  which  the  defendant  had  not  done^  by  rc?fon 

Warner.       whcrcof  the  cattlc  paffed  over  into  the  plaintiff's  land  from  the 

S-  <-•        .  other  fide  ad  damnum,  &c.    After  a  vcrdift  for  the  j^aintiff,  it 

was  moved  in  aireft  of  ju^gment^  that  tlit  prefcription  is  iUi  \^^ 

cattfe 
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6aiife  it  ought  to  have  been  either  by  way  of  cuftom  in  a  viil,  or 

in  a  perfon  who  may  prefcribe  and  aver  continuance,  by  reafon 

of  his  eftate ;  but  poflefTors  or  occupiers  are  no  fuch  perfons  y  for 

that  may  be  poffeffion  for  an  hour  or  lefs,  which  is  no  ground 

for  a  prefcription ;  and  for  this  reafon  the  prefcription  was  thought 

to  be  ill   by   Doderidge,  Uaughton,  and  Chamberlain  juftices, 

but  Ley  Ch.  J.  thought^  that  when  damages  are  only  demanded  by 

the  writj  it  fuf&ces  to  fay,  that  the  poTTeflbry^r/ ;  but  otherwife^ 

where  the  land  iifelf  is  demanded^  there  he  ihail  fay  debet  is^  folet ;    [  2S3  ] 

aifo  where  the  iand  itfelf  is  ^emanded^  he  ought  to  make  the 

tertenant  a  party ;  but  where  the  demand  is  only  to  enjoy  one's 

own  land,  without  incumbrance  by  reafon  of  another's  land,  it 

is  fufficient  to  charge  the  occupier,  and  the  poflciTor  fhall  be  tenant 

to  this  purpofe.  Palm.  331.  Hill,  aojac.  B.  R.  Holbedg  v.  Warner, 

15.  In  trefpafs  for  feeding  his  pafture  ground,  &c.  the  de-  And  Ley 
fendant  prefcribed,  that  he  and  all  thofe  whofc  eftate  he  had  in  ^'^[  there  ff 
the  manor  of  HaiTop,  had  ccmmon  for  all  Jheep  levant  and  couchant  a  difference 
on  the  faid  manor ;  upon  the  trial  the  eviaetKe  was^  that  this  manor  ^^^'^  'he 
was  pur  chafed  by  the  plaintiff  of  two  coparceners  ^  and  that  he  bought  •^Tw-Srt/w'r 
the  fee  ofotie  moiety  firjtf  and  at  the  fame  time  had  a  leafe  of  the  other  tbree  parts ; 
moiety  for  yearSy  and  afterwards  purcbafed  the  fee  of  that  moiety.     It  ^""^.e 
was  moved,  that  he  had  failed  in  his  prefcription,  becaufe  the  my^feverr' 
purchafe  of  the  manor  was  by  parcels,  and  he  has  made  one  in-  ance  or 
tire  prefcription  for  the  common  to  the  whole  manor,  whereas  P**'f"'<^n, 
he  ought  to  have  made  a  fpecial  prefcription,  becaufe  the  parcels  moietJ^Ii* 
were  once  fevered.     And  Ley  Ch.  J,  and  Doderidge  J.  were  of  the  whole, 
this  opinion ;  for  when  by  acl  of  the  party  the  manor  is  once  *"**  '*** 
fevered,  there,  though  it  be  re-united,  yet  he  ought  to  make  a  runs 
fpecial  prefcription  to  the  common  \  otherwife,  had  it  been  fever-  throughout 
ed  by  aft  of  law,  as  partition.     Palm,  362.  HilK  20  Jac.  B.  R.  f^*;^^^^^^ 
Earl  of  Devon  v.  Eyre.  common  ^ 

may  be  intire ;  otherwhe  if  it  were  hy  meets  and  bounds.  Ibid.— •And  Doderidge  J.  held  the  prefcri^tioa 
ill,  becaufe  \t  it  oaceitain  whether  ic  be  cosamon  appendant  or  appurteaant  $  but  as  go  this  Haughcon 
beid  the  preicript'ioo  good  j  for  he  held  the  manor  incire  and  re> united,  vi4  the  |«vfcriptioo  Qtii  \ft 
«cordingly.     ibid. 

•  16.  In  trefpafs  the  defendant  juftifiedy^r  common  from  the  carry^ 
ing  away  of  the  com  till  it  was  re/owed  with  grain.  The  plaintiff 
replies,  diat  at  the  time  of  the  trefpafs  fuppofcd  it  wTisfowed  with 
turnips.  The  opinion  of  the  Court  was,  that  it  was  not  fuch  grain 
as  was  intended  in  the  prefcription.  Frcem.  Rep.  51.  pi,  63, 
Mich.  1672.  Bruerton  v.  Right,  in  C.  B, 

17.  Trefpafs.    The  defendant  juftified  by  a  prefcription  for  a  Nowhere 
way  to  a  certain  clofe ;  the  plaintiff  replied,  that  he  brought  a  load  ^^  ^  ^ 
of  hay  along  that  way  thai  grew  upon  another  clofe ;  and  the  defend-  difturbing 
ant  demurred,  and  adjudged  again  ft  him  j  for  if  a  man  hath  a  the  plaintiff* 

?riYate  way  to  a  clofe,  he  fliall  not  enlarge   it  to  other  purpofes.  *"jj**  "^J*^ 
Vecm.  Rep,  247.  pL  259.  Hill.  1677.  Wcbfter  v.  Bach.  .  plaintiff  d«. 

Glared  that 
lie  wat  felfisd  in  fee  of  a  clofe  called  L.  and  of  a  meadow  caHed  C  and  fo  prefcribed  for  a  %oay  leadings 
thnufrb  a  place  called  B'-Lane  to  a  place  called  L^-Lam,  and  tbtnce  to  bisfaii  clofe  cal'ed  L,  and  thac 
the  defendant  had  fpoiled  B..Lane,  with  his  carts  and  carriagqjs ;  fo  that  the  way  was  of  no  ofe  ty  th: 
|hlaimiff,  &c.  The  defendant  pleaded,  that  W.  V.  was  feifed  \)a  fee  of  a  clofe  called  B.-Clofe,  and  then 
Ujs  a  prcfcrjpuoo  in  i«  faid  W»  V.  for  a  way  tfirough  B.-Lane  to  the  £ud  dofe,  and  fo  bock  agaifi,- 
'       •  y  3  *  •and 


aS3  prefctfptton. 

and  juftlfied  a»  fenrant  the  going  thhfaerwith  his  carts,  ftc.  the  plauidff  in  hit  reptiui^m  caoHBet  ditf 
W.  V.  was  feifed,  &c.  and  had  a  way  from  the  lane  to  the  clofe,  but  that  the  defendant,  in  ofing  the 
laid  way,  did  go  beyond  that  cloft  to  another  cicfe  called  Warton  LangdaleSy  atulfo  hack  agah  ;  the  de- 
fendant tejoined  as  before,  without  alleging  any  new  matter ;  and  upon  dnonrrer  to  the  i^oiiider,  the 
whole  Court  refoUed  that  the  defendant  having  piefcribed  to  a  way  only  toB-  Clofe,  he  cannot  joAiff 
tl;^  going  beyond  it  into  the  other  dofe  of  W.  V.  called  W.  L.  Judgment  was  given,  but  not  entcr^ 
upon  the  roll.  Lacw.  iii.  113.  Trin.  7W.3.  Laoghton  v.  Ward.— — ^-^0  where  A.  badamjf 
over  B/s  ground  to  BL  Acrty  and  irvw  his  eattU  over  B.*s  groond  to  BL  Acre,  and  tbemce  to  amttbar 
€hjt  lying  heyond^  it  was  urged,  that  when  the  beaAs  were  at  Bl.  Acre,  the  defendant  might  drive  them 
whither  he  would.  But  it  was  anfwered,  that  by  this  means  the  defendant  might  purchale  icoo  acres 
adjoining  to  Bl.  Acre,  and  fothe  plaintiff  would  bfe  the  benefit  of  bis  land,  and  that  %  frejeripikm  fre^ 
J^fpofes  a  grant,  and  ought  to  he  continued  according  to  iti  original  creation.  And  to  this  the  whole  OiorC 
agreed,  and  judgment  was  given  accordingly  for  the  plaintiff*  J4od«  loo*  Mich.  26  Car.  x.  C«  B« 
Howell  V.  King. 

1 8.  In  nfcms  oi  300  fheep^  the  defendants  pleaded)  that  the 
late  bifhop  of  N.  was  feifed  in  fee  of  the  manor  of  N.  and  that 
the  iaid  bifhop,  and  bis  predeceflbrs,  time  out  of  mind,  had  //« 
hertj  offaldage  and  a  fould'Cour/e  for  yiojbftp  in  and  upon  ibt  plmn^ 

£  284  3  tiff*s  ckfes  at  certain  times  of  the  year,  and  fojuftifies  the  putting 
in  hisjbeep^  under  a  leafe  from  the  bifhop  of  the  faid  faldage  and 
fould-courfe,  tiAthat  they  were  depa/luring tbere^  &c.  The  plain- 
tiff  in  his  replication  made  title  to  himfdf  of  the  clofes,  under  a 
grant  from  the  bifhop,  before  the  leafe  made  to  the  defendants, 
and  traverfed  the  prefcription  of  the  liberty  of  faldage  and  fbuld** 
courfe  \  ithe  defendants  take  iflue  upon  the  prefcription,  and  had 
a  Terdift ;  but  it  was  moved  in  arreft  of  judgment,  that  a  pre* 
fcription  to  have  a  faldage  znAfould-courfe  can  never  extend  to  giv0 
a  right  of  common ;  becaufe  the  nature  of  faldage  is  to  have  other 
men's  ibeep  folded  on  my  lands  i  and  therefore  the  defendant 
having  confefied  the  trefpals,  and  not  made  a  good  juflification, 
the  judgment  was  arrefted.  aLutw.  1249*  Trin.  31^^*2.  Sharpe 
Y.  Bechenowe. 

19.  In  an  adion  on  the  cafe  for  diverting  a  nvater-'Courfe  running 
to  the  plaintiff*!  hou/e,  if,  upon  the  general  iflue  pleaded,  it  had 
been  proved,  that  the  Vfater  did  net  always  run  to  the  plaintiff's  houfe^ 
but  that  it  was  ufually  dried  up  in  the  fumnur,  or  drank  up  hy  the 
cattle  of  the  defendant,  (by  whofe  clofesit  pafled,  and  where  he  had 
ufed  to  dig  holes  to  hold  fome  water  for  his  cattle,)  in  fuch  cafe 
the  plaintiflF  would  have  foaled  of  bis  prefcription.  Carth.  117* 
Pafch.  a  W,  &  M,  B.  R.  Murgatroid  v.  Law. 

20.  Trefpafs  quare  claufum  fregit^  the  defendant  pleaded,  that 
D.  P.  was  feifed  in  fee  of  a  mill  and  a  weare,  and  prefcribed  to  have 
ingrefs  into  the  plaintiffs s  clofe  to  repair  the  faid  weare  when  it  was  iq 
decay,  and  that  he  as  fervant  to  him  entered  for  the  purpofe  afore* 
faid.  The  plaintiff  in  his  replication,  confeffed  the  fcifin,  and  the 
cuftom  to  repair,  &c.  but  that  7*.  S.  had  extended  the  weare  ieyondthc 
ufual place,  &c.  upon  which  they  were  at  iffue.  See  2  Lutw.  1515* 
the  pleadings,  but  neither  judgment  nor  argim^entf  Pafch.  1 2W«  3. 
C.  B.  Morgan  v«  Evans. 


(X)     Pleading  a  Prefcription  againft  a  Prefcriptioiu 

I.  /^NE  prefcription  may  be  pleaded  againft  another,  where  the 
^^  one  may  foand  with  the  other  ,•  as  for  inftance,  where  a 


'  •  S.  P.  per 

Cnr.  Fierm. 

pL27.Mick  copyholder  of  a  bifhop  prefcribed^  that  all  copyholders  within  the 

8  *  m^uwv 


manor  Ind  been  difcbarged  of  dthes.    Bui  ncitvbere  Me  prefcrip-  i^^^-  <n 
tkm  is  againff  another,  as  where  one  prcfcribes  to  have  *  lights  to  HkkfnanT. 
bis  houle,  and  the  ether  prefcribes  tojlep  them  up.  Per  Coke  Ch.  J.  Tbony. 
in  the  cafe  of  Hughes  v.  Keene.  Godb.  183.  pi.  262.  cites  the 
firft  point  as  adjudged  in  the  cafe  of  Wright  v.  Wright. 

2.  If  A.  has  a  way  over  B^s  tand  to  his  franktenement  by  pre-  S.  F.  per 
fcription  time  ont  <jf  mind,  &c.  B.  cannot  allege  a  prcfcription  r]J^.^J^* 
or  cufiom  iojiop  the /aid  tuny ;  for  it  is  a  lawful  eafement,  and  one  ^7.  in  oOe 
coftom  is  as  ancient  as  the  other,     o  Rep.  c8.  b.  Midi.  7  Jac.  ©f  HickmMi 
Aldred's  cafe.  ^'^^^' 

3.  The  plaintiff  prefcribed  y^r  a  fould^courfe  for  'i^ojheep,  in 
70  acres  of  land  in  B.  every  year,  from  14  days  after  the  com 
carried  etwaj  till  Lady^dajy  within  the  lands  not  fowed  again  ; 
the  defendant  pleadedj  that  there  is  a  cuftotn  within  the  faid  town 
of  B.  that  any  one  may  inclofe  any  part  of  his  lands  lying  in  the  cont" 
monfieUL  But  the  plea  in  bar  was  adjudged  not  good,  becaufe 
he  does  not.  traverfe  the  prefcription  in  the  diclaration  ;  for  a  prc- 
icription  cannot  be  pleaded  againft  a  prefcription.  But  the  pre- 
fcription alleged  in  the  count  ought  to  be  anfwcred.    Cro.  C.  432. 

Hill.  1 1  Car.  B.  R.  Spooner  ▼.  Day  and  Mafon.  ♦  f  285  3 

4*  TTie  defendant  avows  for  damage-feafant  in  freehold ;  the  a  Mod.  104, 
plainriff  replies,  that  he  was  feifed  of  a  houfe  and  two  adrcs  of  Jg^^ J""' 
land  in  B.  •  and  that  he  prefcribesySr  common  belonging  to  the  faid  s.  c.fiyti 
boufoj  and  two  acres  of  land  in  the  field  of  Z>.  whereof  the  locus  in  that  Atkim 
quo  was  parcel.     The  defendant  re/oim,  that  there  was  a  cufiom  ]^^^^^]^ 
10  the  (aid  field s,  that  any  owner  of  lands  might  inclofe  any  parcel  c%fe,becaure 
of  iand  lying  together  in  the  faid  fields  and  exclude  the  commoners  in  ^^  dcffnd- 
the  faid  feld.    The  plaintiff  demurs  and  objeds,  that  this  re-  ?fe\d^thi* 
joinder  is  naught ;  becaufe  here  is  a  prefcription  pleaded  againft  cuftom  to 
a  prefcription,  without  traverfing  the  firft  prefcription  which  is  f  i"^'ofe  in 
not  good,  according  to  \  Aldred's  cafe,  58.  i  Ci^.  432.  but  ft^hoidcr' 
the  Court  feemed  to  incline,  that  it  may  be  well  enough ;  for  a  who  hod 
tartictdar  prefcription  may  he  controlled  by  a  reneral  aiflom,  thouch  "V'  '""**  *" 
It  cannot  by  another  prefcription ;  fot  where  a  cuftom  is,  which  g^j^j^  ^ut 
is  of  a  greater  extent  and  latitude  than  the  prefcription,  there  it  prtfcribrd  to 
may  be  good  without  traverfing  the  prefcription ;  for  if  one  or  ^"^  ^'"^^ 
two  men  inclofe,  yet  the  party  has  his  common  in  therefidue,  and  as%pend«nt 
fo  it  may  ftand  with  prefcription.  The  defendant  confented  to  pay  to  twu  acrci 
cofts  and  amend.     Freem.  Rep.  210.  pi.  217.  Mich.   1676.  Sir  J|f^|*JJ^j,g 
William  Hickman  V.  Thorny.  haddfc- 

vhcte,  for  vAiichrealbn  the  defndant  prayed  to  amend  npon  payment  of  cofts— Frcem.  Rep.  an* 
S.  P.  per  Cur.— f  S.  P.  Carth.  i  z6.  Tafch.  &  W.  &  M.  B.  R.  in  cafe  of  Murgauoid  v.  Law.** 
I  9  Rep. 

(Y)     Pleadings. 

1.  iT  was  prefented,  that  J.  5.  by  reafon  of  his  tenure j  had  ufed  ^ 
^  to  repair  fuch  a  bridge,  and  did  not  fay,  that  he  and  thofe  whofe  ^^^ 


to 
bridgef. 


eflate  he  has,  &c.  have  ufed,  ice.  and  per  Cur.  the  prefentment  is 
good  when  he  fays,  that  by  reafon  of  his  tenure,  isfc.  he  ought  to  Br.  Pie* 
rqpair,  &c.  for  this  implus  title  of  prefcription,     Suliard  faid,  it  is  ^^'**,''* 
not  good  to  fay  that  he  and  his  anccftors  have  ufcd,  &c.  And  per  js.citels.c. 
Fairrax^  this  is  true  ;  for  he  cannot  be  charged  by  the  aB  of  his  an* 

Y  4  eeflor 


t9s  jprefcdptfon. 

0^or  wiikoui  profit  to  be  taken  by  it ;  contra  of  fuch  ^refcrtptiott 
againft  an  abbot ;  for  the  houfe  and  the  thing  continues*  but  by 
reafou  of  tenure  as  above,  this  implies  a  profit.  And  this  by  the 
juftices.  Br.  Prefcriptions  pi.  78.  cites  21  £.  4«  38. 


As  to  com 

mon. 


a.  In  trefpafs  th :  ufe  and  prefcription  of  common  appurtenamt 

was  put  in  ifiiie,  and  yet  this  /V  in  the  rights  and  the  oRion  is  m 

See  pi.  17.    the  poffeffton*    Br.  Prefcription,   pi.   89.   cites   22   AC  63.   and 

Innotjs,  i8.  jq  ^"g;  ^2.  and  40  E.  3.  31.  and  22  H.  6.  51.  and  7  E.  4.  26. 

go.  23^  31^.  jiq^jordingly  J  and  yet  40  E.  3.  10.  he  was  put  out  of  this  pica.— 

And  fo  by  Finch,  in  replevin^  where  the  plaintiff  juftified  for  common 

appendant.  -  And  he  faid,  that  the  prefcription  ihall  be  traverfed 

in  quojure^  which  is  in  the  right.  Br.  Prefcriptionj  pU  89.   cites 

•  [  286  ]  22  ACT.  63. 

Mod.  6,  7.  2*  In  trefpais>  for  trampling  and  feeding  his  grafs.  The  do* 
by  name  of*  fcndant  pleads  in  bar,  that  the  borough  of  D.  is  an  ancient  ba» 
theCorpora.  Tough,  and  that  the  defendant  tempore  quo  &  diu  antea  was  a 
tion  of  Dor    burgefs  of  the  faid  boroueh :  that  the  ma^r  and  hurvelfes  fir  tbenn 

by,  but  not      r  1  jr  i  /•     r  ^u     r  •  j  ^'  lj        * 

faid  CO  be  fi*^^i  and  JOT  every  burgefs  ox  the  laid  corporation^  bad  common  m 
adjudged.-^-  the  place  Vfhere^  fir  all  their  commonable  cattle^  and  that  he  put  in 
a  Uv.  246.  tijg  {g^^  cattle  to  ufe  his  common.  Upon  demurrer  it  was  oh» 
31  Car.^a.  j^^^  by  the  court,  that  th^  defendant  has  prefcribedyor  commm 
B.  R.  in  grofs  fans  nomhre,  when  there  is  rio  fuch  common;  lor  if  it 

^T^"*'*  ihould,  then  the  corporation  might  furcharge  the  common,  there 
The  Court'  ^^^g  ^^  rcftraint  to  the  number  of  their  cattle ;  therefore  he 
beld,  that  it  fbould  ha<oe  pnfcrihed  for  all  cattle  levant  and  couchant  mnthin  tie  vUh 
Uw^  ^^"  ^^  which  it  was  anfwered,  that  there  is  no  danger  of  fuch  coidn 
in  ^n&^lnd  ^^^  being  furcharged,  for  in  fuch  cafe  the  lord  or  owner  of  the 
iwtappurte-  foil  may  dtftrain,  but  that  this  being  claim  of  conunon  in  groft^ 
land  ^InP  ^^^  ^^^  appendant  or  appurtenant,  it  had  been  improper  to  pre-* 
cited' 9  H.  6.  fcribe  for  *  cattle  levant  and  couchant.  But  it  was  adjudged,  that 
36.4n4  f  the  plea  was  ill,  becaufe  the  defendant  in  his  prefcription  did  noi 
S^man^*  awT,  that  the  catfU  were  leikint  and  couchant  within  the  villf  and 
grants  coqi.  that  it  had  been  good,  if  thofe  words  had  been  put  in ;  but  Kdynge 
moo  to  a  Ch.  J.  faid  pofitivcly,  that  there  could  not  he  any  f  common  in 
bun^Mfor  S^^^^.  f^"s  nombre*  i  Saund,  344*  Mich.  21  Car.  2.  B.  R, 
lai  their       $IeUor  Y.  Spateman, 

cattle  in 

fuch  a  place  it  h  good  andin {[rofs^  and  not  appurtenant,  and  pave  judgment  accordingly .-~2  Jo.  it 5* 
S.  C.  by  name  of  Staples  v.  Mellor*  where  the  prefcription  was  laid  for  the  beafta  of  every  fiee- 
Xa»n  of  the  vill,  and  the  Court  hdd  the  prefcription  good,  and  jodgment  accordingty,  iftd  cited  21  E^ 

4,  66.— ——2  Show.  43.  S.  C— —a  Kcb.  527.  pi.  26.  S.  C.  adjoTMtur..       i  Keb.  550.  pi.  i% 

5.  C.  and  per  Cur-  this  is  a  void  prefcription,  yet  may  be  good  by  way  of  ^canc.  But  adjoroatttr.-^ 
a  Keb  570.  S.  C.  adjudged.— ^^—f  2  Sid.  87.  Trin.  1658.  Stonelby  v.  Muirenden.  S.  P.  bd^ 
^ing  after  a  yerdidt  it  y/as  held  goo^*  ■  S.  C  cited  by  Twifden.  Mod.  7.  in  cafe  of  the  Coipon- 
tion  of  Derby. 

Double. 

Scepi.7.44,  ^,  jtppendency  and  prefcription^  or  matter  which  proves  appcn- 
^^'_  _^  dancy  aiid  picfcription,  (hall  be  double,    Br.  Double^  pL  H5» 

Br.  Pre-        cit«  1 1  H-  ^-  II* 

fcriptioa, 

pj.  9-6.  citn  S.  C— S.  P.  that  it  is  doable.   Br.  Double,  pi.  136.  cites  4  H.  6.  13..— $.  P.  Br.  Pie- 

^cripti^j^.  13.  cites  it  u  faid  elfcv/herc.  ■  But  Br.  Donbla^  pU  ixi.  ^ito  13  H.  i,  15.  contra. 

13  5.  In 
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c.  In  writ  of  mefniy  the  plaintiff  counted^  that  /and  is  htld  of  the  ButXtfeeanp 
defendant  by  the  plaintiff  abbot  of  E.  in  frankalmoign^  and  that  the  de^  %l],^^ 

fendant  and  his  ancefiors  nvhofe  heir,  &c.   have  acquitted  the  plaintiff  ^fttnimff^ 
and  his  predeceffors  time  out  ^  &c.  and  iffue  taken  upon  the  prefcrtp^  mamrj^vA 
ticn :  exception  was  taken,  that  it  was  jeofail  by  reafon  of  the  a^f^JT'** 
doublcnefs,   viz.   the  Jraniahnfiign^  and   the  prefcriptiony   where  double.  Br« 
each  of  them  is  a  good  caufe  of  acquittal.     And  per  Chokci  it  is  ^O^^}^  p^ 
not  double,  becaufe  the  iiTue  is  taken  upon  the  one,  vi^.  the  pre-  JjJ  ^^^P 
foription,  and  fo  he  relies  upon  one  to  avoid  the  doublenefs.     £ut 
per  Prifot,  it  is  not  double,  becaufe  the  frankalmoign  is  notfufm 

fcient  caufe  by  itfelf;  fir  he  does  natfhenv  the' gift  in  frankalmoign| 
and  therefore  itfhall  be  taken  a  gift  given  before  time  of  memory,  and 
then  he  ought  to  prefcrihe  in  the  manner  of  acquittal,  and  then  the 
prefcription  is  the  eHe£t,  &c.  and  fo  fingle,  and  after  it  was  awards 
ed  good,  and  the  plaintiff  recovered  the  acquittal,  fir.  Double^ 
pi.  83.  cites  39  H.  6.  29. 

6.  If  a  copyholder  lays  a  prefcrtption  in  the  bifliop  of  W.  lord  of  C">-  ^•7S4« 
the  manor  for  himfelf  and  h\%  tenants  to  be  difcharged  of  tithes^  ^^' 

and  then  prefcrtbes  for  the  copyhold  i  though  here  is  a  prefcription 
upon  a  prefcription,  one  in  the  copyholder  to  make  his  eftate 
good,  and  the  other  in  the  lord  to  make  bis  difcharge  good,  yet 
it  was  held  that  a  prohibition  lay  for  the  copyholder.  Ydv.  2* 
Fafch.  44  £liz.  B.  R.  Croucher  v.  Fryar. 

7.  In  trefpals  the  defendant  claimed  efhvers  appendant  in  the  ^ace         * 

inhere,  &c.  and  prefcribed  that  he  and  all  thofe  whofe  eftate,  &c.  As  to  efto. 

have  had  eftorers'in  the  place,  &c.  appendant  tofuch  a  houfe  time  ^^ 

out  of  mind,  and  admitted  for  good,  viz.  the  appendancy  and  •Br'pre 

prefcription.       Br.  IVcfcription,  ph  87.  cites  21  £.  3.  40,  41.  fcnpiion,' 

—But  by  11  H.  6,'\u  this  is  *  double,  and  with  this  asrees  P^'96.  citet 
.u   ^    .^    \W^A  *  s.  C.     But 

4H.  6.   13.   Ibid.  ifhefiys. 

tbat  he  and 
thofe  xphcft  eftafe,  &c.  in  a  houfe  in  C.  bavt  had  ejtovert  in  C,  tKls  Is  well  5  per  Cott.  Pafbn.  and 
J^artinj  for  this  ia  not  appendancy. 

8.  Prefcription  in  the  defendant,  that  he  and  all  others  tenuram  ^  *^—  » 
\llam  prius  habentes  ought  and  ufed  to  cleanfe  fuch  a  ditch,  and  there-       ^^* 
kxe  the- writ  was  abated  ;  for  it  fhould  be,  that  he  and  his  prede'-  p^P^-5'*7^ 
feffors  time  out  of  mind j  vjlxfe  eflaie  the  defendant  has,  &c.  and  be-  s.  |>.  Br. 
iraufe  not,  &c,  therefore  the  writ  was  abated,  Br.  Prefcription,  Aaion  for 
pi.  1 6,  cites  22  H.  4.  7,  *«  Cafe,  pL 

♦  ^  ^     '  47.  cites 

;2  H.  4.  7.  [3ut  it  is  mifcked  in  bctb  places,  and  ihould  be  za  H.  4.  8.  pi.  13.I 

p.  In/7/i«wVy  the  plaintiff  counted  by  prefcription;  tlit  defendant  [  287  1 
Jtewed,  that  it  commenced  by  compofttion,  therefore  he  ought  to  count  Littictoa 
upon  the  compofition.    Judgment  of  the  count.     And  per  New-  '*'»<*> '*»«t 
ton  and  Pafton,  if  the  competition  be  before  time  of  memory,  it  can-  6?i»  tf^i»!ii 


not  be  tried,  ajid  therefore  the  count  goodj  and  if  it  commenced  hyprejirtt^ 

tionf  tht  de^ 

pL  aa.  cites  19  H.  6.  75.  '         St. 


within  time  of  memory,  the  jury  fliall  try  it.    Br.  Prefcription, 


\  Jjpintuel 

,  pltadedi  that  the  predtceffir  of  the  defendant  in  tht  time  ef  E,  l,  granted  the  annuity  to  thefirede^' 
eefhrajtktfftmtig',  and  ttbitjuccrffbn,  witUttt  affint  of  ibt  ehefttr,  abf^oe  hoc^  tbat  ibf fUutiff' and 


28?  Pftfcrtptioit. 

hh  frtdeceffin  toerefiifid  itfin  this  time,  time  cut  ef  mnd^  for  otbowife  the  Itjr  ^ats  irifl  not  indKie 
of  looger  time  tbaathey  tbemrelves  can  remember  j  and  therefore  liu9/feciai  ijke  was  taken  andai- 
mitttd  0ood«    Br.  Pidcriptiooy  pi.  5.  cites  33  H.  6. 17. 


io«  In  aMe  of  common  appendant^  the  apfUfidancy  U  fuffirient 
without  prefcription ;  for  this  in^Us  a  prefcriftim.  Br*  Picfcrip* 
tion,  pi.  23.  cites  22  H.  6.  lo. 

1 1.  A  man  ihall  not  fay  x/i  ajfife  ofrentj  that  beand^Jlthofe^hofe 
eflaic  he  has  in  a  mejfuage  have  had  20  JbiUings  rent  ijffuimg  ota  efiht 
land  dfthi  defendant  time  out  of  nand^  if  he  does  not  daim  fueb  as 
appendant  to  the  mefluage,  or  by  reafon  of  the  mefluage.  Br. 
Prefcription,  -pi.  26.  cites  22  H.  6.  42. 

12.  In  trefpafs  upcHi  the  cafe,  the  plaintiflF  prefcribed  in  hiip* 
fclf  and  his  predecefibrs  to  have  leet  in  D.  with  all  profits  of  it  once 
in  a  year,  fcilicety  fuch  a  day  after  Eajler ;  and  that  he  fent  his 
fteward  to  hold  leet  there  fuch  a  day,  &c.  and  the  defendant  dif- 
turbed  him.  The  defendant^  hy  proteftation  that  be  is  lord  of  the  vilf, 
and  that  the  plaintiff"  has  not  any  fuch  leet  there,  pro  placito  fays,  thai 
be  and  his  predsceffors  havn  bad  leet  there  time  out  tf  imnd,  once  in  m 
year,  fuch  a  day  after  Michaelmas  s  and  that  the  pUdntiffbas  bml  leet 
there  fuch  a  day  after  Eafler  time  out  of  mind,  and  bos  ufed  time  out 
of  mind  to  give  notice  to  the  bailiffs  of  the  defendant  1 5  days  before  the 
leet  J  and  that  he  (hall  be  with  him,  and  that  the  defendatnt  fiiaQ 
have  the  moiety  of  the  profits  ;  and  that  if  he  will  hold  the  leet 
there  in  other  manner,  then  the  defendant  and  his  predeceflbn 
have  ufed  to  difturb  them,  &c.  and  becaufe  he  £d  mi  give  warn' 
ing  by  i§  daysyScc.  therefore  he  difturbed,  &c.  Danby  J.  thought 
ibs  prefcription  of  the  difturbance  is  ¥oid,  for  he  has  not  edleged  &at 
be  ever  di/iurbed  bim  ;  and  the  prefcriptioa  cannot  be  without  life, 
and  ufe  cannot  be  without  matter  in  h&  \  and  he  has  not  alleged 
any  difturbance  done  in  izQ, ;  quaere,  for  it  was  well  debated  and 
adjourned  without  judgment,  but  none  fpoke  to  the  jMvfcription 
but  Danby.    Br.  Prefcription,  pi.  41*  cites  38  H.  6.  16. 

Keplerin,  13.  If  a  man  prefcribes  to  have  rent  nvitb  f^ffreftf  it  is  no/iw, 

Ac.  the  d^  fif^f  the  rent  has  heen  paid  all  times  by  coercion  of  eUflrefs,  becaufe  the 
^^^^  for  rent  has  been  continued  time  out  of  mind,  and  cannot  be  avoided  by 
thai  he  was  coercion,  though  it  commenced  by  tort;  by  all  the  Jufticea. 
H'i^/']    Br.  Prefcription,  pi.  75.  cites  13  £.  4.  6. 

snd  chat  be  and  all,  ice,  bad  ufed  to  diftram  fir  it  h  tbejsid  hnd^  Scc»  It  was  hdd  cleaiif  per  Aadaw 
ion  and  GlanvUe«  that  the  avowry  was  oot  good  j  for  he  prefcribes  in  the  diftrcfs,  and  mt  in  die  itat 
aUeif«    Cio.  £lu.  673*  Pafch.  41  £1U*  C.  B*  Stephens  v.  Lewis* 


jfii^Aepre-  14.  ThcAeriffof  W.  prefcribed  in  ^fbillings  rent  in  fuch  a  viH 
^^h^thMt  fi^  ^^^fi^Th  &c-  2tnd  it  was  held  no  prefcription  ,•  for  he  is  onlj  as 
thtklMgMd  a  tenant  at  willj  by  which  he  prefcribed,  that  it  has  been  ufed  time 
kisfrtgeui-  out  ofmind,  as  above,  and  that  they  have  ujed  to  diffrainjor  it.  And 
tsd  ^ttrne  of  *^^'  ^^^  ^^^^  goodj  and  fo  the  iffue  (hall  be  taken  upon  the  o&ge. 
mind,  5;.    Per  Littleton.  Br.  Prefcription,  pi.  28.  cites  15  £.4. 20. 

of  the  Till, 

Ac.  to  tbe  ufe  9f  bim  tpbojbetl  bejberiffir  tbe  tmt*    Ibid. 

15.  If 


15^  If  a  man  will  allege  a  prefcription  or  cuftqiri)  he  ought  to 
JH  forth ^  that  it  wzsput  in  ure  wtbin  time  of  memory.     Per  God- 
frey, Godb.  55.  Mich*  28  &  29  Eliz.  in  Joyce's  cafe« 

16.  If  one  prefctfl)e8  to  have  the  dying  of  tie  clothes  infuch  aplace^  [  288  ] 
he  ought  here  of  neceifity  efpecially  to  aver^  that  he  isfufficient  for 
to  dye  them ;  as  the  cuftom  which  one  hath  at  Torcefter,  to  have 
a  cwmun  hakehauje^  he  ought  to  aver^  that  his  oven  there  is  fufficieni 
to  feme  them  alls  and  this  was  Sir  Georgb  Farmer^  case  v. 
Brook,  Per  Coke  Ch.  Juft.  3  Bulft.  61.  Mich.  32  &  33  Eliz. 
iaB.R.  Ball  ▼.  Collins. 

47.  A  cgpyhMer  (hall  prefcribe  iy  an  ufitatum  ejl  a^ain/f  his  lord.  Cro.E.jpo. 
Bta  agaif^  Tiftranger  he  fliall  prefcribe  in  name  of  the  hrd  himfelf.   jJJ^b^*^  J? 
Per  tot.  Cor.  Mo.  461.  HilL  39  £liz.  Anoiu  PearceV. 

,  Bacon. 

S#  C.«-Iii  trtfpafs  for  taking  turf  m  tbt  W4^  of  the  plaiotiS*;  the  defendant  jafti/ied,  for  that  dme 
ontof  niod  mfitatamfint,,  that  every  tenant  fir  years  of  am  ancient  tenement  in  the  faid  manor  baJ  rwi- 
aM0  9/tariary  in  thewifle,,&c  and  that  he  wac  poflJefled  of  an  ancient  tenement  and  cloiei  ^c.  which 
wu  icafed  to  Mm  for  a  certain  term  of  years,  with  all  commons  thereunto  appertaining.  Bat  adjudged^ 
that  though  this  common  was  appurtenant  to  the  me(ru4ge  and  clofe,  yet  the  leHee  cannot  have  it  by  tUia 
pRfciipcion^  for  an  u/are  ought  tb  be  perpetual,  which  cannot  be  in  this  cafe,  becauCe  it  is  interrupted 
by  eftry  new  leafe ;  be&des,  leflee  for  years  can  never  have  right  to  a  common  by  prefcription,  becaufe 
tbere  is  a  pertain  commencement  and  determination  of  his  eftate  $  Jnd  an  ufage  annexed  to  iach  an  eftate 
caocot  be  good,     i  Bulft.  17.  Hill.  7  Jac.  B.  R.  Grimes  v.  Peacock.  2  Browni.  ill*  S-  C. 

A^Qcd,  favt  ^djoaned* 

i8»  In  trefpafs  for  chafing  fheep,  &c.  the  defendant  juftified, 
for  that  the  place  where,  &c.  was  the  freehold  of  John  Theed  ; 
the  plaintiff  jrepliedy  and  prefcribed^^r  common  for  6oJbeep  levant 
and  couchant  itpm  hir  tenements;  and  averS)  that  he  put  in  60  (heep, 
&C.  to  eat  the  grafs  and  u£e  the  common,  &c.     The  defendant 
traverfed  the  prefcription,  which  was  found  for  the  plaintiff;  and 
it  was  moved  in  arreft.  of  judgment,  that  the  plaintiff  *  had  not  *  Cro.j.44. 
alleged  that  the  60  Jheep  which  he  put  in  the  place  where,  &c.  g'^^^p*^ 
^iiere  levant  and  couchant  t^^  his  tenements  ;  and  if  they  were  not,  v.'  r ringer. 
then  the  defendant  might  lawfully  diftraiii  them  damage  feafant ;  s.  P.  Ad- 
fed  non  allocatur ;  for  the  defendant  might  have  taken  advantage  {^^^^ft^ 
of  it  by  a  demurrer  or  a  rejoinder;  but  when  he  rejoined  and  c.  B.u'^. 
traverfed  the  prefcription,  which  is  found  againil  him,  the  %t)ant  ix4*  <:'>cm 
efan  averment  is  aided  hythefiatute  of  jeofails.     Saund.  226.  Pafch.   fovs^'thlit 
a  I  Car.  ^.  B.  R*  Stennet  v.  Hogg.  the  gift  of 

the  bar  it 
tiie  right  to  burthen  the  pIaintiflF*s  foil;  and  when  the  plaintiff  tjkfs  iiTuc  on  that,  and  controvertathat 
rrght,  he  admits  there  was  not  any  trefpafs  in  the  cafe,  and  that  the  defendant  had  fuch  a  right.  H6 
lijcswiie  admits,  that  the  defendant  hat  brought  himfelf  within  that  right,  becaufe  it  would  have  been 
nagatory  to  have  denied  that  right  of  prefeription,  which,  if  it  bad  been  found,  the  plaintiff  had  not 
brought  himfelf  within  it  \  and  therefore  the  traverfe  of  fuch  gift  of  the  bar  is  waved>  and  an  admittance 
of  fuch  collateral  ciFcumftaocct. 

19,  In  replevin,  the  plaintiff  prefcribed,  fetting  forth,  that  there  ^•"n*^'  35o- 
ore  divers  freehold  and  copyhold  tenements  in  the  manor ^  and  that  he  is  ^^^  Court" 
fnfed  of  a  freehold  tenement^  and  that  he  and  the  other  freeholders^  and  fecmed  to 
all  tbofe  whrfe  efate  they  have^  time  out  of  mind,  fmul-cum  the  copy-  *"*^^''j^  ^*'*' 
hMers  have  hadfolam  hffeparalem  pafluram  of  the  faid  place,  omni  good."  ^ 
anno  omni  tempore  anni ;  and  then  he  pleads  a  ctifiomj  that  the 
ccpyb^ders  fmul^cum  the  freeholders ,  time  out  of  mitidy  have  hadfolam 
&  Jeparakm  paflurmn  om^i  ai^no  omni  tempore  annij  &c.    The 

plaintiff 
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plaintiff  demurred  generany;  exception  wai  taken ;  i  ft.  That  fay* 
ing  the  prefcription  in  himfeif  and  all  the  freeholders  is  not  good| 
for  that  every  one  ot^ht  to  prefcribe  by  himfeif,  and  not  he  for 
bimfelf  and  all  the  other  freeholders.  2dly»  He  ptcfcribed  for  hinw 
felf  and  all  the  freeholders,  firaal*ciun  Ac  copyholders,  and  yet 
he  laid  a  cuftom  for  the  copyholders,  fimnl-cum  the  frediolders^ 
andyi  mixed  a  prefcription  and  a  cuftcm  together^  which  cannot  be, 
for  the  one  is  laid  in  the  perfon  and  the  other  in  the  place;  but 
that  he  ought  to  have  faid,  that  he  and  all  thofe  whofe  eftate  he 
has  fimul-cum  the  freeludders  and  the  copyholders  time -out  of 
mind,  have  had,  &c.  But  the  Court  over-ruled  die  exceptions 
upon  a  cafe  of  Kettlbborough  v.  Wblls,  Trin.  1654.  where 
C  2^9  3  fuch  pleading  was  adjudged  good.  Lev.  268,  z6^  Trin.  zi  Car.x» 
B.  R.  Potter  v.  North. 

20.  In  trefpafs  {at  breaking  his  ch^e  in  L.  in  D.  on  the  firft  of 
jlprii,  21  Car.  2.  the  defendant  pleaded  a  prefcripiion  Jhr  common^ 
znd  ju/Hfied  the  putting  in  his  cattle  on  thefirfi  of  Augujjl^  20  Car.  2* 
qua.  efi  eadem  tranfgreffio,  &c.  and  upon  deihurrer  it  was  obje£led 
to  this  plea,  that  the  plaintiff  had  laid  the  trefpafs  to  be  done  on 
the  firft  of  April,  21  Car.  2«  and  the  defendant  joftified  on  the 
firft  of  Auguft,  20  Car.  which  varies  from  the  time  in  which  the 

,  trefpafs  was  laid  in  the  declaration,  whereas  he  ought  to  juftify 
on  that  very  time  %  but  it  was  adjudged,  that  the  plea  was  good 
in  fubftance,  becaufe  the  defendant  had  averred,  ^at  it  is  eadem 
tranfgreflio  of  which  the  plaintiff  complained ;  and  the  plaintiff 
having  demurred  generally  to  it,  this  is  but  matt^  of  form,  and 
not  fubftance,  of  which  no  advantage  can  be  taken  upon  a  general 
demurrer.  And  the  defendant  had  judgment.  2  Saund.  4.  HilL 
21  &  22  Car.  2.  B.  R.  Mellor  v.  Walker. 

21.  Where  one  pleaded,  ^IcaX  fetfitus  fmt  rfem  houfe  and  20  aerer 
of  iand,  this,  it  was  faid,  muft  be  intended  of  a  fe6-4impie  j  and 
when  he  afterwards  fays,  de  jure  habere  debuifit  common^  thofe 
words  amount  to  a  prefcription.  Arg.  4  Mod.  420.  in  the  cafe  of 
Strode  v.  Btkt,  cites  Pafch.  33  Ctf.  2.  B.  R.  Rot.  109.  Brook* 
ing  V.  Bond. 

22.  The  plaintiffs  intitk  tbemfelves  to  each  of  them  a  mitty  and  de^ 
clare  that  they  had  ufed  to  repair  the  faid  mills,  and  prefcribe^  thm^ 
all  the  inhabitants  within  the  manor  had  ufed  to  grind  omnefru^ 
incntum  that  theyfpenty  £^r.  at  their  millsj  or  at  the  millofoneofthem* 
Two  exceptions  were  taken  on  the  declaration  by  the  Court ;  for 
as  this  prefcription  is  alleged,  jpoffibly  one  of  the  plaintifis  might 
have  no  caufe  for  a£lion ;  for  if  A.  has  an  ancient  mill  where  the 
inhabitants  ufed  to  grind,  and  B.  ere£ls  a  new  mill  in  the  fame 
town,  it  may  be  truly  faid,  that  the  inhabitants  are  to  grind  ac 
the  mills  of  A.  and  B.  or  the  mill  of  one  of  them,  although  ther 
were  not  obliged  at  all  to  grind  at  the  mill  of  B.  per  Hale  Ch.  /• 
but  to  intitle  them  both  it  ought  to  be  alleged,  that  all  the  cora 
not  ground  at  the  mill  of  A.  ufed  to  be  ground  at  the  mill  of  B. 
and  that  all  the  corn  not  ground  at  the  mill  of  B.  ufed  to  be  gronnd 
at  the  mill  of  A.  and  (hen  both  had  been  intitled.  (2d  ejiception.). 


Hiey  prefcribe  to  grind  omne  frumentum  (pent  in  their  bonfes, 
vfaich  is  not  good  ;  for  it  may  be,  diey  fpent  corn  and  never 
ground  it  ail ;  as  what  they  give  their  pigs  and  hens,  and  make 
frumenty  widi,  which  they  fliall  not  be  obliged  to  grind ;  but  it 
ihooki  have  been  faid,  otrniia  grana  moHenda  /  and  Twifden  cited 
Atlifse  and  Charlesworth's  cafe  -j  where  the  prefcription  was 
adjudged  bad  for  this  point.  Judgment  for  the  defendant.  Freem* 
Rep.  20.  p).  22.  Mich.  1671.  Harvey  and  Corydon  v.  Wilioagh- 
hj,  in  C.  B. 

23.  A  man  hath  an  acre  of  freehold  in  a  great  fields  U  which  Freem. Rep«' 
cumnim  doA  belmgy  now  he  cannot  in  his  prefcriptwn  lay  it^  that  he  3[^w'^' 
hath  common  in  the  whole  field,  bnt  in/itch  a  pari  of  the  field,  as  Cokbet'i 
in  that  towards  the  ec^  part  ornoefi  part  ttf  the  field »  becaufe,  if  cafe,  7  Rep* 
otherwife,  he  ihonld  then  extend  his  prefcription  to  his  own  land,  ^',^^2,^^ 
which  would  not  be  good  \  and  becaufe  he  had  here  laid  his  pre-  landtiy^ns 
fcription  to  the  whole  field,  he  was  nonfuited^  &c.    Clayt.  19.  intennizei 
pi.  31.  Conyew  v.  Jackfon.  ^^^^ 

Siepttfcrifaed  for  common  \  apd  he  laid  his  prefenption  in  sH  tb*feU  except  bit  9vn  lands*  The  Court 
a|Red  that  caTe^  and  faid,  that  that  judgment  was  affirmed  for  good  law  in  the  cafe  between  the  IioaB 
Claik  and  Sik  Thomas  Williamson  3  which  was  the  fame  cafe. 

14.  In  trefpafs  for  breaking  his  clofe,  and  fifhing  in  his  feveral 
fifliery ;  the  defendant,  as  to  the  clofe,  pleaded  that  the  earl  of 
Warwick  was  feifed  in  fee  of  the  manor  of  H.  whereof  one  acre 
covered  with  water  was  parcel  and  contiguous  to  the  faid  clofe, 
and  fo  prefcribes  to  have  a  necejfary  eafetnent  to  catch  fijh  in  the  faid 
voter  J  and  for  that  purpofe  to  enter  into  the  faid  clofe  andfpread  nets^ 
&C.  That  the  earl  granted  this  manor  and  clofe  to  king  E.  6.  [  290  J 
from  whom  it  came  to  queen  Mary,  who  granted  it  to  T.  Lucy 
in  fee,  with  all  ways,  emoluments,  commodities,  and  heredita- 
ments, &c.  and  fo  derives  a  title  to  himfelf  from  the  faid  T.  Lucy, 
and  juilifies  the  entry  in  his  own  right,  &c.  Upon  demurrer  it 
was  objeAed,  that  this  plea  was  ill,  becaufe  the  defendant  has  prc- 
iicribed  for  a  neceffary  eaiement,  but  does  not  fay  that  it  war  necejfary 
for  catching fi/h  ;  it  was  anfwered,  that  the  word  eafement  is  known 
in  law,  \tis  a  genus  to  feveral  fpecics  of  liberties,  which  one  may 
have  in  the  foil  of  another,  without  claiming  any  intcreft  in  the 
land  itfelf.  And  per  Cur.  it  is  a  known  term  in  law,  but  here  the 
thing  itfelf  is  fet  forth,  (viz.)  to  catch  filh,  &c.  and  certainly  no 
inftance  can  be  given  of  a  prefcription  for  fuch  2u  liberty,  by  fuch 
a  word  or  name ;  therefore  a  rule  was  made  to  fet  the  prefcription 
right,  and  try  the  merits.  4  Mod.  362.  Mich.'  6  W.  &  M.  B.  R* 
Peers  v.  Lucy.  '  » 

25.  D/  antique  in  a  count  is  a  prefcription.     Per  Holt.  Ch.  J. 
Skin.  621.  in  the  cafe  of  Stroud  v.  Birt. 

26.  Where  one  intitles  himlelf .  to  a  duty  and  remedy  hy  pre-  Allege 
fcription,  he  irmH  fet  out  his  remedy  wholly.   Indeed   if  you  pre-  ^'^^^^^' 
fcribc  to  a  duty,  you  may  have  debt  for  it  without  prefcription,  bat  "^     ^^ 
you  cannot  i///?rj//;  without  it  j  and  if  you  prefcribe  for  a  duty  and 

diftrcfs. 


^0  pcefttititfon^^ 

difti'cis,  you  cannot  by  virtue  tbtxeofJiU,  without  a  prtSctipdM 
for  felling  too }  becaufe  a  prefcriptian  may  be  to  diftnun  without 
felling.  Per  Holt.  12  Mod.  sap- 
It  n  a  good  27.  A  man,  in  replevin,  prefcribed  that  the  plaintiflT  and  his 
^/tj!n"fli  ^<^ftoTS>  and  thofe  whofe  eftate  he  has,  have  had  common  in  his 
ibeflmntiff  land  where>  &c.  and  that  the  plaintijj^  and  bis  ancefiors  have  ujed  t9 
mudaUjetjed  pay  lox.  rent  per  ann.  to  him  and  his  anceftorsyor  the  fame  common^ 
i^D.'i^  and  •J  avowed  for  10/;  and  good»  notwithftanding  that  he  did  mi 
Len'feifid  of  prefcribe  that  he  and  his  anceftors^  isfc.  have  had  the  rent,  but  that 
the  rmt  time  (he  Other  has  paid  It,  and  is  all  one,  per  GuTk  quod  nota,  and  this 
«/^SV  **  "®^  ^^^^*  ^"*  annuity;  for  he  cannot  have  aflife}  becaufe  lie 
thit'piaiur.  cannot  have  rent  out  of  his  own  land,  and  yet  a  good  piefcripi* 
*'^'k^  tion,  per  Cur.  But  he  ought  to  allege  feifin,  per  Cur.  and.fo  fee 
«Dnceffic  *  prefcription  to  difirain  in  his  own  land.  Br.  Prefcription,  pL  I. 
Br.  Pk.    .  cites  26  H.  8.  5. 

foiptiony. 

fL  16.  cites  *  22  H.  4.  7.  •  *  It  ihottld  be  zi  H.  4.  8.  pi.  13. 

28.  A£Hon  upon  the  cafe,  that  whereas  betwixt  the  plaintifTs 
houfe  and  the  defendant's,  there  was  a  little  piece  of  ground,  called 
a  Twitchell,  upon  which  he,  and  all  thofe  whofe  eftate  he  hath,  had 
ufed  tofet  their  ladders  to  repair  their  houfe,  zndfays,  that  he  poffef- 
Jionatus  ejl  of  the  faid  houfe,  &c.  and  that  the  defendant  ereSed 
a  wall  there,  per  quod  he  could  not  fet  his  ladder ;  and  per  Curiam, 
the  plaintiff  hath  not  well  prefcribed,  for  he  hath  laid  the  pre- 
fcription in  himfelf,  and  thofe  whofe  eftate  he  hath,  and  Ciys, 
that  he  poffejfionatus  fuit,  which  cannot  be  intended  hut  of  a  partis 
cular  ejlate,  as  a  leate  for  years,  and  a  leflee  ought  not  to  pre- 
fcribe  in  his  own  name  \  Rainsford  fsdd,  if  he  ha<l  faid  (eifitiis, 
it  might  have  been  well  enough.    Wylde  faid,  it  muft  have  been 
feifitus  infeodoj  or  elfe  it  might  have  been  but  an  eftate  for  life  \ 
but  if  he  had  laid  it  in  the  occupiers,  perhaps  it  might  have  been 
good,  being  but  an  eafement.    Freem.  Rep.  357.  pi.  453.  Mich. 
1673.    Matches  v.  Broughton. 
aShow.  195.       29.  Plaintiff  declared,  that  he  was  feifed  of  a  tenement,  and 
1^^*        that  he  and  all  thofe  whofe,  &c.  had  ufed  to  fetch  pot-'^water  £nom 
Car.2'.EJL.  ^^  defendant's  clofe ;  iffue  was  taken  upon  the  prefcription,  and 
s.c.  Stayed  found  for  the  plaintiff;  but  the  Court  held  the  declaration  was  iU, 
S^^otber  ^^^^^^  *^  plaintiff  did  not  fet  forth  that  he  was  feifed  iti  fee:  for  a 
fi(fc  prefcription  cannot  be  annexed  to  any  thing  but  to  an  eftate  in 

s.  c.  tbac  fee  \  therefore  this  is  a  defeA  in  fubftance,  and  not  aided  by  a 
wa^^d  vcrdia.  And  the  judgment  was  arrefted.  2  Mod.  318.  Tx^ 
j*  for  not     30  Car.  2.  B.  R.  Scoble  v.  Skelton. 

ihewiog  how 

feifed ;  for  unlefs  he  was  fiufed  in  fee ;  he  could  not  pre(cribe.  And  Qpon  bdsf  mofed  ^aia  bj  Tie- 
main,  the  Court  held  their  former  opinion.    Skin.  36.  pl«  3.  Pafch.   34  Car.  »•  B.  R. 

t  [  291  ] 

f— ^f  "fc  30.  In  cafe  the  plaintiff  declared,  that  the  office  of  poft-mafter 
Wot  laying  y^^g  ^xi  ancient  ^ce,  to  which  feveral  fees  were  belonging  for  carry- 
mTnd!"  °  i"g  letters ;  but  did  not  fay,  they  had  belonged  time  out  of  wM  s 
and  it  was  held  well  enough,  for  being  alleged  to  be  an  ancient 

office^ 
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^1  and  that  (uck  fees  did  belong  to  it»  Ke  need  not  prefcribe 
fdr  them.    Latch.  87.     Lord  Stanhope  t.  Ecquefter. 

31.  One  prefcribed,  that  all  the  occupiers  of  B«  haiuertatt  Isf 
habert  amfueverunt  common  in  fuch  a  town  in  C.  ratione  vicinagii^ 
but  did  mt  allege  time  out  of  mind ;  which  the  Court  held  to  be  ill, 
becaufe  the  prefcription  is  the  foundation  for  common  of  wcinage  s 
but  it  is  eAemMnfcy  where  a  man  claims  common  appendant  i  for  in 

fuch  cafe  the  plea  would  be  *  double,  if  the  defendant  prefcrib*  •  Orlg.  !s 
cd  to  it.     Latch.  161.  Jenkins's  cafe.  (doubt}. 

32.  Trefpafs  for  taking  and  carrying  away  his  cheefes,  defendant 
jullified  for  tliat  he  w^^^feifed  in  fee  of  Chipping  Sudbury,  and  of 
an  ancient  market  there  held  every  Thurfday,  and  that  he  and  all 
thofe  whofe  eftates  he  hath,  had  ufed  to  have  a  penny  for  every  hw^ 
dred  4f  cheefe  ixpt^ed  to  fait  in  the  market,  in  the  name  of  the  pitcln 
ing penny ;  and  upon  denial,  to  dilbrain,  &c.  and  that  a  hundred 
of  cheefe  being  expofed  to  fale,  and  id.  being  demanded  and  not 
paid,  he  diftrained.  Upon  demurrer  it  was  obje£led,  that  the 
defendant  had  not  made  a  fufficient  title,  not  having  laid  an  ufage 
time  out  of  mind,  but  only  by  que  eltate  he  hath,  and  the  whole 
Court  was  of  that  Opinion.  And  judgment  for  the  plaintifi;— « 
2  Jo/a27.  Mich.  34  Car.  2.  B.  R.  Goodwin  v.  Brooks. 

33.  Cafe,  and  declared,  that  he  was  feifed  of  fuch  lands,  &c.  r- *-*'■' n 

And  that  he  aai  all  thofe^  whofe  eftate  he  h^d  Jsmul-^um  quibufdam  y°"^""- 
oTus  tentntibuSf  tenants  by  copy  of  court-roll,  de  manerio  in  J.  time  " 
out  afmindf  have  had  folam  pafiuram  in  fuch  a  clofe,  and  the  de- 
fendant had  difturbed  himj  and  upon  demurrer,  it  was  obje£led 
to  the  prefcription,  that  (cum  aliis  tenentibus)  is  uncertain^  both 
as  to  their  kind  and  number  ^  and  that  de  manerio  in  J.  is  uncertain 
alfo  what  manor  is  intended,  and  every  manor  has  a  name,  and 
there  may  be  feveral  manors  in  one  vill ;  for  which  reafons  the 
Court  held  the  declaration  ill,  and  gave  judgment  for  the  de- 
fendant«  2  Lev.  178.  Mich.  28  Car.  2.  B.  R.  Underwood  v. 
Saunders. 

34.  The  declaration  was,  that  he  \r2i%  feifed  of  a  meffuage  or  te»  iShow.195, 
fietnentj  and  that  he  and  ally  Iffc.  by  himfelf  or  firvants  had  fetched  \l^^^iJ* 
watery  ^c.     Exception  was  taken  that  mefluage  {or)  tenement  is  fuage  (or) 
uncertain,  and  fo  (by  himfelf  or  fervants)  but  non  allocatur.  Skin,  tenement 
36.  pL  3.  Pafch.  34  Car.  2.  B.  R.  ScobeU  v.  I^k^lton.  rdicntugh-, 

becaufe 
every  afeefTuage  is  a  tenement.  And  that  the  other  exception  wai,  becaufe  it  was  for  bm  and  bis/ervatits, 
vliacat  his  fervaats  had  no  eftate  ^  but  held  well  enough. 

35.  In  an  a£lion  for  toll,  a  prefcription  was  laid  to  have  a  quart 
de  quoUhet  faccoy  Angl',  a  fack  of  com y  for  toll ,  and  moved  in  ar- 
rcft  of  judgment,  becaufe  ^fach  was  a  meafure  not  known  in  lanvy 
and  therefore  it  ought  to  have  been  explained,  or  otherwife  it  is 
uncertain }  but  Dolbyn  faid,  a  fack  was  ^  nieafurc  very  well 
known  in  that  county,  and  was  there  as  certain  as  a  bufliel^  and 
fo  he  and  Jones  difallowed  the  exception,  caeteris  abfcntibus. — 
Frccm.  Rep.  483.  pi.  662.  Mich.  1680.  -Wincombe  y.  Colborne. 

36.  Cafe^ 
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•  The  Ch. 
J.lMdhere 
ihattlie 
•rercripdon 
h  laid  CO    ' 
have  the 
Aeep  going 
infza  com- 
jmioescam* 
■OS  ic  terrio 
tonade 
GraBcefler» 
to  be  folded^ 
audcerrilo- 
tia  is  a  word 
wiknown  in 
the  law,  fi> 
jK>  certainty 
in  the  pre- 
^ipdoii* 
Ibid* 


l^refcription. 

35.  Cafe,  tec.  wlicreinthe  phmtiff  declared,  thai  the  provo/f  ani 
/cho/arj  of  Kin^s  College  m  Cambridge  were  felfedtn  fee  of  a  mejffttage 
in  Grancefter  in  C.  and  t6o  acres  ^  arable  land,  lying  in  the  com^ 
monfelds  of  Grance/ler  zforefzldf  and  that  theyy  and  all  thofe  %vbofe 
efiate  they  bad  in  die  faid  tenements,  have  time  out  of  mind,  &c» 
for  themfelyes,  their  farmers,  &c.  had  lihertatem  faldagii  of  oU 
Jbeep  (except,  &c.)  going  and  depq/luring  on  the  common  fields  far  • 
territona  ^Grancefier  upon  the  faid  160  acres,  and  fets  forth  a 
title  under  the  faid  proToft,  &c.  and  tbat  the  defendant  did  fui  in 
loofbeep  into  the  faid  common  fields  of  G.  and  depaflured  them 
there  for  a  certain  time,  hut  them^  in  or  upon  the  faid  160  acres 
or  any  part  thereof,  minime  faldavit  fcut  ipfe  debus  t,  nee  permifst 
ipfum  querentem  habere  beneficium  faldagii  earundemy  and  ihews  hov 
the  defendant  was  not  within  the  exception.  The  Court  held  the 
declaration  infufiicient,  for  the  uncertainty  of  the  woxAfaldagium  g 
and  if  the  word  did  imply  as  £he  plaintiff  had  infifted,  it  (henld 
have  been  fet  forth,  viz.  that  the  plaintiff  had  fet  up  a  fold  where 
the  iheep  were  to  have  been  folded,  he  being  to  do  the  firft  a& ; 
2Xi6ficut  debuit  is  not  fufficient  here  for  the  obfcurity  of  the  word 
(faldavit)  fo  that  it  appears  not  to  the  Court  what  ought  to  hare 
been  done  on  the  defendant's  part ;  and  to  fay,  non  permifit  die 
plaintiff  habere  benefidum  faldagii  was  not  good,  without  fliewing 
how  he  difturbed  him,  as  8  Co.  in  Francis's  case*  But  nota  that 
was  upon  demurrer,  but  here  it  is  not  faid  non  pertrnfii  the  plaintiff 
habere  faldagium,  or  nonpermiftt  eumfaldare^  but  non  habere  benef" 
dum  faldagii:  fo  that  it  was  not  certain  what  was  meant,  for  die 
iheep  might  be  folded,  and  yet  he  might  be  deprived  of  the  benefit 
of  the  foldage  \  and  for  thefe  reafons  the  judgment  was  ftayed  by 
the  opinion  of  the  whole  Court«  2  Vent.  138.  HilL  1  W.  &Ia« 
C.  B.  Dickman  v.  Allen. 


Id  whom.  37.  In  trefpafs,  the  defendant  juftified  in  F.  becaufe  he,  and  alt 
lis  predeceffbrsy  and  ail  their  tenants  at  will  of  the  manor  of  D^  have 
had  common  of  turbary  in  the  place  where,  &c.  time  out  of  mind, 
and  no  prefcription  ;  per  Cor.  for  the  lord  cannot  prefcribe  in  him' 
f elf  and  Ins  tenants  at  will ;  for  tenants  at  will  cannot  prefcribe  ; 
but  the  lord  fliall  prefcribe  in  himfelf  and  his  predecejjors,  or  his  an- 
cejlorsj  or  thofe  whofe  ^ate,  &c.  for  them  and  their  tetiants  at  mUt 
and  diis  is  well*  Note  the  diverfity.  Br.  Prefcription,  pL  3. 
cites  9  H.  6.  62» 

38.  Trefpafs  againft^Jvfm/,  fuppoftng  the  trefpafs  to  be  done  in  S* 
and  the  bailiff  if  C,  demandid  conufance  of  the  plea,  becaufe  they  and 
their  predeceffors  time  out  of  mind  have  had  conufance  of  pleas  in 
B.  by  which,  &c.  and  the  title  of  the  prefcription  traverfed.  7  H.  6. 
45.  b.  pL  287. 

S.  C.   and 

fays,  [ibm^what  obfcarcly]  quod,  miror ;  for  It  feems  that  a  man  auy  frrfcribe  tc  Md  pleat,  but  esf  £9 

39.  In  trefpafs,  the  defendant  prefcribed  in  him  and  his  ancflorr^ 
Bnd  in  thofe  whofe  eflati  he  has  in  fuch  a  houfe  and  land  in  D.  to  bt 

keeper 


■V 
Br.  Prs- 
fctiption, 
pi.  i8.  cites 
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ifeper  of  tie  wood  of  D,  taking  yearly  of  every  commoner  there  1 2I. 
The  defendant  pleaded  grant  to  him  for  a  certain  time  cxpiredy  a?id 
traverfed  the  prefcriptiony  and  well,  tnough  it  was  in  trefpafs,  and 
the  prefcription  admitted  in  him  and  his  anceftors,  and  in  thofc 
whofe  eftate,  therefore  it  is  not  double,  as  it  teems.  Br.  Prefcrip- 
tion, pi.  95.  cites  1 1  H.  6.  2. 

40.  In  trefpafs,  the  defendant  injure  uxoris  prefcribedy  thatfhe  and 
her  ancefiory  ivhofe  heir^  &c.  have  had  rent  of  20s,  per  annum  time 
out  of  mind  of  the  prcmifes,  and  that  they  have  ufed  to  diflrain  for  it 
when  it  was  arrear,  by  which  he  took  as  diftrcfs  for  fo  much  arrcar. 
The  plaintiff'  faidj  that  the  feme  and  her  ancejlors  have  not  been  fifed 
of  this  rent  time  out  of  mind;  prift  ;  and  the  others  c  contra,  &c* 
and  fo  fee  prefcription  traverfd  in  trefpafs^  and  yet  this  goes  to  the 
righty  but  there  are  feveral  cafes  of  this  ia  the  Book  of  Entry  of 
Picas.     Br.  Prefcription,  pL  19.  cites  19  H.  6.  34. 

41.  Prefentment  ivaSy  that  the  prior  of  D»  ought  tofcourfuch  away 
in  D,  by  reafon  of  his  land  in  D.  and  that  he  and  his  predecefforsy  &c. 
have  ufed  to  four  ity  and  it  is  not  held  double,  and  therefore  the 
defendant  was  compelled  to  traverfe  bbth  the  points ;  qiiod  nota. 
Br.  Double,  pi.  io6.  cites  21  E.4.  73. 

42.  Where  prefcription  is  alleged  in  a  rent  or  commohy  and  the    [  203  1 
ather  alleges  unity  ofpojfeffton  of  the  rent  or  common,  and  the  land 

out  of  which,  &c.  this  is  a  good  plea  without  traverfmg  the  confix 
nuance  of  the  prefcription ;  per  Hufley.  Br.  Traverfe  per,  &c. 
pL  185,  cites  5  H.  7.  ri,  12. 

43.. In  trefpafs  quare  c^aufum  freglt  in  C.  the  defendant  plead- 
ed, that  the  manor  of  C,  is  an  ancient  manor,  and  that  within  the 
faid  manor  is  a  cuftom,  that  every  tenant  haberet  a  way  over  the 
place  where,  &c.  Upon  which  the  plaintiff  demurred  ;  and  judg- 
ment was  given  for  the  plaintiff  that  the  plea  is  ill.  Sid.  237. 
Hill,  16  &  17  Car.  2.  B.  R.  Cornelius  v.  Taylori 


Without 
ng 


44.  In  af/ife  of  rent  y  he  who  prefcribes  iil  him  and  his  anceftorsj 
and  in  thofe  whofe  eftate  he  has,  ought  to  (hew  deed. of  the  rent ;  ^^^ 
for  que  ejlate  cannot  be  of  a  rent  without  de'cdy  by  which  th^  plaintiff  deed. 
jhewed  deed  of  grant  of  the  rent  to  his  anceftot,  but  did  not  fl}ew  ^ — - 
deed  of  commencement  of  the  renty  and  therefore  ill  by  the  befl  opi-  p'  ^"  ?'" 
hion ;  for  a  mati  may  prefcribe  in  hiiji  and  his  anceftors,  &c.  with-  tionj  pi!'47. 
out  (hewing  dced^  but  not  in  a  que  eftate  of  a  thing  which  cannot  be  c«tea  22  Afk 

granted  without  deed,  unlef^  he  (lie\rs  deed  thereof;  contra  of  ac^  -^ ^^ 

fuittal  in  him  and  thofe  whofe  eftate  the  lord  has  in  the  feigniory,  prejcr'^em 
ox  oi  ccinmon  appendant  y  or  eftovers  appendant,  &c.  there  he  may  rent  pared 
frefcribe  by  que  eftate  without  (hewing  deed.     Br.  Prefcription^  '/"'  ''^^"" 

*,  .>'_....  o  r»    dant  to  a  ma- 

pl.  29.   Cites    24  E.  3.  23.  39.  ror -without 

fpcculty,    Br,  Prefcription,  pl.  47. — 'rrr^Anti  in  rent  refrr-vtJ  fsr  ^juaUfy  ofparttfhn,     Br.  Prefcrip- 
tion, i>l.  47. jind  the  reaj'on  vihy  rent  may  be  piefcribed  tot  vviihoar  ihc.ving  deed,  where  it  it 

parcel  or  appendant  tv  the  manor  or  Und,  /j,  bcccif-.  the'rr:ar;or  cr  Invd  rr.jy  f-jfi  ty  U'Viry  ivittout  decJ, 

»ad  then  the  rent  pafTri  with  it  aa  annexed  to  it,      Rr.  I'refcription,  pi.  47.  circs  2s  Aff.  5. • 

Br.  Mun/lrans,  pl.  91.  dies  S.  C.  Rut  Br.  PrelVrlptiun,  pl.  48.  circs  23  Afi.V6.     Contra,  that 

m  ajti^effitnt  Xjae  plaintiff  pre f  r. bed  in  him  ard  h'n  an^eftriy  and  in  ib:J'^  t/s/cr  ej}jte  bit  ance^fr:  IjJ 
time  $ut  cfm:r,d^  3.'»d  it  wa>  adjudged  a  good  iilii  wi'houi  ih^v/ing  fpeciaiiy  of  the  quee(Ute  or  ocherwife. 
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»nd  tht  iame  jadgment  affirmed  In  B.  ft.,  in  writ  of  error.    Br.  PnfcriptiQB,  pi.  4S.  cjtet  23  Aff.  S* 
>Br«  Monftransy  pi.  94.  citss  S.  C* 

45.  A  man  cannot  prefcrlbe  in  htm  and  his  predecejjbrs^  and  in  alt 
thofe  nvhofe  eJlaU  he  has  in  a  hundred^  without  (hewing  ^£r^^£f/i^j«/ 
tRatei  per  Hill.     Br.  Prefcription,  pL  15.  cites  11  H.  4.  15. 


.  (Z)     Equity. 

!•  ^HE  conftablc  of  the  CafUc  of  Glouccftcr  exhibited  abill 
'^  againft  a  brewer^  fetting  forth^  that  he  and  all  hispredtce^ 
firs^  Conftablesi  &  c.  have  ufed  to  have  1 2s,  of  every  brewer  within  the 
city  of  Gloucefter,  and  that  the  defendant  refufed  to  pay  it.  And 
Noy  demurred^  hecaufe  no  confideration  was  laid  in  the  bill,  by  which 
it  might  arife  and  commence.  But  the  bill^was  ruled  by  the  Court 
to  be  good.  Litt.  R.  103.  Trin.  4  Car.  in  the  Exchequer. 
The  Conftable  of  the  Caftle  of  Gloucefter  v.  a  Brewer. 

2.  The  lieutenant  of  the  Tower  of  London  exhibited  a  bill  as  to 
certain  wine  claimed  by  him  of  every  Jhip  laden  with  it^  and  he  was  re* 
lieved.  And  it  is  fufficient  to  maintain  the  prefcription,  that  it 
might  have  a  lawful  commencement  though  now  the  caufe  andcor^dera* 
tion  is  not  known ^  For  in  many  cafes  the  confideration  is  traniitory> 
as  payment  of  fuch  a  fum,  &c.     Litt.  R.  103. 

3.  It  is  a  common  cafe  in  Chancery,  where  a  man  has  ufed  to 
have  a  rent  out  of  fuch  a  manor  time  out  ofmind^  but  knows  not  by 
whom  he  has  it,  or  what  rent  it  is,  whether  rent-fervice,  rent-chareci 

£  294  3  ^'  ^^fi^  what  he  has  it,  but  only  that  he  has  ufed  to  have  it,  if  it 
be  deuined,  to  fue  there  for  it :  per  Walters.  Litt.  R.  103.  in  the 
cafe  of  the  Conftableof  the  Caftle  of  Gloucefter  v.  a  Brewer. 

For  more  of  Prelcription.  in  general,  fee  Cilftllfn  Ot  9iQICIP|S> 
Common^  Cultom,  ^U?  $(tdte»  and  other  proper  tiUcf» 


t  294  ] 


[l^refentation,]  i^atfon*  i^atton* 


FoL  334. 


(A)    Vicarage.     [Who  might  create  a  Vicarage.^ 

[i.  'TpHE  firdinafj  cannot  create  a  .vicarage  without  the  apnt  ^'^^J""^ 
^     of  the  patron.     16  E.  3.  Quare  Impedit,   145,    5  E.  2.    3^*.cap?i7, 
Quare  Impedit,  195.  per  Paft^  x6£.  3.  Monitrans  de  faits,  166.  Ati. 

per  Pall.  1  caragecw- 
*                -^  not  be  cre- 
ated «rithout  the  tSStnt  of  the  patron  j  per  Dodertdge.  Roil.  Rt  464.  Trin.  14  Jac.  la  Cam.  ScacCt 
in  cafe  of  Colt  v.  Glover. 

[2.  The  parfirij  patron^  and  ordinary^  may  create  a  vicarage,  whh* 
Mt  the  affent  of  the  iingy  though  the  vicar  fhall  be  a  corporation  ; 
for  this  is  a  corporation  by  the  common  law.  Contra  17  £«  3.  5 1. 
Admitted.] 

[3.  A  paffon  appropriate  and  the  ordinary  might  before  thejlatute  of  Watf.Comp. 
dijfoluttom^  create  a  vicarage  5  for  the  parion  was  parTon  and  patron.  ^°**  ^^* 
8  R.  2.  Annuity,  53.  17  E.  3.  51.]  u^t^f'^^ 

appropria- 
tion be  du}y  madewhes  the  church  is  full,  he  foppofes  a  vicarage  may  then  be  created,  at  leaft  if  the  in- 
Ciimbent  confent ;  bat  notfoas  to  bind  or  leflen  the  profits  of  the  prefent  incumbent;  however^  it  la 
clear,  that  the  pa:ronand  ordinary  alone  may  create  a  vicarage.     Cites  8  R.  2.  Annuity,  53. 

f4.  If  a  dean  and  chapter^  or  other  fiich  corporation^  as  nuns^  ^c.  WatCComp, 
hadptirfoHs  appropriate^  they  might  with  the  ordinary  create  a  vicarage,  ll?V  „J**,  - 
though  they  themfelves  had  not  the  cure  of  fouls.  Com.  Grendon, 

497-] 

[5.  In  time  of  vacation  the  patron  of  the  parfonage  and  the  ordinary 

may  create  a  vicarage.     8  R.  2.  Annuity,  53.  per  Belk.] 

6.  The  patron  by  laffe^  though  it  be  the  king  himfelf,  is  not  fuf« 

iicient  patron  to  ailent ;  for  the  patron  by  lapfe  has  no  interefy  but  z 

nccefiary  funftion  to  prefent  one  to  ferve  the  cure.     Per  Hobart 

Ch.  J.  Mo.  903.  pi.  1262*  Mich.  10  Jac.  in  cafe  of  Colt  v»  Glover, 


*  [B]     Vicarage.     Endowment.     \^Byivbom^  &f^.]  *ol^^ro 

this  in  Roll, 

[i.]  [40  E.  3.  28.  A.N  endowment  is  pleaded  to  be  by  parfon  and  ?"^J^^*  P*'* 

•^^  ordinary.]  maikcd  (6). 

£nd«>wment 
IhaD  not  be  of  a  vicarage  without  the  affent  cf  the  pdtrofi.  Per  Dodderidge  J.  Mo.  9C0.  Mich,  iq  Jac. 
C«  B.  in  ale  of  Colt  v.  Clover.    Cites  5  ii«  2.  Quare  Impedit,  165. 


?^ 
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•TtotJ.  *  [C]  t  Vicar.    Endowment. 

•f-Vkw'n  [^M.l7  ivicxT  bad ufi J  iyprefi:riplion ftimt  ^Aneof  mcmoTj,  lit' 
he  wh«  h»tk  ^  u  have  tdl  tithes  within  the  parifli,  (exetpt  corn,  which  die 

liril/c^  parfon  appropriate  ufed  to  have,}  viz.  afhajt  and  alfi  of  h^s,  fnm 
■  Tiui^c,  '^  6me  that  they  eame  iitta  England,  fcilicct,  in  the  time  of  H.  8. 
*^  "  and  of  woads,  (which  is  a  dying  plant,)  atid  tinv  rape-feed  iifimi 
oeuia  (•«*  Vji/biti  thepari/b,  there  never  having  been  any  fueh  feed fiiun  ihereit- 
aifoi6aue£  fare,  nor  in  England  till  ef  late  lime,  yet  the  vicar  fliall  have  titho 
•l™|^™«'»  of  this  rape-feed,  and  not  the  parfon  appropriate,  becaufe  this i> 
tbtmjaifttc  '"*'"'•  ^  pTtfcription,  thoagh  \l^x  a  ne^  thing,  for  which  be 
fixliuiuia-  cann&t  prefcribc  Gngly,  tnafinuch  as  the  parfon  is  excluded  of  all, 
^•J^^"-  except  com,  and  this  a  within  the  general  prefcriptitn  ie  have  aS 
(bK  lim*  tithtj,  except  corn.  P.  7  Car.  B.  R.  between 
wbeoiapm.  Rcfolved  per  Curiam,  upon  evidence  at  bar  in  a  cafe 

g^yj™        which  concerns  the  parfon  and  yicar  of  the  pariJh  of 

.  in  Kent,  and  that  thera  was  not  any  difference  as  to  this,  between 

X  Foi.  JJ5,  fuch  endowment  which  Was  J  granted  of  the  other  part,  and  fuch 
^-"»  —■*  prefcription ;  for  the  prefcription  prefumcs  an  endowment  prece- 
'?^""'^''    dent.] 

they  ut  commonly  cilW  thechucth,  To  bath  fuch  u  (cm  in  them  ire  cilkdthe  pilTon'i  ckrkt.  Tic 
*iiir  it  ufuilly  ippoinied  and  lUuweil  to  (ciR  ihECurc,  b)r  ||  him  who  hith  ttie  JmprDpiiitioa  of  ibcpwu- 
chiil  trthttj  for  It  the  orJtioii  of  fueh  iinpni|iriidons  a  cernin  iiortioo  of  the  pirfonige  wis  iSovti  inJ 
fnipjit  from  the  reH,  to  miinninihe  litirwho  wis  to  fetre  the  «ure }  fo  thitnow  the  priefl  of  »  pnO' 
chill  chureh,  where  theprediil  titha  ue  impropriiCed,  ii  oUed  ibe  vicar,  h.  e.  vice  reSorii.  ^liit 
feemi  incienlly  they  did  fametimet  ftyle  ibemfelTei  pctpctui  vicin,  becinfe  every  vicarige,  carpOHum- 

llke,  hith  acoalfcuit  fucceOion.     Codolph.  Rep.  ig6.  up.  lE.  f  1. 1|  S.  P.  Per  Divenpoi^  Ar{. 

l^lm.  11).  Micb.  1%  JacB.  R.  in  Brlltonind  W«d'i  ufe.     CiIBCom<497. Vior  iibiilt 

ji(Ir(rK*M:«ii/(r/s«,  refopplyhiipliceinhiiibftnce.  Per  Pophim.  Arg.  Le.  ill.  Trio.  3iElii- 
B.  K..  in  u(c  of  Slug  V.  the  Bijhop  of  I  indiff. 

ui..M_  •■.»  nu  ••  rnn>fn»i>  ]„,  \b  chutchcj  ippTopri iced,  bot  they  commenced  in  10  H.  ].  by  tbe 
icb  provided  ihit  fmm  thcnceforwani  in  cburchci  ipprupriitcr  1  nc^ 
,  but  St  common  liw  iliey  were  removeible,  ind  not  pirpaiuii  »* 
piriiuil  in  theli  inltitution  and  indnwmcnt,  ind  not  of  lemponl  coaa- 
J.  Rep.  98.  incireofBiinaa  T.  Wu<t.— S.  P.  Arg.  4M01I.  it4- 

:rum  liy  fjt  theit  pofTelTioni,  but  their  poOclTrHii  m'ght  be.incmfd 
liniiy.  Ami  there  were  no  endowment!  of  vitirs  litl  the  iiih  of  bnj 
far  the  idrowfoa  of  ■  vicmgetill  Weft-i.«'p.  5.  Noripyjo''* 
ir,  till  4*  E.  3-  "P-  17'  Arg.  PilnU  rij.  Micb.  18  Jk.  B.H.  » 
.ut  it  wai  faid  by  Noy,  Palm.  1 14.  that  viurage.  wet«  long  rime  Ul«» 

\imadibj^a»nicriht  j<t. But  Cro.  J.  (iS.  Noyfi-ii,  thi' if 

■n,  il  uit  Sth  H.  J But  Mottton  J.  faiJ>  that  ticin  tiae  i« 

Mod.R.  II.  in  [lie  of  Clerk*.  Henb. 

irbe  endowed  out  of  a  parfonageo^fl//^  while  tilici 
mewing  within  the  parifli,  upon  all  the  land  afthepo- 
fliall  not  thereby  have  tithes  of  the  glebe  of  the  pw- 
mftlf  is  1  excepted.] 

aragc  was  endowed  before  time  of  mcraory  wn 
of  all  the  v)hite  tithes  growing  and  renewing  within 
3n  all  the  land  of  the  faid  parifli>  the  vicax  fliiill  not 


tPrefentatioa]    parfon.    ipattom  t^9S 

TOW  have  tithes  of  the  land  which  at  the  time  of  the  endowmeni  was  "^^^^ 
parcel  of  the  glebe,  but  mw  fevered  from  the  glebe,  inafmuch  as  at  the/wfl// 
the  time  of  the  endowment  this  land  was  exempted  out  of  the  titbts  ofali 
endowment.  Trin.  38  EL  B.  R.  between  Blenco  and  Marston.  ^^^^'J^* 
Refoived,  and  prohibition  granted  accordingly ;  and  there  by  ^^j  not 
Cook  •  it  is  faid,  that  this  was  one  f  Young's  cafe,  vicar  of  the  have  tithes 
.pariih  of  HoPTON  in  Wiltlhire,  adjudged  and  prohibition  grant-  ^^^l^^j^^ 

ed.]  becau'e  ec- 

clefia  ecdefic  dccimas  folvore  non  debet.     Mo.  910.  pi.  1281.  Trin.    38  Elix.  Blinco  v.  Marftoa 

(f  icar). £ut  if  the  par/on  Usjei  the  glebe,  the  vicar  fliall  have  mmutas  dccimas  of  the  leffec,  aad 

lertbr  (hallha^e  the  great  tithei  ;  but  if  the  endownunt  baifpecial  wordsy  that  the  vicar  fliall  have  iiw««- 
/tfi  det'mascftbt  "/ehe,  then  he  (hall  have  them  }  but  then  ft  ought  to  be  ancient  glebe  at  the  time  of  the 

endowmcnL    mS.  91c.  S.  C. Cro.  Eliz.  479.  pi.  10.  Trin.  38  Eliz.  S.  C.  by  name  of  Bloneo 

T.  Marten Cro.  E.  578.  Mich.  39  &  40  Elia.  B.  R^  S.  C.  Blinco  v.  Borkfdak. 

t  Mo.  510.     Cites  it  as  the  cafe  of  Young  and  the  Parfon  of  Foxley  ia  Wiltfliise— — Cro.  E*479- 
icitei  S.  C.  ^  ^ 

♦  [  296  ] 

[4.  If  a  compofttion  be  between  parfon  and  vicar,  that  the  parfon 
fliall  have  all  tithe  corn  and  hay,  and  the  vicar  all  other  tithes,  and  af- 
ter the  pariih ioners^w  certain  arable  land  withfaffron,  or,  (^c  the 
parfon  ihall  not  have  the  tithes  of  the  faffiron,  but  the  vicar.  Trin. 
7  Ja.  B.  per  Coke  faid  to  be  adjudged.] 

[5.  If  the  yicar  be  endowed  de  minutis  decimis  by  prefcription,  C^.E^4^7« 
and  afterwards  land  which  had  been  arable  time  whereof  menwry,  is  iJMo.'909. 
converted  from  arable,  and  there  grow  minutae  decimae,  the  vicar  pi.  1277. 
fliall  have  them  •,  for  his  endowment  does  not  go  to  the  land,  but  |-^^jj[— 
to  the  fmadl  tithes  in  anyplace  within  the  pariQi.     P.  38  El.  B.R.  pi.^^j/s-cl 
l>etween  B£dingpield  and  Freak^e-]  s.  c. 

Cited  Hott. 
78.  as  adjudged.     Pafch.  3  Tac.  in  B.  R.  and  fays  that  the  field,  planted  with  faflfrtm,  conuined  40 
iKrcs.     And  in  the  principal  cafe  there,  which  was  Uvedall  v.  Tindall,  H»11.   i  Car.  it  waa 
Old  that  all  thefe^cw  things,  z%  faftVon,  hops,  woad,  &c.  if  ir  does  not  appear  by  material  circumftancet 
to  ihe  contrary,  flxall  be  taken  as  minataj  decim« }  and  accordingly  judgment  in  that  cafe  was  given  for 

the   defendant Cro.  C.  28.  S.  C.  and  there  dies  the  principal  cafe  of  Bedingfield  and  FeakCj  by 

of  THE  DxAN  AND  Chapt£»  OF  Norwich's  CAsr*     i'Afch.  43  Elu.  adjudged. 


16.  If  a  vicar  be  endowed  cfa  third  part  of  all  the  tithes  growing  ^/j^J^^J*' 

^nd  coming  within  the  manor  ofD.  he  Ihall  have  the  tithes  of  the  ^j^^^^  ^^J^^ 

franklenants ,  as  well  as  of  the  copyholders ;  for  all  make  the  manor,  (viz.)  baht^ 

P.  38  El.  B.  R.  between  Higham  and  Best  adjudged.]  fartmTuU 

msntmbiad-rum  ^  frnU  ^ucmodocunque  per'venunhm  de  mjnerih  de  B.,  &c.  The  queftion  was,  if  by  thi» 
indoA-mcnt  the  vicar  fiiould  have  the  third  part  of  tl«  tithes  growing  upon  the  land  of  the  freeholdera 
within  the  manor.  The  Court  faid,  that  a  manor  cannot  confiil  without  freeholders,  and  fince  they  are  to 
be  charged  with  the  payment  of  tithes,  one  and  the  other  together  ihall  be  faid  to  be  the  ttthcs  of  the  119a. 
aor :  and  fo  it  was  adjudged  that  the  vicar  fhould  have  tithes  of  the  third  part  of  the  land.  Ow.  58,  59, 
Trin.  36  Eliz.  Higham  v.  Beaft. — -Ow.  74.  S.  C.  by  name  of  Hicham  v.  Deff  j  and  Tanfiel<f 
/aid,  that  the  word  manor  extends  to  the  prccinas  of  the  manor,  and  not  to  the  dcraefnes  and  fervicea 

only S-C.  Cro.  E.  462.  (bis).  Hafch.  38  Eliz.  B.  R.  HeigmaM  v.  Best.     Adjudged  by  Popham 

and  Fcnncr,  the  other  julti  es  not  being  in  court,  that  the  vicar  fliould  have  all  the  tithes,  as  well  of  the 
/fcchoJdcTS  as  of  the  deir.cfncs ;  for  this  docs  not  cicatc  a  new  charge,  but  is  difpofing  •f  the  ancient, 
which  was  due  by  the  tenants,  and  runs  through  the  limits  of  the  manor  ;  but  if  this  had  been  made  be-, 
fore  ihc  cnuncil  of  Latcran,  it  would  not  have  charged  the  freeholders  but  the  dcmciiies  only  5  and  ad- 
judged accoxdln^y  for  the  vicar. 

fy.  If  a  vicar  was  endowed  in  time  ofH.^.  by  the  parfon  appro-  CrtKE.6n. 
priate,   among  other  things  de  decimis  garbarum,  growing  within  a  xboJgh  vi 
liamJct   within  the  parifl),  and  always  after  this  endowment,  the  termini  t'uhi 

Z  3  vicat   ' 


igS  []pteretuation.]   parton.   j^atron. 

*JlX"np^«jJ-  vtcar  h(^d  ufed  t$  have  the  tithes  as  wellofhdy  as  of  com j  thougbnoY 
words  4tci'  ^^  ^^^^  ^^J  garba  fienifies  a  iheaf  of  corn,  and  as  thfc  civSians  fay 
mis  garha-  g^^^^f%nifies  fuch  tKing  as  is  bound  together  by  a  bond,  and  in  their 
rnm  at  thii  books  IS  ufcd  foi  com  and  not  for  hay,  yet  becaufe  it  is  an  ancient 
^cm'xnmal  cndowtticnt,  and  the  ufage  always  after  has  been  fuch  as  is  aforefaid, 
uj4gt  it  ihill  the  vicar  fliall  have  tithes  of  hay ;  for  it  fhali  htprefumed  that  in  the 
th^^^S^**  time  of  H.  3.  hay  ifiight  be  comprifcd  within  the  word  garba,  and 
ufeii  thM  ^^^  ^^  ^^^s  time  the  ufe  was  to  bind  hay  in  bundles  \  for  fuch  an- 
word  Co  fuch  cient  grants  are  not  to  be  expounded  according  to  the  law  ufed  at 
rntent.  ^jg  ^j^y^  j^^^  ^^  j^^y  jj^  intended  that  it  was  ufual  at  the  time  of  the 

—  "s!c.'   grant.    Mich.  40,  41  El.  B.  Barksdale  v.  Smith  and  Bunco 

cited  by  Noy  adjudged.] 

in  cafe  of 

BrictDn  ▼.  Ward.  2 Roll.  R.  161.  cites  Baridale  t.  Smith.— —Litt.  R.  263.  Anoa. 

•[297]  ^       . 

aBultt.  »7.  [8.  If  a  vicar  be  endowed  de  miuuiis  decimis,  and  he  has  ufedhj 
Judges  all  ^  ^oxc^  of  this  endowment  by  a  long  time  to  have  tithes  of  nvood,  ivhicb 
agreed  in  is  but  of  the  annual  value  of  6s.  Zd,  By  reafon  of  the  fmall  value  of 
this,  that  by  ^jjg  wood  and  the  ufage,  the  wood  (hall  pafs  by  words  of  minutia 
terag?a'&  '  decimis.  Mich.  10  ja.  B.  K.  between  Reynolds  and  Green, 
tninuts  de.  per  Curiam.  Adjudged  upon  evidence  at  the  bar,  though  wood  in 
cimae,  by     jts  nature  be  great  tithes.] 

ufage,  tithe  °  -* 

wood  may  well  pafs ;  and  fo  hath  the  opininn  of  all  the  civilians  been.  But  per  Williaint  J.  by  the 
word  alteragia,  without  ufage,  it  ihall  not ;  but  if  the  vic^r  time  out  ni  mind  Ims  ufedjbo  have  the  fjoic^ 
then  it  is  good,  and  /hall  pais  by  the  words  of  minutx  deciir.x.  And  per  Fleming  Ch.  J.  accordtnglji^ 
the  tithe  wood  being  of  fniall  value ;  and  that  by  thofe  woxun  tithe  wood  may  pafs,  thoi%h  the  law  be 
*,^Mn{lic._S»P*  Het.  135.  Wood  v.  Gieen. Liit.R.  243.  S.  C. 

9.  Though  the  tithes  of  a  field  have  been  paid  to  a  parfon,  yet  it 
being  converted  to  another  tifc^  whereof  no  great  tithes  do  come,  the 
vicar  fhall  have  the  tithes.  And  fo  \iornhle  land  be  converted  /«/* 
an  orchard^  the  vicar  fhall  have  the  tithes  of  the  apples  ;  and  fo  if 
the  orchard  be  changed  into  arable,  the  parfon  fliall  have  tithes^ 
Per  Popham,  quod  Fenner  conceflit.  Owen,  74.  Pafch-  38  Eliz. 
B.  R.  Dean  and  Chapter  of  Norwich's  cafe. 

IQ.  A  vicar  libelled  aguinft  the  parfon  for  tithe  f  of  the  glebe*   The 
parfon  brought  prohibition,  and  adjudged  maintainable.     And  if 
Jpecial  cufiom  be  after  the  endowment  of  the  vicarage,  this  is  iffuahle. 
Mo.  457.  pi.  627.  Trin.  38  Eliz.  Blcr.co  v.  Marion. 

Mo.  780.  II.  The  parfon  q^xxwqX.  prefcribe  againft  the  firft  endowment, 

J'-fch.  ^  ^  Noy,  3.  Trin,  2  Jac.  B.  R.  Fringe  v.  Child, 

Aod  fays  an  injur.^lion  vras  granted  the  vicar,  to  (lay  the  fuit  of  the  parfon  for  the  tithes  limited  to  tbe 
vicar  on  thecompofiiion.— 'Mo.  761.  S.  C  by  name  of  Springes  c^fe. 

1 2,  A  modus  between  the  parfon  and  a  parifliioner,  will  not  difi 

charge  the  payment  of  tithes  as  to  the  vicar.     3  Bulil.  221.  Mch. 

14  jac.  Wintel  v.  Child. 

If  a  iicn  be        13.  As.  long  as  the  vicar  occupies  bisfi,lebe  land  in  his  own  hands  ^  h€ 

endowed  ^    fhall  pay  no  tithes^  but  if  he  demife  it,  the  lejfee  fliall  pay  tidies  to  the 

giebeout  of   parfon  that  is  impropriate.     Brownl.  69.  Harris  v.  Cotton. 

the  patf^n-  ^  .  •       « 

age,  ihe  Tam*  glcbs  f  >  afli^eJ  fhall  be  difcharged  of  tithes  of  corn,  in  confideration  that  the  viur  1$  bowj* 
rofcrvethe  cure  i  but  if  a  pjrlbn  Itjfci  paicci  of  his  glebe  tD  anniljer  for  years,  life,  or  mikes  froffna«^C 
in  fee,  the  kfl-xs  or  feoffees  tba  \  p^y  the  lithci,  ujicf*  fume  confiderition  ili;Vharge9  tbeoi  ot  nthes. 


[Iprefentation.]    ipacfon.   ipatton.  197 

to  MaBWootl  Ch.  B.  Shute  Baron,  &d4  Garrard  Attorney -general.     Sav.  3.  pU  S.  Mich*  %Z  He  23  'El^^ 
iothe  Excheqaer-chamber.     Vicar  of  Stuiton  v.  Grielley. 

14.' Vicar  y&wr  tie  land  and  dies  ;  his  executor  takes  away  the 
corn,  and  fets  not  forth  the  tithe ;  the  parfon  brought  debt  on  the 
ad  Ed.  6.  and  the  Court  feemed  to  incline  it  would  lie.  Brownl.  6^^ 
Hams  V.  Cotton. 

15.  On  a  queftioQ  about  a  piece  of  land,  parcel  of  the  glebe,  it 
was  ofiered  in  evidence  that  indowment  was  of  this  church  in  H.  the 
aid's  time^  and  in  that  no  land  was  mentioned^  but  it  was  anfwcred 
that  always  in  thofe  endowments  liberty  was  referved  to  incrcafe 
the  maintenance  of  the  church ;  and  it  was  urged  farther,  that  no 
land  was  in  the  valuation  of  this  church  in  time  of  11.  B.  when  the 
churches  were  valued ;  but  it  was  anfwcred  that  lands  were  not  in 
tfaofe  valuations,  and  omiinons  alfo  of  many  particulars  w;ere,  and 
the  vicarage  houfe  in  this  cafe  was  omitted,  and  yet  nev<!r  queftiou- 
cd  but  it  did  belong  to  the  vicarage.  Clayt.  p.  8  Car.  Coyne's 
cafe. 

16.  The  king  cannot  make  a  licence  of  appropriation  without  a  mat- 
ter of  record,  and  it  ought  to  be  with  a  comiition  to  endow  a  vicar y  and  ' 
the  endo'wment  may  he  by  a  dj/iinB  injlrument  from  the  appropriation, 

fo  that  it  be  made  at  the  fame  time  that  the  appropriation  was.    C  2^8  ] 
Sty.  156.  Mich.   1649.  per  Cur.  in  a  trial  on  the  cafe  of  Cave  v. 
Orby. 

17.  Bill  {ox  vicarage  tithes  in  fome  towns  in  Kent,  and  the  plain- 
tiff ^A//;5/yr/j^r//&  how  they  became  due  to  him,  whether  by prefcription 
er  endownu'ht ;  and  after  an  anfwer,  and  dcpofitions  taken,  this  was 
objefted,  at  the  hearin^j  the  caufc ;  but  the  exception  was  over- 
ruled, becaufe  the  defendant,  by  his  anfwer,  admits  him  to  be  vicar^ 
and  that  the  tithes  in  queilion  are  his  due,  but  infifts  only  upon 
payment  and  fatisfadlion  ;  quod  nota  ;  for  it  has  been  often  ruled 
contrary,  it  being  the  ground  and  foundation  of  the  plaintiff's  title  \ 
but  the  bill  was  afterwards  difmifl'cd  upon  the  merits  with  40?^ 
cofts.  Hard.  130.  Mich.  1658.  in  the  Exchequer.  Button  v. 
Honey. 

18.  The  vicar  of  G.  brought  bill  for  tithes  of  the  manor  of  Ux- 
buryand  other  lands  belonging  to  tlie  impropriate  reclory  of  G.— 
C.  demanded  them  for  8  years  laft  p.'ill,  and  ending  in  i66i. 
It  appeared  upon  the  hcarinjr,  that  fcvcral  vicars  of  G.  his  prede- 
ccffors  had  enjoyed  thcfe  titb.es ;  but  an  endowment  was  now  pro- 
duced, dated  7  March  1362,  m;i:Icby  archbilhop  Iflip,  and  preferv- 
cd  in  his  regiiter,  by  whicli  it  did  not  appenr  that  the  vfcar  was  en^ 
dowed  with  any  tithes  of  corn  or  grainy  neither  wjs  there  any  liberty 
therein  referved  (as  ufiial)  to  attgrnent  or  dhiiinif})  ;^  whereupon  it 
was  infifted  that  the  vicar  ou^ht  not  to  have  tlicfc  tithes  j  but  the 
Court  held,  that  where  the  vicars  h.id  took  tirlic^  for  a  long  time  he 
ihall  not  be  concluded  by  their  not  boiii*;  txpreircd  in  tho  endow- 
ment, and  that  it  had  been  often  fo  held  \\\\i\  ruled  *,  ami  that  by  ' 
fuch  long  pjffljjicn  it  /hall  b'j  prifutnedy  that  the  vicarage  hath  at  fome 
time  or  other  been  augmented  therewith  *,  and  the  not  referving 
fuch  power  is  i;ot  material ;  for  an  augir.cnt;itIon  may  have  been 

4  notwith- 


29?  [Iptefentatfoa]    Parton.    patron* 

potwithftanding,  with  aflent  of,  or  citing  all  parties,  but  not  wIA* 
out  notice  or  citation.  Hardr.  328.  Trin.  i  j  Can  2.  in  the  Ei-i 
chequer.     Twifle  v.  Brazen-nofe  College  &  al. 

19.  A  vicar  may  pay  tithes  i  as  where  an  abbot  or  other  had  a 
portion  of  tithes  out  of  a  vicarage,  which  is  now  come  to  the  plain-* 
tiff.  Lev.  141.  Mich.  16  Car.  2.  B.  R.  Wright  v.  Bcal. 
Sid.  443.  *  20.  Vicar  libelled  in  the  fpiritual  court  for  tithe  bops.  It  was 
s.'c.  ac-  fuggefted  for  a  prohibition,  that  they  had  paid  time  out  oftnindto  tie 
a°'c?tha/ '  par/on  fo  much  an  acre  fcr  all  tithe  hops  ;  but  the  pToWbition  was 
hops  wcic  denied ;  for  no  fuch  compoGtion  could  be  time  out  of  mind,  hops 
butofutc  not  being  known  in  England  till  Q^  Elizabeth's  time,  when  they 
tuhilandln"  ^'^^^  ^^^  brought  out  of  Holland  ;  but  the  Court  faid,  that  perhaps 
the  recoids"  -the  vicar^gc  was  endowed  time  out  of  mind  of  the  fmall  tithes,  of 
cited  by  which  nature  h©ps  were ;  and  then  tlic  prefcription  of  paying  a 
to'ihc^on-  modus  to  the  parfon  fhall  not  take  them  from  him ;  for  iijball  he 
trary.  But  talen  to  have  commenced fiiice  the  endowment.  Vent.  61.  Hill.  21  & 
it  was  faid,     22  Car.  2.  B.  R.  Crouch  v.  Rifden. 

that  if  the 

fuggeilion  for  the  prohibition  had  been  to  pay  fo  much  in  lieu  of  all  fmall  tjtbes,  prohibition  ihould  {o; 
bec^tufe  hop5>  oade,  and  fuch  fmall  things  of  new  invention,  are  minutae  dccimae^  but  ihc  lug^cAion  bciog 
not  foj  the  prchibition  was  denied. — 2  Keb.  612.  S.  C. 

2 1 .  The  tithe  of  clover  grafs  belongs  to  the  vicar  who  has  the 
tithe  hay,  except  only  fuch  clover  as*  was  neceffarily  cut  amongft  the 
corn  where  it  did  grow.  Cited  by  Gregory  J.  as  adjudged  in  the 
Exchequer  when  he  was  baron.  Carth.  264.  Hill.  4  W.  &  M. 
B.  R.  in  the  cafe  of  Wharton  v.  Lifle. 

22.  If  the  endowment  of  the  vicarage  be  lofty  the  tithes  muft  bq 
paid  according  to  cuftom.    Per  Cur.  3  Salk.  379.  Anon, 

[  ^99  ]    (D)     Vicarage*     Patroa.     Who  fhall  be  Patron  of 

Common  Right. 

^°^  di"*  {,i*^^H^  parfon^  and  not  the  patron  of  the parfonagey  of  common 
acwunt,  rig^^  ^^  patron  of  the  vicarage;  becaufe  it  is  derived  out  of 

thatifa/tfr-  thc  parfonagc.     Dubitatur,  17  E.  3.  51.  b.  Contra,  5  E.  2.  Quarc 

ofa^^.Sl'.'''  Impcdit,  165.  per  Part.] 

age,  and  Icafes  the  parfonage  to  another,  X^t  patronage  of  tit  vicarage  fi>a!l pafs  as  imciJent  thereunto. 
"Watf.  Comp*  Inc.  Svo.  107.  cap.- 7.  cites  2  Roll.  Abr.  59.  Andtayt,  chat  upon  the  laznc  jc« 
count  the  jre^or  of  common  r'ght  is  ever  patron  of  the  vicarage,  though  by  foroe  ordinance  or 
compoiition  it  may  be  sppuinted  and  fetrlcd  otherwife.— Watf.  Comp.  Inc.  8vo.  345.  c:tes  S-  ^  • 
Bat  fays  quaere,  how  ooe  perfun  can  be  paifon,  viz.  appropriate,  and  another  faid  to  be  pjtion  of  the  par- 
fonage appropriated,  feeing,  as  is  fhcwcd,  the  inheritance  of  the  advowfon  oft  church  appropiiated  muft  be 
in  the  fpiritual  corporation,  to  whom  the  appropriation  is  made  j  in  which  cafe  it  is  clear,  that  the  pv. 
{r^n  appropriate,  creating  a  vicarage,  is  patron  thcicof,  and  cites  17  ):.  3.  51.  and  it  is  faid  that  a  parfoti 
appropriate  is  pation  of  the  vtc^rj^e,  and  citc&  17  £.  3.  51.  b«  ix  H.  6*  18.  b.  As  where  an  abcotor 
prior  is  parfon  appropriate,  cites  19  £;  2.     Quare  Iinpedit,  178. 

Where  46-  [2.  If  a  par/in  afyhrifriate  creates  a  vicarage,  he  {hall  be  patron 
^  bir^T.^  °^  "•     »7E.3.Si.-    (He  is  patron  and  parlbn.) 

madi,  und  vicar  trtdcwedj  the  firjt  pctrcrf  fiialS  be  patron  of  it,  and  nat  the  crdintry.  Qood  nota.  Br* 
PrefenUtion,  pi.  lo.  cites  50  £.  3   25.       - 

1.  Ths 


[l^refentation.]    parCbn.   IPatton.  ag^ 

[3.  The  chufing  of  a  vicar  belongs  de  jure  to  the  prJeft,  viz.  to  the 
parfon ;  but  if  the  parijbioners  can  pnjctiht  to  ekEt  him^  it  then  be- 
longs to  them.  2  Roll.  R.  304.  by  name  of  Code  and  Hulmed. 
FBut  that  feems  not  to  be  the  name  of  the  cafe.    It  was  in  a  prohi- 

pition.] 

3.  It  was  denied  by  the  Lord  Chancellor,  that  the  parfon  de  jure  '^^  «*f« 

has  the  nomination  of  the  curate,  and  more  cfpecially  where  the  ^^)^X^ 

parfon  is  of  a  lay  fie.     Yern.  42.  pi,  42.  Pafch,   1682.  Mallet  v.  dem\[edfiri 

Trigg.  ^''"  '*' 

00*  eorfs  of  bit 

fnhtnd^  9buh  crmffti  ofpmo  tmfroprUtions^  and  fo  now  by  the  ftatute  were  ^ome  lay-fee ;  in  theleaie 
wtte  as  geocral  words  as  wai  pomble,  and  particularly  that  the  faid  IcHee  Ibould  Jind  two  vUars  for  the 
aforcfaio  impropriations,  and  pay  to  one  (o  much,  and  to  another  fo  much  ;  but  the  Lord  Chancellor 
faid,  that  bj  finding,  was  meant  maiMttiniHg  only,  and  not  elcQing  or  chufing ;  and  he  faid  there  was  a 
irtit  dtfieicnc  as  to  the  parfon's  right  of  n^min^  or  chufing  bis  vicar,  where  the  parfon  was  of  lay.fee» 
and  where  he  bad  a  cure  of  fools  j  for  in  the  latter  cafe  there  was  reafoo  he  fiiould  approve  of  the  man 
who  was  to  ad  under  him  in  fo  high  a  trutt.  And  the  curate,  that  came  in  by  oppofition  to  the  leflee^ 
was  cilabliflwd  by  the  Lord  Chancellor,  and  the  charity  decreed  to  him.  j  Vern.  42.  Pafch.  i68i* 
ll^alicc  V.  Trigg.'— >1  hii  cafe  came  before  the  Chancellor,  upon  exceptions  to  a  decree  of  the  commiflioB«> 
en  of  cbariiabte  ufes.  One  exception  was,  that  by  the  ftatute  of  the  29th  of  this  king,  none  but  ecde- 
fiaftical  perfons  could  augment  poor  vicarages,  fo  as  to  be  cftabllibed  as  a  charitable  ufe  within  that  ftatute  ; 
and  that  the  IdTor,  iii  this  cafe,  who  was  only  a  prebendary,  was  not  within  tlut  ftatute.  Sed  non  alloca* 
tur.    IbJd. 


(E)    Parfon.    Vicar.     Who  may  be  Patron,     [And 
of  their  being  Appendant,  pi.  5.] 

[l,  A   Layman  may  be  patron  of  a  vicarage.     11  H.  6.  19.  Con-  Y^%^^ 
'     ^  tra,  39  E.  3.  33.]  345;  ^^. 

cites  S.  €• 

f  2.  A  layman  may  be  patron  of  the  parfonage^  and  alfoofthe  vicar"  Watf.Comp, 

age.     II  H.  6.  19.]  ^    ^       .  345»  346. 

[3.  A  par/on  appropriate  may  be  patron  of  the  vicarage. cites  s.  c. 

ji  H.  6. 18.  b,  17  E.  3.  5i.b.  39 E.  3.  33.  where  abbot  or  prior  See(D)pj.i. 
is  parfon.  19  E.  2.  Quare  Impedit,  178.] 

[4.  The  king  may  be  patron  of  a  vicarage.     1 1  H.  6. 1 8.  b.]  ^ic^f^"^^ 

345'  cites  S.  C. 

[5.  The  vicarage  m/ay  be  appendant  to  a  manor  by  prefcriptiony  though  3  B»if«  J>8. 
ef  common  right  it  appertains  to  theparfonage  ,•  for  it  might  be  granted  ^^'  ^'^V'- 
oypr  by  the  parfon  before  lime  of  memory,  or  by  compofition.  My  be  appendant 
Reports,  13  Ja.  between  the  King  and  S acker.  Adjudged,  to  a  manor, 
Mich.  14  Ja.  B.  between  the  Dean  and  Chapter  of  Exeter  and  J^  ^*J^ 
Cornish.    Adjudged.]    '  •  but  5  r.  2! 

•^  quare  jinpe« 

ditis  aidjadged  contra;  per  Coke.  Roll.  R.  237.  Mich.  13  Jac.  S.  C— Though  the  advoivfon  of  tho 
vicarage  ufuaUy  appertaint  to  the  parfooage,  yet  it  is  not  of  neceilicy^  and  it  may  be  appertaining  to  a  ma* 
%cr.  Cro.  J.  3S61  the  King  v.  Biihop  Norwich,  Cole,  and  Saker.— Watf.  Comp.  Inc.  Svo.  107,  io8« 
cap.  7.  S.  P.  and  cites  fame  cafes,  and  Mo.  894.  [pi.  1258.]  Mich.  16  Jac.  that  in  this  cafe,  thougl^ 
the  right  of  appropriation  be  not  extant,  yet  the  ufe  of  prefenting  time  out  of  mind  is  a  fufiicient  evidence 
of  the  appendancy  to  the  manor,  &c.  conciary  to  common  ri^ht.  Sir  Cto.  bhirU-y  v.  Undcrhill  and 
^uriey. 


30O  []ptcfentdtion.]   Jpatfon.   l^atron. 

0 

s«(T).   (E.  2)     Patron,     Who  Jhall  he  f aid  to  be  a  Patron, 

For  this  is  a  I.  |N  qua.  imp.  if  a  man  grants  to  me  that  I  Jhall  have  the  nomina^ 
grant  of  the        1  ^/^^  ^^  j^^^    ^,jj  ^g  will prefent  him  to"  the  ordinary,  there  I 

patronage,  •'  it^  jTitii'  1 

and  the  ^™  patroH  ;  e  contra  where  he  grants  to  me  that  IJballname  two  and 
graotcc  fliall  he  Jhall  prefent  one  of  them  y  there  he  is  patron ;  for  he  has  cleSion  ; 
have  qua.      p^,.  ^^^  j  uftices ;  and  a  grant  of  the  nomination,  or  of  the  prefenta- 

imp.  uponjt.- *.         .        ,,  ,  r  •     ,  r    t      r  t-r    r  •  r  ,t 

Br.  Grants,  t»on  IS  all  One ;  and  per  Littleton,  a  grant  of  the  free  dtfpofttwn  of  the 
^1.  lai.  cites  church  of 'E^,  is  a  good  grant  of  the  prefentation.  Br.  Grants,  pi.  loi. 

names  the  clerk  is  patron,  and  not  he  who  is  to  prefent  him.  Br.  Quare  Impedit,  pi.  56.  cite*  4  H.  4.  ro^ 
1 1,  [but  It  is  mifprinted,  and  (hould  be  as  in  the  other  cditioiii,  14  H.  4.  j 

2.  Grantee  of  the  next  prefentation  is  patron,  pro  ilia  vice.     Br. 
Grants,  pi.  112.  cites  7  H.  4.  z* 

(F)     Vican    Endowment.    The  Intcrejl  of  the  Vicar 
in  the  Things  whereof  he  is  endowed. 

Sis^iJ*^      t^'  ft^FO^^E  *^  ^'^iXMX.t  of  14  E.  3.  cap.  \6.  a  vicar  had  mi  any 

E.  3.  flat.  I.     •  '         frankteuement  in  the  glebe  of  the  vicarage,'] 

«?•  17'      "     [2.  /*£>r  he  ro«A/w/A<iv^^3ry«r//«/ri/;;i  for  theglcbe  of  his  vicarage, 

r^.th,t  9  E.  3-  SO.] 

forfontf  victvSftvardens  rfcbapflty  awf  frcvojl  taar^ens,  andprufit  ef  per f-ittt€il  cbanttntSife*U  bmve  that 
Xf^rits  of  juris  utrum  of  lands  and  tenements^  rents  ard^poff'effi'iKS^  annexed  and  g'n/en  ferpetnal^  in  aha  tn 
waragesy  cbapelty  or  cbaafer'us,  and  recover  ty  ofber  'writs  in  their  cafe,  as  far  forth  asparfsns  ^fctnrcka 
and  prebends* 

in  juris  utrura  it.was  agreed,  that/^r  land  bettiveh  parfcn  and  vicary  ofwbicb  the  vicar  n  emdextdSf 
the  ordinary f  a£tioo  did  not  lie  at  common  iavy  between  thcm»  but  the  defendant  might  plead  to  the  ja- 
rifdidion  in  an  aOion  brought  againft  him  by  the  vicar,  but  of  all  other  lapds  the  vicar  might  implead  the 
pacfon  at  common  law,  but  not  of  the  endowment  \  for  of  that  tht  franktenement  rewuuned  in  the  psrfan  i 
tor  it  is  done  only  by  the  ordinary  by  allent  of  the  parfon,  and  therefore  no  franktenemcnt  pafled  as  it  is 
l^id  there ;  and  yet  by  endowment  of  a  feme  ex  alTenfu  parris  f^anktenement  pafies,  and  fome  Cud  there, 
that  a  vicar  of  his  ancitnt  tfdvwment  may  have  *  adion  at  common  law  againft  the  parfoo ;  <(aaere ;  fsr 
Fyncbe  faid,  that  in  ancient  time  it  was  the  opinion,  that  as  vicar  (houid  not  have  a^ion  agaioft  the  par- 
fop  at  common  law,  but  contra  by  him  at  this  day,  which  is  the  bell  order  as  he  faid.  Qu«re.  Br.  Jniif- 
dldiion,  pi.  5.  cites  40  £.  3.  28.— Br.  Dean  and  Chapter,  pi.  2.  cites  40  E.  3.  ly.-^r.  Juris  Utrum, 
pi.  2.  cites  S.  C.—- Br.  Precipe,  pi.  26.  cites  S.  C. — *  S.  P.  Br.  Precipe,  pi.  z8.  cites  12  Aff.  4.  14* 
But  Brouke  fays,  fee  now  the  (latute  14  Em  3.  cap*  17.  which  gives  ad^ion  to  tlw  vicar.— Godo^ph. 
Kep.  197.  cap.  z8.  f.  1  fays,  that  now  it  feems  the  freehold  of  the  glebe  of  the  vicarage  is  in  the  vicar 
hirnldf,  and  not  in  the  parl.n ;  for  that  the  poHcflions.  of  tlie  vicar  and  parfon  are  ic%e:ed,  and  each  of 
t\\tm  ihali  have  fcvcrai  -^  writs  concerning  their  rffpe^ive  rights,  and  ihall  not  join  in  one  wrirj  and  the 
vi^ar  fliali  have  and  ma'nuin  juti&  uiruxn  againft  the  parfon>  who  i|  the  patron  of  the  glebe  oi  the  vicar- 
age iiit  the  fame  glebe. 

He  was  not  [3»  A  precipe  could  not  be  brought  for  the  glehe  of 'the  vicarage 
ofthM?a"j^!  againft'  the    vicar  witliout    na:v.ing   of  the  parfon,     3   E.  3.  17- 

tcnemerjt,        6   £..    3.    5^* J 

ag^intl 

w  lom  the  !ai  J  of  the  vicarage  rT.'.ihi  be  demanded*.     Rr.  Deane,  &c.  pi.  13.  cites  8  AfT.  36.  ani  thatit 

u-js  laid  9  All.  3.  tiiat  the  vicar  ajs  *tit  tenant  of  :bi  funkt  iK^mci Ay  and  fo  it  feems  ttiac  the  fr.uJ^Uac> 

ii;cntihc;eof  wa^  in  the  piLn.     Q^od  nutabene. 

Scc(H.  2)  [.^.  The  vicar  fliall  have  aid  of  the  parfon ^  patron^  and  erJiKarj* 
^*  >  9  E.  3.  S.  b.J 


[IPrefcntation.]   ]patfon.   Ipattott  ^oi 

5.  The  plaintiff  being  induced  to  a  parfonage,  [vicarage,]  the 
defendant  notwithftanding  kept  the  poffeffion  by  force  j  whereupon  the 
pbindff  [the  vicar]  v^as  forced  to  me  his  bill  in  Chancery ;  but  the 
defendant  eUmurred^  becaufe  the  vicarage  is  his  freehold  and  inherit  attce^ 
and  fo  properly  determinable  at  law ;  yet  the  demurrer  was  ovcr^ 
ruled,    Toth.  171.  cites  5  Jac.  Webb  v.  Smart. 

(G)    Farfon.    The  *  Inter  eft  of  the  Parfon  In  the   foi.  337, 

Church  and  Church-yard.  s^TkT^ 

pi.  3.-P. 

[i.  'THE  parfon  may  leafe  the  church  and  church-yard  by  leafe  of  Church. 
-*•    the  parfonage,     8  H.  6.  9.    Admitted.]  •Thcpaifoa 

Tus  a  rifht  to  the  pofleifion  of  the  church  and  glebe,  having  the  freehold  in  htmfelf,  and  may  tecetveche 
profits,  dtbe$,  oblations,  obventions,  and  offerings  to  his  own  ul'e,  without  the  patron*s  or -ordinary *s  con. 
•ient,  who,  without  his  confent  and  agreement,  can  da  nothing  during  his  incumbency  to  chaije  the 
church  or  his  fucceflbrs  \  and  not  only  is  the  frecliold  of  the  church  in  the  parfon,  but  he  has  alfo  the 
right  of  the  chnrch-yard  and  glebe  in  him,  wherfof  if  he  be  put  out  of  poilcHion  or  difleiied,  hemay  h««a 
ao  affife,  or  if  he  be  eje^ed  he  may  have  trci'pafs,  and  fo  may  the  vicar  have  agairft  a  ftranger,  if  he  be 
4i'fl*eiiM  of  the  church- yard,  but  not  againft  the  parfon  himfelf.  For  the  parfon  (hall  have  an  afliii^  cr 
tdivn  oftrefpafs of  fuch  things  as  arc  annexed  to  the  church  or  glebe,  or  for  cutting  down  of  the  erect,  or 
doing  oftrefpafs  in  the  church- yard  or  glebe,  the  right  and  intereft  thereof  being  in  the  parfon.  But  if 
the  bells  in  the  fteeple,  the  ornament  of  the  church,  or  the  like,  be  uken  away,  in  that  caie  the  adion  4ocb 
not  beL>ng  to  the  parfon,  but  to  the  chuichwaro<ns.  Notwithftand.ng  the  parfon^s  right  and  intereft  at 
aforefatd,  yet  he  cannot  cut  down  ihe  trees  growing  in  the  church-  yard  of  his  parifli,  iave  for  thft  repair  df 
thechtrch.  Or  if  a  mere  ftranger  cut  them  down,  no  fuit  can  be  thereon  m  the  fpiritual  court  for  da. 
inag«;  for  if  fait  be  there  commenced  in  the  cafe  for  damages,  no  confultation  ihall  be.  Nor  can  the 
parlbn  bate  anions  for  feats  in  the  church  taken  aw^iy  by  a  llranger,  becaufe  they  are  not  fixed  to  the 
freehold  j  bat  the  churchwarden  may  have  afiion  in  that  cafe.     Godulph.  Rep.  ith^i  87.  cap.  1 7.  f.  3* 

fa.  8H.6.9.  T:)\c  leffee  at  nvill  of  the  parfon  broughtirefpafs  of  his  B^Deanaai 
eloje  and houfe  broke ^  which  was  of  the  church  and  church-yard,  and  pi.^^^^J^, 

admitted   maintainable.     (It  feems  by  the  book  that  it  was  for  s.  c 

amlnfr  there  not  in  time  of  fervice^  or  fuch  like*  but  at  another  Br.Trefpaft, 
time)]  ■'■'  1'-"-^ 

[3.  If  there  be  ^i  parfon  appropriate  of  a  churchy  and  Mo  a  vicar  en*  Roll.  R, 
diU'fd  thereof,  the  trees  in  the  churcL^yard  belong  to  the  vicar,  and  *^5-  S.  c, 
not  to  the  parfon ;  for  it  feems  th.it  the  vicar  ought  to  repair  ihe  Cokeand 
churchy  and  he  who  ought  to  repair  the  church  fliall  have  the  trees.  Dodcridge,* 
Dubitatur,  Mich.  13)3.  B.  R.  Bellamil's  cafe.]  c^ulSilae. 

not  cuf  trees  growing  in  the  church-yard,  unlefs  to  repair  th?  churcn.  Hut  Coke  cited  a  ftatute,  and  faidi, 
Uut  in  the  en4  thereof  ir  ii  faid,  (after  fpeaking  of  cutting  of  trees  growing  in  the  church-yard  for  sepa. 
r«uoD  of  the  church,}  ct  ilnon  prsecipimus,  tamen  fadluni  non  cundemnumus. 

4.  "Wlicre  there  is  a  perpetiid  vicarage  end iv::U  -^-^^  ^he  vicar 
conies  in  by  admijfizn,  infitutioUy  and  vidu^liffff^  pcrfj.uis  divine  fervice, 
pays  the  fynodals  and  procurations  J  andrepaiirs  ihechn^ivA^  it  has  been    [  302  1 
adjudged,  that  fuch  a  vicar  (hall  have  the  trees  in  the  cl;urcli-yard. 
A^'g'Verit,  15.  Pafch.  21  Car.  2.  B.R.  in  cafe  of  Hcarh  v.  Piia. 


3oi  [prefentatton;]'  psrfon^   IPatcon. 


(G.  2)     A£lions.     What  Adions  be  may  have  for 

Trefpafs,  Sec.  done^ 

Anihf:mvj  i»  iF  a  man  ejeHs  a  par/on  tvithout  colour y  he  {ball have  trefpais. 
\Trei^'  •/  ^  Br.  Dean  and  Chapter,  pi.  12.  cites  28  H.  6.  19.  per  MaA. 
JiJrib^ptU  liam  5  quod  all  the  Juftices  conceflcrunt. 

0fkd  giehtf 

j^iiift  a  hfanger  who  has  not  colour,  or  who  is  a  tort-feifor  therein  ^  for  it  is  his  frankteoaBCDL    Ibid. 

,  jjj-ji  he  fliall  have  trejpajs  of  taking  bis  tenths »     Ibid. 

2.  A  parfon  may  hay t  Juris  utrum  after  recovery  by  a£Hon  tried 
again  (I  his  predeceflbr;  and  he  may  have  cejfavity  'tvrit  of  efchtst^ 
and  quod permittat.  Br.  Dean  and  Chapter,  pi.  27.  cites  f .  N.  B. 
tit.  Juris  Utrum. 

3.  A  parfon  (hall  «5/have  ingrcjfus  ad  terminumqui  pYateriity  but 
juris  utrum ;  for  he  has  not  properly  fee-fimple^  and  this  writ  of 
entry  ought  to  be  broujjht  only  by  him  who  has  fec-fimple.  But 
writ  of  entry  fur  difleifin  is  othcrwife.  Br.  Dean  and  Chaptcfi 
pi.  28.  cites  F.N.  B.  tit. Ingreilus ad Terminum, 

sce^H.i).        (H)     Parfon.     Vicar.     Re-united.     Enlarged. 

1^-  Z4v  [!•  1  -^  there  be  a  vicar  and  a  parfon  appropriate  the  ordinary  and 
S.C.— For  X   ff^f  parfon  appropriate  tnayy  in  time  of  vacation  of  the  vicarage^ 

iia^*doih  u-  reunite  the  vicarage  to  the  parfonage.  M.  7  Ja.  B.  R.  Stafford's 
Bite,  annex,  cafe  upon  rcfercncc  out  of  the  court  of  wards*    Admitted  by  the 

■ndconWi-    Juftices.1 
dare  the  VI-    J  J 

«arage  to  the  rcfiory  or  parfonage  out  of  which  it  was  endowed,  to  beholden  by  the  corporation  fpiritnal,  and 
Vi«  or  their  fucceflbrs,  that  wetc  parfonsof  the  appropriated  church,  together  with  thac  wherewith  it  was  en- 
dowed, to  his  or  their  proper  ufe,  fo  that  the  appropriator  /hould  have  and  talce  care  of  the  Ibals  which  the 
vicar  had,  and  the  patron  who  is  the  appropriator  doth  concur  thereto,  this  is  faid  to  be  a  diflblotion  and  le- 
Jtitucion  of  the  vicarage  to  the  parlbnage,  and  good,  and  is  ntafucb  an  appropriation  of  the  vicaiage  m  is 
made  ^vidhyibejiatute  of  4  //.  4.  cap*  12.  as  was  admitted  by  the  Juftices  upon  reference  out  of  dx 
coast  of  wards.  Mich.  7  Jac.  B.  R.  Stapfokd's  cafe,  ^b/ then  this  reftitution  w:^/' ^  auir  «p«s 
tb*  rtaf'.ny  tbat  the  appropriatcr  is  bceome  ^osr,  and  doth  want  fuch  reftitution,  40  £.  3.  2%.  And  iodi 
dJ(7jiution  and  lelHiution  of  the  vicaiA^e  may  be  as  well  made  tvben  fuch  vicarage  is  fmll^  ifkbefoJ^ 
tbat  it  pjttll  be  after  the  *  dea:b  of  the  incumbent^  as  when  it  is  void;  and  fuch  vicarages  as  wett  lield 
fiom  the  t'me  that  the  reftitution  was  to  take  eftett  by  the  refpedive  appropriators  widi  the  parfooa^ 
•s  one  intire  church  without  any  v.car,  until  fuch  time  as  they  came  to  the  crown  by  the  di(rolutiofl  of  the 
Rionaftciies,  cannot  now  be  prcfentable,  but  the  king  or  his  patentees  (hall  enjoy  them  as  free  as  the  ap- 
•ropriatois  had  or  held  the  fame ;  and  altboagb  xhAtfucb  like  reftimtioni  or  unions  bad  been  any  way  ^ 
feSive  at  tbetimc  of  the  making  the  fame ;  yet  being  gtcd  in  reputatisn^  tbefiatnte  of  dijfolutian  of  moni/te- 
t\c%katb  fully  fettled  tbcm  in  the  crown.  Watf.  Comp.  Inc.  8vo-  349,  350.  cap.  17.  cites  Ley.  i4.Mich. 
J609.  Stafford's  cafe,  and  4  E.  3.  27.  and  Cro.  J.  517.  in  Britton  and  Wade's  cafe, and  Cro.  E,  873.  Hiit 
44.  £lix.  Robinfon  v.  Bedie,  and  Palm.  X13.  219.  Mich.  18  Jac.  Britton  and  Ward's  cafe.-— f  atf  theitwas  t 
dference  taken  (by  Moubray),  ^vben  a  hymdn  gvoes  land  to  one  that  is  a  viear^  andtvbtn  the  vicar  tt  en- 
d'.tv  d  by  the  ordinary  if  the  parjcn  s  Icr.dt  Sec  For  in  the  firft  cafe,  the  ordinary  hath  no  power  todiiialTe 
the  vica  a  'C  as  to  tiie  land,  though  he  hath  in  the  other.  Watf.  Comp.  Inc.  8vo.  351.  cap.  17.  cites  4  £• 
3.  27.  See  10  E.  * .  Annuity,  32.  16  E.  3.  Annuity,  24.  and  40  E.  3. 18.  b.— •  S.  l\  Or  after  refg- 
naticn.    Tit.  Appreciation,  pi.  2.   cites  50  E.  3.  26.  If  parfon  and  victr  are  in  Mie  chorcb,  aiw 

the  vicarage  void,  and  A.  B.  frfents  C,  to  it  as  parjcny  this  makes  C.  parfon^  and  wnt  liei  ag^inft  ban 
»cc3idingly.     Br.  Deane,  &c.  pi.  24.  cites  11  H.  6.  18. 

13  Ca-^f 


[jpcefentation.]    Jg^acfon-   Patrw.  305 

[2.  If  there  be  a  parfonage  appropriate  in  an  ecclejiajllcal  perfmy  ^•"^?**. 
toJifi  never  came  to  the  king  hy  thejiatute  of  tnottajleries^  and  a  vicar-  ^^  J^  J*  2" 
age  endowed  there  alfO)  and  the  parfon  makes  a  leafe  of  the  parfon-  a  lay  mpro^ 
age  for  livcs^  according  to  the  ftatute  of  32  H.  8.  the  vicar  may  well  P^^^^>  ^» 
Jue  in  the  ccclefiaftical  court  againft  the  parfon  and  his  lejfecj  who  clnnot^A/- 
comes  in  by  the  ^ziMtty  for  addition  of  maintenance,  and  the  ordinary  fohve  tbevi^ 
may  well  compel  them  to  increafe  his  maintenance ;  for,  upon  all  ^^^^t'*  ^ 
appropriations y  fuch  power  to  increafe  the  maintenance  of  the  vicar  2 "vcnt!  35, 
vjas  referved  to  the  ordinary,  and  the  lejfee  comes  in  fuhjcB  to  this  cites  20©. 
charge.    Hill.  9  Car.  B.  R.  between  Hitchcoit  plaintiff,    and  ^'^^^ 
Thornbuerough  and  Hitchcot.  defendants  j  the  plaintiff  being  And  i  RoIL 
vicar  of  the  parifli  of  Prefhut  in  comitatu  Wilts,  and  Thombur-  339— 
rough  parfon,  the  church  being  appropriated  to  the  mafter  of  the  ^^^^^  d^ 
chorillers  in  the  cathedral  church  of  Sarum,  he  being  mafter,  and  ference 
the  other  defendant  being  his  leffee.     And  upon  fuch  fuit  againft  where  a-rl- 
the  defendants  by  the  vicar  in  the  ccclefiaftical  courts  a  prohibitioa  i^Jl^rilt^ 
denied  being  moved  by  Mafter  Mafon,]  and  where  ' 

the  impro- 
priator 18  zjfiritual  perfon ;  for,  in  the  lift  cafe,  it  is  probable  he  may  Aie  for  an  augmentation ;  and  ia 
fome  cafes  where  the  impropriation  it  not  a  lay  fee,  as  in  the  cafe  of  the  cberifters  of  Safi/huryy  where  the 
appropriationof  a  parfonage  was  made  to  them  before  the  ftatute,  and  continues  fo  ftill ;  and  in  fuch  cafe^ 
the  biihop  may  make  an  augmentation  if  that  power  is  referved  5  for  the  perfons  are  fubjeA  to  his  com- 
flMod.    3  Salk.  378.  Lotten  ▼•  King. 

3.  If  an  advo^oftm  be  appropriated  to  the  abbot,  and  A.  B.  brings  ^r<Mk  fays^ 
Vfrit  of  right  ofadvo^vfon  by  elder  title  than  the  appropriation  is,  and  re^  f«n[J  ^  b 
ctnjers  the  advowfonof  the  parfonage,  where  a  vicar  is  endowed,  there  inafmuch  at 
he  fhali  recover  both  the  vicarage  and  the  parfonage.     Br.  Judg-  *'/«''«  ^' 
mcnt,  pL  138.  cites   16E.3.    And  Fitzh.  Grants,  56.  X^C^'" 

viearsgif  Sot  the  vicar  was  made  and  endowed  when  the  appropriation  was  made ;  and  by  recovery  hy  dder 
title  thxa  the  appropriation  was,  it  is  now  made  a  parfonage  again  alone,  and  the  'vicarage  dijjohcd  ky  tbl: 
judgment.    Br.  Judgment,  pi.  138. 

4.  In  trefpafs  for  taking  certain  loads  of  wood  fet  out  for  tithes,  WatfComp* 
the  defendant  pleaded  not  guilty.  .  The  plaintiff  for  evidence  fhew-  ^^^^  ^^'  °* 
ed,  that  in  the  time  of  king  E.  3 .  the  rcftory  was  impropriated,  and  cites  s.  c.  * 
tl^e  vicarage  then  endowed ;  and  (inter  alia)  the  tithes  of  wood  were 

allotted  to  the  vicar.  The  defendant  Ihews,  that  for  160  years  lajl 
paft,  there  had  not  been  any  vicar  prefented  there,  until  the  plaintiff  ob- 
tained a  prefentation  from  the  queen  by  colour  of  lapfe ;  and  fo  pre- 
tended, that  in  regard  it  had  continued  fo  long  in  this  manner,  that 
It  re-united  again  to  the  redory .  But  the  Court  informed  the  jury, 
that  although  a  vicarage  is  always  taken  out  of  the  parfonage,  and  for 
the  neceffity  thereof  may  be  rc-united  to  fupply  the  parfonage,  ^^/,  by 
continuance  of  time  in  not  prefenting  a  vicar,  which  is  the  default 
of  the  parfon  himfelf,  it  ought  not  ta  be  adjudged  to  be  a  difcontinuance 
of  the  vicarage,  butfomezuhat  ought  to  befheivn  of  the  re-uniting  there-  / 

of  5  wherefore,  by  the  Court's  direftion,  the  jury  found  for  the 
plaintiff.  Cro.  E.  S73.  Hill.  44  Eliz.  C.  B.  Robinfon  Vicar  of  the 
Church  of  KImbolton  v.  Bedel. 

5.  A  parfonage  was  appropriated  to  the  deanry  of  St.  A.  in  s.  c.  <r\tt4 
24  H.  8.  and  a  vicarage  endowed  ;  and  afterwards  the  bifliop,  in  ^'^'^^^rj'- 
14  Eliz*  diffolved  the  vicarage,  and  Parry  pretending  that  this  cip'.*i3.  f/». 

vicar^^^e 
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6.  c.  dted  v!carage  was  riot  diflblvcd,  but  that  it  was  in  the  kingfs  hands  by 
S.  elicited*  ^V^^i  obtained  a  prefcntatioh.  And  it  was  refolved  by  the  Barons 
W«tf.  of  the  Exchequer,  that  ajier  thejiatute  (f  '^i  H.S.  which  made  far" 

(Sump.  Inc.  fonages  layfees^  the  ordinary  t?taj  not  dijfolve  the  vicarage  vohen  the 
aolijl'     porfoftage  is  in  a  tenfporal  band^  for  that  (hoold  be  t&  deftroy  the 

cure.     But  being  in  this  cafe  appropriated  to  the  dean  of  St.  A.  it  fa 

remaining  in  his  hands,  may  very  well  be  diflblved.  And  according 
r  30^  1    thereto  was  the  opinion  of  Doderidge  J.  Cro.  J.  518.  Mich.  16  Jac. 

B*  R.  in  the  cafe  of  Britton  v.  Wade  cites  it  a^  the  cafe  of 

Parry  v.  Banks. 
&  C.  *RoIl.  6.  The  prior  of  D.  w^feifedofthe  advowfon  of  N.  appropriated 
M^dL'  *^*  *^  ^^^  priory,  and  alfo  of  the  vicarage  (f  N.  endowed  with  the  altarage 
Jac.  B.  R.  andfmall  tithes.  The  appropriation  and  endowment  were  hth  in 
Aod  the  the  time  ofkingjohu^  and  continued  until  the  time  of  H.  6.  when 
dmd^etr  *^  P®P^>  *^  regard  the  priory  was  poor,  granted  by  his  bullj  that 
cpinioiuy  the  prwrfbmdd  appoint  one  of  his  monks  to  officiate  the  cure^  whojbould 
that  t|ie  be  removable  ad  nutum  pricris.  The  queftion  was,  whether  the 
^^^^j  vicarage  was  diflblved  ?  Refolved,  that  a  vicarage  perpetual  couW 
and  4  hI  4«  not  be  diflblved  after  the  ftatute  of  4  H.  4.  and  that  the  pope  could 
io  notes,  not  make  any  ordinance  againft  thkt  ftatute  whiqh  was  in  the  af- 
mrhuiont  fin^ativc,  and  cited  II  H.  4.^at  the  pope  cannot  difpcnfe  by  his 
after-   bulls  with  the  temporal  lawj  tliough  they  tend  in  ordine  ad  fpiritu- 


^"^1  ^^r  alia;  and  there  were  no  words  that  amount  to  a  difiblution,  but 
2e  tou4°  the  words  only  are,  that  the  vicar  (hould  be  ad  nutum  prions.— 
«ir  In  the     Oro.  J*  5 1 5>  Mich.  1 6  Jac.  B.  R»  Britton  v.  Wade* 

focnretenie 

<(that  from  hencefoithy  &c.]  and  further  they  held,  that  the  inftniinent  of  the  pope  had  diflblved  the 
vicarage ;  for  the  confhint  lUage  and  repotation  fobfeqoent  (which  air  the  heft  expofitors  of  the  aft) 
4echre  the  Talidity,  inccntton,  and  force  of  the  tnftrumeot  made  by  the  pope,  vis.  that  it  amounts  to 
a  diiTolutiott}  and  Mountague  Ch.  J.  founded  a  2d  reafon  thereupon,  for  loafmoch  at  always  after 
S9  U.  6.  until  31  H.  8.  it  remained  in  reputation  to  be  an  impropriation  without  vicarage,  bccaafedie 
Ibtuteof  31  H.  8.  gave  it  to  the  king  in  the  fame  manner  as  then  it  was  j  and  all  the  juftices  CiiJt 
that  great  inconvenienctes  would  foliow,  if  ia^JUep'mg  -vicarages  flioold  renve  after  ib  long  a  time  \ 
lor  there  arefever^  impropriations  in  England,  for  which  men  have  given  valuable  coniideratioos  to  the 
lung,  difchaiged  of  vicarages.  But  Doderidge  and  Haughton  J.  held,  that  admitting  the  jmpropriatiaa 
had  been  within  the  ftatute  of  1 5  R.  2.  and  4  H.  4.  then  the  bifliop  is  rcihained  and  the  pope  alfo 
Irom  difiblving  the  vicarage,  for  otherwife ,  the  faid  ftatotei  might  be  eaiily  eluded ;  for  when  the  10* 
yfopriations  are  made,  and  the  vicarage  endowed,  according  to  the  words  of  theiVatute,  the  bifliop  will 

immediately  difiblve  it,  which  would  be  contrary  td  the  intent  of  the  ftatute. Godolph.*Rcp.  sos. 

cap.  18.  L  17.  citts  S.  C.  that  the  vicarage  was  not  diflblvcd.  ■  S.  C.  cited  Watf.  Comp.  Inc. 

X'w*  350.  cap.  17.  and  fays,  that  the  words  aie  not  fufficient  to  make  a  diflblutioD|  nor  do  amooat 
tt  lack;  not  do  they  fo  much  a$  give  Che  prior  power  to  take  the  profits. 


*  (a  2)     Parfofi.     Vicar. 


Sfe  (H). 
•There  if 
no  letter  to 
this  in  Roll. 

Br.  Dean,  [x.  jF  the  vicarage  be  diminijhed^  it  {SmM  have  more  of  the  parfitu^tf 
dte/s  cV  ^^  ^^^  remnant  be  not  fufficient.     31  H.  6.  14.] 

by  Hengfton  {p-  If  the  parfonage  be  impovcrijbed  and  fo  much  decayed  that  the 
and  Velver-  parfonage  by  itfelf,  nor  the  vicarage^  have  ft^cient  to  fufiain  them^ 
SJprRep'  ^^^  ^^^  vicarage  (hall  be  determined  and  reftored  to  the  parfonage  2 
i99.'cap.i8.  and  the  do£lors  agreed  thereto.    31  H.  6. 14.] 

f.  II.  cites 

S.  9>       ■  '■  Vatf.  Comp.  Inc.  Sro.  357.  cap.  17.  cites  S.  C,  and  40  Ti.  3.  28.    [Infra pi.  7)  1] 
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Bot  this  U  now  to  be  underftood  of  «  parfonage  in  an  ecdcfiaftical  perlbn,  which.  Aever  caroc  to  tht 
hlng  hy  the  ftabite  of  inonaft  Ales ;  and  if  the  parCon  hath  made  a  leafe  for  iWcs,  according  to  the  Aatut« 
31 H.  i.  the  vkar  may  wdl  fue  in  the  ecclefiaftical  court  again  ft  the  peribn  and  hit  klTce  that  coine«iii 
by  the  ftatute  for  addition  of  maintenance ;  and  the  ordinary  may  compel  them  to  incrcafe  his  maints« 
nance ;  for  upon  all  appropriationa  fucfa  power  of  increafing  the  maintenance  of  the  vicar  was  referred  ta 
the  ordinary  by  the  common  law.     March«  87.    3  E.  i.  74.  Mar.  87.  pi.  140*  £iyi>  that  thla 

power  augendi  Yel  minuendj  was  for  the  genetal  cure  of  fouls. 

[3,  If  a  charge  be  rjfing  upon  the  vicarage,  it  £ball  be  recompenfed  n  *^^  \ 
9ui  of  the  parfonage.     31  H.  6.  14.]  ^°**  338* 

For  being  orignally  endowed  out  of  the  parfonage,  the  vicar  was  to  have  aid  of  the  parfon  if  he  were 
inpleaded  for  any  thing  touching  the  vicarage,  and  the  parfon  was  fubjedl  to  every  charge  of  the  vicarage* 
Godolp.  Rep.  197.  cap.  i8.  f.  x.  citit  31  H.  6*  13.  by  Yelverton. 

•[30s] 

[4.  If  z  parfon  apprtfftatey  who  is  patron  of  the  vicarage  of  the  Sec  pi.  lo. 
fame  church,  by  agreement  between  him  and  the  ordinary,  prefents  *  the  coddph!*^ 
vicar  to  the  parfonage,  this  unites  the  parfonage  and  vicarage  to-  Rep.  199. 
gcthcr.    44  E.  3.  33.  b.     Admitted,  44  Aff.  37.]  "il'c'^o"' 

cites  9.  v#. 
Watf.  Comp.  Inc.  351.  8vo.  cap.  17.  cttei  S.  C*  and  fi^s^-ib  that  theprefentee  ihali  have  all  the  titfaei 
and  piofiu  of  the  church* 

[5.  But  if  the  leffee  of  the  parfonage  prefents  the  vicar  to  the  par- 
fonage, this  union  fliall  not  bind  the  leflbr.  44  £•  3.  33.  b» 
44  Aff.  37.]  ^. 

£6.  And  if  they  are  united  tlie  endowment  is  come  to  tie  parfon 
again,     20  £.  4.  6.  b.] 

-  ^7.  If  the  parfonage  become  much  impoveri/hed,thc  ordinary  may 
ordain,  that  the  parfon  (hall  be  rejiored  to  that  whereof  he  endowed 
the  vicar.  40  £.  3.  28.  b.J 

[8.  But  he  cannot  do  this,  unUfsfor  the  poverty  of  the  parfonage.  But  Jt  wit 
40  E.  3.  280  "tSL  - 

DoQor  of  the  Civil  Law^  that  union  made  upon  a  fuppofed  and  pretended  poverty,  which  appean  to  be  falie^ 
11  void.    Cro.£.  50X.  Mich.  38  &  39  Elic.  B.  R.  in  cafe  of  Auitin  v.  Twine. 

[9.  But  ifjlranger  gives  land  to  the  vicar  and  his  fucceflbrs,  the  ^r.  Juris 
ordinary  cannot  meddle  therewith.  40  E.  3.  28.  b.]  d.^rdtet 

S.  C.    Per  Mombray* 

f  10.  If  an  abbot f  being  a  parfon  appropriate,  be  patron  of  the  vicar-  Godolph. 
age,  and  prefents  to  the  vicarage  by  name  of  a  parfonage,  this  difap^  capJis'.ffii. 
propriates  the  parfonage,  and  makes  it  and  the  vicarage  but  one  cites  s.  c. 
parfonage,  and  reunites  them.  11  H.  6.  18.  b.  3.]  Br.Annujty^ 

S.  C— >— Watf.  Comp.Inc.  351.  cap.  17.  fays,  this-is  a  difappropriation  of  the  churchy  though  there 
be  00  frtttdent  agrefmtnt  between  the  parfon  and  the  ordinary  to  that  purpofe,  and  it  ihail  be  prelientablt 
ifteft    Cites  44  £•  3.  33.  b. 

[ll.  If  z  patron  of  a  vicarage,  another  being  patron  of  the  par^  Br. Annuity, 

fonage,  prefents  thereto  by  name  of  a  parfonage,  and  his  clerk  induSled,  5'  q^'  "'** 
yet  it  continues  a  vicarage.     Dubitatur.     11  H.  6.  19.  32.  b.] 

[12.  The  fame  law,  if  the  king  prefents  by  fuch  name  to  fuch  vi-  pK^"citSl 

cange*    Dubitatur.     11  H.  6%  i8.b.]  s.'c* 

J»  [13-  K 


so  J  [pwfentarton.'I   jpatfon.   Pattwi. 

All  appro-  [x  3.  If  there  be  a  incarage  andparfonage  (and  both  are  void)  and 
pJitoiata^  f^Pr^Mts  his  clerk  as  par/on^  and  he  is  fo  ifiduffed,  this  fliall  uniu 
ni,  and  the   the  parfonage  and  vicarage  again.  1 1  H.  6.  33.] 

church  dur- 
ing foch  time  if  in  bondage ;  and  therefore  by  Diefeatation  is  made  preTencativt.  P«r  Wladham  J. 
Keb.  906.  pi.  8.  Trini  17  Car.  a.  B*  R.  incale  of  Wilkinfon  v.  Richardfon. ^— Watf.  Comp. 
Inc.  8vo.  352.  cites  S.  C.  and  fays,  it  appears  by  this,  that  a  laymam  having  an  appropriation^  may 
difappropriate  it  by  piefentation,  if  he  be  patron  of  the  Yicarage  of  the  fame  church,  as  wdl  as  aa  cc- 
defiaftical  perfon  may,  if  inllttutlon  and  indudion  be  had  upon  it ;  and  it  is  even  fatd,  that  fuch  patnd' 
by  his  a^  of  prefenting  only  to  the  vicarage  by  the  name  of  a  parfonage,  does  difappropriate  the  charcb, 
and  unite  the  parfonage  and  vicarage  into  one ;  ^d  cites  1 1  H«  6.  18.  J>.  3.  38  H.  6.  so.  F.  N.  B-  35. 
And  therefore  Hobart  fays,  he  is  of  opinion,  that  if  parfon  appropriate  *r(/<jif«,  and  hh  cl^ri  is  rtfmfi 
forjufi  caujti  and  nottce  gweti,  Upfe  ihall  incur ;  for  the  appropriation  gives  him  a  choice  [the  wQcd  hi 
Hob.  is  (charge)  ]  to  hold  or  not,  as  appears  by  the  form  of  an  appropriation  in  Grendon*s  cafe,  which 
by  kis  prefentment  he  has  renounced.  Hob.  1 51.  nn  cafe  of  Colt  and  Glover  v.  Bifliop  of  Coventry,  Ice 
But  Watfon  makes  a  qua^e,  whether  a  difappropriatioo  be  perfefied  by  prefentment^  before  infbtanoa 
and  induction  had  thereupon  ? 

Ci4«  \i  z  parfon  appropriate  creates  a  vicarage^  and  after  the  ad^ 
vonvfin  of  the  church  is  recovered  by  writ  of  right ;  the  vicarage  is 
defeated  thereby,  becaufe  the  plaintiff  recovers  of  a  higher  right 
than  the  making  of  the  vicarage.   17  E.  3.  51.  b.  76.] 

[15.  Bi4t  otherwife  it  is,  if  he  recovers  of  a  later  right  than  the 

creation  of  the  vicarage.    17  £.3."] 

C  ^06  1         '^"  -S^wflr  be  of  the  doivment  of  the  ordinary  and  patron,  all  the 

franhtenement  is  in  the  parfon;  and  otherwife  in  the  vicar,  if  it  be 

by  other  title.     Br.  Dean  and  Chapter,  pi.  34.  cites  40  E.  3.  27; 

SecrH.Vpl.        ^7'   ^5  ^'  '^'  ^^P'  ^*  cnafts,  that  in  every  licence  made  in  Qhan^ 

6.   Though  eery  of  the  appropriation  of  any  churchy  thisjhall  be  contained,  (viz. 

the  ftatutei    ff^^f  ff^g  diocefanfhall  ordain,  according  to  the  value  of  fuch  churches,) 

and  4.  H*  4..    ^  convenient  fum  to  be  yearly  dlftrlbuted  out  of  the  profits  thereof,  ti 

foy,  that        the  poor  of  the  parifh,  by  the  appropriators  and  their  fucceffbrs  for  ever; 

there  muft      ^^^  ^^  ^^^^  ^^^  vicarfball  be  fufficiently  endowed. 

wdow^d'u^       i^  4  //.  4.  cap.  12.  enafts,  that  thejlaiute  of  \C,R.  2.  6.  ^yall 

on  cveiy        be  duly  executed,  and  appropriations  made  fince  that  flatute  contrary 

appropria.      thereunto,  (hall  be  reformed  before  Eafler,  or  tlfe  io  be  void,  except  Had* 

lion,  yet  ,     ,         .'-^   ,     -a     /^rr  J      ^         J  '         r 

they  do  not     denham  tn  the  ifle  of  Lly. 

extend  to  All  vicarages  annexed  or  appropriated  fince  i  R.  7*fball  be  void. 

appropria-  j^  ^^    church  fo  appropriate,  a  fecular  perfon  fiall  be  ordainti 

tionspriorto       .  "^    -     1/    -    /i-^  fj       j  '   j   a  j '•     ^l    r  J  •    */- 

the"  making  ^tcar,  canomcally  uiftituted  and  inducted  in  the  fame,  and  convemently 

thefaidafts.  endowed  (by  the  difretion  of  the  ordinary)  to  do  divine  fcrvice,  inform 

^^^'  pifch  ^^^^P^^P^^i  ^^^  ^^^P  hofpitality  there,  (except  Haddenham  aforefatd,)  and 

4  Geo.  1/  no  religious  fliall  be  hereafter  made  ificarin  any  church  fo  appropr'mte* 

in  cafe  of 

the  Biihop  of  London  and  Lewen  ▼•  the  Mercers  Company. 

19.  If  vicafage  be  crefted  artd  cftablifiied,  if  no  endnvment  he 
de  faElo  of  the  vicarage,  the  vicar  cannot  claim  any  thing.  Per 
tot.  Cur.  Palm.  426.  Pafch.  2  Car.  B.  R.  Cope  t.  Bedford. 

20.  A  vicar  cannot  have  tithes  but  by  gift,  compofition,  or  prc- 
fcription  J  for  all  tithes.de  jure  do  appertain  to  the  parfon.— 
Mar.  II.  pi.  29.  Pafch«  15  Car«  Anom 
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31.  A  vicar  libelled  iox  tithe  rf  wood  i  the  defendant  fuggeft^d  S.  C.  Sid. 
for  a  prohibition^  that  time  out  of  mind  they  had  paid  no  fmaU  ^^^"[, 
tithes  to  the  vicar,  but  that  hf  the  cuftom  of  the  parifti  they  were  raid  to  be  for 
paid  to  the  parfon.    Per  Twifden,  if  the  endtnvment  of  the  vicarage  ^'^^  .^<»* 
is  kfti  (mall  tithes  muft  be  paid  according  to  prefcription»  Mod.  50.  woufd  or 
I      HiU.  ai  &  22  Car.  2.  B.  R.  Tildalc  v.  Walter.  woad, 

(which  ii  a 
^        dye-ftuff*,)  and  that  as  to  tin  woad>  it  waa  fuggefted  that  the  tithe  thereof  belonged  to  the  parion  and 
■ot  tothe  vi£at  i  httt  this  was  doubted  of,  becaiUe  it  i«  reckoned  among  Imall  dtbes,  fikit  hiopa,  dcc« 

I2.  Liblel  for  tithes  by  a  parfbil,  the  defendant  fuggefted  for  a  • 
prohibition  a  tnodus  to  the  vtcar^  and  that  the  vicarage  had  been 
endowed  time  out  ^  mind ;  and  it  was  gtanted.     Vent.  107^  HilL 
I      22  &  23  Car.  2»  B.  R.  Robfon's  cafe. 

23.  29  Car.  2.  cap.  &• /1 1.  ena^is.  That  every  augmentation^  re» 

fervedf  or  agreed  to  be  made  pojoblejinee  thefirjt  of  ^inej  in  the  i  itb 

jear  of  his  majef^s  reign^  or  which  fiall  be  made  payable  to  any  vicat 

or  curate^  or  referved  by  way  of  increafe  of  rent  to  the  lejjors^  but  in-* 

tended  for  the  benefy  of  any  vicar  or  curate^  by  any  arcbbifhop^  bifbop^ 

or  any  other  ecclytafitcal  perfons  out  of  any  reBory  impropriate^  or  por^ 

tion  of  tithes f  fhall  continue  for  ever,  as  weli  during  the  continuance  of 

the  ejlaiey  t^pon  which  the  augmentations  were  referved,  as  afierwat^ds: 

and  thefaid  reSories,  or  portion  of  tithes,  fhall  be  chargeable  the  fe  with, 

whether  the  fame  be  referved  again  or  not ;  and  the  faid  vicars  and 

I     curates  are  hereby  adjudged  to  be  in  the  aBual  pojjfejffion  thereof  for  the 

I      tfe  of  tbemfelves  and  their  fuccejfors ;  and  fhall  have  remedy  for  the 

fame  either  by  difirefs  upon  the  reclories  impropriate,  or  portions  of  tithes, 

I     or  by  afHoa  of  debt  againjl  that  perfon  who  ought  to  have  paid  the 

f    fame. 

provided  that  no  future  augmentation  be  confirmed  by  this  acl,  which 
1    Jiall  exceed  one  moiety  of  the  yearly  value  of  the  reElory  impropriate^ 

Every  archbijbop,  bifhop,  dean,  and  chlipter,  fhall  cdufe  every  leafe  f  307  J 

j     or  grant,  v/hereon  any  fuch  augmentation  is  made,  to  be  entered  in  a 

book  of  parchment,  to  be  kept  by  their  regifers  t  and  every  dean,  or 

other  ecclefiaftical  perfon,  fhall  caufe  every  leafe  or  grant,  whereon  any 

,    ftich  augmentation  had  been  made  by  himfelf  or  his  predeceffoYs,  to  be 

ontered  im  thefaid  book,  which  entry  being  examined  by  the  archbifljcp, 

bijhop,  or  dean,  and  attefied  in  the  book  to  be  a  true  copy  of  the  original 

leafe  or  grant,  and  that  the  augmentation  in  the  fame  was  intended  for 

i   /isci  u/e,  fhall  be  as  a  record,  a  copy  whereof  proved  by  witnejjes  foall 

'    be  evidence  in  law,  whereupon  the  vicars  and  curates  may  recover  the 

benefit  of  fuch  augmentation* 

Where  any  archbifhop,  bifhop,  or  other  ecckfiafUcal  perfon,  upon  the 

renewing  or  granting  any  leafe,  have  made  any  agreement  for  an  aug* 

j    memtationfor  the  vicar  or  curate,  and  fuch  augmentation  hath  for  any 

\   time  been  paid,  although  the  agreement  is   not  mentioned  in  the  leafe, 

\  fuch  eccleftafUcal  perfokJhaU  caufe  thefubflance  of  fuch  agreement  to  be 

€tttered  in  $he  boi. 

Such  augmentation  Jk  entered  fhall  likewife  continue  far  ever  in  the 
fame  manner,  as  if  the  fame  had  been  referved  by  the  leafe* 

If  any  queflion  arife  concerning  any  thing  in  this  off ,  fuch  favourable 
e^Jruffiens,  and  Juih  farther  remedy,  fhall  be  had  for  the  benefit  of 


^P7  [Iprefentatiom]   jpartbm   iDatrot. 

'f&  vicari  and  curates^  ms  may  h  bad  upon  thejlatuteifir  ciariiM 
iifes. 

Ifupm  thefurrender  or  dettrmination  ofanj  leaje^  nvbereinanffui 
uvgnufitation  bath  be£n  gratsUdj  any  n£w  leafe  of  the  premifesfiaU  k 
made  without  exprefs  amtinuoHCf  of  the  aupmntation^  fucb  ntw  Uaft 
Jball  be  void. 

24.  Where  the  vicar  is  endowed^  and  comes  in  by  infiitytm 
end  induSiion,  he  hath  curam  animarum  aflualiter,  and  is  not  to 
be  removed  at  the  pleafure  of  the  re£lor,  who  in  this  cafe  hath  only 
curam  animarum  habitualiter  ^  but  vioe  verfa,  the  reAor  has 
curam  animarum  a£lualiter,  and  may  remove  the  vicar  at  plcafuic^ 
3  Silt  378.  Smith  V.  WaUcr. 

(I)  Paribn,  Patron,  and  Ordinary.  Their  Power jtuntfy 

in  the  Time  of  the  Par/on. 

{[l.  pARSOKj  patron,  and  ordinary^  may  create  a  vicarage. 
^  8  R.  a.  Annuity,  53.] 
daitbt  1.  The  patron  and , ordinary  may  charge  the  churchy  in  time  of 

{2^  wuh   ^^^^^  ^^^  ^^  ^^^  ^"  annuity,  or  fuch  like.     Br,  Charge,  pL  38. 
4tffi^iftU    cites  8  E.  3 •  26.  ft  Fitz.  Releafe,  57* 

f^inm  and 

•rimarf^    Br*  Charge  ^*  38«  cittt  Litdetoo,  DifcMitiattaiice* 

iRep.  44*         3.  If  a  parfon,  patron,  and  ordinary  grant  land  to  J,i,Sf-^ 

bifl^p^f  charged  <f  tithes,  he  Ihail  hold  it  difchargcd.     Per  Doderidge  J. 

winchef.  Cro.  J.  453.  Mich,  15  Jac«  B.  R.  in  the  cafe  of  Doubitofte  v» 

ter't  cafe,  Curteeuc. 

Hob.  %97* 

per  Hobcn  Ch*  J«  ia  tbc  cafe  of  Slade  t.  Drake* 


y<^'  339*^  (K)  Patron  and  Ordinary  in  Time  of  the  Parfoiu 
Their  Power  in  Time  of  the  Vdxion  feverallj^ 
Patron. 


See 


(L]  pU    [i  •  I F  a  man  recovtrt  an  annuity  agahifl  a  parfon^  and  after  rAefii' 
^  to  the  patron  during  the  time  of  this  parfon,  thb  (hallextiA* 
'  guiih  the  annuity.     8  H.  6.  23.  b.  there  it  is  put  generally  fo.-^  ^ 

£  308  ]  41  E.  3*  2o»  without  mention  whether  it  was  in  time  of  the  par* 
fon,  or  in  vacation ;  but  the  fcire  facias  b  brought  againft  tho 
fucceflbr.    Quaere  this.] 

{2.  During  the  time  of  the  parfon,  xbt  patron  has  nai  any  rt^  < 
verpon  in  the  glebe.     8  H.  6.  24*  b.] 

[3.  In  time  of  the  parfon,  the  patron  has  nothing  to  do  in  ^ 
fburch,     1 1  H.  tf.  4*  b.] 
tMdjf^  C4<  H  the  patron  grants  a  rent  by  fine  out  of  the  church,  it  behig 

B«^  i9>«  ^^  and  after  the  incumbtnt  dies,  this  chai]ge  ihall  not  bind  tfae  \ 

«  1%  Xboedbr^ 


[jprefditation.]  ftaS^   Patcoa  3o9 

(bccefior ;  becaufe  the  parfon  attd  Otditlary  wefe  not  parties  tbete-  <*p<  i7-  <*• 

to.    38  E.  3. 40  ,        •      »»-«'*'*-<i 

[5.  If  the  painn  grants  a  nnt  9Ut  rf  the  churchy  it  is  rold  againft 
bimfelf ;  becaufe  he  has  nothin|  in  the  church.     38  £•  3.  4^  b.] 

[6.  If  thdrc  be  a  dtan  of  the  fret  etrnptlrfthe  king  of  the  coliatien  •«t«li.Abr. 
rftbe  iingf  and  he  has  an  advofvfrn  appropriate  to  him,  another  vxho  h/?!  E?? 
has  right  to  the  patronage  of  the  advowfon  may  relenfe  all  his  right  to  boc  I  find  no 
the  iingf  and  this  (hall  he  good  rcleafe  in  the  patronage  of  the  king*  ^J^  *^ 
33  E.  3.  •  Aid  of  the  King,  103.]  btoki!** 

7^  in  fcire  facias  upon  a  fine»  it  was  agreed  per  Klnivet  and 
EirtoD,  that  zjlne  levied  iy  the  patron  alone  tfa  rent  out  of  the  land 
of  the  gkie  without  the  parfon,  is  not  good  to  bind  the  parfoq, 
and  this  feems  to  be  nvhere  a  par/on  was  at  the  tinu  of  the  charge^'^ 
Br.  Charge,  ph  lu  cites  38  £•  3. 

8.  Debt  againft  the  fucceflbr  of  the  parfon  upon  a  grant  of  an  But  imib^ 
annuity  iy  hA%  predeceffir  by  ajfent  of  thi  patron  and  ordinary^  and  for  "''^'^^P' 
tton-paTOient  to  forteit  40s.  nomine  poene,  and  debt  was  brought  fame  year, 
of  the  penaltf,  and  fo  fee  that  a  grant  by  aflent  of  the  patron  and  ^i-  4<*  thai 
ordinary  is  as  good  as  if  the  patron  and  ordinary  had  confirmed  it*^^  w/s  bToL 
fin  Charge,  pL  13.  cites  7  ti»  <•  xp^— Aiid  herewith  agrees  Lit*  deed,  and 
tleton  tit.  -^-*  ,  .  P^'oo  «* 

ordinary 
made  another  deed^  hot  it  it  not  czpreflU  if  It  be  a  confirmatipt,  nor  what  fbnn  it  contains  $  bat  Ctj^ 
the  fame  cafe  aaoo  8  H.  6.  ft  it.  it  appeaii  that  it  was  a  confirmation.    Br.  Charge,  pi.  23* 

9.  Note  for  law,  that  the  par/on  cannot  charge  ivithout  the  patron 
mnd ordinary^  (or)  dean  and  chapter y\vhere  the  bijhop  is  patron ^  &  0 
contra  it  feems  where  the  biJhop  is  only  ordinary  and  not  patron  /  and 
it  is  faid  elfewhere  alfo  that  the  patron  ought  tp  have fee-ftrnple^  and 
this  in  bis  proper  rights  as  appears  here  by  the  cafe  of  the  dean  and 
chapter  with  the  bifiiop,  where  the  bifhop  is  patron,  and  in  the 
cafe  of  Hill  for  the  parfonage  aud  glebe  of  Stoke  upon  Tyerne 
in  the  county  of  Salop«  33  U»  8.  where  the  pnrfon,  patron,  dean^ 
and  chapter  made  the  aiTurance;  quod  nota.;  and  therefore  it  feems, 
that  the  bifhop  was  patron  there ;  aqd  the  Jiverftty  is,  that  vjhen 
the  byhap  is  patron  he  hath  interefi  in  ity  but  nvhtre  he  is  only  ordinary 
he  has  judicial  ponver^  but  no  intereft  ;  note  the  diverfity.  Br* 
Charge,  pi.  40.  cites  11  H.  6.  9. 

10.  It  was  agreed  by  3  of  the  4  juftices,  that  parfon  has  fcc- 
£mpie  in  jure  ecclefise,  and  that  %uafi  lies  not  for  the  patron  againji 
theparfon.    Br.  Faux  Recov.  pi.  5 1*  cites  12  H.  8>  7. 

1 1.  If  patron  confejfes  aSlion  of  the  land,  z  Juris  utrum  lies  for  the 
fucceflbr ;  per  Brook.  But  this  feems  to  be,  where  no  aid  was 
prayed.     Br.  Faux  Recov.  pi.  51.  cites  12  H.  8.  7. 

1 2.  Per  JPoUard ;  the  patron  may  have  a  writ  of  error  and  attaint*  But  Brookf 
of  a  recovery  had  againft  the  parfon^    Br-  Faux  Recovery,  pi.  51.  [hJI'jee^, 

cites  12  H.'  8.  7*^  not  to  be 

law;  for )( 
Isfp^M  u  thtjuettffv^  ao4  the  patioa  baa  aot  tbi  frmktcntmtnt  aor  itvecfito,  hut  y^frsMkttnim^ 


^%  % 


3t>r  []Pteren(ation.]    patfon.    Ipattotu' 


srfttAmi*  (L)    Patron   and   Ordittafy  In  Time  of  Vacatioit 

Their  Eftate  and  Power  in  Time  of  Vacation /ever* 
ally.     Patron. 

''^Aitthf"  ^^'  TOURING  the  vacation,  the  franlfenement  of  the  gldeisnci 
Seprotoof  in  the  patron.  8  H.  6.  24.  b.] 

the  glebe  in  the  time  of  vacation,  becaufe  it  is  fandoary,  et  non  negatvr ;  but  where  the  eivrtbis^' 
fohcdi  the  patron  ibili  have  it.    Bri  Deao^  Ice.  pi.  33.  cictt  9  H«  5.  9. 

Ana  a  free-         [2.  But  it  IS  tn  abeyance.     Litt.  144.I 
hoidcanbe  ^  ^  '^ -^ 

3d  abeyance  In  no  other  cafe,  but  only  in  the  cafe  of  the  parfon  of  a  church.  D.  71.  pi.  43.  in  cafe  of 

Witb^  ▼.  I/ham. — It  is  the  fame  in  cafe  of  a  hi/bop^  Met,  dean,  archdeacon,  &c.  Co.  Litt.  f.  647. 

j^2«  b.  See  Abeyance. 


The  patiott       [j,  Th^  patron  has  the  franktenement  in  right  during  the 
Wacation.8H.6.24.b.] 

and  has  no  intersft.    Arg.  Cm.  J*  53*  Mich*  a  Jac.  €•  B*  In  cafe  of  the  Ring  v.  the  Bifropof 
Winton  and  Campion. 

Tlionghthe  [^.  The  patron  (hall  not  take  any  benefit  of  the  glebe  during  the 
ttlt  vacation.     8H.6.24.b.] 

ing  the  vacation  are  in  the  incumbent  upon  his  indn^lion,  and  not  due  to  the  patron  or  ordnary;  (lor 
}f  the  patron  enters  upon  the  church  in  time  of  vacation^  he  thereby  is  not  any  tliireifory  nor  gains  any . 
right.  Sav.  18.  [pi.  46.  Pafch.  22  E)iz.]  )  yet  the  patron  and  ordinary  have  fuch  an  intcixft  intbe 
revenues  of  the  church  as  that  at  common  law  they  might  have  charged  the  lame  in  time  c^  vacatica« 
which  would  have  bound  all  fuccceding  incumbents^  becaofeno  other  had  any  inttieft  at  that  dnK|  bat 
they  only.     Watf.  Comp.  Inc.  8vo.  748.  cap.  48. 

Trefpafs  9/  [j.  If  the  parfin  teafei  at  will  the  parfonage  and  refigns^  (by 
^eUfehrStn'  which  the  Will  is  determined,)  xht  patron  cannot  enter  upon  the  Mte 
Chant  faid,*  and  ouft  htm  (for  he  has  the  firft  pofTeflion,  and  the  patron  has 
that  the  f/e/*  no  right  to  the  profits).     8  H.  6.  o.     Admitted,] 

«i<ii  the  ^  . 

ikurcb-yari  of  D.  and  the  boufewas  the  church  of  D.  and  the  defendant  is  patren,  tod  A.  the  farfim  then 
dcafed  the  farjonege  to  the  plaintiff  at  wi//,  and  after  the  parfon  refirned,  and  the  defendant  as  fatm 
frefentei,  and  the  bifiytp  inquired  of  the  right  of  patronage  in  the  church,  and  the  defendant  as  patron  !«• 
tertd  tojbem  bis  evidence  to  the  patronage,  and  tim  plaintiff  by  the  Icafe  above  held  himfeif  in,  4cc* 
which  IS  the  fame  trefpafs,  &c.  Judgment  6  a^tio ;  and  by  fume  it  is  no  plea  for  want  cf  coioor.  Bat 
Strange  and  Martin  Juftices  faid  clearly,  that  it  is  a  good  plea.  And  the  reafon  fecms  to  be,  becavfc 
Ut  genu  canaoc  know  the  law  that  the  Itaiie  is  void  by  the  rcfigaation.  fir.  Trefpafs,  pi.  iai>  cits 
%  H*  6*  9* 

^6.  The  patron  fliall  not  have  any  aBlonfor  trefpafs  done  in  the 
time  of  vacation.     1 1  H.  6.  4.  b.] 

[7.  After  the  death  rf  a  prebendary^  the  dean  and  chapter  IhaH 
have  the  profits.     33  E.  3.   Aid  of  me  King,  103.  per  'fhoirpc.] 

C^*'«  Tnc  ^^*  ^^'^'^  ^^^  ^^^^^  S^^  ^^^^  ^f  ^f*"^^  rAj/r/  of  the  ting,  the  king 
Svo.  74S. '  J^^  ^^^^  ^*'  'profits  of  his  dcanry ;  for  it  is  at  the  eleSion  of  the 
cap^o.  cites  king,  whether  he  will  culliite  a  new  dean.  33  £•  3.  Aid  of  the 
*•  ^*         King,  103.  per  Fi8.j 


i 


{©teKtttatloii.]   Iparfoii   ipatron.,  $309 

[9.  But  if  the  dean  bad  a  parfinage  appropriated  to  him^  the  king  r*    ^— '  i 
ihaU  not  have  the  tithes  and  profits  thereof.   33  £.3.  aforefaid,    ^^*  34o* 

Comp.  Inc.  Sto.  748.  cap.  40*  ciu«  S*  Ct 

>  » 

£lO.  If  a  man  has  an  annuity^  out  of  a  parfonage,  and  he  rtlerfes  'Br.Deaat^ 

to  the  patron  in  time  of  vacation^   this  (hall  cxtinguifli  the  annuity.  *^s'c.'' 

•  21  H.  7.  41.  Co.  5.  FORDE,  81.  b.]  Br.Reiafeip 

^  pi.  33*  cites 
+5.  C— — S.  C.  eked  5  Rep.  8x.  b.  Ptfclu  37  £1U.  C.  B.  in  Ford*i  cafe.— — S.  P.  5  Rtp.  71.  a. 
Fafich.  34£lis.  in  Hox's  cafe,  cites  40  £•  3^  2«.  xS  £.  3.  Avowry^  77.  13  R.  1.  Avowry,  S^..-* 
14H.4.  4*  Recoidire  longe.  —  Wscf.  Comp.  Inc.  8vo.  748.  cap.  40.  cites  S.  C.  ■  Coi 
lixu  a66.  a.  S.  P.  and  duK  it  is  good  In  refped  of  privity. 

fii.  If  z  judgment  in  annuity  vrzs  againft  a  parfon,  and  after  in 
time  of  vacation  he  releafes  to  the  patron^  this  (hall  extinguilh  the 
annuity.  8  H.  6.  23.  b.  (But  it  does  not  appear  whether  the  re* 
Icafe  was  in  time  of  vacation  or  of  plenarty.)  Vide  7  H.  6.  38.  h. 
41  £.  3.  2o.] 

[12.  But  if  a  man  who  has  right  to  the  glebe  land  releafes  to  the  patron  Watf« 
intime  of  vacation  all  his  right y  it  is  not  good^  becaufe  the  patron  has  *  Conv.  Inc. 
uot  any  cftate  in  the  land,  8  H.  6. 24,  b.  may  be  colleaed.]  cI^JS^ 

citei  S.  Q* 

(M)  Ordinary.    [His  Power  in  Time  ofFacation^. 

t  !•  T  N  time  of  vacation,  the  ordinary  may  give  liberty  to  any  to  hold  t  »*  ^*  *• 

^  theparfonage  for  a  certain  time  (before  a  new  incumbent  be  J*  **'•  "• 
8  H.  5. 9.  (This  was  before  xhcjlatute  of%  H,  8.  cap^  whifh  ordains, 
that  the  ordinary Jball/equefier.  J  ] 

[1.  The  ordinary  (haJl  have  the  ejpiees  and  profits  during  the  av^d-^ 
once.  7  H.  6. 39.  1 1  H.  6. 4.  b.j 

[3.  In  time  of  vacation  j  if  a  man  Aat  the  frjt  pojfejjlon  of  the  par- 
fonage,  yet  the  ordinary  may  give  power  to  another  to  inquire  efthe 
right  efthe  patron  in  the  church,  upon  a  prefentment  to  him  \  and 
the  commiilioner,  and  they  who  go  there  tojbew  their  right  to  the 
tommkjjionery  fball  not  be  trefpajfors.'    8  H.  6.  9.] 

4.  If  the  king  be  patron,  and  does  not  prefent  to  the  church,  which  8r.  Quare 
is  void^  within  fix  months,  the  ordinary  Jliall  not  prefent,  but  (hall  ^"^*^Jjt,- 

fejuefierHtiC  profits,  and  find  one  to  fcrve  the  cure  till  the  king  will  $.*c.-l— 
prefent  one.  Per  Keble.  14H.  6.  ai.  s.  c,  ciicd 

^  ^  Arg.  Roll. 

R.  453»  Hill.  14  Jac.  in  rafs  of  Colt-Vt  Glover.*— The  ordinary  may  fequefter  a  charch  dotiafrvf.  If 
ChepotroD  does  not  preienc.  Arg.  Roll.  R.  453.  in  cafe  of  Colt  v.  Giover  j  cites  3  Jac.  Gaer  a  -—« 

5.  During  the  vacation  the  ordinary  may  mate  a  leafe.     Arg 
Roll.  Rep.  453.  Hill.  14  Jac,  in  Cam.  Scacc.  in  cafe  of  Colt  v 

<?Jovcr, 


»  •  r 


3i«  [iPreCentatlon.1   l^wctHtL   Iptctt9it 


tV^'  (N)     Ptovtfion. 

Vrfiom,  Sec* 

SI?**  ***'*r  C*  T^  ^^^  pTOVifcc  of  the  pope  has  pofleiCon  of  the  dmrch  htm 
^r^^^^  ^^^  *«  prtfentce  of  the  king,  heJbaU  be  pr^irredi  bat  if 

be  of  littie  the  prcfent^e  of  the  king  has  tbejirjt  pojfijpony  he  ihafi  be  prefened« 
»fct>hif«t  •8H.4,  ai.] 

inote  here,  than  only  to  rtftr  to  the  ftatnts  ^5  B«  3«  UiA  vdMr  «ic1ait  tenlit  aide  to  iCtHlnlhtBii 
«v«-*  fir.  FicftBUtioAi  fl«  !>•  cicmS*  C« 

a  • 

?";„«,.  (O)    Advowfon.    MVbat.    . 

Towfoiiy  Of 

h,  jus^?  t^*  A  DVOWSON  £r>/  mhOum^  becanfe  the  commencemeiie 
tronaus^eft  "^  of  every  prefentment  commenceg  by  our  lawy  as  hjfrem 
!>'  leftas,  ^  ftnttn^t  (if  the  lay  patron  /  and  by  the  law  of  the  charch  takes  ef< 
J-iq^wmln.  ^^^*  *^  V  iiiiw;^,  non-ability,  or  criminofttS,  which  appertains 
^iTpendqm*  to  tbc  ordinary.  %  34  H*  6»  40.  iVr  JJbtam.1 

fd  ^cnefi. 

cTum  edclefis  fimplex  ^  ▼^tnt ;  tnd  of  other  refpc^,  the  caofet  lacl  incldentt  of  a^vowloos  it  d»« 
Ijpribcd  more  amply  in  fuch  manner,  jus  psrtron^tus  eft  jtxs  honoriScum,  onerofam,  lb  utile  la  cffe^ 
this }  a  patronage,  or  an  adyowibn,  it  a  right  to  prefent  to  the  biihopt  or  ord»aary  a  At  perlbsy  bf  hoi 
to  be  admitted  and  inilitoted  inp  a  fplritual  benefice  when  it  becometh  void ;  an^  be  that  has  foch  fi|b| 
fo  prefent  it  called  patron,  who  is  thut  defcribed  ;  patronui  eft  defenforecdefiv,'  qui  habct  iua  pnefai- 
t9Adi  epifcopo  ali^uem,  vel  aliquot  in  aliqua  ^cicfia»  It  in  ea  ^«o  inftttnator.  And  he  ia  lo  caled»d| 
patrocipioy  of  defence  {  becaufe  he  fhpuld  defend  the  church,  or  a  fimiiitodine  patrii,  quia  ficot  pattf 
Ilium,  fie  patronus  ecclefiam»  de  oon  efle,  doducit  ad  ti^tm  He  is  called  of  old  Granvikad>ocatiif  ^  at 
fhat  he  (houM  (ay,  ap  advocate  of  the  cau(et  of  the  church  \  and  therefore  the  inberitaace  is  c^lcd 
ndyocatio,  or  adrowfon,  or  it  derired  de  Tocando  ;  becaufe  the  patron  b^t)!  power  for  the  preieiviBCSt 
of  a  fit  i^on,  by  th^  DfUne  of  hi*  presentation,  Dod^  of  Adv.  .31  4.  J^.  !,■  ■■  >■  |  Doi  ef 
Adr,}.  €iicaSuC« 


jj^PjjWbi.  ^P)  Chapel 

XXf   A  Chapel  afeafi  u%  where  there  is  a  church  parochial  In  Ac 
-^  fame  parifli,  and  the  facraments  adminiilered  in  the  paro* 
chial  church,  and  not  in  the  chape},     8  H,  6.  32J 

r2»  A  church  parochial  cannot  he  ^i*  chapel.     8  H.  6.  37.3 

{3.  The  chapel  of  t2,k  belongs  to  the  church  parochialj  and  par* 
y^  J4if  ^  fon  thereof.     8  H,  (J.  32.] 

4«  A  chapel  is  m/  a  temporal  inberiumo^  as  an  adrowfon  is.  Ar^ 
Sti.  1 01.  cites  D.  83. 

5.  A  chapel  is  not  conveyed  infines^  and  recoreries  and  eotriesi 
hy  the  name  of  a  tenement^  nor  in  any  judicial  proceedings  ;  hw$ 
tenementa  in  a  grant  may  contain  a  Chapel,  Arg«  Sti,  loi.  Tht^ 
?.  Thin, 
v>^  6*  The  nominee  to  a  chapel  of  eaib  mufl  h^rve  the  bi/b^*i  licence^ 
but  who  fhall  nominate  whether  the  patron  and  reAor  of  diQ 
mother-church,  or  the  builders,  was  not  determined.     Gibb,ic8\ 


•  ^ 


CQ^)  Advowfon,  Spiritual  Promotion.  What  fhall  be 

fald  a  Spiritual  Promotion. 

[i.   ^  Dtamj  is  a  fpiritual  pTomotion,  and  not  temponL    D.  S-7*  IS^^ 
-^     10  El.  273.  37.    By  all  the  Juftkcs- J  ^^  34- 

S-Jw.  in  the  pariHiioneis  of  St.  Alphage^s  cafe.— In  cafe  of  Faix  rXELA  and  Oatbs,  WillJaiiM  faid» 
that  kalghci  have  been  dcaaty  and  have  had  deanries,  but  it  i$  by  the  fpccial  difpeofation  of  the  arch* 
blihopy  and  that  he  hath  feen  fuch  licences.  D.  273.  pi.  35.  in  Marg.— Yelv.  61.  Pafch.  j  Jae* 
B.  R.  in  the  laid  cafe  of  Fairchiid  y.  Gayer,  it  is  held  by  all  the  jufticea,  that  deans  may  ba  layjQcn» 
hecaufe  the  fandion  is  temporal.  And  yet  Williams  J.  iaid,  that  laymea>  who  ha?c  deanrtet,  oo{ht  and 
alwayi  hare  bad  difpenfations  from  the  archbi/hop.  Brownl.  aoa*  S«  C.  and  P.'  ■  Dean  uA 
chapter  are  a  body  ipiritoal,  and  annexed  to  the  bifliop  throughout  all  England.  ^  Per  Hobart  Ch*  J. 
hot  Winch  doubted,  and  faid  that  a  dean  may  be  a  layman,  which  Hutton  confeded,  and  iaid»  that  (V 
was  the  dean  of  Durham,  by  fpecial  licence  and  difi)cn(atton  of  the  king,  but  that  is  a  rare  and  a  fpecial 
*  caic,  and  is  not  common  and  general ;  and  therefore  not  to  be  brought  as  an  example^  which  was 
fruited  by  Hobart  Ch.  J.  Winch.  65.  Pafch.  21  Jac.  C.  B*  Brigg's  cafe. 

[2.  If  the  nomination  and  patronage  of  a  deanry  be  appointed  to 
the  king,  his  heirs  and  fucceiTors,  and  be  appoints  a  dean,  yet  this  is 
a  fpiritual  promotion.    D.  loEl.  273,  37.] 

3.  CUrk  of  aparijh  is  not.  13  Rep.  70.  Pafch.  8  Jac.  C.  B, 
Hie  pariihioners  of  St.  Alphage's  cafe* 

4.  Churcb-wardem  are  not.  13  Rep.  70.  in  the  parUhioners  of 
8t.Alphage's  cafe. 

5*  The  liifurers  in  cathedral  and  collegiate  churches  ;ire  of  th« 
number  of  cccleiiaftical  promotions.    Watf.  Comp.  loc*  250* 


(R)     Advowfon.     Donative.  SacDoni 


tr-   A  Donative  of  the  gift  of  the  king  may  be  nvith  cure  of  fouls,  Soc(5)pl.44. 

^^  as  the  church  of  the  Tower  of  London  is  a  donative  of  the  ^1^0^^*^ 

gift  of  the  king   with  cure.      Mich.    9  Car.    B.  R.    between  s.'c.  by^^ 

Fletcher  and  Mackaller,  per  Curiam,  where  information  was  name  of 

brought  upon  the  ftatute  of  3 1  Eliz.  of  fimony,  for  procuring  him  ^,^^*jJ5^ J' 

to  be  promoted  to  the  faid  church  of  the  Tower  for  money,  &  ^^,0.  c* 

per  Curiam  it  lies.]  337*  s.  c. 

by  name  of 

Mackalkr  ▼.  Todderick.— Cto.  C.  353.  S.  C. Cm.  C.  361.  S.  C— -Jo.  143.  S^  C.  by  name 

•f  Todderidge  v.  MacluUey. 

[2.  A  church  parochial  may  be  a  donative,  and  exetnpt  from  ordi-  |«  C.  cited* 
nary  jurifdidion,  and  the  incumbent  may  \refignto  the  patron,  and  ci^esJiTe/ 
not  to  the  ordinary ;  nor  can  the  \  ordinary  vifit,  but  the  patron  in  the  cafe  o^ 
by  commiifioncrs  to  be  appointed  by  him.  Co.  Litt.  144.  cites  ^^^^^ 
H.  I.  Ja.  B*  R.  Rot.  6oi.  between  Fairchild  and  Gayer,  in  theArtotUq? 
trefpafs  fbr  the  rcftory  parocliial  donative  of  St.  Burien  in  Com-  Ceneiai.-^ 
walL    Rcfolved.]  tThe„fie- 

food  both  in  refped  of  the  thing  refigned,  and  of  the  perfoft  to  whom  it  h  made  ;  fbr  it  being  a  dona« 
tive,  and  exempt  ftom  ordinary  jurifdlftion,  the  rcfigaation  cannot  be  intg  his  hands,  aj^d  the  incum<> 
Icatibail  aot  be  cooilraiAed  to  keep  the  church  whether  he  will  or  do,  if  the  patroa  will  sot  accept  it, 

Aa  4  doA 


zn- 


[pceCentatioii.]   jpotfon.   #attoit. 


»fid  beeauie  t>iert  is  no  pcrfon  to  whom  the  vefigDation  can  be  ma^  but  only  Into  the  faaids  af  d» 
patroo,  it  is  good.   Per  Cur.  Vclv.  6o.  Pafch.  3.  B*  R.  Faircblld  ▼•  Gayer.— Browal.  toi.  S.C* 

—Mo.  765.  S«  C. Cro.  J.  63.  S.  C. 

X  The  ordinary  has  nothing  to  do  with  a  donative  |  w^ch  may  paft  by  gift  to  the  paribo  witboat  ba^ 
iKto^on  or  induAion,  as  'is  fai^  S  Afl*.  31.  and  the  donatives  of  the  king  are  oat  of  the  jmUiliftioB  af 
the  ordinary,  and  not  VifiuUe  by  him*  Dat.  Rep.  46.  b.  Paf<;h«  5  Jtc*  B.  R.  in  IreUiMU  V  the  Dcia 
and  Chapter  of  Ferae*a  cafe.    • 

$*C*dtad  jTj.  Sui  in  fuch  cafe  of  a  donative  pafochial,  a  maUi  w]io  ii 

Comp.  lac.  ^''^^^fy  ^  layman,  is  not  captAU  thereof,  but  a  clerk  infra  facros  or« 

8«o.  500.  dinqs  is)  for  though  he  comes  in  by  lay  donation^  and  not  by  ad* 

**w' rf  l^iffio**  ^"^  inftitution,  yet  his funHhn  if^tritual.     Co.  Iitt«6oi* 

Comp.  inc.  ^^  ^^^  ^^^^  ^^'  St-  Burien  faid  to  be  refolvcd.] 

Sto.  305,  306.  cap.  15.  cites  S.  C*  ■  ■     .    Popham  Cb.  J.  faid»  that  though  a  chnichdoBaiiveiatbi 

rxecntion  of  the  charge  be  fpiritual,  yet  the  patron  may  collate  a  mere  layman  ai  well  as  the  Jung  anf 

inalce  a  temporal  man  a  dean»  ^uod  faepe  accidit ;  but  Gaudy,  Feancr»  Ydfcnooa  nA  WiUiaos 

'  YclVt  61  •  Pafcii.  3  Jac  in  tl»e  cafe  of  f  airfield  v.  Qaier* 


\ 


C-3t3  3  (S)  Advowfon.  Church  with  Cure.  Whatimt 
Church  with  Cure.  [And  who  fhall  be  laid  to 
have  the  Cur  am  Animdrum.'\ 

The  chanih  Tl.      A  Prebend  b  not  with  CUrc  of  fouls.     20  £•  1.  44.     Ad* 

b™;  ^    mittcd.j 

Suflex  has  a  f  ^-  ^^  there  be  a  vicar  end<nved,  who  is prefentative,  and  a  parfin 
farfin  nd  prefentati^e,  it  feems  that  the  parfon  has  not  the  cure  of  fotUs  bat 
To!b*^rltA.  th«  vicar.  5E.  2.  Quare  Impedit,  165,  perPafton.] 

micted,  inftitttted,  and  hJufledf  and  both  have  boufct  there.  In  ejedment  for  the  redory  it  WM\Mm 
fd  for  the  vicar,  that  the  vicar  fays  JjaoJa/s  and  procurations,  and  tther  charges  of  the  ^i/Uahm  onlyt 
and  «vtfi  att(ndatit  yfoa  the  ordinary,  and  reads  divine  fervice,  and  officiated  there,  vfhich  the  far  Jim  cJ 
not  aboyecnce  or  twice  in  the  year  ;  znd/everal  anient  infiitufiovs  and  indu£lions  of  wears  were  frodn^tdf 
^tn  they  C9»ld  notfie^v  the  endovrmitrt  itfiif\  on  the  other  fide  it  was  infifted  for  the  r*ght  of  the  psrfaa, 
that  all  finecufcs  are  fuch  either  in  reipett  of  the  inability  of  the  parfon  as  impropriators,  or  in  idpc^ 
of  privilege  of  not  being  vifitable,  that  it  could  not  be  a  Anc-cura  as  to  him,  becaofe  be  was  inftitatcd 
by  the  ordinary,  and  therefore  viHuble  by  him.  It  was  agrerd  per  Cor.  that  as  wcU  parlba  as  vkaroMy 
have  coram  aaimaram  wirbin  the  fapie  church ;  for  there  may  be  two  di.l.n^  patrons  and  two  diftind 
incumbents  of  the  undivided  moieties  of  the  Utx^t.  church  j  and  they  paid  no  re$<)rd  10  the  caic  :n  Rdl 
Prcfcntracnt,  341.  for  bo^h  being  prcfentadve,  the  cure  prima  facie  is  in  both;  and  whether  ha^taJly 
in  the  paribn,  and  actually  in  the  Vicar,  is  matter  of  evidence,  lince  e\*ery  one  that  is  inftituted  hat  cu^ 
though  faccipc  curam  tuam  9f  meam)  be  not  in  the  inilrument  of  inilitvtion,  in  which  oblcrratioa 
Lord  Coke  (Co.  Utt.  334.)  is  millaken.  Sid.  426.  Mich.  »i  Car.  2.  B.  R.  Chtfke  v.  Pryn,  aad 
Clark  V.  Heath. 

Note,  it  was  faid,  that  there  are  feveral  churches  in  England  which  have  ticars  endowed  with  caw^ 
and  yet  the  parfon  has  concurrent  curs,  and  hath  take  the  oatb  ofeam.nicaJ  ohedience^  and  both  aiefufajed 
to  the  ordinary  as  to  thcjr  lives,  doarine,  and  rcoain  of  houies,  *c.  Ibid.  417,— And  after  oooicrenca 
with  Sir  Geoffrey  Palmer,  the  Attorney-general,  he  (aid,  that  the  law  had  been  taken  before  to  be,  iM 
e\ery  inftitution  fuppjfed  a  cure  of  fouls,  yet  by  his  experience  in  his  ofBce  he  foood,  that  the  kiog 
had  feveral  donatives  in  Wales,  and  yet  the  parfons  thereof  are  preitnted  and  inf^itntcd  by  the  hiAsf 
■s  well  aa  the  vicars ;  but  he  intends,  that  the  vican  are  fjiituted  to  all  the  Jpirunalties,  and  the  par* 
firns  to  all  the  tftrper/tJ*  ts,  except  fuch  toberetf  the  vicar  is  t.tuUn'*«d\  and  faid.  he  had  feen  two  precev 
dents  among  thp  ancient  charters  in  the  Tower  to  that  purpofe.  Ibi^  Vent.  15.  S.  C  by  natac 

of  Hcach  v.  Frynn. 


A  parfoaage  and  licarage  are  tvK  dijflna  ecchfiaftical  herefices,  and  the  pvfoo  end  viear  have  cali« 
animaram,  the  parten  huhifuanter,  and  the  wear  aelualiter.  Per  Noy,  Arg.  Cio.  J«  5li«  «nfa<^«f 
3rittaa  V.  Wade,  ci.e:>  31  H.  6.  14.   jy  £.  3.  76.  5£.  a.  Qgare  Ii^paiit,  1^5* 

[3.  If  an  abbot ^  or  fuch  like  fpiritual  man^had  hccnpaffin  ^ 
fropriatt  before  thejiatuxc  of  mstijtUrieSy  he  Qiould  have  tfcc  cure  of 


[l^rerentatfon.]   parfon.   IPatrmt  313 

foub  f  for  he  differs  from  another  parfbn  only  in  this,  that  he 
fiiali  be  parfon  perpetual,  and  the  other  but  for  life*  Com.  GREi^'f 
1X)X,  496,  b.  ] 

j[4«  A  donative  of  the  king  may  be  with  the  cure  of  fculs,  as  the  (^)  P^-^r 
church  of  the  Tower  of  London;  this  is  a  donative  with  cure,  and  of   •     \ 
the  gift  *  of  the  king ;  for  till  the  Vn^e  of  king  John  all  bi&opricks  •  f„|.  ^^^ 
in  England  were  donatives,  and  fo  they  are  at  this  day  in  Ireland.  ^.iP^v**— «* 
M.   6   Car,   B.  R.   between  Fletcher  and  Mackaller,   per  &•  P-  ti>««» 
Curiam,  in  an  information  upon  the  ftatute  of  fimony,  for  taking  ^J^^iS' 
the  church  of   the  Tower   (being  a  donative  of  the  king}  for  ofcbarcbcs^ 
moneys]  *'*»»«*» »« 

;  tmthtt  pre- 

fcnUtJTe  pr  doQative,  hut JfipeaJiaryf  and  yet  have  cure  of  feult ;  at  if  tl^re  ^e  an  imprtfriatimt  an4 
it  Mi  M0  vkar/igf,  |>yt  Ofity  a  ceruin  ft'ipend  »  given  yearly  to  him  ihac  ferves  the  cure,  and  tbac  ia, 
jnereij  dative,  and  at  the  picafure  of  the  impvopriator*     6  Mod.  »3o«  in  cale  of  Jacob  ▼•  DaUow* 


(T)  Patron  of  an  Advowfon,  who;  and  how  confi*  C  3M  ]  • 
dered.     Where  one  has  the  Nomination^  and  another 
the  Prefentation. 

I*  f  N  quare  impedit,  the  ifh\nt\S counted  uponfincy  by  which  7*  N, 
"•  granted  to  JV.  P.  and  his  feme  and  their  heirSy  that  as  aften  as 
the  chapel  of  B,  voids^  they  JhaU  prejent  a  clerk  to  the  grantor ^  or  his  . 
ieirsy  and  that  thevjhall pre/ent  him  over  to  the  ii/bop ;  and  per  Curiam 
this  is  a  grant  of  the  prefentation^  but  becaufe  it  came  to  the  king 
by  efcheat,  and  he  counted  as  above,  but  did  not/hew  if  he  pre^ 
fented  to  the  grantor y  and  he  refufed  to  accept  it,  or  if  he  accepted  it, 
and  would  not  prefent  over  to  the  bifliop,  therefore  it  was  uncer- 
tain, and  was  amended  ^  and  fo  fee  that  the  grantee  was  patron, 
and  therefore  he  (hall  not  be  put  to  writ  of  covenant  againft  him, 
lirho  ought  to  prefent  over,  but  (hall  have  quare  impedit.  PL  99* 
cites  24  £.  3.  69. 

2.  In  quare  impedit  the  plainti£F  f0i/;i/f^,  that  the  abbot  of  B*  time  BcA.ofAiv. 
0it  of  tnindy  and  his  coventy  have  ufed  to  ele^one  of  their  monks  to  be  67.Lca.x2. 
prior  of  C  which  is  a  cell  to  the  rnonajlery  of  B,  and  prefent  him  to  the  tiZnks  die 
eijteefior  of  the  plaintiff  whofeheiry  i*fc»  and  that  they  have  ufed  to  pre^  law  to  be 
fent  him  over  to  the  ordinary y  and  alleged prefcription  therein,  andalfo  ?!!J'J^^"* 
fpifiH,  by  prefentation  of  one  T«  B.  who  was  admitted,  and  that  mlnacion 
their  prefentee  fo  admitted  is  dead,  by  whofe  death  the  church  «d  another 
Yoided,  and  riow  the  abbot  has  prefented  immediately  to  the  JJ'h^'*^ 
Bifliop,  without  prefenting  him  to  the  plaintiiF,  and  fo  didurbed  the  church 
him,  to  the  damage,  &c.     And  it  is  faid  there  that  prefcription  becooici 
is  fufj^ent  title  of  itfelf;  ior  it  fufpces  tofayy  that  he  is  lord  of  the  \^^^ 
manor  of  C,  and  that  all  the  lords  oj  the  faid  manor  time  out  of  mind  and  he  that 
have  prefented.      And   per   Skip,  divers   prefentments   in  quare  Hath  the  pre- 
impedit  are  double  j  and  the  defendant  faid,  that  time  out  of  o^J^pJSUti 
mind  the  abbots  have  prefented  immediately  to  the  ordinary,  and  to  the  bi- 
after  have  ufed  by  their  letters  to  certify  it  to  the  carls  of  H.  1^'hofe  fl»opt  before 
heir  the  plaintiff  is,  requiring  them  to  be  favourable  to  them,  by  uket  b^dt 
Ifhich  T.  B,  was  fo  prefented  by  tlie  abbot  to  the  ordinary,  and  of  chcUpfe, 

inilitu^ed 


m  H^tttentation.]  Parftm*   f>atr«r: 

without  »ay  inftitutcdtnd  received;  abfquehoc,  that  he  was  received  andinftU 
^co^f,  ^^^^  at  the  prefentmcnt  of  the  earl  anceftor  of  the  plaintiff;  prift 
the  bishop  ia  ^od  thc  plaintiff  e  contra ;  and  fo  it  fecms  here,  that  if  the  count  is 
tbucafe  true,  the  plaintiff  is  patron,  and  not  thc  abbot;  quscrc.  Br. 
SS^'toH!  QH^  I^^P^^i^'  Pl-  '^^-  ^'t<^«  24  E.  3.  77. 

ifeithis  deik,  that  he  fo  preicnteth  as  the  clerk  of  the  patron  bimtdf.  If  refped  be  had  of  earbodxr 
thea  arc  they  both  patrons  after  a  manner,  and  by  'injury  offered  by  every  of  them  to  the  other  one  of 
tbem  biay  vuniib  the  other*  As  if  he  that  hath  the  oominadoft  wUl  prefent  immediately  to' thc  ordissy 
he  that  hath  the  prcfentatioo  may  bring  a  quare  impcdit  or  a  writ  of  right  of  advowfon  againft  him  as  Us 
cafe  leqnires  5  fo  if  he  that  hath  the  prefcntation  refufcs  to  prefent  the  clerk  nominated  to  him,  or  iMe- 
luits  one  himfelf  without  nomination,  the  other  (hall  bring  a  qoare  impedit,  or  a  writ  of  right  againft  hxau 
and  his  writ  Aall  be  quod  permittat  ipfum  prasfenUre,  &e.  but  in  his  declaration  he  fliall  declare  the  ^leciai 
sttatter.-«And  though  thc  one  has  writ  to  the  hi/bcf,  yet  thia  ihall  not  ouft  the  other  of  the  poflcfioot 
and  if  the  p«fon  makes  a  leale  or  grants  a  rent-cbacge,  this  charge  ought  to  be  coiifirmed  iy  koth  -  bat  ia 
writ  of  annoity  brought  againft  the  parfon,  hid  is  granuUe  only  ot  him  chat  has  the  pceieBtation  ;'fer  thii 
It  in  theri|^  14o.  49. 147.  Pafcb,  5  Elis.  Aaoiw 

The  writ  3.  Quare  impedit  the  plaintiff  made  ride,  htc^Mkfrie  wax  kvui 

STip^m  granted  67  thc  fame  fine,  ihat  J.  N.  and  bis  heirs^  at  every  avwLmce^ 
pr«fentartf5  Jbollnanu  to  him  his  clerhy  and  be  Jbould  prefent  hifn  over  to  tbehifbop^ 
d^^'  *"^  a%riy2j/f/i  accordingly,  and  that  the  church  is  void,  and  he 
p^M  hi  jfta-  named  a  clerk  to  thc  *  abbot,  and  he  would  not  prefent  htm  to  the 
«,/,via.that  bilhop,  by  which  he  brought  quare  impedit,  and  it  was  quodper* 
I^hl^to »-  ""^"^  'P'^"*  nominare  clericum,  &c.  where  it  fliould  be  prcfcn- 
jDinate  one,*  tare  clcricum ;  and  therefore  the  writ  was  abated.    Br.  Quare 

J  and  that       Impcdit,  pi.  56.  citCS  f  4  H.  4.  lO,  II. 
beoQfhtfo 

pceicnt  him  ©▼«  to  the  biftiop,  and  thc  t»tn  to  the  hijbop  upon  a  recovery  by  the  plaintiff  A«/7  ^,  «»/ 
tpijcofms  tdimtttu  clericum  ad  deneminationtmj  &c.     Dod.  of  Adv.  65.  Left,  it  *  AUthe  ediaoot 

of  Brook  are  (evelqae),  bat  it  fcems  it  Aould  be  (abbe).-»[f  It  ihould  be  14  H.  4«  10,  11 1 

nJ'  f ^Adr  ^'  *  ^^^  ^^"^*  ^^  "^^'  **^  ^-^^^  ^^^  ^  ^*^'»  ^^  ^J^ 
^ua.12!  prrfent  him  U^  the  ordinary,!  zm^zxxoti',  but  if  he  grants  to  me  that  t 
butmif-  fhaUnami  /m,  and  he fhall prefent  the  one^  I  am  not  patron,  by  tea* 
"^T^X^X  ^°°  ^^^  ^^  ^^^  ^^  eleftion  ;  and  grant  of  nomination  and prefenia* 
whe^  ***  ^  ^^  ^^'  P^*"  Jufticiarios.  Brooke  fays,  qu«re  in  whofc 
there  arc  not  name  thc  Icttcfs  of  prefentatiou  ihall  be  made.    Br.  Quare  Impe« 

fi>  many  fo-    dlt,  pi.  1 33.  citCS  1 4  E.  4.  2« 
lio  s  m  that  '  r        j  j  t        -r 

year  j  but  it  (hoold  be  14  B.  4.  2.  b.  and  thc  miftake  fecms  to  be  by  turning  tho  (b)  into  (<>1.— T-^*'! 
if  a  man  grsuts  to  me,  that  I  and  my  hcinJtjUaapu  the  clerk  to  the  church  of  D,  as  often  as  it  ^ids^  ^ 
that  the  grantor  &aU  f-refrnt  the /am  clerk  to  the  erdmary  j  in  this  cafe  1  am  patron,  and  ^h^\  have  vm^ 
in^pcdiL    Br.  Quare  .mpedit,  pL  144.  cites  14  H.  4.  ix. 

•  • 

5.  If  he  that  hath  the  nomination  prcfents  to  him  thathadid* 
prefcntation,  he  that  hath  the  prefcntation  may  di/lurt  in  two  man- 
ners ;  cither  By  refiiftng  the  parfon  nominated^  or  by  prefentingfimi 
I  If  the^rf.  otier  himfclf  that  is  not  nominated.  If  he  ||  refufe  to  prefent  him 
t^l^il^lbe  ^^^  ^  nominated  to  him,  and  fuit  be  commenced  wibout  any  ac* 
wcminte  of  tual prefentation  made  by  himfelf^  then  the  writ  to  the  bi&op  of  him 
Ae  oomina.  that  hath  the  nomination  (hall  be,  that  he  fball  recover  his  nomina* 
^  H^*"  ''^"J  ^^^  ^^^^  '*^  btfbopfball  admit  fuch  as  the  other  hath  nsminated  to 
Mo.  84a.  the  prcfcntor,  according  to  his  grant  of  nomination ;  but  ifibs 
l^^i^tL  ^^^^'^^^^c^'  "P^"  which  the  fuit  is  granted,  be,  becaufc  the  pre* 
bfcof  Ford  j^«^<^>  ^a^  flio^^  prefent  the  parfon  nominated,  hath  prefentedfomi 

V.  Hofluni.  ^het 
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tther  htrnfeff-mtkioyxt  nomination^  then  the  nominator  fhall  imme« 
dbtely>  without  any  nomination  at  all  to  be  made  to  the  other  that 
hath  the  prefentation,  ^have  tyrx/]  to  remove  tie  other  incymbetitm 
*Dod^  of  Adv.  689  69.  Led.  I2. 

6.  If  one  hath  the  nomination,  and  another  the  prefentation,  if 

Jucb  right  ofprrfentation  acarUes  to  theking^  he  that  has  the  iiomina* 

tLOTLjball  nofkinat£  to  the  chancellor  ftill^  who  in  the  name  of  the  king 

Jhauprefent  to  the  ordinary.     And  if  the  king  prefects  ivitl^ut  any 
fuch  nomination^  the  nominator  fhall  bring  his  quare  impedit  agam^ 

the  incumbent  only^  becaufe  the  king  cannot  be  termed  as  an  uf urper« 

Dod»  of  Adv.  69.  Le£l.  I2. 

7.  If  zjlranger  prefentSy  he  that  hath  the  nomination^  and  he 
that  hath  the  presentation  fhall  join  in  quare  impedit ;  the  book 
iaysy  that  each  of  them  fhall  have  <)uare  impedit*  D.  48*  pL  jj* 
iixrg.  cites  P*  5  £liz« 

(U)    Incumbent.    Who.  J^i^^ 

I.  'TpHE  incumbent  after  a  recovery  againjl  him  in  quare  impi£i 
^    continues  incumbent  defaBo  until  prefentment  by  the  reco- 
veror.    a  Roll.  R.  62*  Mich.  1 2  Jac,  B.  R.  in  the  cafe  of  WhiO- 
ler  ▼•  Singleton 

2.  Where  there  is  an  avoidance  de  fado,  and  thtlingyfuppofiT^ 
he  hoA  a  title  to  prefent  hj  lapfe^  doth  accordingly  prefetity  when  in 
truth  he  hath  no  fuch  title,  and  a  recovery  is  had  againfl  him  by  one 
who  had  no  title »  though  he  which  comes  in  by  fuch  lapfe  is  not 
incumbent,  nor  gains  the  patronage,  yet  he  is  an  incumbent  as  to  all 
eccleiiaflical  things,  (^iz.)  to  have  offering,  tithes,  &c.  Hutt.  65. 
Mich.  21  Jac.  The  fecond  refolution  in  the  cafe  of  Rudd  v.  Bifhop 
of  Lincoln. 

3.  If  the  kingprefents  and  mftdkes  his  title^  his  prefentment  is  But  what 
void,  and  the  prcfentee  is  no  incunj>ent.     Arg.  Het.  51.  Mich.  J^I*ec^tS« 
3  Car.  C.  B.  in  Thomfon's  cafe,  cites  6  Rep.  26.  Green's  cafe.       principal 

cafe  fued  far 
filafidaiumy  the  Court  denied  a  prohibidoiiy  becanfe  tbithe  wit  now  incumbent,  and  they  would  not  cake 
aoiice  of  the  UI  pidcataentof  the  kkf .  Bat  in  cafe  ofjimomy^  the  ftatute  makes  the  church  void^  aa4 
tbeu  ihtJM^ga  may  tskg  mikt  of  that,  and  j;raat  a  prokubitioa  if  the  jiarfiui  fues  for  tithes.  HetL  5U 
^homfioB's  cafe— Litt.  Rep.  60.  S.  C 


4.  Poffefjjion  as  incumbent  is  not  of  the  incumbency  itfelf.    Per    [  31^  3 
Richardfon  Ck  J.  Litt.  R.  204.  Trin.  5  Car.  C.  B.  in  Pruil's  cafe. 

-  for  more  of  Parfon  and  Patron  in  general,  fee  SfpptOptfa:: 
ttOJ209  3){fmeiS,  SDonatit>e,  f^rof itlitfon,  and  other  pro- 
|er  U(]||6« 


[    3i(?    ] 


^xtkntation^ 


*  A  pfefai.  (A.  a)    To  what  Thing  a  *  Preientation  may  be* 

tation  M  the    >  '  *^  ' 

m,minathn  cf  ^^ 

scierktotbe  ^i.  XjEFORE  thc  timc  of  king  John,  the  king  and  othen, 
•rSnaryjQ  be  ,  ^j  founders  and  patrons  of  priories  or  abbies^  wtrc  wont  to 
tftUutcdTy    prcfcnt  priors  or  abbots.     1 1  H.  4.  68.  b.] 

him  to  the 

bene/ke  void  \  aod  the  £ime  being  in  wiiting,  is  nothing  but  a  letter  miffhe  to  the  biAop  or  onliiiary  M 
fshibit  to  Um  a  clerk  to  have  the  voided  benefice;  the  iottm]  force  iKreof  refteth  chiefly  in  thdewdi 
'  (prae^'fQto  vobit  dericun  meam).  ifod,  of  Adv.  6).  Led.  la.  citet  13  U.  I.  14.  b.  And  dyi,  due 
therefore  in  oar  books  of  law  an  advowfon  is  called  nothing  but  a  nomination  or  prdcatatio%  a  pown 
tnable  anoihecte  have  thc  beoeficci  whkh  notwjchilandlng  the  patron  cannot  enjoy, 

[2.  But  a  free  eUBion  was  granted  by  king  John  to  thc  pfiorSi 
i  I  H.  4-  68.  b.] 

[3.  It  is  good  ufage  that  the  abbot  fliall  name  a  monl  to  the  pa« 
iron  of  the  priory,  which  is  a  cell  of  the  abbey,  and  the  patros 
iball  prefent  Him  over  to  the  bIihop»  and  fo  mall  be  inftituted, 
X 1  H.  4. 68.  b.] 

[4.  So  it  is  a  good  ufage  that  the  covent  of  a  priory  (hallelefi  a 
frior^  and  ihall  nominate  him  to  the  patronj  and  he  ihall  prefent 
him  over  \  and  if  they  do  not  chopfe  within  five  months,  that  the 
patron  may  prefent  whom  he  pieafe.     30  £•  3, 2 1  •  b:] 

[5,  A  prcfentment  may  be  to  a  deanrj.  17  E.  3^  40.  Adjodg- 
ed.] 

[6.  A  prcfentment  may  be  to  an  hofpital.    ax  £,3.  6.  b.] 
hfntcUftl      |[7.  A  prcfentment  may  be  to  a  chapeK     14  H.  3*  Quart  Im- 
Tci^maL     P^***^*  *^3-     Adjudged.] 

the  one  by  grant  of  the  king  to  make  it  donative,  and  the  other  to  make  it  preftnfative  to  the  ntdinaiy,  aid 
then  the  ordinary  may  meddle*  and  may  prefent  by  Japfe ;  contra,  where  it  is  donathre  by  the  fbnndcraad 
his  heirs,  and  there  the  ordinary  cannot  v'tfit  it }  and  wbett  free  chapel  donattve  is  veUf  the  fitmder  my  r»- 
fjke  it,  and  not  appoint  any  oiber  incumbeut.  Contra  of  a  pttftntaciTC.  Br.  Prefentatiooy  pL  43.  cittt 
ia7«H*    PerKeeble. 

Se  (B.  a)  [8.  If  a  ftranger  prefents  to  a  donative^  and  his  clerk  is  infti* 
wa  x^m^  ^*^  ^^  induced  thereupon,  yet  it  is  merely  void.    Co,  I^^W 

Inc.  Sfo.      ,344*3 
•07.  cap.  13. 
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(B.  a)     What  A<Sk  or  Thing  mtl  make  a  Church  Pre^  sccDoiwu 
fcntative^  which  is  not  Prefentative  of  itfelf. 

[l.  VS  tkt  patron  df  a  nBory  parochial  donative prefents  thereto^  and  S.  P.Cft).J. 
*  his  clerk  is  admitted  and  inftituted;  this  is  now  become  pre-  ^V  ***^**o 
fentativc,  and  never  fliall  be  donative  afterwards.    Co.  Litt.  344.]  b  t^Weof 

Fairchild  ▼• 
Giyer.— So  of  uehapel  dmiat'nft.    Br.  Corporadons,  pi.  76.  cites  Old  Natura  Brevinnit  3  5* «-  ^«  of  a  chaftl 
smtixtd  to  amtthtr  tburch.     Br.  Quaic  linpcdit,  pi.  39,  cites  Fitzh.  tit.  Quare  Impedit,  151.  18  E.  j.  15. 
—Br.  Preiostatioi],  pi.  9.  cites  47  E.  3.  4 — So  if  an  ikholparj^n  a^ar/egee  prefintt.     Br.  Corporation^ 
pi.  76.  cites  Old  Nat.  Btev,  3  5.  -5o  if  a  man  frcfintt  to  an  ahbty  eleffive,    Br.  Corporation,  pi.  76. 

•  A  priTatt  aa  of  parliament  divides  one  pari/h  into  three  5  and  enaas,  tbat  die  right  of  pattoiiagcan4 
prefentation  &aU  belong  to  the  dean  and  chapter  of  D.  in  fuch  manner  as  the  nomination  or  prefentariois 
of  the  oM  church  did,  and  not  otherwife.  The  old  church  was  a  donative.  The  new  chorchet  flull  he 
pttientable.    MS.  T^.  tit.  Advowfon*    Feh.  19,  17 17.  Shirt  v.  Carr. 

•[317  ] 

[2.  But  Hz  granger  prefents  thereto,  and  his  clerk  is  admitted  s.  p.  Watf. 
and  inftituted,  yet  this  (hall  not  make  it  prefentative,  becaufe  it  is  ^^^'  ^^ 
merely  void.     Co.  Litt.  344.]  ,     V^l:'^^L 

S-  P.  Watf.  Comp.  Inc.  Sto.  304.  cap.  i  j^ 

3.  If  the  king  prefents  to  a  chapel  by  name  of  a  churchy  it  (hall  lofc 
the  name  of  the  chapel ;  quod  nota.     Br.  Prefehtafion,  pi.  9.  cites 

47  ^3-4- 

4.  Though  ufually  ^free  chapel  Is  donative,  yet  by  the  founda* 
tion,  or  after  by  comp§fttiony  it  may  be  prefentative*  Watf,  Comp. 
Inc.  8vo.  cap.  i  a. 


Fol.  343. 


(C.  a)  Prefentment  to  the  Church,  What  Per/on s  ^ 
may  prefent^  and  who  fhall  have  the  Prefentment. ' 
The  King  or  others. 

[l.  I F  a  prebendary  of  a  prebend  be  eleBed  bijhopf  and  after  the  ling  ^^-  Spenw, 

^  grants  the  temporaJties  to  him,  and  afterwards  he  is  confecrated^  ^^xCfT^x^ 

the  bifliop  (hall  have  the  prefentment  to  the  prebend^  and  not  the  bcnJarics  of 

king,  becaufe  it  is  not  made  void  till  confecration,  at  virhich  time  he  ^'y»  "^ 

was  patron  j  for  the  [biftiop  in  refpeft  of  the]  biflioprick  was  pa-  byfhctmg; 

tron.     41  E.  3.  5.  b.  adjudged.     46  E.  3.  34.  accordingly,  where  fo  that  the' 

the  incumbent  of  an  hofpital  is  created  a  bi(hop.]  prebend  wm 

cei5oB.  The  qaeAion  was,  who  fliouU  prefent  to  the  pcehcnd,  the  king,  or  the  bi/hop  to  whom  it  di<4 
belopg,  if  this  ccflion  h*d  not  inf  itW  the  king  ?  Thf  Judges  feemed  to  incline  for  the  king,  bu;  it  vras 
a^jooracd  for  further  argument.     Freem.  Rep.  256.  pi.  271.  Trin.  1678.     The  King  v.  Bliht>p  of  i:iy. 

[2.  Btxt  j^the  incumbent  be  made  hi/hop  by  the  pope y  and  after  the 
temporaltics ,  are  granted  to  him,  the  king  (hall  prefent  thereto, 
though  the  bijbop  be  patron.     46  E.  3.  32.] 

[3.  If  the  king  creates  an  incumbent  of  a  common  perfon  a  biChop,  .^^^'*  " 
the  patron  (hall  prefent,  and  not  the  king.    4 1  E.  3. 5.  b.  admitted,  Tau!f!!'^!^ 
and  •  44  E.  j.  15.  b.  admitted.     46  E.  3. 32.  admitted.     7  H.  4.  fi^,  the 
35.  b.  26.  admitted,     ix  H,4.  38.     ai  E.  3.  40.. admitted.     For  ^°«<>'«>«w 

■ ..        '  •*  .        .#    -r  patron  aagr 


3^7 


ptttemtkiu 


fnfuit  tohif  the  king  made  title  t6  it  as  guardian  in  chivalrf  of  the  patWfl..  fti 
^!^  ^  6  El.  228.  48.  and  7  El.  223.  12.  adjudged  as  it  fecms.  But  did 
Qiumof  the  law  is  otbcTwife  now  generally  taken  and  agreed^  feilicet,  that  ths 
jpatron ;  for  f  king  fliall  hare  the  prefcntment.  Contra,  H^  ao  EL  B.  R^ 
f~I?:,.    Holland's  cafc.l 

liich  caie  of  creition  the  king  Jbal!  prrfeHt  to  tf//,  tfwhofoever  fatrpnage  thef  gte»  And  per  Nortn^ 
ia/ard  ihtU  not  pxefcac  to  a  church ;  ;a^r«  of  this  ttfage ;  tfbr  it  fiems  thai  At  king  ftallMtfr^tm  ti 
mnolbtr^s  a/odw/m*  Br.  Prefeiitation,  pi.  14.  cites  xx  H.  4.  37.— >PtfrA«  is  ms4£  a  kifb^i  thekiif 
ihaU  piefeac  not  only  hac  vice,  but  tatlti  qu^tieu  3  Lev.  377.  Mich.  5  W.  &  M.  C.  B.  The  Kini  r. 
the  BiOkcp  of  Londofi.—Tbe  kiog  has  the  fame  prerogative  \n  eburebes  mtoly  ereffmi,  as  in  old  chmc)M% 
to  prsfeot  onjtromotion  of  a  parfon  to  a  bifliopiick.  3  Lev.  382.  Mich.  5  W.  St  M.  C.  B.  Th(Kia| 
r,  the  Biihop  of  London.—*  it  ihooM  be  44  E.  3. 25.  b.  pL  34. — f  Ma  399.  Wright*!  cafe.  S*  P. 

tC.3«8] 

*<f  »^J**»  [4.  If  a  church  void:,  to  which  the  bi/hop  has  title  to  prefent  as  pa- 

fiwedaythat  ^^^f  '^  ^^fp^^  ^f  ^^^  tempoTidtieSy  if  he  tUes  hefort  prefentment^  %  the 
the  tempo-  king  {ball  have  the  prefentment^  and  not  his  executors.  O  50  £.  3« 
fa***d^    26.     9  H.  6.  16.  b.  admitted.     24  E.  3.  26.  b.  Curia.] 

ktng*t  haodf.  Br.  Pidentation,  p).  4 .  cites  44  £ •  3 .  3.  Per  Thorp  ft  Belknap.  —The  troth  of  the  cift 
was,  that  the  hijhop  prejatted  bis  eUrk,  who  was  admitteiy  irftituted  and  seduffid  iefire  dinner,  and  bt  did 
tbsfanudM  after  dinner ;  but  the  prefentee  was  a  provifor,  a^id  bad  mt  C9rp%ral  pojefwi  in  V^e  eftbe  tu 
Jbop,  Ibid.  [But  qucre  as  to  the  induAion»  though  it  U  fo  mentiooed  in  the  Vear-book  aod  ia 
Srook  \  and  Brook  fays  fie  vide,  that  it  is  no  plenarty  again^  the  king  till  InduAion.]  ■  Br.  Ple« 
aarry*,  pi.  3.  cites  S.  C.  ■  And  where  the  king  has  tbt  temporalties  in  time  of  vacation,  anddlcv 
tlie  next  king  ihaU-have  them,  and  not  the  executors,  and'yet  it  is  but  a  chattel.  Br.  Prerogative,  pi.  {5. 
citea  24  £.  3. 42— — If^^r^  tbtking  is  intitltd  to  tbep^fp^wty  and  finds  the  cburth  voidp  hejhdl  bait 
tbef*efentat\en\  and  lb  it  appears  often  in  F.  N.  B.     Br.  Frefentation,  pi.  29.  A  in  quare  im* 

^dit  the  bifliop  of  D*  was  patron  of  C.  the  chucch  voided,  and  the  bi/bop  gate  the  prefiattation,  fcilicet^ 
wkule  collation  to  W.  C.  and  after  the  biihop  died  the  fame  day  that  he  gave  it,  and  before  vffiitMtian  and  in* 
dafficitt  by  which  the  kin^  had  writ  to  the  biihop,  and  the  gift  void.  Br.  Prefentation,  pL  29.  ato 
ft4£.  3.  30.  |[  Ibid.  pL  10.  cites  S.  C— Br.  Quare  Impedit,  pi.  42.  cites  S.  C« 

fy.  -rf/irf  if  abbot  or  6i/hop  Be  patron  ^  and  the  church  vnds^  and  the 

abbot  di^Sy  by  which  the  temporalties  come  into  the  hands  of  the 

king,  and  after  livery  isfued  by  thefuccejfor  out  of  the  hands  of  the  Ungi 

-    the  king  fiiall  have  the  prefentment.     7H.  4. 25»b.     18  £•  3.  i« 

«o.     24  E.  3.  26.  b.  Curia.] 

[6»  If  during  the  vacancy  of  the  archii/hop  of  Tort,  and  the  tempo* 
ralties  being  in  the  hands  of  the  king^  the  deanry  voids,  the  king  fliall 
have  the  prefentment  thereto,  though  by  compofttion  between  the 
archbifhop  and  the  chapter,  the  chapter  is  to  eie£):  him ;  for  de  jure 
the  patronage  thereof  belongs  to  the  archbifhop,  and  the  coropoG* 
tion  cannot  bind  the  king  who  comes  in  paramount,  asfupreme  pa- 
tron.    17  E.  3.  40.  adjudged.] 

[7.  If  the  yotwgejl  daughter  coparcener  be  in  ward  to  the  hing^  and 
the  church  voids  ;  the  king  {hall  have  the  prefentation  alone,  and 
not  the  other  coparceners.     47  £.  3. 14.  b«  admitted.] 


In  quare  fm- 
pedi:  the 
pUintifJaidt 
that  J.  S, 
wasje'fed9f 


the  manor  ofJ)»  and  the  ad-wmffon  appcrdant  and  prefentedf  and  after  gave  the  manvr  cum  t>erti9fnttit  tt  the 
grandfatbtr  of  the  plaintiff  in  failt  ^i^'  'zvusjeijed^  and  bad  iffue  4  daugbterSf  and  died^  ^d  that  f<  a 
hetr  to  the  ehitfi  \  and  the  tenant  ia  tail  dicJ,  and  the  four  daughters  entered  into  the  manor  and  into  ttbtr 
landf  and  maae  purpatty  cftbe land aiui  man^r,  exapt  the  advnvjwy  and  the  advowfon  remained  to  tbed 
in  common  ;  the  eldtfi  daughter  diedy  the  church  voided,  and  they  cuuld  not  a^jrcc  in  the  prefentment,  by 
m^bieh  the  prefentment  belonged  (^  tb<  pUintiffas  Jon  and  heir  cftbe  eldifi  dauglter,  who  prcfented,  and  tli* 
defendant  dilturbed  him ;  the  defendant  jaid,  that  the  land  was  held  of  the  iirg,  and  befnffdt  and  the  tbrei 


the  prdfentSKnt  cf  the  king  (haJl  be  fald  in  the  right  of  all  the  parceners,  and  not  in  tiijht  ol  tlic  efckft 
u^\^',  aad-ihcrcfoie  nvw,  becaufe  cbey'ctnsoi  agtec  ia  prcfeataiexitj  it  bcioi^s  eo  tiie  cld«il  j  ^^ 
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Onb  fdued,  and  iu^  that  it  ikall  be  f«d  the  tvm  of  the  cUcft  eiilyt  which  the  king  tooki  hot  the 
Court  was  againft  him  }  quod  nota  $  by  which  the  JeftnJant  f  leaded  partition  to  frefewt  by  turm*  Bc^ 
ftUbHHion,  pi.  35.  citei  38  H.  6.  9.— .^Bt.  Pxerogative>  pi.  44.  cites  S.  C«— ->12r.  LiYery,  pL  sc, 
'     S.C. 


S.  In  quare  impedit  it  is  agreed,  that  where  an  *  iticumhent  li  *S.P-  Br* 
artatii  a-  U/bopj  his  aticient  benefices  are  become  void  in  foBy  and  the  ^ra  pI^'aI. 
pa$ron  may  ^ejeni  s  btU  f  where  a  parfon  takes feveral  benefices  incpm^  citet  s!  C« 
pMle  mntboui  licence  or  plurality,  this  is  a  voidance  in  law^  and  he  ^^  ^  ^^ 
eugbt  to  be  deprived  of  one  oftbofe  before  the  patron  xan  prefent,  and  the  ©f  f  Jiw£! 
patron  may  fue  the  deprivation  to  the  ordinary.     Br*  PrefentatioOi  ty,  canaoc 

pi.  14.  cites  II  H.  4-  37.  "/«  an  inA* 

,  f  Br.  Depolitioai  pL  3.  citet  $.  (^ 

9.  Cenufee  was  ofajlaiute  upon  which  a  manor  is  extended,  to 
which  advowfon  is  appendant.  Per  Cur.  the  advowfon  may  be 
extended ;  and  if  it  become  void  during  the  conufee's  eftate,  the 
cooufee may  prefent.  Ow.  49.  Mich.  32  &  33  Eliz. .  Arundell  r. 
fiiihop  of  Gloucefter.  ' 

10  It  was  adjudged  that  truftees  of  a  term  for  500  years,  for  the    L  379  4 
raifing  6000I.  (hould  prefent.     See  Lutw.  902.  b.  Fafch.  1 1  W.  3. 
B.  R.  in  the  pleadings  of  the  releafe.    Bifliop  of  £xon  and  Heflcet 
?.  Freck. 

1 1  •  If  A*  fells  an  advowfon  to  B.  but  before  the  conveyance  to  B.  and 
during  the  feifin  of  A.  the  church  becomes  void,  though  it  remains 
vacant  till  after  the  conveyance  to  B.  yet  B.  cannot  prefent* 
a  Lutw.  163 1. Trin.  2  Ann.  C.  B.  Crane  v.  the  Biihop of  Norwich. 

12.  Excommunicated pet^ns  were  faid  per  Keble  to  have  no  abili-  Itliialdthac 
ty  to  prefent  to  a  church.     Wentw.  Off.  Execut.  16.  u^t^ 

excomisuiiicated  may  prefent  to  their  ehvrchesy  and  their  prefentatioiia  ihall  ftand  good  till  fuch  time  at 
the|  be  avoided.  Watf.  Comp.  Inc.  Svo.  24.9.  cap.  1 3.  cites  Parfon*t  Lew,  cap.  lo.  But  adds  a  qsavt 
whether  the  biibop  may  oot  refufe  the  prefenteea  of  fuch  perfoniy  and  fo  (ufi'er  the  chorchei  to  lapk  m 
hiaielf. 

13.  If  an  alien  bom  puf chafes  an  advowfon^  and  the  church  be* 
coines  void  after  office  found  that  he  is  an  alien,  thekingft>all  prefent. 
Watf.  Comp.  Inc.  Svo.  179.  cap.  ii.  cites  Farfon's  Law,  fol.  7^ 
cap.  lo. 


(D.  a)     In  what  Cafes  the  King  (hall  prefent. 

[l.  TF  a.  ht  found  in  ivardhj  office,  for  land  held  in  capites  and 
'''  that  he  is  feifed  of  an  advowfon  in  fee,  or  that  he  is  of  full  age^ 
and  after  his  full  age,  the  king  being  intitled  to  a  livery,  A.  tenders 
his  livery,  and  after  the  church  voids  before  livery  fued,  but  after  livery 
18  fued  without  any  default  made  after  the  tender,  yet  the  king  {hall 
prefent  \  for  though  the  livery  is  difcharged  if  he  dies  before  livery 
fued,  as  Hale's  cafe  is,  yet  the  poffeffton  of  his  land  and  of  the  advow*  f 
Jon  is  not  X  out  of  the  king  till  the  livery  fued  eut^  This  is  the  courfe  X  ^^  344< 
l|f  the  courtof  wards.  J  * 

1^2.  Though 
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«  s.  c.  and  [2.  Thmigh  it  be  admitted  Ait  if  the  ifwumheni  of  a  iiornmoHperfilt 
iiJiwT^ASol*  ^^  created  a  bifliop,  that  the  king  fliall  have  the  t>refe|itmenf  to 
Mich.  5  w!  the  church  for  this  turn  by  his  prerogative,  yet  it  feems  if  the  fkg 


Jk  M.  in  cafe  grants  to  the  incumbent  before  he  is  created  bijhcf^  a  Hfpenfation  reth" 
*!Dr?B^dL  ''^^  ^^  church  with  his  biflioprick,  and  after  he  is  creatii  hijhof^ 
«lAod  cites  and  dies  incumbent^  it  feems  the  king  ihall  *  iiot  prefem  to  his 
t).  4*8.  b.  church  by  his  prerogative,  becaufe  the  chtirch  i»  not  void-  by  his 
e,fe.J*Axil  roakiiig  him  bifhop,  in  which  cafe  the  prerogative  gives  the  pTc- 
133.  u         fentroent  to  the  king,  but  by  death  of  the  incumbent,  in  which  n9 
prerogative  holds  place.     Co.  £nt.  474.  Hele's  cafe,  there  pleaded 
that  in  fuch  cafe  the  church  voided  by  death,  and  admitted  that 
it  appertains  to  the  patron  to  prefent  upon  his  death.] 
The  cafe  j^j^  If  the  Ungfeifes  an  advowfon  without  caufe  ignorans  tituli  fui, 

wtMvfho  ^^^  ^ft^^  ^^  advowfon  voids^  and  be,  who  right  has^  conus  and  hat 
itUoftbe  oufter  U  main  cum  exitibus^  yet  he  ihall  lofe  the  prcfentment  hac 
S5**'*A^  vice>  for  nothing  paifcs  by  the  word  (exitibus)  but  rents  and  pro- 
msM^wkh  fits  of  a  thing,  and  not  the  prefentment ;  for  it  is  not  profii>io  the 
#ir  advowfon  patron,  but  pre-eminence,  and  the  profit  is  to  the  parfon^  and  if  tht  ^ 
lipptmJsnfof  p2tron  takes  the  profits  it  is  funony*  24  £•  3*  29^  and  Brook 
J^iL^^,   Iffues,  21. 26-] 

to  y,  N,  and  dled^  ^tk'mgfttJiJaff,  and  the  advowjon  ifoidtdf  and  he  in  revtrjtom  pad  to  the  Inf,  aai 
tkidrntdomfier  U  main  cnm  exitiius  of  the  manor  (and  it  if  faid  tfaext,  that  the  king  bss  right  in  this  tsjt  t9 
feifi,  hut  mt  to  retMn)  j  he  in  rtvorfon  frtjenttdj  and  the  king  brought  quart  bi^eiit,  hearing  date  before  the 
ouderle  main^  and  the  king  recovered  the  prefentment ;  for  ly  the  voidanct  the  pr^emtatim  m^tvdieim 
the  king  by  reafon  ofhh  laioful  Jeifure  of  the  land  of  his  tenant,  ad  quod,  &c.  and  the  oufter  )e  maia  cui 
cxitibui  does  not  give  the  ^rejentatien ;  for  thia  h  neither  iffket  norfrojits,  but  was  a  thing  Tefbd  ia  the 
king,  and  yet  by  Uvcry  of  the  land  to  him  who  right  has,  lees  and  advowfon  ihall  pals,  but  not  picfeaottiaas 
tidUd  befoie.     Br.  Frcfentation,  pi.  »8.  cites  24  E.  3.  59.  Br.  Prerogative,  pi.  31.  cites  S.  C. 

r  And  both  RoU  and  Brooke  are  right;  that  in  page  19.  is  pi.  i6«  and  the  other  in  page  59.  is  pi.  4s*] 

L  320  ] 
Inhere  the         [4.  If  a  prebend  voids,  the  temporalties  being  in  the  hands  efthe  Ung^ 

lld^e^'  the  king  fhall  have  the  prefentment.  18  E.  3.  31.  b.  21  £•  3. 5. 
ut^^ahilt  adjudged,  299  30.  24E.  3. 26.b.  Curia.  i£.  3.  22.  b.  5E.2. 
Mw  M/o  f^f  Quare  Impediti  165.  Adjudged  in  cafe  of  a  Ticarage.  19  E.  2. 
liT^'^'d*  Qnare  Impedit^  178.  Adjudged  of  a  vicarage,  though  faid  chat  it 
^fdiid^      was  fpiritual.] 

MM  they 

^ame  to  the  after  king,  the  fitceefftr  king  itall  not  frefint  By  reafon  of  the  ftatnle,  ^5  £.  9.  pm  ckie^ 
K  I.  [whic)h<ee  Raft.  111.]  That  thekingP'jul 


^.  I.  [whic)h<ee  R  aft.  1  ix.]  That  the  iingfi'juld  not  prefent  in  another^  right  o/anjf  avoidaaeebntit 
Ait  own  time.    Br.  PrefenUtion,  pi.  1 3.  citea  1 1  H.  4.  7* 

It  is  no  plea  [^.  If  a  church  of  the  patronage  of  the  U/hep  voids  ttfter  the  death  tf 
tatrtM  ^^  ^ift^y  ^^  before  feifure  rf  the  temporalties,  yet  the  king  fliall 
dnrii^  itt     have  the  prefentment*     1 2  £•  3.  Quare  Impedit,  56.  per  Shard.] 

being  in  the  ' 

hands  of  the  king  by  reafon  of  the  death  of  R.  late  bifliop;  for  if  the  temporjltiea  were  in  tfaekifl|'i 
kands  by  death  of  any  other,  or  by  other  means,  yet  the  king  ihall  prefent.  Br.  Quare  Imprdit,  pi.  9^ 
citet  24  £•  3*  a6.  ■■  So  if  an  advtwfcn  be  void  by  6  months^  at  which  time  the  king  b  laM  of  chk 

ttmporaltiet  of  the  bi(kopricky  the  king  ihall  prefent  to  this  advowfon  as  the  biihop  ihonld  4o.    F.  K.  B. 

g^.  (G) Where  it  is  awarded,  that  the  temporalties  of  a  bifliop  be  feifed  into  the  king's  kan^^ 

the  king  ihall  take  connfance  of  them,  and  fliall  prefent  to  an  advowibn  «nthout  office ;  §at  the  tempo- 
talties  of  a  bilkop  are  always  of  record  in  the  £xchcquer*  Br*  Office  devnty  fte.  pi.  ly,  ckei  Fkdh 
tic  Sure  Facias,  113.  fti  £.  3.  30. 

The  king  .  [6i  So  if  the  tenant  of  the  king  dies,  and  after,  before  fitfun  ^Ks 
have  pre-  ^^^  '^  ward,  a  church  voids,  the  king  ihall  have  this  prefentmenfc 
ftatmcAt  10    12  £•  3*  Quare  Impedit^  56.] 

theadvnw- 

Jim  ingrrft  bj  the  viurd  ofm  hfant  who  ii  In  wsrdfoe  4ther  Uttdi  \  per  Brian*    Bet  dl  tht  kii«*t  ftr* 
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jeffits  contn  ;  lor,  bccaufe  the  king  has  the  body,  therefore  he  /hall  have  the  prerentations.     Br.  Prc« 
feoutioo,  pi.  41.  cites  3  H.  7.  5* 

[7.  If  the  tenant  of  the  king  1ms  title  to  prefent  to  in  advowfon 
which  IS  void  by  Jix  months ^  and  after  the  tenant  of  the  king  dies 
hifore  tlie  hijhop  prefenis  by  lapfe^  his  heir  within  age  and  in  ic:ird  of 
the  king;  now  the  bifliop  fl^all  not  prcfcnt  by  laple,  but  the  king 
fliall  prefent.     Fitz.  Nat.  35.  a.  and  there  vouches  18  E.  3.] 

[8.  If  there  are  three  coparcmcrs  of  an  aclvowfon,  wliercof  one  is  Q«arelmpc- 

within  age,  and  in  ward  to  the  king,  and  the  other  P:vq  of  full  age  fue  ^\^^^\^^^ 

livery  with  partition^  faving  the  prerogative  of  the  king,  to  prefent  to  nam  '</  the' 

the  avoidances  during  the  minority  of  the  ward,  and  after  the  ^'•I  ^"^  '/■ 

church  voids  during  the  minority ^  the  king  fliall  prefent.     3 1  E.  3.  j^yf^^^ 

Quare  Impedit,  1.     Adjudged.]  anddiedytod 

[p.  If  there  arc  three  coparceners  of  an  advowfon,  whereof  oa?^  //  tlie /r«ew«iitt 

in  ivard  to  the  king^  ivho  grants  her  aver  to  another  with  knights-  Jf^*/!  |^,' 

fees  and  advowfons,  and  after  the  other  two  being  of  full  age  fue  prerogative, 

livery  of  the  king,  with  partition  to  prefent  by  turn,  fcilicet,  the  eldeft  *"^  p^tjtim, 

firft,  the  2d  in  the  2d  place,  and  the  ward  laflj  faving  the  preroga-  'cbanm^ 

tive  of  the  king  for  caufe  of  the  purparty  of  the  ward  to  prefent  and  th  ,  a,f^ 

prima  vice  H  ccclefia  vacare  contigerit  during  her  minority,  and  '*'y«'/*''«^*'- 

after  the  church  voids  during  the  minority  of  the  ward,  tlie  king  ivho  took  lit 

ftall  prefent,  becaufe  the  partition  was  after  the  grant  of  the  ward-  r'>n,^ndbld 

fliip  over,  &c.  and  fo  the  prerogative  remains  in  the  king.   3  r  E.  3.  ^^  ''?'.- 

Quarc  Impedit,  I.     Adjudged.]  Ztbi/afl!^ 

and  in  nuard 
•f  the  ih^,  and  the  prebend  voidedy  and  the  kin^  prejmted^  the  defer.dant  fa'td,  that  after  tbit  the  tbret 
djugbters  madt  fartUion  to  prefent  by  turny  and  that  tbefirji  bad  bir  tunty  and  then  the  fecondy  and  the. 
tbirdteektbedefeHdant  to  baron^andbad  ijfuey  and  died,  and  thh  avoidance  no*w  belongs  t,  b'tm  as  tenant  by 
tbeairtefyy  atiajbetued  tbe  compofitkny  and  becaufe  by  the  firil  partition  in  Chancery  the  king  w^is  afcer-* 
tiined  ofhia  tenant  of  record,  and  tbit  neKv  partition  Hvitbout  licence  cfthe  king  is  an  alienation  in  laiv  wth" 
tut  Heesuty  therefore  judgn>ent  pro  rege  ;  for  it  was  agreed,  thai  though  partition  be  made  between  par- 
ceneriy  they  are  yet  in  by  the  common  anceftor  and  may  vouch  as  heir,  and  every  one  ihail  have  advantage 
u  hetrj  yet  by  the  partition  in  Chancery,  the  one  wa9  fole  tenant  [to  the  king]  of  the  ^idvowfon,  and  by 
thelaft  partition  to  prefent  by  turn  all  are  tenants  thereof,  and  writ  of  ri^ht  of  advowfon  (hall  be  broughc 
*gainft  ally  and  before  againft  every  one  alone,  and  *  fo  the  king  was  a  itranger  to  his  tenant  [by  the  c.:>m- 
pofitkm  which  could  not  be  without  licence.]  Quod  nota;  and  therefore  the  king  recovered,  f  Br. 
Q^fe  ImpediCi  pi.  73.  cites  %t  £•  3.  30,  31.  And  it  was  faid,  that  where  the  kirg  has  advowfon 

w  rtmmua  mntb  otbersy  as  by  caufe  tf  nonage  cf  an  infanty  tvbo  bas  title  toprrfert  by  turn  or  otherwifc,  that 
^  kixig  by  his  prerogative  ihall  have  the  p/tfentment  at  every  voidance  fo  long  as  aay  parcel  of  the  ad- 
^owioBTemams  in  his  hands.     Brooke  fays,  ju^re  inde\  for  this  19  a  partition ;  but  if  ro  partition  <was, 

t^the  king  by  the  interefl  of  tbe  one  coparcener  ihali  have  the  whole  prefentation.     Ibid. ^^Br* 

Alienation,  pi.  7.  cites  S.  C. Br.  Prerogative,  pi.  21  •  cites  S.  C. 

[*  Br.  is,  (et  iffint  eftranger  del  Roy  de  ion  tenant}  but  the  Vear-book  is  as  tranfjated.j 
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10.  Thebifliop  of  Ely  faid  to  me,  that  he  had  feen  z  prefentation  tyer  fmce 
in  the  time  of  king  E.  3.  made  by  the  faid  king,  whereby  he  pre-  ^',-j"^^^^' 
fented  to  a  benefice  pro  ilia  vice  which  was  of  another's  patron-  Brooke,  this 
^8^>  by  thefe  words,  ratione prerogative  fua^  which  benefice  voided  prerogative 
by  reafon  that  the  king  had  made  the  incumbent  thereof  a  hi/hop ^  who  -^^^cdT  thi 
was  confecrated.     So  that  when  benefices  become  void  by  making  kings  of 
of  an  incumbent  a  bilhop,  the  king  Ihall  prefent  to  all  his  firft  be-  England, 
nefices  pro  ilia  vice,  whofocvcr  is  patron  of  it  j  quod  nota.     Br.  ^"trc'c!^" 
Prefentation,  pL  6i.  cites  5  M.,  r.  d^-ncs  that 

the  patron 
has  preleoted  upon  tbe  promotioii  of  his  incumbent ;  per  Cur.     4  Mod.  210.  in  deliverhig  the  judgment 
•f  the  Court  in  the  c^e  of  the  AtCoraay -general  ▼.  Biihop  of  (•ondon.  Dr.  Lanvaftcr,  and  Dr.  Birch. 

Vot.3CVII.  Bb 


3^1  Prefentation^ 


Fol.  345, 


(E.  a)     la  what  Cafes  the  King  fliall  prefent  where 

Chattel  vefts. 

[l.  jF  the  tenant  of  the  king  has  an  advotufin  which  voids,  and  af- 
■^  tcr  dies  his  heir  in  ward  to  the  kingy  the  king  (hall  have  the 
prefentment,  and  not  the  executor  of  the  father.     18  £•  3.  2T. 
12  £.  3.  Quare  Impedit,  159.     Though  the  heir  be  of  full  age,] 
[2.  mitlaw  ^ould  be  the  fame  though  lapfe  had  incurred  to  tbi 
ordinary  in  time  of  the  father,  if  the  ordinary  had  not  collated  l^efon 
his  death.      t8  £.  3.  21.] 
Br.  Prefen-        [3.  If  the  tenant  of  the  king  has  an  advowfon  which  voids,  and 
dteMS^ET  '^^  tenant  prefentSy  and  his  clerk  is  admitted  and  injlituted,  and  befm 
3, 4.  S.  P.    indu^ion  the  patron  dies,  and  the  advowfon  comes  by  ward/hip  to  the 
but  that        king,  he  (hall  prefent  j  for  the  church  is  not  full,  againil  bimbefoic 
ll^"p«^"s  induaion.     38  E.  3.  9.  by  Thorpe.     21  E.  4.  34.  b.  faid  to  be  ad- 
it is  other,    judged  in  the  40  of  £.  3.3 

^*^'  [4.  If  a  church  of  the  patronage  of  a  hifhop  voids  in  time  of  the  bijhep, 

and  after  the  bi/hop  dies,  the  lung  ihall  have  the  prefentment  bj 
reafon  of  the  temporalties,  and  not  his  executor.  21  £.  3.  6.  h. 
50  E.  3.  26.  9  H.  6.  16.  b.  29  E.  3.  44.  24  E.  3.  30.  Ad- 
judged.] 

[5.  If  a  church  of  the  patronage  of  a  bifliopi  abbot,  or  prior 

voids,  and  the  hifhop,  abbot,  or  prior  prefents,  and  after  dies  before 

iftftitution,  the  king  ihall  have  this  prefentment  by  his  prerogative. 

Liber  Parliamentorum,   21  E.  i.     The  prior  of  Bermondset's 

cafe,  adjudged  in  parliament.     24  E.  3.  30.     Adjudged.] 

S9  after  «/-        [6.  So  if  the  bifhop,  abbot,  or  prior  ^es  after  inflitution  of  the 

lathn  to  a      clcrk,  and  before  induBion,  the  king  fliall  have  this  prefentment  by 

^7d:es'bi^    his  prerogative.     1 1  H.  4.  9.  by  all  the  Juftices.     Fitz.  Nat.  34. 

fore  indue    K.  36  K.  38  £.  3.  4.     HobaTt's  Reports,  208.J 

tion,  by 

which  the  temporaiticscomc  to  the  king.     Br.  Prefentatioo,  pi.  13*  cites  11  H.  4.  7.  per  Car* 

[7.  Contra  Liber  Pari.     21  E.  4.    24  E.  3.  30.    Admitted  per 
,        Curiam,  faying,  donum  nullum  [eft]  if  inftitution  be  not  made  in 
his  life.] 

[8.  If  the  king  has  an  advowfon  by  caufe  of  a  ward/hip,  and  grants 
it  to  another  during  the  minority  of  the  ward,  and  after  the  cburck 
C  322  3   voids,  and  continues  void  till  the  full  age  of  the  ward,  by  which  the 
eftate  of  the  grantee  is  determmed,  yet  the  grantee  (hall  have  the 
prefentment^  and  not  tlie  king.     Contra,  29  E.  3.  8.  b.     Admitted 
by  iflue.] 
An  aTojd-         [9.  If  lapfe  incurs  to  the  ordinary,  and  before  the  6  months  pqfi  tbi 
»ncc  belong-  ar(Snary  is  tranjlated  or  dies,  it  feems  that  the  king  ihall  have  tfac  , 
ihop  Vho*'   pwfcntment,  and  not  the  ordinary  or  his  exeputors,  or  the  guarduft 
ded,  by       of  the  fpiritualtics.    P.  40  El.  B.  Dubitatur.     Hobart's  Repoct% 
*hich  the    280.  in  cafe  of  death.] 

reipporakiec 

cime  into  the  hands  of  the  king,  belongs  now  to  the  klos*     Br.  Quart  Impedit,  pi.  4s*  citct  50 K«  |b 

»6.-«^Br*  Pxticatatiofl,  pi.  xo.  cites  S*  C. 

£xo.  If 


Iprefentatton.  3^2 

[to.  If  a  hijbop  has  title  to prefent  to  a  prebend,  and  preftnts  his  See(C)pl.4^ 
derk,  who  •is  infiituted  and  indutled  in  tbe  mormng^  znd  after  dinner 
the  fame  day  the  hijbop  dies,  by  which  the  temporalties  come  into  the 
hands  of  the  king,  yet  the  king  Ihall  not  have  this  prefentment. 

44  £•  3-  3' 

(F.  a)     Prefentment  to  the  Church*     Wbq  fliall 

prefent. 

[l.  t\F  common  right  the  patronage  of  the  deanry  of  the  archbi* 
^^  Jboprick  appertains  to  the  archbifhop,  and  he  fliall  prefent 
to  Ae  ayoidance;     17  E.  3.  40.  b.] 

X2,  But  by  compofttion  it  may  be  cledlive  by  the  chapter,  and  yet  r<-^^-^ 

the  patronage  (hall  remain  in  the  archbiihop.     1 7  E.  3. 40.  b.]  ^°^*  346. 

[3.  The  patronage  of  a  prebend  appertains  to  the  biihop,  and  he  ^'^'^^^^ 
[  ihall  prefent  tliereto.     I7£.  3.40.  b.] 

[        [4.  If  the  par/on  ought  to  prefent  to  the  vicarage^  yet  if  the  vicarage  I^  *  vicarage 

[   becomes  vnd  during  the  vacancy  of  the parfonagCy  the  patron  of  the  par-  ]?^f  ''^'^^ 

\  fonage  ihall  prefent«  f  ipE.  2.  Quarelmpedit,  178.]  the  parfon 

prcfentsbeis 

flude  a  bifliop,  &c*  yet  he  (ball  prefent  to  this  vicarage  becaufc  it  was  a  chattel  veled.     F.  N.  I>.  34. 

(N),— ^f  Watf.  Comp.  Idc.  8vo.  248.  cap.  13.  cites  S.  C.     And  Dr.  Watfon  concelvfs,  ihit  if  the 

pariboage  be  filled  before  the  vicarage,  yet  the  right  of  prefcnting  to  the  vicarage  remains  in  the  patrol 

^   of  the  par{(Diug^     Quaere. 

}      5*  If  the  king  grants  to  an  abbot  and  his  fucceflbrs,  that  the 

i  monks  ihall  have  the  temporalties  during  the  vacation  ;  now  if  the 
advowfon  happen  void  during  the  vacation,  the  monks  (hall  prefent 
I  to  the  fame.     F.  N.  B.  33.  (U)  cites  Mich.  30  E.  3. 

f      6.  By  the  ftatute  3  Jac.  i.  cap.  5.  a  popifh  recufant  convi^  is  difa-  See  Rcc«- 
\  bled  to  prefent,  &C4  ^^""^ 


I   (F.  a.  2)     Who  fhall  prefent  in  refpeSi  of  EJlate. 

'  i.XltT'HERE  a  man  has  a  nvardy  2nd  advowfon  voidsy  and  the  heir  S.  P.  If  he 
^^    comes  to  full  age  before  pr^fentaiion^  yet  the  guardian  fliall  J^'i'^^^^'lj^g 
oaye  the prefentation.     Br.  Prefentatidn,  pi.  1 8..cites  :^  1 8  £.  3.  36*  6  months. 

Br.  Quare 
Ifflpc£t,pl.  67.  citei  38  E.  3.  35.  S.  C.^— —So  of  tenant  fur  auter  vUf  or  J  terifor,  wh-e  their  in  terefl 
^JReimioes  after  TOidance  and  before  prefencarion.     Ibid.     Per  finch.     ■     Br»  Quare  ]n>pcdit,  pi.  67. 

cites  S.  C.  and  P..^-.-[|  S.  P.  Br.  Prefentation,  pi.  22.  cites  it  as  did  elfewhere. 1  It  fhould  be 

I38)  E.  3.  36. 

§  [  323  ] 

2.  Where  a  man  grants  proximam  prafentationemy  and  diesy  his  ^  ^'^*^  a 
leir  being  in  ivard  (f  the  ling,  and  the  church  voids,  the  king  fliall  J?^"  ^''f  "'* 
nave  the  §  prelentation,  and  not  the  grantee  \  per  W ilby.    Brooke  fcntacion  of 
fays,  quaere  inde,  becaufe  it  fecms  to  be  contrary  to  law.    Br.  Pre-  an-»«ivow^ 
fentation,  pi.  ,9.  cites  21  E.  3.  38.  i'iwL, 

sod  the  cburib  voiJs,  the  grantee  Aall  hare  the  prefentation,  and  not  the  lord  in  chivalry,  of  whom  tj^e 
nod  mA  advowfon  IS  heldi  by  reafon  of  the  cuftody  of  the  heir  within  age ;  for  the  lord  (hall  not  ouft  ih«> 
V^M^  ttnaor,  nor  fosJlliiiBC*    Sr*  Quare  Impedit^  pi*  xax*  citts  |  H4  j*  36.  by  the  bcft  opinion. 

8b  »  a.  It 
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3-  It  IS  good  title  for  the  hrd  to  prefent  v)here  the  heir  erdersfif 

condition  dejfcended^  he  being  Hviihin  age ;  for  he  is  in  as  hdr,  and 

(hall  be  in  ward  \  and  the  lord  (hall  prefent.     Adnutted  without 

argument.    Br.  Quare  Impedit,  pi.  io6.  cites  39  £•  3.  37* 

S.  P.  Per        4.  In  quare  impedit,  if  baron  isfeifedofan  advowfin  injure  axnitf 

Finch.   Br.  ^  j^  dower,  and  the  ^urcb  voids,  the  feme  dies  h^re  Sfiuriaaa^ 

lioa,  pi.  iS.  ^nd  after  the  baron  is  difturbed,  he  {hall  ha^e  this  prefentation. 

<itiesiS£.3.  Per  Thirn.  quod  nen  negatur.      Br.  Prefentation,  pi.  15.  cites 

tru;^-    54  H.  4-  ^^• 

X10.---S.  p.  That  if  the  feme  dies  without  i0ue,  fo  that  the  bann  is  not  intitkd  to  be  tesnt  by  tbe 
^xim^ijy  yet  he  (hall  hare  the  prefentation.  Per  Newton.  Br.  PiefentatioB,  pi.  2S.  dtcs  21  H.  6.  $6. 
Watf.  Comp.  Inc.  Syo.  i2T.  cap.  9.  fays,  ^at  though  the  wife  never  did  prefent  to  the  church,  hat  ^c^ 
before  it  voided ;  the  right  of  prefenting  during  the  hufband^s  life  is  lodged  la  him  as  tenant  by  the  cci- 
tefy,  though  his  wife  had  bat  a  feifin  in  law,  bccaufe  he  conld  by  no  induftry  attain  to  any  other  fca&^ 
cites  1  Jnft.  29.  a. 

5.  Where  two  churches  are  united^  there  each  patron  in  his  turn 
(hall  have  quare  impedit,  de  mcdietate  advocationis  ;  for  the  advow- 

•  fon  is  fevered  in  right  and  in  pofTeffion  there  $  but  contra  between 
c^rcernersy  tenants  in  common,  and  the  like ;  for  there  Ae  ad- 
TOwfon  is  not  fevered,  and  therefore  the  writ  Ihall  be  there  de  at^ 
vocatione  medietaiis.     Br.  Quare  Impedit,  pi.  1 07.  cites  14  H-  6«  15. 

6.  If  a  parfon  be  outla^ved  in  writ  of  tr^papy  the  church  hdag 
voidj  the  king  fliall  have  the  prefentation ;  which  is  adjudged  anno 
22.  inter  Afll  Br.  Prefentation,  pi.  22-  cites  21  H.  6.  56.  Per 
Newton. 

7.  In  quare  impedit  the  cafe  was,  that  a  prierfnfed  of  3  acres  omI 
advowfcn  appendanty  and  the  majier  of  the  college  fe^ed  £^2  damberSf  ; 
he  exchanged  by  indenture y  and  the  prior  entered  into  the  chambers^ 
hut  the  majier  diedy  and  did  mt  enter  into  the  3  acres,  andhisyiwoj^ 
brought  quare  impedit  at  the  avoidance.  And  per  Danby  dearify 
a  man  cannot  prefent  to  the  advowfon  appendant,  if  he  has  not 
the  land  to  which,  &c.  But  per  Moyle,  the  feifin  tempore  vac»» 
tionis  is  not  travcrfable.  And  fo  Littleton  and  Moyle  againft 
Danby  and  Needham,  &c.  Br.  Prefentation,  pi.  30.  cites  9  £.  4. 3t» : 

Contra  3  8-  I"  quare  impedit  it  was  agreed,  that  if  a  man \icfeifed  rfem- 

j^ev.  47.  per  advowfin  in  fcCy  and  the  church  "voids y  and  he  diu^  the  cxccuftif 
•ot.  Cur.  for  ^^jj  \^^^^  ^^  prcfcntation  and  not  the  heir.    Br.  Picfcnntin%i 

ail  IS  cone  m      ,  .         *  *      tt  ' 

oncinftant,     pi- 34-   d^CS  *  21  H.  7.  22. 

the  defcent 

to  the  heir,  and  the  falling  of  the  avoidance  to  the  eucutor ;  and  where  imi  titles  t 

weft  atuiertjball  be prefirrcdy  as  in  cafe  of  joint>tenants,  the  one  dcvifcs  his  part,  the  title 

aod  of  the  mrvivor  fall  in  one  jnftant,  the  title  of  the  furvivor  being  the  010ft  ancient  right  ftaB  te ; 

iMied.     Mich.  33  Car.  2.  C.  B.  Holt  v.  the  Biihop  of  Winton.'— *  It  thould  be  21  H.  7«  \i* 


<)•  A  manor y  to  which  an  advoufon  was  appeftdanlty  came  i9 
Mary  by  an  attainder  of  the  patron  the  earl  of  Northampton^ 
had  only  an  eftate  for  life  in  it,  zndjhe  made  a  leafe  thereof  to  R« 
W.  for  forty  years,  if  the  earl  (hould  £0  long  live.    The  chttrAi 
came  ^*oidy  and  one  Twxniko,  'who  claimed  nst  under  the  leafe  to  R« 
W.  prefented  M.  who  was  inflituted  and  indu£led,  all  whidi 
pleaded,  but  the  manor  being  fettled  in  retnainder  in  fee  to  H*i* 
£liz.  as  heir  to  him,  prefented  upon  his  avmLtnces  but  adja  _ 
agl^ft  her,  .becaufc  there  *is  not  a  bare  ufurpatioo  pleaded  agaiaK| 


r 
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die  queen,  but  alfo  an  eftate,  viz.  a  leafe  for  years  m  the  laid  advow- 
Ion  derived  from  Q.  Mary,  and  that  the  'avoidance,  whereupon  the 
a£tion  is  brought^  faTleth  within  the  faid  term,  fo  as  the  queen,  who 
is  plaintiff,  is  encountered  with  the  leafe  of  her  anceftor,  againft 
which  ihe  cannot  make  title  to  prefent  without  fpecial  matter; 
wherefore  judgment  was  given  againft  the  queen.  Le*44.  pi.  58* 
Mich.  28  &  ap  Eliz.     'Die  Queen  v.  Middleton. 

10.  A  manor  to  which  an  advowfon  is  appendant  Is  extended 
on  a  ftatute  merchant.  Per  Cur.  if  it  become  void  during  th« 
conufee's  eftate  the  conufte  may  prefent.      Owen,  49.    Mich« 

'    32  &  33  Hiz.  Arundel  v.  the  Bifhop  of  Gloucefter. 

11.  If  a  man^feifed  of  an  advowfoti^  takes  a  wife,  and  dtesy  ihe  heir 

fiaU  have  ivjo prefeniments^  and  the  wfe  the  thirds  yea,  though  the 

hu/band  in  bis  life'txnxt  had  granted  away  the  third  turn.     Watf. 

Comp.  Inc.  8vo.  122.  cap.  9.  cites  2  And.  173.    Williams  v.  the. 

Bifhop  of  Lincoln  and  Bailiffs  of  Bedford  &  D.  3;.  b.  28  H.  84 

12.  If  a  villein purchafes  an  advowfon  his  lord fhall prefent ;  becaufe 
the  lord  upon  fuch  purchafe  of  the  villein  may  claim  the  inherit- 
ance of  the  advowfon,  and  upon  fuch  claim  the  intereft  thereof 
fliall  be  veiled  in  him,  and  then  the  lord  in  his  own  right  (hall  pre- 
fent to  an  avoidance.  Watf.  Comp.  Inc.  8vo.  179*  cap*  11  • 
cites  Farfon's  Law,  cap.  lo.'fol.  75. 

(F.  a.  3)     Who  fliall  prefent  in  refpefl:  of  Eftatc. 

Mortgagor  or  Mortgagee. 

i  1.  T>    Mortgaged  to  A.  the  manor  of  C.  to  which  an  advowfon  is   \1,^'*J^^ 
I      ^'  appendant  A.  brings  bill  to  foreclofe.     The  church  voids,  chancellor 
[  Mortgagor  (B)  moved  for  injunflion  to  (lay  proceedings  m  a  quare  King,and  by 
I  inpedit  brought  by  A.     Per  Cur.  though  B.  has  no  billy  yet  be-  ^^^t^f  j??^ 

!  •  1  %      m'  1  •       •      1     •  n.  J         n.       -r    of  both  fidcs, 

I  mg  ready,  and  ottermg  to  pay  the  prmcipal,  interelt,  and  colts,  if  ^  wms.'» 
I  A.  will  not  accept  his  money,  intereft  (hall  ceafe,  and  an  injunction  Rep.  404* 
_  fliall  be  granted  as  to  the  quare  impedit :  for  A.  can  make  no  profit  ^^Ij\hc7afe 
hj  prefenting,  nor  account  for  any  value  in  refpefk  thereof  to  fink  or  Wood  and 
lus  debt,  and  A.  therefore  in  that  cafe,  until  a  foreclofure,  is  but  in  Henchman 
[  fiafore  of  a  truftce  for  B.  2  Vera.  R.  401.  Mich.  1700.  Amhurft  \\l^^!^* 

i  t.  Dawling,  and  SerjeonC 

f  Selby'tcafe. 

!' .o^  Mod.  2.  S.  P.  admitted  Aif .  Pafch.  1711.  in  the  cafe  of  Hungerford  v.  Clay.— ^W  where  a  mort» 
|*K<  vui  cfatt  aJxfow/on  only  -without  more,  which  thejnortgagor  was  poflcHcd  for  a  term  of  99  years,  and 
'  n  the  mortgage  was  a  covenant  that  on  every  avoiiiance  the  mortgagee  JbouU prfffut,  it  was  infifted  that  thit 
I  £flbtd  from  a  mortgage  of  an  advowfon  appendant,  though  even  in  that  cafe  fuch  covenant  would  be 
I  good  J  and  the  Court  f::emed  to  incline  thereto,  though  as  to  that  it  gave  no  opinion,  there  b^ng  another 
IjoiatoQ  which  it  decreed  a  difmiilion.  A  Wms/s  Rep.  404.  Hill.  1726.  Gardiner  v.  Griffith.— 
'Vyeo  the  pbintiff's  petition  Lord  Sommers  ordered  the  dcfen.iant  to  revoke  his  prefentation,  and  to  pre- 
^pt  fiich  parfan  as  the  mortgagor,  othiivemiee  (for  he  had  coAt.a£teJ  to  fell)  fhould  appoint,     eh* 

ffec.  71.  Jory  V.  Cox. 
^-  It  was  ordered  that  mortgagee  permit  mortgagor  to  brig  qua^e  :mfifJif  in  morigagee'i  namei    3  Lev.  115. 

fibntan  T.  Barker  cited  in  Walker  and  Hammcrfly'a  cafe.— z  Vcrn.  450.  S.  P.  though  the  mortgagee 
i%Mi  in  p^iffion.     Attomey-geocral  t.  Heikcth  &  al. 
'*'  Afligoee  of  the  king's  title  by  rcafon  ofjimny  in  the  mortgagor  brought  a  quare  impedit,  and  then  a  bill 

^Chancery  that  the  mortgage  may  not  be  fet  up  nor  given  in  evidence  againil  him  at  law,  and  Lord 
i^ht  deciod  tfap fsia;.    Ch.  Free,  %it^  Attomcy-geacral for  QiAdky  ▼.  SudiU*    Hdkith 9s  aL 

Bbj  2.  A 
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2.  A  mortgagee  of  an  advowfon  held  for  years,  without  any 
other  thing  joined  with  it  in  the  mortgage,  by  virtue  of  an  agree- 
ment ex  pre  fled  in,  the  mortgage  deed  for  that  purpofe,  prefented  a 
clerk  on  an  avoidance ;  the  mortgagor  brought  a  hill  in  Charwerj 
/even  months  after  the  injlittitiony  to  compel  the  clerk  to  refign  ;  but  Lord 
C.  King  difnnfled  the  bill,  declaring,  that  as  a  quarc  impedit  was 
confined  to  ^w  months  after  the  laft  incumbent's  death,  fo  ought  a 
r  325  ]    bill  to  be  limited  to  the  fame  time;  but  had  a  quarc  impedit 
been  brought  within  the  6  months,  and  the  bill  been  preferred  after 
the  fix  months,  the  Court  might,  on  a  proper  cafe,  give  direflions 
*  in  aid  of  the  quare  impedit,  that  the  mortgage  (hoidd  not  be  given 
in  evidence.    2  \Vms.'s  Rep.  404.  Hill.  726.  Gardiner  v.  Griffith. 
7.  It  feems,  that  if  one^  who  isfelfed  in  fee  of  an  advowfon^  mort^ 
gages  the  fame  for  a  fum  of  money,  and  the  money  not  being  paid, 
the  grant  becomes  abfolute,  and  then  the  church  voids :  j/"  during  the 
avoidance  the  money  being  paid,  and  the  advowfon  reconveycd,  the 
mortgagor  gets  the  clerk  injiituted  to  the  void  church,  the  mortgagee  is 
without  all  remedyj  though  the  void  turn  was  in  him,  and  could  not 
pafs  by  his  reconveyance  of  the  advowfon.    Watf-  Comp.  Inc.  8vo, 
437.  cap.  22. 

(G.  a)  Prefentment  to  the  Church.  By  Coparce^ 
ners^  Tenants  in  Common  or  JoinMcnants.  Wb^ 
Ihall  prefent  of  Common  Ri^bt. 

8.  p.  3 Rep.  [i,  /^F  common  right,  if  they  cannot  agree  the  eldefl fball prtfen^ 
?n  Walkers  ^^  ^^^'  l^  voidancBy  and  the  ad  coparcener  at  the  ad,  and  fo 

cafc}  but  on  every  one  in  order*  17  E.  3.  30.  37.  b.  Adjudged.  *  21  E.  3. 
faystbattiiis  ^y.b.  38.  M.  13  E.  I.  B.  Rot.  3.  12  H.  7.  Kcll.  I.  D.  35  H.  8. 
f;ea  o?h«   55-  S  Co.  Litt.  /i6.  (f )  i86.  b.  (i).] 

reribn  only,  but  as  it  is  annexed  to  her  eita^e  \  for  as  ic  is  agreed  5  H.  5.  10.  her  bavoa^  who  is  leiiaBt 
y  the  curtcfy,  (hall  have  ic— **  Br.  Pre.entatun,  pi.  19.  cites  S.C.—S.  P.  Br.  PrefeotatioA,  pi.  53. 
cites  F.  N.  B.  34* — S.  P.  Ibid.  pi.  fry.  cites  Do^.  U  Stud.  lib.  2.  cap.  i6.— S.  P.  Br.  Q^are  Impedit^ 
pi.  12* 

Qosfrt  a»  to  [2,  Alfo  this  privilege  given  to  the  cldcO:  Jball  got*  her  \  iffiie  and 
f^fj'-"    X  affignee.     Co.  Litt.  166.  b.  (f)  186.  b.  (i).] 

fr'jentathn  by  the  elJcfl.  Hill.  i8  H.  7.  Kcll.  49.— >f  Sec  S.  P.  admitted  Br.  Prefentatioa,  pi.  35, 
fites  38  H.  G.  9.—- There  n  a  diverfity  between  the  cafe  of  a  partition  by  deed  by  ad  of  the  party,  lor 
there  the  privilege  of  ele£lion  of  the  elded  daughter  fitall  not  defcend  to  her  ifiuc,  and  where  tbe  law  gives 
the  eldeft  any  privilege  without  her  ad,  there,  that  privilege  ihall  defcend.  Co.  Litt.  166.  b.-*^  Br« 
Piefentation,  pi.  27.  cites  24  £•  3*  52.  ic  Monllransde  Faits,  pi.  65.  cites  S.  C. 

Sec  pi.  T.  in       [3.   So  tenant  by  the  curtefy  of  the  eldefl  fifter  fliall  have  the  Cunc 
t'."(^"'e     privilege.     Co.  Litt.  i86.  b.  (f )  i66.  b.  (i).] 

Jmpcdic,  pi.  62.  S.  P.  cites  5  H.  5.  jo. 

4.  \i  three  joint-tenants  are  of  an  advowfon,  and  the  one  prefents, 
the  ordinary  is  not  bound  to  receive  him  ;  but  if  he  does,  the  other 
has  no  remedy  -,  for  two  cannot  have  quare  impedit  againft  the 
third;  contra  of  coparceners.  Br.  Quare  ImpecUt,  pi.  128.  cites 
6  £.  4*  10. 
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5.  A  fine  was  Icried  of  a  manor ^  unto  which  an  aavowfon  was  ^'-  ^^^ 
appendant,  wherein  a  third  part  tvas  rendered  back  to  ^.  for  life  ^  e."**.*^"*! 
with  divers  remainders  over,  Tixid  fo  of  the  other  tivo  pariSy  ivith  the 
advowfon  of  every  '^d  part  as  aforefaui ;  if  they  can  net  agree  to  pre- 

fent,  a  lapfe  (hall  incur ;  they  arc  all  tenants  in  common,  and  be- 
iTigfirJh  namedy  or  laft  named,  is  of  no  privilege  or  prejudice ;  for 
being  hj  one  deed  it  iliall  pafs  uno  flatu.     Arg.  Godb.  128.  cites 

45  E.  3. 

6.  A  grant  was  made  of  the  next  prefentatlon  to  Sif  Godfrey  Fo-  f  c,  ,i** 
liamb,  and  to  four  others,  &  eorum  cuilibet  conjunftim  &  divi*  judged  ac. 
fim,  haeredibus,   executoribus  &  aflignatis  fuls,    and  afterwards  cordingiy.— 
the  church  became  void,  and  Sir  Godfrey  prefentcd  one  of  the  other  pi.^tlo.'^* 
four  grantees;  and  adjudged,  th^it  zhc  prefentation  by  one  alone 'wzs  >.  c.  ad- 
good.    Mo.  4.  Trin.  3 1  H.  8.  Sir  Godfrey  Foliamb's  cafe.  i"**K«!  ac- 

the  name  of  Sir  William  Hoilis's  cifc.^Bend).  24.  pi.  40.  S.  C.  but  mentions  no  judgment.— See  (M.  a) 
pL  2.  S.  C.-*In  cafe  of  Berry  v.  Perry.  3  Bulf.  a.  66>  Coke  Ch.  J.  Arg.  i'jys  it  w2s  refolved,  that  this  grant 
was  not  good,  becaufe  an  intereft  cannot  be  divided,  and  fays,  that  with  chi»  agrees  14  Eliz.  D.  304*  pi.  54* 

7.  Twofi/lerf  coparceners  of  an  advowfon,  married  s  the  younger  [  326  1 
i&ttdiedy  and  her  hufband  was  tenant  by  the  cttrtefy.     The  church 

voided ;  the  clerk  of  the  hufband  of  the  cldeft  ftfler  was  received  ; 
and  afterwards,  the  church  became  void  again,  and  the  faid  hu(band 
efthe  youngefl  (ifter  prefentedy  but  being  difturbed,  brought  a  quare 
impedit,  as  tenant  by  the  cuftefy  in  tornofecundoy  and  had  judgment. 
Moor,  224.  pf.  304.  Pafch.  28  Eliz.  Beverley  v.  Archbifliop  of 
Canterbury. 

8.  The  next  prcfentation  was  granted  to  2,  and  before  the  next 
avoidance  one  gave  a  releafe  to  the  other  y  then  the  incumbent  died,  and 
one  of  them  prefented  aloncy  and  being  difturbed,  brought  a  quare 
impedit,  and  had  judgment ;  it  was  alligned  for  error,  becaufe  one 
of  the  grantees  had  brought  this  quare  impedit  in  his  own  name 
akme  5  but  adjudged  maintainable,  becaufe  the  releafe  was  made 
before  the  church  was  void,  and  this  judgment  was  affirmed  in  error. 
Moor,  467.  pi.  664.  Trhi.  29  Eliz.  Rot.  1038.  Lcwcs  v-  Bcnnet. 

(H.  a)     Prefentment  to  the  Church.     By  Coparce- 
ners by  Compofttton.     How  the  Compolition  being. 

[r.  TF  the  compofition  be  againjl  common  right  it  fliall  net  bind  with'- 
*  Old  deed.     17  E.  3.  38.  b.  Adjudged.] 

[2.  As  after  the  eldeft  has  prefented  if  the  compofition  be  that 
the  eldeft  fhall  prefent  again  and  then  the  idy  and  fo  the  others  in  turn, 
this  fhall  not  bind  without  deed  being  againft  common  right ;  for 
de  jure  the  2d  is  to  prefent.     1 7  E.  3.  38.  b.  Adjudged.] 

3.  In  quare  impedit ;  the  plaintiff  makes  title,  that  compofition  was  ^•^*  ^"^  '?' 
had  between,  the  defendant  and  A,  B,  to  prefent  by  tuniy  and  tlie  de-  ant  will  de." 
fendant  prefented,  and  A.  B.  granted  to  us,  our  heirs  and  aOigns,  mur  fornot 
the  next  prefentaticn  by  the  deedy  which  hefiewedy  and  fo  it  belonged  |J«^»"&  of 
to  him  to  prefent,  the  other  prayed  that  the  *  [plaintiiF]  fliall  (hew  fijon,  and 
the  compofition  ;  and  becaufe  he  does  not  claim  but  one  prefenta-  this  is  ad- 
toon,  and  fo  the  [deed  of  J  compofition  belongs  to  the  grantor ^  and  not  ^^^^^^^\ 

Ii.b4  to  *  "     "^ 


3^6  Iprefcmaticiu 

this  is  pi^  to  the  plaintifF,  therefore  the  opinion  was,  that  he  (haD  not  be  com* 
nndthz*  pelled  to  (hew  it,  by  which  the  defendant  paffed  over,  and  pleaded  a 
piajntifffhan  reieafc  of  A.  B,    Br,  Monftrans,  pi.  72.  cites  39  E.  3.  37, 

recover  J  for 

the  deed  of  compofitlon  belongs  to  A.  B.  and  not  to  the  plaintiiF,  who  has  only  a  preiciitadaay  as  UU 
there  by  Thorp  Juftice,  and  the  bell  opinion.     Br.  Peremptory,  pi.  23.  cites  S.  C. 
*  In  Brook  it  is  [defendant]. 

And  Holt  4.  Error  in  quare  impedit ;  plaintifF  counts  that  ^.  &  B.  felfcd 
Ch.  J.  fajd,  3^  joint-tenants  o£  the  advowfon  in  grofs  by  indenture  agreed  to  bold  as 
pcfition  may  tenants  in  common,  and  that  they  and  their  refpeftivc  heirs  (hould 
h  either  hy  prefent  by  turtiSy  and  fliews  feveral  prefentations  alternately,  and  that 
22^  ©rb  '^*  ^'^^'  ^^^  ^^^  moiety  defcended  to  C,  and  made  title  by  grant  of  the 
faroi.  If «-  ^^^t  prefentation  by  C.  to  D.  his  executors,  adminiitrators,  and  af- 
thtr  privies  figns,  in  whofe  life  the  church  became  void,  zndthzt  D.  made  M. 
'as  CO-  executor,  and  died,  and  it  belonged  to  him  as  executor  to  prefent» 
paiccrners)  &c.  The  bifhop  claimed  title  by  lapfe  ^  the  plaintiff  replied,  that  * 
or  f  rangers    D.  his  tcltator  prcfentcd  one  Symms  within  fix  months,  and  the  bi- 

tenanu^n**  ^^P  ^^^f^^^*^^  ^^"^  5  defendant  rejoined,  that  he  gave  him  3  days 
ccmmon,  or  to  prepare  for  examination,  and  he  never  came ;  and  traverfed 
jcint  te-  that  he  refufed  Symms  at  the  prefentation  of  the  teftator }  and  upon 
Ty^rlcJd^!^  ifliie  taken  upon  this  traverfe,  verdifl  and  judgment  was  for  the 
frefcnt  by  plaiutifi^';  and  no^v  ic  was  infifted,  that  plaintifF  had  madenodtie, 
iurns^indone  bccaufc  the  agreement  to  prefent  by  turns  did  not  operate  as  a  parti- 
ot2er*isnot*  ^°"*  ^^^  fcvcr  the  right,  but  merely  as  a  f  compofition  or  agree- 
by  the  ufur-  ment,  which  being  broken,  the  plaintiff  has  a  proper  remedy  by 
pation,  put  aclion;  but  adjudged,  that  \t  fevered  the  right  of  prefentation,  iSalL 
WditT     43-  Mich.  X I  W.  3.  B,  R.  the  Bifhop  of  Salifbury  v.  Phillips. 

and  this,  whether  the  prefentation  b«  by  one  privy  to  the  agreement,  or  by  a  ftranger. — adly.  If  either  pri« 
Vies  in  blood  (as  parceners)  or  llranger:i  (as  tenants  in  common  or  joint- tenants)  agree  by  ind  to  prtfeat 
by  turnsy  the  compofition  is  good,  and  the  plaintiff  need  not  in  quare  impedit,  mention  the  compofitkn,  tt 
being  once  executed ;  and  thin  (hews  that  the  inheritance  is  fevered,  and  that  a  feparats  intereft  is  Tefled  in 
each  of  them  to  prefent  by  turns.  3d!y,  By  parol^  for  fo  a  compofition  may  be  betweai  partiners\  bat 
between  ftr angers  in  blood  compofition  cannot  be  without  deed,  i  SaJk.  43.  in  the  cafe  of  the  BiHiopo^ 

Saliibary  V.  Philips. Carth.  505.  S.  C.  and  there  held  that  by  the  agreement  to  prefent  by  tnns» 

being  executed. on  both  fides,  there  was  a  partition  of  the  inheritance  of  the.  advowfon. —So  if  3  tenaan 
in  common  agree  to  prefent  by  turn,  and  every  one  has  once  fo  prefented,  it  is  not  neceflary  in  qoare 
impedit,  for  any  of  them  to  fliew  the  cTonr.pontion,  becaufe  it  has  been  executed  once  j  otherwife*  if  not 
executed,  as  was  held  by  Shelly,  Fitzheibert,  and  many  of  the  Serjeants.  Dy*  %^%  ^294.  Htlt. 
ftS  H.  S. — ^Watl.  Comp.  Inc.  Svo.  117.  cap.  S.  cites  S'.  C. 

t  t  3^7  3 

Thisftatuie  ^,  y  Ann,  Cap,  1 8.  Enafts  that  if  coparceners  or  jotni-ienants,  tr 

^°^  °h'  '*  /^/w/i^  in  cor,  I  men  f  be fdfed  of  any  eflate  of  inheritance  in  the  advovjfbnef 

the  plaintiff  ^«^  ^^^^^^  ^^  vicarage^  or  other  eccleftaflical  promotion,  and partitkn  is 

bas  but  (jftf  orfhall  he  made  between  them  to  prefent  by  turns,  that  thereupon  every 

^^^ '  if*'  h  ^^^  fi^^^^  ^^  taken  and  adjudged  to  be  feifed  of  his  or  her  feparate  part  if 

» flrangcr  ^he  advowfon  to  prefent  in  his  or  her  turn ;  as  if  there  be  t%uo,  and  they  make 

hadufurpcd  fuch  partition,  eachfhall  be  f aid  to  be  feifed,  the  one  of  the  one  inoiety  to 

!i  c^  Aodd"  f^^fi^'t  *^  thefirfl  turn,  the  ether  of  the  other  moiety  to  prefent  in  thefi^ 

prtfcnt  to  cond  turn  j  in  liie  manner  if  there  be  three, four,  or  more,  every  onefieU 

ihc  nejct  a-    be  faid  to  be  fdfed  of  his  or  her  part,  and  to  prefent  in  bis  or  her  turn. 

Acidancein 

trejudicc  to  tbc  other's  right ;  theiefoie  the  ^ilaixz  intends  Jucb  patrons  only  as  have  a  cantinuh^rlgbt  U 

fa^rcna^e,  and  to  remedy  the  cafes  not  within  (he^«/«  fVn  ^,  C^bb.  2^;.  in  the  cafe  of  Uw  Ktbaf  «C 

lAjf^oa  #q4  liCwen  t.  the  Mercers*  Compaoy« 


I 


I 


I 


Pverentation>  s^y 


(La)     By  AJfignee.  s«c(k.c), 

[l.  TF  an  advowfon  h  allotted  in  Chancery  to  the  youngefl  coparcentTy  Thli  Is  17 
*  flic  Ihall  prcfent  and  maintain  quare  impedit  againft  the  f^'igi^^'' 
others  until  it  be  defeated.     1 7  E.  3.  38.3  line,  &c.  of 

tlu  page,  and 
in  pi.  la  And  it  is  fo  faid  per  Seton,  that  if  the  advowfon  was  allotted  to  the  youngeft,  &c  in  Chan- 
ccrj*  non  eft  dabiam,  that  ihe  fiall  not  dereign^  by  force  of  this  argument,  the  firil  prdentmeot 
againft  the  others  by  quare  impedit. ' 

[2.  If  three  coparceners  of  a  manor ^  to  which  an  advowfon  is  apr  Sir  Richard 
pendant^  make  compqfition  to prefent  by  turns ^  and  the  eldifi  ufurps  in  theBifli^' 
the  turns  of  the  middlemoft  and  youngeft,  and  after  ufurps  again  of  Hereford. 
in  the  turn  of  the  middlemoft,  yet  the  youngeft  may  prefent  in  l*>"<^-  H-  h. 
herjicxt  turn.     30'E.  3.  14.  b.]  idjied?'' 

[[3.  S(?  if  coparceners  make  compofition  to  prefent  by  turn,  and  r^t«h.Ahr. 
the  one  ufurps  in  the  turn  of  the  other,  yet  Qie  upon  whom  the  ^'^,  °'' 
ufarpation  was,  *  may  prefent  upon  the  compofition  in  her  next  •  p^,  ^^^^ 
turn.  For  the  ufurpaiion  between  coparceners  is  an  ufurpation  but  for  *•  1,  1  j 
the  fame  turn  ufurpedy  and  does  not  put  the  other  to  her  writ  of  right.  p«iit,pl.39. 
F.  N.  34.  J.  22  E.  4.  9.  See  the  Jatute  TV.  2.  rap.  5.]  s^^s!  pl^' 

awarded  accordingly*— — .4  Le«  222,  223.  pl«  356.  cites  S.  C.  Per  Brias* 

[4.  If  2.  partition  be  made  to  one  coparcener ^  and  an  advowfon  af  This  is  in 
fgned  to  her  in  Chancery y  the  others  being  within  age,  yet  at  their  the  King  y. 
fuJJ  age  they  may  prefent  by  compofition,  or  prefent  by  turn  a$  if  Frevii.  ibid! 
no  partition  hadoeen  made.     17  E.  3.  37.  b.  30.  b.  Adjudged.]    30j  *►•  P«r 

37-  b.  Per  HiJL 

* 

5.  Two  coparceners  and  ajlranger,  who  pretended  a  right  to  the  [  328  J 
eftate  and  an  advowfon,  agreed  by  indentures  mutually  executed, 
that  each  of  them  fliould  prefent  by  turns  until  fuch  time  as  a  par- 
tition could  be  made.  An  zA  of  parliament  confirms  the  inden- 
ture, and  enads,  that  every  agreement  therein  contained  fliall 
ftand,  and  that  all  the  reft  of  the  lands  not  particularly  named, 
and  otherwife  difpofed  of  by  the  faid  indenture^  fliould  be  held 
by  thcfe  three  in  common  j  the  ijf  in  turn  grants  the  next  ovoid-- 
once  (the  church  being  full)  to  the  plaintiflF,  and  judgment  for  him  j 
for  it  was  agreed,  that  there  fliould  be  a  pretentation  by  turns, 
and  therefore  for  one  turn  each  had  a  right  to  the  whole  advow- 
fon by  reafon  of  the  aH  of  parliament  which  confirmed  the  agreement, 
and  thereby  an  interefl  is  fettled  in  each  of  them  until  partition  made  j 
but  this  agreement  would  have  vefted  no  intereft  in  either  of  them 
without  an  a£l  of  parliament  to  corroborate  it  j  therefore  there 
had  been  no  remedy  upon  it  but  by  aHion  of  covenant.  %  Mod.  97. 
Tiin,  28  Car.  2,  CroiTmaa  v«  CbiurchiU, 


3^8- 


Jl^efentatlon. 


(K.  a)  Prefentment  to  the  Church.   By  Coparceners 
.^r  otbersy  where  it  is  to  be  made  by  Turn.     What 
Prefentment  Jhall  ferve  for  a  Turn. 

See(C.a)  ph  [i .  jF  an  advowfon  defcends  to  two  coparceners ^  the  one  being  wthin 
7.  ID  the  1  ^^^  ^^^  j-^  ivardy  and  the  guardian  marries  vnth  the  diefi^ 

—Several  and  after  the  church  voids ^  and  the  guardian  prefents  in  the  name  of 

thonghtthc  hothjijlers;  this  (hall  not  ferve  for  ar.y  turn  to  the  eldeft;  but  at 

Jlavftbe^***  the  next  avoidance  if  they  cannot  agree  in  prefentment,  the  eldeft 

prefentment  ihall  ptefent  alone,  as  if  no  prefentment  had  been  made  after  the 

if  the  defcent  to  them.     D.  35  H.  S.  55.  5-  Quaere.] 

ymingeft 

would  not  join  with  her;  for  this  fliall  be  faid  the  commencement  of  her  turn,  becauie  flic  had  not  the 
turn  at  the  laft  avoidance,  that  prefentment  being  made  in  the  name  Qi  both  5  led  alii  e  coatn.  0^55. 
pi.  5.  Paich.  34  &  35  H.  8.   Archdeacon  Carew't  cafe. 

•  As  for  in-  [2.  If  two  have  title  to  prefent  by  turn,  and  the  oneprefentSj  and 
^^Tfuch  ^'-^  ^^^^  admitted  and  injituted,  ^c.  and  ajier  is  deprived  for  *  crime 
caufe.  Cro.  or  herefy,  or  any  other  caufe,  yet  he  (hall  not  prefent  again ;  but 
£.687.  this  ihall  ferve  for  a  turn,  becaufe  the  church  was  full,  until  the 
ShrC.'B.    fcntencc  declaratory  comes.     Co.  5.  Windsor,  102.] 

S.  C.  by  name  of  Windfor  ▼.  Archbtihop  of  Canterbury,  Loveday,  and  Fletcher.— >S.  C  Mo.  55!. 
pi.  760.  Pafch.w|x>  Eiis.— — ^9  if  grantee  of  the  next  avoidance  prefents  one  who  is  admttid  ti  ta. 
JHtMtedf  but  dies  before  indudion,  the  grantee  (hall  not  prefent  again  ;  but  if  he  dies  btfore  hjfilatm^ 
it  is  otherwife*  Arg.  Mo.  443.  pi.  609.  Hill.  38  Eliz.  in  the  cafe  of  Robins  t.  GeiTard.->^.  P. 
Arg.  GoIdA).  163.  fays,  it  was  fo  adjudged  in  ColfhiiPs  cafe. — S.  P.  per  Gawdy  J.  and  agreed  per 
Fenncr  J.  and  Popfaam  Ch.  J.  Goldlb.  165.  in  the  cafe  of  Robins  v.  Prince. 

• 

See(L.a)  pi.  [3.  So  if  a  man,  who  has  a  turn,  prefent s  one  who  is  merely  n  ksf 
^•"^•^•-l*y  perfon^  and  he  is  admitted  and  injlituted^  toV.  and  it  is  declared  by 
R0U.R.467.  fentence^  that  he  is  incapable^  and  therefore  void  ab  initio:  yet  bc- 
citet5Rep.  caufd  the  church  was  full  until  the  fentence  declaratory  comes, 

though  this  (hall  relate  to  fome  purpofes,  it  fliall  be  for  a  turn. 

Co.  5.  Windsor,  102.] 
Cro."E.  687.  [4^  s^  if  A.  who  has  one  turn,  prefents  B.  who  is  admitted  and 
Salc^B.  inftituted,  &c.  and  after  he  is  deprived  by  fentence ;  whereupon  C. 
S.  C— Mo.  who  has  the  id  turn^  prefents  D.  who  is  admitted  and  inftituted^  ifc. 
558.  LoTe-  and  after  he  is  deprived^  and  the  Jirji  fentence  of  deprivation  of  B. 
Wndfor  declared  to  be  void,  and  he  rejlcrcdy  and  after  D.  dies,  and  then  B. 
and  Hitch  5  *  dies,  C.  (hall  prefent  in  his  turn  ;  for  though  D.  was  parfonfor 
bffcaufethe  ^^  ^\^q  ^o  all  purpofes  during  the  firft  deprivation,  and  B.  was 
d^ratory  for  "^^  incumbcnt,  yet  when  the  2d  fentence  comes,  B.  was  incum- 
the  leftitu.  bent  again  by  force  of  the  firft  prefentment,  inllitution,  and  in- 
tion  made  a  duftion,  and  needed  not  a  new  inftitution,  &c.  and  fo  B.  died  in- 
the  dlpriva-  cumbciit  by  force  of  the  firft  prefentment  in  the  firft  turn.  Co.  5. 
tionof  B.    Windsor,  102.     Adjudged.] 

•nd  fo  ot- 

trrlv  defeats  the  incumbency  of  Dt  at  if  he  never  had  been  prefentei. 

•[329]  ^    _ 
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[5.  Slit  in  the  laid  cafe,  tfD,  had  died  incumbent  before  the  fecond  Cro.E.686. 
fentence^  or  if  the  firfi  fentence  had  net  been  reverfed :    then  this  ^.^Jgo?^*' 
ihoiild  feire  for  the  turn  of  C.  who  prcfented  him.     Co.  5.     * 
"Windsor,  102.  b.] 

r6.  If  a  man  prefents  B.  who  is  admitted,  inftituted,  and  induBed^  By  his  not 
but  he  has  not  fubfcribed  the  articles^  ifTc.  according  to  the  ftatute  of  ^^^  ^ 
13  EL  by  which  the  admiffion,  inftitution,  and  induftion  are  void,  wa^iJ^ 
it  (hall  not  ferve  for  a  turn ;  becaufc  the  admiffion,  inftitution,  l«wfui  ptr- 
and  indu£tion,  are  merely  /Void  by  the  ftatutc.    Co.  5.  Windsor,  ^1,^^ 

I02*   b.]  reafoDof 

theftatute 
of  13  'Eli*.  D.  377.  b.  pi.  31.  Mich.  23  &  a+tliz.  Anon.  Tb'd.  Marg.  fays,  it  was  adjodged, 

that  the  church  is  void,  ipfo  fa£)o,  without  depri virion,  cites  Trin.  4S  £lia.  B.  R.  Baker  t.  Brent. 

Hob.  168.  cite*  S.  C. S.  C.  cited,  and  S.  P.  held  by  Vaughan  Ch.  J.   Vaugh.  133. 

HViU  22  &-23  Car.  ».  in  the  cafe  of  Shute  v.  Higden.-*— 2  Jo.  19.  S.  C.  And  there  Vaughaa 
Ch.  J.  took  a  divcrfity  between  not  reading  the  articles  and  not  J^hjcrihing  them  j  for  the  ftatutc  praha- 
bits^Jmiffion  before  fubfcription,  and  makes  the  admiffion,  inftitution,  and  inda^on  void. 

7.  Where  the  one  lofes  his  turn  by  lapfe^  this  fliall  ftand  for  his  f*»  in  qua» 
turn ;  and  at  the  next  avoidance,  the  other  fliall  have  his  turn  j"^^{ 
again;  quod  nota.  Br.  Prefentation,  pi.  26.  daryoftha 

church  of 
L.  of  a  Toidance  of  a  vicarage  againft  the  biihop  of  £.  and  H.  and  cotinui  that  be  bad  ame prebend  at 
above,  and  H»  bad  Jucb  another,  and  tbey  arefe'ijed  of  ttoje  prebends  in  the  cburcb  of  L,  to  wbkb  the 
vicarage  is  appendant  to  prejent  hy  turn  ;  and  that  J,  fbe  flaintiff  presented  D.  bis  cferk^  Scc»  tvbo  war 
received^  by  wbefe  death,  tec,  the  cburcb  voided,  and  the  bijbop  in  default  ef  H»  made  collation  to  one  G, 
fee.  aad  made  induffion  in  right  of  H.  by  wheje  death  the  vicarage  is  now  void  j  fo  it  belonged  to  him  to 
ptefentt  and  the  defendant  difturbed  him>  &c.  and  a  good  count.  Br.  Prefentation^  pU  26.  cket 
24.  £.  3.  26. 

8.  A  man  feifed  of  a  manor  with  advowfon  appendant  had  tffiie 
four  (laughters  and  died,  and  they  made  partition,  and  that  each  pre-^ 
fent  by  turn  in  degrees  as  their  age  was,  by  which  the  eldefi  comment 

cedj  &c.  and  her  clerk  was  in,  and  after  the  eldejldied,  her  heir  with^ 

in  age,  and  found  by  office  for  the  king,  and  he  feifed  the  ward,  and 

•  ^er  the  church  votded  again,  and  the  king  prefented  in  the  turn  of  the 

fecond  daughter ;  and  per  Cateiby,  the  king  prefented  in  right  of 

the  heir,  and  therefore  his  prefentment  in  the  turn  of  the  fecond 

daughter  does  not  put  her  to  her  writ  of  right  of  advowfon.  But  to  - 

this  Brian  and  Choke  were  ftrongly  contra,  and  that  this  is  ufur- 

pation  ',  for  there  is  no  privity  of  the  partition  in  the  king,  and  this 

firefentation  is  injure  regis  proprio  as  lord,  and  never  ihall  make  title 

to  the  heir  in  quare  impedit.     Br.  Quare  Impedit,  pi.  139.  cites 

22  £.  4-  8. 

9.  Where  one  parcener  prefents  in  the  turn  of  her  coparcener,  this  Soof  grantt 
does  not  put  her  to  her  writ  of  right  of  advowfon  as  ufurpation  ^^^^^^^^ 
done  by  a  ftrangcr  ihall  do,  by  reafon  of  the  privity,  fo  that  flic  lofes  °^"'  where 
nothing  by  this  turn,  and  fliall  have  her  turn  again  when  it  comes  Jeveralpa^ 
to  her  turn  again  j  per  Cat^y  and  Brian.    Br.  Quare  Impedit,  "'*^'  ***» 
pi.  13a.  cites  22  E.  4.  8*  ufurpsM^on 

the  other, 
that  other  ihail  not  prefent  to  the  next  avoidance,  but  muft  wait  till  his  turn  comes  round.     Gibb.  253. 
Pafch.  4  Geo*  a.  B.  R.  Md  fa  ia  ^  ca^  of  the  Blihop  of  |«ondon  and  Lewen  v.  the  Mercer's 

V  10.  In 
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10.  In  quare  impedit;  /our  manors  defcended  to  four  daughterr^ 
and  an  advoufon  was  appendant  to  one  manor,  and  they  madepartkkn 

C  330  1  ^^^  except  the  advowjon,  and  Jo  that  each  daughter  bad  a  inanor^  and 
nothing  determined  of  the  advofwfon  by  compofition  or  otberwije^  aod 
after  the  church  voided,  and  the  elde/l  daughter  prefented^  auid  at 
another  voidance  thcfecond  daughter  prefentedy  and  at  a  third  avoid- 
ance ^z fir  anger  prefented^  and  after  the  incumbent  died,  and  the 
fourth  prefentedi  and  well,  by  the  opinion  of  the  court ;  for  tbe 
fourth  fhall  not  lofe  her  turn  bj  the  ufurpation  of  a  ftranger  fof- 
fered  by  the  third  daughter.    Br.  Quare  Impedit,  pL  ix8.  cita 

3  H.  7. 4.  .         ,  / 

1 1.  If  the  king  upon  his  promotion  of  the  incumbent  to  a  biflioprick 
does  not  take  benefit  of  the  firft  avoidance,  but  fuffers  afiranger 
to  prefenty  and  the  prefentec  dies,  he  fhall  not  have  his  prerogative  to 
prefent  to  the  fecond  avoidance.  Cro*  £.  790.  Mich.  42  &  43  Eliz. 
C.  B.  Baffet  v.  Gee. 

.Ow.  131.  12.  A.  and  B.  feifed  in  fee  of  every  other  turn;  A.  prefented; 

*^*e!|  ^Ch  ^^^  ®'  P'^f^"'^^  ^"  ^^  *^™>  *"^  ^^^^  induftion  his  clerk  is  ifr- 
^c/'  '  '  privedj  but /to  notice  is  given.  The  bi/hop  collates, '  A,  grants  bis  fie 
to  J.  S.  The  collatee  dies.  It  is  now  B.'s  turn.  For  A.  before 
his  grant  to  }.  S.  might  have  removed  the  colbtee  for  want  of  no- 
tice ;  but  he  dying  incumbent,  A.'s  turn  is  ferved.  But  after  A.'s 
grant  to  J.  S.  neither.  A.  nor  J.  S.  could  prefent,  and  the  colla- 
tion was  good  againft  all  but  the  very  patron,  who,  after  the 
grant,  could  not  have  a£lion,  but  he  has  deftroyed  it  by  his  grant, 
and  fo  none  can  have  it.  Cro.  £.811.  Hill.  43£liz.  C.B.  Leak 
T.  the  Biihop  of  Coventry  and  Babington. 

13.  Where  the  king  has  title  by  lapfe  and  prefents,  and  his  prc- 

fentee  is  inftituted,  yet  the  king  may 'revoke  his  prefentation  and 

prefent  another,  his  turn  not  beingj^rv^rf  by  inftitution,  only  be* 

fore  induBion.     Watf.  Comp.  Inc.  197.  cap.  12.  cites   i  Le.  156* 

Trin.  32  Eliz.  Wright  v.  the  Bifliop  of  Norwich. 


Foi.348.^  (L.  a)    Prefentment  to  the  Church*    What  Pcrfons 

may  he  prefented. 


6 

ticion 


r.  Prefen-    [i.    A  ^  ^^^'  '^^Y  ^  prefented  to  a  church  \  (for  he  was  capa* 
ition,  pLs.         -^A  jj|g  ^f  jjjj  appropriation  by  which  he  was  perpetually  pai^ 

Br.  Abbe      ^^^  imparfonce,  and  had  curam  animarum,J    34  H.  6.  15.] 

pi.  22*  cites  S.  C.  Br.  Incumbent,  pi.  2.  cites  S.  C, 

Br.  Prcfcn-       [2.  A  mq/ler  of  a  college  is  not  prefentable  to  a  parfonagc.— 

tation,  pi.  2.    ^  ^  u    <    _  J^T       •^  o 

ciiesSC.      34H.  6.  15.] 

Br.  Abbe,  pi.  22.  cites  S.  C.  Br.  Incumbent)  pi.  2.  cites  S.  C.  If  a  corp^n- 

tion  confifts  of  matter  and  confreres,  and  the  mafier  and  ctmfrtres  fr^itu  tbe  mafter,  it  is  yoU  j  tor  tltc 

prefcntor  a.ad  prefentee  are  one  and  the  fame  perfon.     Br.  Frefeotation,  pi.  23.  cites  14  H.  8.  2-  per 

Fiu- James.  And  per  Moore  J.  the  mafter  or  bead  of  tbe  corporation  cannot  be  fc^eied  from 

the  corporation,  but  other  of  tbe  commonalty  may  5  for  the  mafter  and  confreres,  or  tbedranaad 

chapter,  may  prefent  one  of  tbe  confreres^  or  one  of  the  chapter ;  for  he  is  not  a  perfeA  body  witho«xt 

the  head  ;  but  he  is  a  pcrfed  body  if  the  mafier,  or  heid,  and  the  greater  part  of  the  commonaJtv  al- 

fcnt.    Br.  Picienucion,  pi.  23.  cites  14  H.  8.  2.— *»Br.  Quare  Impedit,  pi.  86.  cite*  14  H.  S.'i.s9* 

.Waii^ 
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<i  I  W<lf>  Comp.  Inc.  Sto.  1o5»  206.  capi  13.  cites  S.  C*'  ■  »Watf.  Comp.  Inc.  8to.  392. 
«ip.  xo.  cities  S.  C.  lad  adds,  quanc,  whether  the  inftirotion  and  indudion  in  fuch  cafe  be  metelT 
voidy  fo  thatUpfe  may  ran  from  the  time  that  the  church  became  firft  void  ?  and  fayt,  he  conceives  it 
ii  not  iOf  but  the  dean  and  chapter  may  well  prefent  one  of  their  chapter^  or  any  corporation,  one  of 
their  monbert,  and  cites  3  Bulf.  45.  Trln.  23  Jac.  Harris  v.  Anftin.  It  has  been  held,  that 

wbea  the  mafiexs  and  brothers  of  an  hofpital  did  prefent  the  mafter,  and  the  4&a(ler  and  brothers  did 
bring  a  ^are  impedit  againft  the  mafter  by  a  ftrange  name,  that  the  writ  did  well  He,  and  that  they 
ihould  recover,  the  prefentment  being  void*     Watf.  Comp.  Inc.  Svo.  515.  cap.  26.  cites  12  H.  8.iz, 

f  3.  The  fame  law  of  a  dean  and  chapter,  (though  by  corruption  Br.  Abbe, 
they  were  capable  of  an  appropriation,  and  a  vicai*  made  to  have  s^'c,!lBrr 
cunun  animarum  for  them.    Com,  497-)  34  H.  6.  15.]  incumbent 

pl.  2.  cites  S.  C. 

[4.  It  feems,  that  an  alien,  who  is  a  mlni/ler^  may  be  prefented  As  to  «vhat 

to  a  church,  though  an  alien  cannot  have  poiTefCons  of  franktene-  tha/^efup- 

ment  here,  becaufe  by  intendment  they  will  adhere  to  their  coun-  pofed  inna- 

try  and  againft  us  in  time  of  war,  and  tranfport  the  treafure  of  the  ^5""  offpi- 

reahn  out  of  the  realm,  yet  this  is  not  intended  of  fpiritual  men  j  JJ^'J^  thl^Hl! 

and  this  was  the  reafon  that  anciently  it  was  ufual  for  aliens  to  tended  in- 

have  fpiritual  promotions  here,  and  priovs  aliens  had  many  poflef-  c^venien- 

fions  here,  and  were  parfons  appropriate.]  come'to^dlL 

nation  by  other  aliens,  if  they  were  allowed  to  enjoy  eftate  here,  was  the  reaibn  they  were  futfered  ta 
•ojov  ecclefiafHcal  benefices  here,  could  not  fure  be  the  reafon,  but  rather  the  pope's  ufurpation,  and 
afobmiffion  to  his  pretended  authority  in  church  matters,  and  his  providing  many  ecdefiaftical  pre* 
feririents  here  to  aliens,  his  friends  and  creatures,  was  the  cliief  rrafon  aliens  enjoyed  benefices  in  Lng^ 
land,  thoagh  other  reafons  probably  might  be  fancied  to  diilinguiih  i:  from  the  cafe  of  laymen  who  had 

a  freehold  in  their  own  right ;    but  the  practice  I  believe  has  always  continued  to  allow  aliens  to  enjoy 

•cclefiaftlcat  benefices  here.     Watf.  Comp.  Inc.  8vo.  376.  cap.  ao. 

^5*  By  thejiatute  0/  i'}  R.2.  and  i  i/.  5.  Frcfjchtnen  are  difabled  They  arc 
to  have  benefices  in  England,  and  Frenchmen  endenizened  i  but  ^^^^^ 
quaere,  whether  they  continue  of  force  at  this  day.] 

[6.  If  a  layman  be  prefented,  inftituted,  and  in(iu<!i!led,  he  is  par*  SeeAnd.ie^ 
fon  de  fado,  and  it  is  not  a  mere  nullity.  Hobart'?  Reports,  209.]  P|j34jf«fth. 

fienefidd  y.  Pickering. Bendl.  195.  S.  C— D.  292.  b.  p!.  i.  Mich.   13  &  14  Eli*.  S.  C— - 

Watf.  Comp.  Inc.   8vo.   52.  cap.  s-  cites  S.  C. S.  P.  jer  Popham  Ch.  J.  Cro.  E.  315.  fliJI. 

36  £lis.    B.  R.  in  cafe  of  Pratt  v.  Stockc At  common  lata  a  mere  layman  was  incapable.    By 

a  ftatute  in  Q^£Iizabeth*s  time,  a  deacon  was  made  capable;  by  the  ftatnte  14 C^r.  2*  4.  iicne  hut  m 
fr'uft  is  fo  ;  and  this  ftatute  is  declarative  of  the  common  law,  and  the  bitufict  not  ipJ6fa5Io  voUi,  but 
that  there  moil  be  a  deprivation  ;  and  it  is  not  like  the  cafe  of  a  woman  prefented,  which  is  a  perfeA 
sullity  J  bat  when  a  mere  laicus  is  In,  the  church  is  full ;  per  Scroggs  Ch.  J.  2  Show,  ^4.  Pafch. 
31  Car.  2.  B.  R.  in  cafe  of  Hill  v.  Boomer. 

A  layman  is  capable  of  a  prebend,  for  non  habet  curam  animarum.  Cro.  E*  79.  Mich.  10  tc  30 
Elix.   B.R.  Bland  v.  Madoz. 

A  dodor  of  the  citH  law  was  admitted,  inftituted,  and  indu£led  to  a  living,  being,  only  a  layman, 
;iod  made  a  tea&  for  years  of  the  reAory  \  and  if  it  was  gocd,  was  the  queftion*  The  leafe  was  con- 
firmed before  13  Elia.  by  the  patron  and  ordinary.  Per  Gawdy  J.  fuch  ads  which  he  was  not  capable 
to  do  ihall  not  bind  the  fuccefTor,  becaufe  upon  the  matter  he  was  never  incumbent,  and  cited  4  H.  7. 
•  .  and  28  If.  S.  D.  .  •  .  But  Popham  and  Fenner  J.  contra.  For  in  regard  he  was  parfon  dt  foBo^ 
and  fuch  an  one  whereof  the  law  takes  cognisance  by  his  induction,  and  the  people  cannot  take  notjce 
of  any  other,  all  a6b  done  by  him  during  that  time  fliall  bind  as  well  as  if  he  had  been  rightful  pavfon^ 
For  it  wodld  be  mifchievous  if  ail  the  ads  by  fuch  averments  fliouid  be  drawn  in  queftion.  And  att 
agreed,  that  tiUXjphitual  afii,  as  marriage,  adniniftration  of  the  focraments,  dire,  by  fuch  a  one  dai^ 
ing  the  time  that  he  is  parfon  are  good,  and  therefore  a  /eafe  made  by  fuch  an  one,  and  confirmed  by  the 
pacroQ  and  ordinary,  ihail  well  bind  the  incumbent  fucceflbr;  and  refolved  to  have  adjudi^ed  it  accord- 
ingly by  confentof  Gawdy  J.  Cut  for  other  dcfcds  the  judgment  was  ftayed.  Cro.  t.  775,  pi,  5, 
Mich.  42  ie  43  Elic.  B.  R.  Coilard  v.  Winder.— -*—> Mo.  606.  pi.  836.  S.  C.  and  iays,  that 
the  facceHbr  became  bound  in  an  obligation  after  the  14  Elis.  that  the  leiTee  ihoiild  enjoy  the  term  ; 
after  which  obligation  the  fucceffor  was  abfent,  more  than  So  days  in  a  year ;  and  the  queftion  was,  if 
the  oUigatioQ  was  voi^  by  xbe  ftaiutc  of  Z4  .£Us«  iu)  adjudged  chat  it  was  not,  kcuntt  the  kafe  vrat 

good. 
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good,  and  fo  was  the  obligatitn  made  for  enjoying  the  leafe  which  the  fucceflbr  could  not  iTOid.    AAi 
note,  they  agreed,  that  the  parfon  being  a  layman  ought  ro  have  Been  dtpTrvcd\  for  otherwife  all  hitaAf 

will  be  good  as  lawful  patron  till  dcpri?ation.-  ^ And  the  deprivation  ihail  not  have  fuch  relation 

to  make  him  no  parfon  ab  initio,  though  it  be  declaratory  ;  for  the  fucceffor  ihall  not  have  mefne  profits. 

D.  292.  b.  Marg.  pi.  72.  cites  S.  C. Watf.  Comp.  Inc.  8vo.  119.  cap.  8.  cites  S.  C. 

Though  a  layooan,  by  being  admitted  and  infiltuted  to  a  benefice^  has  a  freehold,  yet  he  may  be  focdm 
the  fplriiuai  court  and  deprived  for  that  caufe ;  but  if  he  has  wrong  done  him,  he  may,  pcxadTeatuie« 
try  it  by  aMfe.     Cro.  C.  65.  Hill.  2  Car.  C.  B.  in  Sutton  s  cafe. 

[7.  If  a  man  utterly  illiterate  be  prefented,  inftituted,  and  in- 
duced, this  is  not  a  mere  nullity,  but  he  is  parfon  defaBo.1 
S.  P.  Kf         [8.  If  a  nvoman  be  prefented,  inftituted^  and  indu£led,  it  is  a 
» Show.'  54.  "^^^^  nullity,  becaufe  her  incapacity  is  apparent.     Hobart^  209.3 

Pafch.   31  Car.  2.  in  cafe  of  Hill  v.  Boomer. 


C  332  ]  (M.  a)  What  Perfons  may  be  ^xdtnitAfor a  collaterat 

RefpeEl. 

[i.  1  F  a  grant  of  the  next  avoidance  he  granted  to  three^  and  after 
"■•    the  church  voids,  and  two  of  the  three  prefent^  the  third 
grantee  being  a  clerk,  this  is  a  good  prefentment,  and  the  bifbop 
Cannot  refufe  him,  though  all  three  were  jointenants  thereof  bjr 
the  grant,  and  only  two  of  them  joined  in  the  prefentment;  be- 
caufe the  third  perfon  cannot  preftnt  himfelf.     D.  13,  14  £L 
304.  54.] 
Perhaps  that       [a.  But  if  one  of  the  three  grantees  had  prefented  the  third  ^laoCf 
Mt  flviln-     ^^  bifliop  might  have  refufed  him.  D.  13,  14  El.  304.  54.] 

tain  quare  impedit;  for  the  habendum  was  eU  &  unt  eorum  conjurtEi  m  £f  diwfittf  and  fo  tkntjevarmiet 
in  the  habendum  ieemf  void  in  laiv*  D.  304.  b.  pi.  54.  ■  Watf.  Comp.  lac.  8vo.  402.  cap.  t04 
cites  S.  C. 

Prefenunent  of  the  third  hy  one  alone  was  held  good,  the  grant  being  to  the  three  et  eonim  dnilibit 
tonjunffhi  &  divifin.     Mo.  4.  Trin.    3 1   H.   S.    Sir  Godfrey  F<»liamb'8  cafe.  WatC  Conip. 

Inc.  8vo.  402.  cap.  so.  cites  S.  C. And.  2.  S.  C— 4  Le.  119.  S.  C.  by  theimBe  o£ 

Sir  WJlliam  Hollis't  cafe.— ——Bend.  24.  S.  C.  by  name  of  Hollis  v.  Roland,  where  the  deed 
of  grant  is  recited  verbatim,  and  no  bahcrJum  in  it.—' — Mo.  849.  pi.  it 54.  Coke  Ch.  J.  cited  tfait 
cafe  out  of  Bcndloe,  and  takes  a  d'lffircnce  In  tnveen  a  jvitit  intereft  and  a  joint  authority  ^  and  that  out 
alone  coold  not  preient*  becaufe  it  was  a  joint  intereft,  but  that  had  it  been  a  jyint  authonty  it  had 
been  otherwiie* 

Jf  three  ^rc/eiftd  of  s  manor  ^ith  advo%ujon  appendant y  whereof  the  om  U  a  pri^,  and  tbty  thru 
frej^nt  the  priefi  by  afirange  mamff  who  is  admitted,  inftituted,  and  indu£led,  this  is  a  good  prefentacionf 
and  a  ^^:>od  feiiin  lor  them  $  and  if  the  pricft  dies,  and  the  other  two  furvive,  this  is  good  title  for  them 
in  another  quare  impedit;  by  the  jufticet.     Br.  Prefentatjon,  pi.  45.  cites  21  E.  4.  66. 

Watf.  3.  He  who  prefents  himfelf  by  afirange  name  where  he  is  patron, 

40^  ut«*^'  and  takes,  he  Ihall  be  put  out  for  fpoliation  ;  for  he  may  pray  the 
s.  c— •  s.  ordinary  to  *  admit  him,  but  not  prcfent  himfelf.  Br.  Quare  Im- 
p.butifthe  pedit,  pi.  18.  cites  3c  H.  6.  50. 

ordinary  .  .  . 

does  admit  him  accordingly,  this  gains  no  poifeHion ;  for  there  it  no  prefentation,  and  a  maa  cJoaoC 

piead  plenarty  of  his  own  prefentment.  Wati*.  Comp.  Inc.  8vo.  204.  cap.  13.  cites  14  H.  8.  3. 

And  after-  4.  Stolccs  the  father  was  incumbent,  and  after  his  death  thepa« 
wards  upon  ^^^  prefented  Stokes  the  fon,  who  was  refufed  by  the  bifhop,  be- 
foraconful-  caufc  by  the  canon  \zw  ftlius  non  poteft  fuccedcre  patri  in  eadem  ec^ 

ucion,  be.    clefia^  ^hc(CupQQ  t^c  f  atiQn  piefeatcd  Sykes ;  then  Stdces  die  foo 

obtained 
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obtained- a  difpenfatlon  non  obftante  the  canon ;  but  th^  ordinary  ciufe  other- 
inftitotcd  Sykcs,  and  caufed  him   to  be  induAcd.     Thereupon  ^^^l""^ 
Stokes  the  fon  fued  Sykes  and  the  ordinary  in  the  delegates ;  but  mcdy  *ti« 
by  all  the  juftices  a  prohibition  was  granted ;  and  Jones  J.  faid,  Court  re- 
that  he  had  known  ft  granted  three  times,  where  both  pcrfons  ^"J^^^ 
ckumed  by  one  patron.     But  he  and  Doderidge  held,  that  the  ut.  2*53. 
tamn  above-mentioned  holds  not  in  this  chttrch  ;  and  Doderidge  faid,  S.  C.  by 
that  fo  was  the  opinion  of  a  learned  civil  lawyer.   Lat.  191 .  Stokes  ^JJJJ^  ^    . 

T.  Sykcs.  Styles.— 

Noy.  91. 
5.  C.  by  the  name  of  Stock  v.  Sicki* 


(N.  a)  To  whom  it  (hall  be  made. 

[l.   A  FTER  iapfe  incurred  to  the  metropolitan^  and  before  col-  Hutt.24.ia 

•^  lation  by  him,  if  the  patron  prefentSj  he  may  prefent  to  the  p^"^  °^ 
ordinary  of  the  diocefs  without  prcfeiiting  to  the  metropolitan. —  Bishop  of 

Contra.      H.   41  El.   B.  R.   per  Popham.]  Roches- 

ter, it 
was  belJ  to  be  *  clear,  that  though  the  fix  months  pafs,  yet  if  the  patron  prefents,  the  bifliop  ought  to 

admit,  though  it  be  lifter  the  title  devolved  to  the  metropolitan. Watf.  Comp.  Inc.  8vo.  265. 

«p.  15.  cites  S.  C.  ■  I    Watf.  Comp.  inc.  Svo.  199.  cap.  12.  cites  S.  C. 
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(0.  a)   At  what  Time  [a  Man]  may  prefent. 

{i*  |F  a  man  prefents  his  clerk  to  the  bi(hop,  who  dies  before  he  And  the  bi- 

*    is  received^  he  mzj prefent  another.     38  E.  3.  36.  b.]  Aopihall. 

[2.  If  a  man  prefents  his  clerk  to  the  bilhop,  yet  he  may  prefent  fo^thc  wrk 

Mother  iefgre  the  bijhop  has  received  his  clerk.     38  E»  3.  36.  b.]  which  jfTucs 

to  the 
biftop  does  oot  mention  that  the  bifliop  fliall  receive  the  fame  perfon  that  was  firft  prefented  to  him. 
Per  Finch.     Br.  Quare  Impedit,  pi.  67.  cites  S.  C.  Br.  Piefencation,  pi.  iS.  ciua 

\%  £.  3.  36.  but  It  ihould  be  (38.) 

t 

3.  3  £.  I.  cap.  28.  ena£ls,  that  no  clerh  of  the  ling  or  other  jujlice 
fhall  receive  the  prefentment  of  any  churchy  'whereof  plea  is  pending  in 
the  iing^s  courts  without  fpecial  leave  of  the  king,  in  pain  to  lofe  the 
church  and  hisfervice, 

4.  Where  a  man  prefents  to  the  bijhopy  and  he  nvill  not  receive  'B'-  Q?*'* 
iiifi,  he  may  prefent  as  many  as  he  will  fill  the  bijhop  will  receive  ^T^j^sxl 
him,    Br.  Prefentation,  pi.  i8.  cites  i8  E.  ^.  36. 

5.  If  an  incumbent  changes  his  benefice  for  another,  or  refigns  it, 
the  patron  may  prefent  immediately ;  for  thefe  are  voidances  in 
law  and  in  fajx.     Br.  Prefentation,  pi.  49.  cites  2  H.  4.  5. 

6.  In  quare  impedit,  the  defendant y2j///,  that  the  incumbent  was 
prefented^  living  the  other  incumbent,  and  fo  he  is  in  by  fpoltation, 
^c.   Br.  Quare  Impedit,  pi.  13.  cites  33  H.  6.  26.  in  a  nota.. 

7*  When  one  having  good  title  to  prefent,  and  an  inodmbent  by 
vfurpetAon  is  admitted,  mftituted,  and  inJttBed,  and  after  that  thi 
feimfetpmU^  and  tlie  biihop*  itfnfe^  aad  after  the  patron  re-f 

covers. 
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covers,  and  then  he,  which  had  this  prefentatlon^  eihibits  it  to 
the  bifhop,  this  is  now  a  good  prefentation ;  and  die  patron  can* 
not  revoke  or  give  him  a  new  prefentation ;  but  if  the  patron,  be« 
fore  the  death  of  the  incumbent,  makes  letters  of  prefentation, 
that  is  void ;  becaufe  he  had  no  title  to  prefent.  Hutu  67.  Mich. 
21  Jac.  Rud  V.  the  Bifliop  of  Lincoln. 

8.  If  the  patron  prefents  his  clerk  a  week  before  the  6  mentis  be 
indedy  and  the  ordinary  refufes  the  clerk  ^Jr  inabilityj  becaufe  he  is 
unlearned,  and  then  the  6  months  pafs  before  he  prefents  another 
after  the  6  months  after  the  death  of  the  incumbent ;  in  fuch  cafe, 
the  hijhopjhall  have  the  collation  of  the  clerk,  becaufe  it  was  the  folly 
cf  the  patron y  that  he  did  jiot  prefent  his  clerk  before,  fo  as  the 
ordinary  might  examine  him ;  and  that  thereupon  if  he  be  found 
to  be  unable,  that  he  might  prefent  another  clerk  to  the  ordinary 
within  convenient  time,  and  for  that  caufe  is  the  6  months  given 
to  the  patron,  that  he  provide  another  clerk  in  the  mean  timcj  per 
Ld.  Dyer.  3  Le.  46.  Mich.  15  Eliz.  in  the  Common  Pleas. 

9.  Quare  impedit  to  the  vicarage  of  Hufton  in  Suflex,  by  the 
^  King  againft  and  the  Bifliop  \  the  cafe  was  fuch,  the 

,    ling  had  the  advowfon  of  the  vicarage  belonging  to  fuch  a  manor, 
ty  reafon  ofxht  wanf/hip  of  the  which  became  void  dur- 

ing the  minority  of  the  heir  5  the  heir  fues  livery ;  the  ]dng  prefents 
thereto  under  the  great  feal ;  and  afterwards  (without  mentioning 
this  firft  prefentment)  prefents  thereto  another  under  thefeal  ofxke 
court  of  wards  :  the  fecond  prefentee  is  admitted,  inftituted,  and 
induced  by  the  bifliop  before  any  notice  of  the  firft  prefentment; 
the  king  brings  a  quare  impedit  againji  the  firjl  prefentee  :  and  ad- 
judged, that  it  lay  not ;  for  by  Coke  and  Warburton,  it  was  with- 
C  334  ]  ^^  ^^'^  difpofing  of  the  court  of  wards,  although  it  were  after 
livery,  becaufe  it  was  a  chattel  vcfted.  Cro.  J.  247.  Trin.  8  Jac 
C.  B.  the  King  v 


See  (M.b).  (P.  a)  At  what  Time  it  may  be.  {^Before  Deprivation.] 

[i.  I F  an  incumbent  be  deprivabky  yet  the  patron  cannot  prefent 
-*•  another  to  the  church  before  he  is  deprived  j   for  the 

church  is  not  void  before.    Contra.  17  E.  3.  59.  b.3 
Watf.  [2.  If  the  vifitoTy  by  command  of  the  king,  returns  into  Chan* 

Comp.  Inc.  eery  good  matter  of  deprivation  of  the  clerk  of  the  king^  yet  the  king 
«  °*  aof  *  cannot  prefent  another  to  the  church  before  that  he  is  deprived*— 
cites  s.'c.    Contra.  17  E.  3.  59.  b.] 

But  other- 
wife  it  is  where  the  church  is  for  fome  fault  car  defed  in  the  ekrk  declared  by  the  law  to  be  ate^ 
void. 

3.  If  an  incumbent  be  created  a  bijbopf  the  firft  benefice  is  void 
immediately ;  but  if  he  takes  two  benefices  incompatible^  this  is  a 
voidance  in  law  or  caufe  of  voidance^  and  not  void  in  fa£l,  to 
i^ake  the  patron  able  to  prefent  till  he  be  convened  and  deprived 
by  featence ;  per  Uill  \  ax4  fo  f^e  Uiat  thic  YC)idance  is  not  by  his 
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wSt  only  as  it  is  of  reiignation,  or  of  the  takitig  of  a  biflioprick  ) 
qusere  of  thofe  of  the  fpiritual  court.  Br.  Prefentatioii,  pi.  50* 
cites  1 1  H.  4.  36.  • 

(Q^a)  At  what  Time  it  may  be ;  where  the  Church 

is  full. 

[i.  I F  J.  S.  prefents,  and  his  clerl  is  admitted  and  in/lituted^  J.  D.  ^f 'f  ;^^ 

*   cannot  prcfent  his  clerk  before  inducUon;  for  the  church  ,27.'4Roii. 

vrzsfull  againfi  a  common  per/on  before ;  for  by  die  inftitution  he  IUp.6.HilI. 

has  curam  animarum.    ;^8  E.  3.  4.    My  Reports,  13  Ja.  B*  be-  i?^JJ|^^ 

tween  •  HxTCHiNG  and  Glover;  and  in  the  fame  cafe  H.  15  Ja.  mndmfiitu^ 

B.  R.  adjudged.  D.  4  El.  217-  62.  adjudged.  22  H.  6.  27,  Co.  6.  ri«  without 

Bosw£LL,  49.  b.  33  H.  6.  24.  Co.  4*  76.  b.  Co.  7.  26.  Co.  6.  41.  S^i^. 

Da.  82.  b.  21  £•  4.  34.  b.  Com.  Hari^j  S^^J  ty  andpof- 

ieffion  be* 
t»e:9  cmmen  perfimsn     Br.  Plenaity,  pK  5.  ci^et  i&  H.  ^.  27.— ^Bf.  QuAre  Impedit,  pL  I.  citet 

S.  C. S.  p.  Ibid.  pt.  10.  ciics  33  H.  6.  24.— -S.   P.  Ibid.   pi.  S3,    cites  ii  H.  6.  %^*m,^^ 

5.  P.  Br.  Prerogative,  pi.  zo.  cites  3S  E.  3.  S,  9,  tt  10.   ■      S.  P.  Br.  Prerentation,  pi.  17.    citca 

%%  £.  3.  3f  4....-.S.  P.  Br.  Quare  Impedit,  pk  65.  cites  S.  C. S.  P.  Watf.  Comp.  Inc.  Svj. 

504.  cap.  26.  cites  Ketlw.  S8.  Hiil.  22  H.  7.  -  S.  P.  Watf.  Comp.  Inc.  8vo.  50.  cap.  4. 
Aod  ibid.  5?.  it  Is  faid,  that  by  admiffion  and  inftiiutioD  the  church  is  fuil  as  to  the  cure  of  fbuls«  aad 
agaixiil  himfeif  and  all  other  perfons,  uolefa  the  kiog. 

r2»  But  if  a  common  perfon  prefents,  and  his  clerk  is  admitted  -^S'^'^'fl  '*' 
and  inftituted  before  induftion,  the  king^  if  he  has  right,  may  pre^  1$"^  pte! 
fent,  and  his  clerk  Oiall  be  iniUtuted ;  for  the  church  is  not  full  mrtytoith* 
cgtunft  the  king  before  induSion.  38  £.  3.  4.  9.  adjudged*  My  oatin^uakm 
Reports,  13  J.  B.  between  Hitching  and  Glov&r,  and  H.  Jliilj  quod 
15  Ja«  fi.  R.  in  the  fame  cafe  fo  adjudged,  D.  4£1.  217.  62.  nou.  Br. 
22  H.  6.  27.  33  H.  6.  24.  Co.  7.  26.  Co.  6.  40.  t*  Da.  82.  b.]     **/«»""):» 

21  H*  6. 17.     ■       Br.  Quare  Impedit,  pU  i.  cites  S.  C.«.»»S.  P.  Ibid.  pi.  10.  cites  33  H.  6.24.— 

S.  P.  tbid./pl.  65.  cites  38  £.  3.  3.  8,  9. S.  P.  Ibid.  pi.  83.  cites  21  H.  6.  25.— —S.  P. 

Br.  Precaution,  pi.  17.  cites  38  £.  3.  3,4.  >f&.  P.  Br.  Prerogative,  pi.  20.  cites  3S  E.  3.  8, 

9,  k  10.  S.  P.  Watf.  Comp.  lac  8vo.  393.  cap.  20.        '        S.  P.  Watf.  Comp.  Inc.  8vo» 

50.  cap.  4.  S.  P.  And  yet  if  the  patron  prefcnu,  and  his  clerk  is  admitted  and  instituted,  aad 

forbears  to  beinda£Ud  j8  months,  the  king  fhull  not  prefent  upon  him  for  lapfe,  tlie  inftitution  f^op* 
pii^the  iflipfe  from  going  to  the  ibferior  ordinary.  Watf.  f  Comp.  Inc.  8vo.  196.  cap.  12.  cites 
Hob.  i54«  Colt  v.  Glover,  aad  Goldlb.  164.  Hill.  43  Ella,  per  Popham,  in  cafe  of  Robbias  y, 
I'riacc. 

la  qnare  inpedjt  it  was  agreed,  that  where  a  hi&cp  fnrfentt  to  the  pyebetfd,  anJ  Hies  he/are  inJu^ktif 
hf  which  die  temporalties  come  into  the  hands  ot  the  king,  that  the  king  Jhaii prefent  to  the  prebend  i 
brdiete  isnoplenarty  Agatnft  the  king  without  indu£lion.  Br.  Plenarty,  pi.  3.  cites  11  H.  4.  y,mm. 
&  where  the  biihop  makes  collatioti,  and  dies  before  induction.  And  from  hence  it  fecmi  that  collation 
vkh  oi/Ktmthn  is  good  plcoarty  againfi  a  €immbn  perjvn,  as  well  as  prefiBntatioa  jfith  admiffion  and  iofti* 
•  tatioB*     Ibid. 

+  C335] 

f  3.  But  if  the  king  has  not  any  right  to  the  church,  the  church  S.  c.  »nd 
b  fidl  by  admiflion  and  inftitution  of  the  clerk  of  a  common  per-  q<,^g,  rqu 
fon,  without  indu£lion  againft  the  king  alfo,  fo  that  he  cannot  Rep. '227^' 
prcfent*  My  Reports,  13  Ja.  B.  between  Hitching  and  Glover.  a*8.and 
And  HiU.  15  Ja.  B.  R.  in  the  fame  cafe  agreed.]  iVhe  cWma 

Itom  a  common  perto. 

Vol..  xvn.  c  c  [4.  If 
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•  s.  p.  Ox  [4.  If  a  man  ufurps  upon  the  ihtgy  and  bis  clerk  is  injllttaed  Uti 
cflT'isV  ^f^^^^^f  though  the  patronage  be  not  out  of  the  king,  and  the 
Mkb.  I J  king  may  remove  the  incumbent  by  a  quart  impediti  yet  •  /i7/w- 
lac.  B.  R.  tnovaly  the  church  is  full  againft  the  king  ;  and  fo  during  this  time 
siuneof  die  ^  Cannot  prefcnt  any  other  to  the  church ;  for  by  the  ufurpation 
KingT.Gi-  the  pTcfentment  hoc  vice  is  out  of  the  king.  M.  13  Ja.  B.  R. 
ihopofNor.  between  the  King  and  Sacker,  agreed.  Fitz.  Na.  36.  K* 
l^h^":  ,1  H.  7,  19.  Co.  6.  30.  and  49.  b.] 

Before  remotion  by  quare  impedit,  the  pieoarty  (haU  bind  him  quoad  the  poflTeffion  \  for  icalba  icqBici 
that  the  church  be  lerved ;  and  one  be':ag  in  by  prefentmeat,  and  according  to  the  ccremonio  of  the 
church  cannot  be  put  out  without  adion.  Cro.  J.  123.  Trin.  4  Jac.  B.  R.  The  King  v.  CbampiHi. 
■  Before  a  piefcntatfon  can  be  made  to  a  church,  it  muft  be  aQually  Toid,  and  its  being ToidaUe only 
Is  not  fuflicient.     RolL  Rep.  213.    Per  Coke,  who  cited  17  £.  3.  Small's  cafe. 

If  a  prebend  happen  void,  and  the  bifliop  collates  thereunto,  and  before  indudion  the  bifliop  dies,  ad 
the  temporalties  come  unto  the  king,  and  after  he  is  induced,  and  afterward  the  king  givcth  the  bat 
by  his  letters  paoents  unto  another  clerk  \AhO  is  inftltuted  and  induftrd,  the  firft  clerk  (hall  have  aim- 
liation  in  the  fpiritual  court  againft  the  prefentee  of  the  king  \  becaufe  the  king  ought  to  have  ranored 
him  by  quare  impedit^  and  not  to  have  c:;llared  as  he  did.  And  there  the  patronage  doth  come  is  by 
debate.    F.  N.  B.  36.  K. 

S.P.  R0IL        [^,  So^  before  removal  of  die  derk,  the  king  cannci  prefent  the 

PeTcoke'  f^"*^  ^^^^^  ^^^  ^^  ^^  ^y  ufurpation ;  for  this  cannot  enure  as  a  fur- 
qnod  fuit'    render  and  new  prefentment.  M.  13  Ja.  B.  R.  between  the  KiKG 

conceflbm      ^ND  SaCKER,  adjudged.] 
pertora.n  *       ^      o       - 

Cuiiam.     S.  C.  by  name  of  the  King  v.  Biihop  of  Norwich* 

r*  ■**  'i  [6.  If  a  man  recovers  in  quare  impedit  againjl  the  incumbent^  the 
Fol.  350.  incumbent  is  fo  ren»ovcd  by  the  judgment,  that  the  rcco?acr 
ts  c  A^  ^^^y P^d^^^^  ^°  ^^^  church  ivithout  other  removal  of  the  incambcnt» 
cordingly.  "  though  the  incumbcnt  continues  incumbent  de  foBo  till  prefentmeai 
Roll.  Rep.  by  the  recoverer.  M.  12  Ja.  B.  11.  between  f  Whistler  AMD 
cvieoad^  Singleton.  Rcfolved  per  Curiam.  Trin.  13  Ja.  B.  R.  between 
the  firft  iiu  Austin  ar.d  Dr.  Harris,  per  Curiam,  without  viTit  to  the  bifrop. 
cumbent       32  E.  7.  Quarc  Impedit,  2.  admitted  in  cafe  of  the  king.] 

cantipuea        •^  ^       -w  o 

iDCambent  dc  fado  till  the  laft  incumbent  be  inftituted.— ^.  P.  Watf.  Comr.  L  c.  3vo.  3Si.cap.  te^ 

If  aftranger  [-.  But  after  fuch  recovery  in  a  quare  impedit  ajlranger  tofiuh 
cotcA^^*  ^^^^^^*'y  ctinnot  prtfi^Nt  to  the  church  ;  for  not  with  Handing  the  re- 
(though  his  covery,  yet  the  incumbent  ccntinues  incumbettt  defaHo  as  to  llrangeis. 

title  be  belt)   M.    12  Ja.   B.  R.   between  FaIKEBANK  AND  DuRHAM.l 

ihould  pre-  "^  "'  -* 

fcnt  to  the  church,  hisprefentation  would  be  void^as  bci^rg  made  10  a  choich  thai  is  fulL  WaK£Caai|^ 

Inc  Svo.  382..  cap.  so.  cites  S.  C« 

•  C  336  ] 

RoU.  Rep.  [8.  If  A.  and  B.  are  tenants  in  common  of  an  advowfon,  and  Ac 

AcTomit^r.  ^huTch  voids,  and  aJlraAger  ufurpSy  and  bis  clerk  induBed^and*  J* 

^^Watf.  ond  B»  bring  quare  impedit ^  in  which  B,  is  fummoned  andfeverei^ 

Comp.  Inc.  and  after  A.  recovers  before  other  removal  of  the  incumbent,  A 

Vz^'zly  Ca'^Jiot  prefcnt ;  for  he  is  ajlranger  to  tbe  recovery.     Dubitatur.^- 

citesS.'c.  M.  13  Ja.  B.  R.  between  Fairbank  AND  Durham.] 

Roll  Ren.  ^9-  ^f>-^^  tliis  cafc  B.  cannot  after  tbe  recovery  prefcnt  the  foM 

242,  s.  C.  pnfon  who  was  incumbent^  and  againft  whom  the  judgment  it 

gifcai 
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.|riv«n ;  for  thU  acceptance  cannot  make  the  ditifch  void  to  B.  AajonMtvr. 
Dubitatur.  M.  13  Ja,  B.  R, , between  Fai&bank  and  Durham.!  Z — ^t^' 

-*  Comp,  lac- 
8vo.  ^83,  cap.  ao.  cites  S.  C. 

[10.  The  hs/l)4p  collated  witbcut  good  title  of  lapfe  or  otherwife,  ^^'^*  244« 
and  after  the  patron  dies  after  toe  fix  months  paft,  aud  the  €>eecvtor  ^''/57'k'*** 
hrxngs  quare  impedit  by  force  of  thejlatute  of  ^  E.  3.  and  the  bifhop  name  df  ^ 
and  the  incdmh^nt  plead p/enarty  by  fx  montAsf  and  adjudged  no  Saler.  c»- 

Elca  upon  deraorrer,  becaufe  this  collation  is  not  any  plenarty,  J5°2  *** 
eing  tortious.  P.  32  El.  B.  Rot.  2065.  between  Smallwood  and  CrcEiloy. 
others  executors  of  Smallwood,  againft  the  Bishop  of  Coven-  ^'*^^-  3»* 
TRY  and  Litchfield.    Adjudged  upon  demurrer  ^  but   another  wrthe**^* 
writ  brought  before  abated^  becaufe  it  was  to  the  impediment  of  held,  that 
the  teftament.]  thi»  is  not « 

plenarty 
vitfain  the  ftatateof  W.  2.  for  that  muft  be  ex  pnpfentitioiie,  aoii  not  ex  collatione ;  and  the  pUintiff 

bad  judgment Le.  205.  pi.  284.  S.  C.  but  I  do  not  obfcrve  S..  P.  there.— 4  Le.  15.    p|,  *-^ 

'5.  C.  And  it  was  held,  that  the  executors  upon  this  tortious  collation  might  have  quare  impMit  Jbr 
the  diflorbance,  and  that  b/  equity  of  the  liatuu  4  £•  3.  7.  and  that  the  clerk  Aqjid  be  lemoredat  the 
fuit  of  the  executors. 

[i  I.  If  the  bj/bcp  collates  without  good  title  of  lapfe ^  this  does  not  Co.  Utt. 
put  the  patron  out  of  poircinon,  but  he  may  prcfcnt  after,  though  344-^-  S.P, 
the  clerh  of  the  bifhop  be  inftitutedana  induaed.  Co..  6.  Greene,  29.  b.  be'^tJke'S*'* 

and  BosWELL,  50.   Co.  Litt.  344*'J  be  only  pro* 

made  for  the  celebration  of  divine  Cervice  till  the  patron  prefents.  .,][£  the  biihop  collates  hit  L  k 
either  before  he  gives  notice  of  an  avoidance  where  notice  is  requiiite,  or  at  any  time  within  th    f 


have  his  remedy  at  law  a^ainil  the  biihop.     Watf.  Comp.  Inc.  i%j*  cap.  12.   cites  Hob.  101     H'jl* 
17  Jac.  Gawdy  V,  the  BiOiop  of  Cantcibury  ft  al. In  fuch  cafe  the  patron  muft'aaually  ore- 


8vo  425    cap.  22.  cites  PI.  C.  500.  Grcndon's  cafe.  WaU.  Comp.  Inc.  Svo.  425.  cap.  %2^ 


citei  S«  C. 

[12.  If  lapfe  be  devolved  to  the  metropolitan^  and  after  the  ordt'^ 
naryy  who  has  paded  his  time,  collates  his  clerk  iviikin  the  6  months 
$f  the  metropolitan^  and  his  clerk  thereupon  is  inflitutid  and  induB^ 
edj  it  feems  that  this  was  a  plenarty  againft  the  patron  5  for  the 
coUation  is  lawful  againd  all  except  the  metropolitan,  and  it  is  a 
plenarty  againft  him  alfo.  Summer  aflifes  at  Bath  in  the  county 
■of  Somerset  before  the  Lord  Finch,  upon  a  trial  between  Sir 
pRiiNCis  PopHAM,  and  the  Bishop  of  Bath  and  Wells  and  his 
fon  J  this  was  a  quellion,  and  fo  held  by  Lord  Finch.] 

^13.  But  a  collation  by  lapfe  by  a  bifhop,  and  an  inftitution  and 
iaduflton  thereupon,  will  put  another  bijl^op^who  has  the  right  title 
to  collate^  out  of  poUefJion^  and  to  a  quare  impedit ;  fo  that  he  can- 
not prefent  before  the  incumbent  is  removed.  Co.  6.  Greene, 
ap.  b.  and  Boswell,  50.  Co.  Litt.  344.] 

[14.  If  the  kintf  prefents  jure  prarogaiivafua  ratione  lapfusy  as  it  5.  C.  Cited 
it  ezprelled  'm  the  letters  patents,  where  the  king  has  mt  mny  title  by  Hobact 

CC2  /       tS^ 


♦337  prcfentatfon, 

Ch. J.  Hob.  to  prcfent  by  kpfc  or  otherwife,  and  thereupon  the  ordinal^  ad« 

S^  o"****  mits,  inilitutesy  and  induils  the  clerks  yet  this  doth  not  put  the  true 

Gawdy  ▼.  ^  patron  to  his  quare  impedit,  but  he  may  prcfent ;  for  the  pre/tnt* 

ArchbiOiop  fpifftt  nvos  voidy  the  king  being  deceived:  and  then  this  is  an  inftitution 

hmu^,  ^^^  indudion  without  any  prefentment*.    Co.  d.  Gr££N£>  29.  b. 

and  fays  it      adjttdged.3 

is  to  be  well 

pnderftood  that  it  makes  no  binding  plenaity  againft  the  true  patron ;  but  that  he  may  noC  ooHr  Wmf 

hit  quare  iffipedit  when  he  will,  but  alfo  prefcnt  upon  him  7  years  after.         Watf.  Comp.  Jac.  8«o. 

188.  cap.  IS.  cites  S.  C.  and  P.  but  adds,  that  fuch  picaarty  bars  a  lapic  to  ihe  metropoBf. 

S.  P.  Jenk.  244.  pi.  8» 

IS  Sm.  queen  non  habens  jus  prefentaodiy  and  yet  prefents  to  the  ad?owlbn  as  in  fuo  pleno  jure,  it  is  a 
void  prefeotment ;  for  the  queen  was  de.  eived  in  her  prefentroent,  which  made  it  meielj  Toid  as  to  t!te 

Zueeuy.  who  can  do  no  %rrong.  And  the  ufnrpation  is  only  in  the  Incumbent,  who  procured  himfdf  i* 
e  inftkuted  ;  and  he  is  the  wnrng^doer,  and  againft  him  only  the  quare  impedit  is  always  broughu— 
P^r  Qroke  J.  but  the  other  juftices  doubted  of  this  point.  Cro.  C.  56a.  Mich.  16  Car.  B.  R.  in  cafe 
iS  Yaxs  V.  Sir  John  Dryden  &  aL 

/■  ■^^  ^  [15.  If  the  king  prefents y  and  therein  nujlales  his  title,  as  if  he  pre- 
Fd.  351.  fents  ratione  lapfus  where  he  has  title  pUno  jure^  though  the  clerk  be 
g-  ~-~^  '  inftituted  and  induEled  thereupon,  yet  this  does  not  put  the  king  to 
p'  cited  his  quare  impedit ;  for  his  prefentment  is  void,  and  then  an  infti> 
Hrt.  51.  tution  and  indudion  without  a  prefentment  is  onh  as  a  celMm, 
^.*^B.^n^*'  ^"^  ^^  *^  '^^"S  not  out  of  poffeffion,  but  may  present  befofe  n- 
Thoioproo*s  nw^ml  of  the  clerk.    Co.  6.  Greene,  29*  b.  refolved.3 

cafe.— And 

'mUi  Litt*  Rep.  60.  in  S.  C.  and  which  is  report?d  in  the  fame  words.  S.  P.  Arg.  RoU.  R.  ijfi. 

Mich.  X3.  in  cafe  of  the  King  v.  the  Biihop  of  Norwkh. 

Co.  LItt.  [16.  If  the  king  prefents i  and  before  iftflitutton  or  induBion,  die 

344.b.  b.  .  y^jg  repeals  it,  and  thereof  gives  notice  to  the  ordinary,  who  after, 
notwlchitanding)  inftitutes  and  iW//^/ him^  yet  the  king  may  prc- 
fent another;  for  the  church  is  not  full,  inafmuch  as  there  is  not 
any  prefentment.  P.  1 2  El.  292.  70.  will  prove  this,  inafmach 
as  a  confirmation  to  fuch  incumbent  made  by  the  king  is  void,  Co.  6. 
Greene,  29.  b.  rcfolvcd.] 

[17.  So  would  it  be  in  this  cafe,  though  the  ordinary  inftituted, 
and  indu^Kd  tit  clerk  after  repeal,  and  before  notice  thereof  to  him 
given;  for  the  notice  makes  nothing  to  the  cflencc  of  the  repeal, 
but  only  to  charge  the  ordinary  as  a  difturber,  if  he  proceeds  after 
notice.  D.  1 2  El.  292.  70.  will  pro/c  this  inafmuch  as  a  ^^/frm^ 
tion  to  fru'h  incttmbe:U  is  void.  25  E.  3.  47.  accordingly.  Vide  Co- 6. 
Greene,  29.  b.] 
D.  ^-59.  b.         [18.  If  the  king  prefents  A.  and,  itpon  refnfal  oflAm,  brings  fure 


put  the  king  out  of  poffeffion 
Yatton's  "but  he  may  prcfent  before  remo-Dal  of  B.  by  quare  impedit,  inaf* 
ThoQ^n  "^"^^  ^s  the  prefentment  was  void,  and  fo  an  inftitution  and  in- 
havingtida   duftion,  without  any  prefentment.     Co.  6.  Greeni:,  29.  b.] 

to  ihe 


jod^mcat 

^iiren  tor  the  qoetn,  W.  wa»  induced,  and  ^it  awarded  ai'cer  this  to  the  biihop»  and  the  «f:nM»«f 

tbe 


tlMJQfBces  wai  in  t!iic€afe>  that  the  firft  prefentttlon  was  repealody  aad  become  void.  And.  38.  Mich. 
J5ft  i6£nz.  Anon. 

[19.  If  a  man  prefents  in  time  of  war,  and  the  prcfcntcc  is  in/H"  ^*^' 
toted  and  induced  in  time  of  peace,  yet  this  (hall  not  put  the  patron  8v"ioa?* 
to  his  quare  impedit,  but  that  he  may  prefent ;  for  this  is  but  an  cap.ao. 
inftitution   and   indu6tion  without  any  prefentment.      Co.  6.  *=*'**  ^-C** 
Greene,  30.  Vide  6  E,  3.]  1,^,^^^ 

cife.  S.  P.  And  though  the  piefentment  be  in  time  of  war,  and  the  cferk  is  admitted  thereupon 

is  time  of  peace,  yet  the  i  jw  jsives  regard  Co  the  original  aft,  that  is  to  fiy,  to  the  prelentment,  and  ail 
that  *  follows  thereupon  fhall  be  avoided,  aa  being  conftrued  to  be  in  time  of  war,  and  ihall  not  pot  the 
rishtftti  patron  out  of  pnlTeffion.  Watf.  Comp.  Inc.  Svo.  210.  cap.  13.  cites  6  £•  3.  41.  6  Rep.  30. 
Green's  cafe,  2  Rep.  93.  Blrgham  &  cafe,  &  i  Intt.  249.  b. 

•[338J 

[20*  If  Tijiranger,  noithout  title,  prefents  by  tort  to  my  church  Wati. 
(being  void)  hyftmony,  and  6  monihs  pqfs,  yet  I  may  after  prefent ;  ^^\%!^' 
for  the  ftatute  has  made  the  prefentment,  inftitution,  and  indu3ion,  cap.  %o^ 
▼Old,  and  fo  he  is  not  incumbent,  nor  the  church  full.     Co.  €>tesS<C« 
Litt.  120.] 

[21.  If  a  lapfe  devolves  to  the  ting,  and  after  tie  inferior  ordinary 
cfUates  for  the  lapfe,  and  his  clerk  is  injlituted  and  induced,  it  feems 
that  this  does  not  make  any  plenarty  againft  the  king  to  put  him 
to  his  quare  impedit,  but  that  he  may  prefent  and  ouft  the  clerk 
of  the  ordinary ;  for  when  lapfe  is  incurred  to  the  king,  this  can- 
not be  taken  away  by  the  ordinary,  and  then  when  the  f  ordinary  t^pl«>« 
collates  without  good  title,  this  docs  not  make  any  plenarty  againft 
him  who  has  the  right  as  the  king  has  to  prefent  \  for  lapfe  in- 
curred to  the  king  is  not  like  to  a  lapfe  incurred  to  a  metropolitan.*] 

f  22.  If  a  man  be  prefented,  inftituted,  and  induifed  to  a  church  Hob.  tSS. 
hyfimony,  though  it  he  void  as  to  the  king  and  the  pariJbionerSy  yet  it  is  ^*™ 
/A?/ void  to  an  ufurpcr ;  for  a  man  without  right  fliall  not  prefent  winch^omh 
thereto.     Hobart's  Reports,  227.  Winchcomb's  cafe.]  ▼•  «he  Bi.  . 

ihop  of 
Wlnton  &  PuiJciton.— Watf.  Comp.  Inc.  Svo.  383.  cap.  9.  cites  S*  C« 

23.  Where  an  advo^vfon  is  aliened  in  mortmain,  the  immediate  ^''-  Q;*** 
lord  may  prefent  within  the  year,  though  the  chtrch  he  full  hy  6  ^o^fjli**'* 
months  before  his  quare  impedit  hrought,fo  that  hr  brings  it  within  the  S.  C. 
year;  quod  nota.    Br.  Mortmaine,  pi.  13.  cites  21  E.  3.  27. 

24.  A  man  may  he  parfon  without  induction.   Per  Newton.  Br.  By  the/15/fi- 
Quare  Impedit,  pi.  83.  cites  22  H.  6.  25.  irarfon"**" 

Haahout  taking  any  frofit.  Per  Afcue.  Br.  Quare  ImpcdiC,  pL  83.  Citei  %i  H.  6*  %$•  S.  P.  Br. 

Dtan  ai^  Chapter,  pL  9.  citea  22  H.  27. 

25.  If  the  iimtmbcfit  refigns,  and  the  ufurper  prefents  within  6  *•  P*Comp. 
moiyrhs,  and  i«  in  for  6  months,  m  notice  being  given  of  the  re  fig-  ^^i^  H* 
nation,  yet  that  fhall  bind  him,  and  he  fhall  be  put  to  his  right  cap.'n. 
of  advowfon ;  othcrwifc  if  the  ordinary  had  collated;  becaufe  the  *'i??-  ^l 

•    f   «.        •         ,     •        .     .t  .  'i    1  1  ...    1       &Hob.  ^lo. 


lam 


indu&ion  is  notorious  to  the  country,  and  the  patron  ought  to  take  3]^  will 
notice  of  it  at  his  peril,  to  prevent  the  ufurpation  by  a  ftranger.  Elvis  v.  the 
Noy,  65.  Pafch.  39  Eliz.  Servien  v.  Bifhopof  Lincoln.  f/vt^k*^ 

26.  AdmifTion,  inftitution,  and  indudiion  without  prefentment^  others. 
is  merely  ypid|  faid  per  Williams  J.  to  h^ve  b^n  fo  ^djudeed 

C  c  3  la      • 


53^  l^efentation; 

In  the  cafe  of  Green  v.  Baker,  Cro.  J.  252.  Mich.  8  Jac.  B.  R, 
Cafe  of  Hunfton  v.  Cockct. 

27,  Admiffion,  inftitution^  and  indudion  of  one  wlio  is  mere 
ImcuS'i  is  not  void,  but  voidable;  and  till  deprived  the  plenarty 
remains.  Per  Holt  Ch.  J.  Cumb.  202.  Pafch.  5  W.  &  M.  B.R. 
Dr.  Harfcot's  cafe. ^Poph.  37.  in  an  Anon.  cafe. 

28.  In  ail  cafes  when  the  church  is  not  otheru'ife  filledi  thanbj 
inftitution  and  upon  a  void  frefentmeniy  or  by  nvrengftd  coUaiion 
(except  the  collation  be  made  upon  him  that  hath  right  to  collate) 
though  the  cterky  by  whom  the  church  is  filled,  hcs  remained  as 
incumbent  {oxfome  years^  yet  if  zher  the  patron  prefents  his  clerk  to 
the  bifhop  his  prefentment  is  not  voidy  but  the  bifhop  may  and  ought 
td  inftitute  him  thereupon,  and  the  inftitution  fliall  be  good  to  the 
oufttng  of  the  other  incumbent,  and  if  the  biOiop  refufci  the 
patron  may  by  fuit  recover  his  prefentment.  Watf.  Comp.  Inc. 
8vo.  384.  cap.  20.  cites  6  Rep.  22.  Green's  cafe-  and 
6  Rep.  50.  Bofwell's  cafe &  Co.  Litt.  344. 

r  339  ]  '^*  ^  church  be  once  duly  filled  of  a  clerk,  though  the  clerk  he 
^f ter  deprivable,  yet  it  till  fuch  time  zs  he  if  adually  deprived^  the 
patron  may  not  prejent.     Watf.  Comp.  Inc.  8vo.  384.  cap.  20. 


(Q^a.  a)     Plenarty.     By  whom  to  be  pleaded^  and 
in  what  Cafes  it  is  a  good  Plea. 


I,  A  S  well  the  incumbent  as  the  patron  may  plead  plenarty  by  fi 
•*^     months  the  day  of  the  writ  purchafed.     Br.  Plenarty, 
^uareinpe-  pit  14-  citcs F xtzh.  ^uare  Impedit,  32.  47,  48,  49.  &  189. 

dk  bat  tbe 

patniif  trbewbo  h  treftntfd  by  lapft.     Per  Bdkn<"p,  bot  p«r  T'arry  at  evmmom  f/no  the  ircmmbemt  miglit' 


NoneJbMtt 
flttid  ple- 
narty la 


•  o.  l*.  mac  pienarry  oy  o  monies  oj  loe  prcjemmtnt  oj  m  jrrgngrr  is  noc  pica  lor  cue  incumo€Mi  n  ficnaf 
per  tot.  Cor.  For  it  is  Kot  to  the  writ  \  far  he  does  fioc  give  a  better  writ  a^ainft  any  pcrfoo  ctitain  \ 
Mif  it  ia  not  to  the  aSton ;  for  he  docs  no:  make  to  himlelf  any  tit  e  10  the  patronage.  Br.  Pfenary, 
pi.  9.  cites  16  E*  4*  1 1.  S«  P.  tforfx>r  amy  other  but  for  b'mttga'wji  wb'-m  thevfnt  of  right  efii* 

^fncjon  lies,  whtth  h  againi  none  but- the  patron,  per  tot.  Cur.  Br.  Quare  imps<^it,  pi.  1 34.  cites  S.  C. 
— .S.  P.  Br.  Plenarty,  jil.  6.  cites  -^8  H.  6.  20.— -If  thccicrk  ot  a  Itr^inge.  bclncumbent  of  acffurch 
by  the  fpace  of  6  months,  by  admlfllan  ar.d  inflitation  only,  upon  his  prcfcntation,  thi»  makes  apknaity 

without  indu£lion.     Hill.     22  H.  7.     Kclw.  SS. And  the  pauon  may  plead  plenarty  agaiott  afl 

commoo  pcrfoos.     Watf.  Conap.  Inc.  Svo.  504.  cap.  26. 

JBut  if  a  man  a.  If  my  ancefior^  tenant  in  tail,  prefents,  and  after  a  prior  gets  the 
hadprefenteA  fiime  advowfon  and  appropriates  it,  and  holds  in  proper  ufe  by  licence 
^huribiik'l  /» j^Air  and  a  day,  and  my  anceftor  dies,  I  may  have  afDfe  of  darrcign 
hi  this  by  6  prefentment  or  quare  impedit  at  any  time ;  for  now  the  advowibn  is 
monthiintbt  always  fuU,  and  this  is  a  prefentation.  Br.  Prefentation,  pL  8« 
:;:://Xn  cites  46  Aff.  4.    PcrFmchJ, 

chriHucfliall 

actsnd  until  the  church  Toids.     Br.  Prefentation,  pi.  8.  cites  46  A(n4.     P^  Finch  J. 

The  defend-  3.  In  qut^rc  impedit,  the  incumbent  pleaded,  that  the  patrM  T.H- 
ant  had^bccn  t^^^s  fetfed  of  the  manor  of  Dale,  to  which  the  church  is  appendant,  end 
uun  Md. '  tt^  church  voided  by  the  death  of  one  F.  and^  the  faid  T.  H.  trefetitidhimy 


Ptefentotion.  3^9 

hjirci  rfnvMcb  hi  w«  admitted  6  months  before  the  'writ  ^rchafed,  I^^^J^' 
judgment  fi  aftio,  &c.    Per  tot.  Car.  it  is  a  good  plea  for  the  pa-  ^^^^  f^  ^ 
tron  himfelf  without  (licwing  other  prefentment  in  him  before ;  monthi  of 
but  per  Danbv,  yet  this  does  not  lie  in  the  mouth  of  the  incum-  '^l^^^'^' 
bent.    To  which  it  was  faid,  that  the  plea  was  good  by  the  in-  ^  ^  ^^^^ 
cumbent  in  this  cafe.     Quxre  caufam,  becaufe  it  fccms  that  this  to  the  writ  j 
plea  is  for  the  patron,  and  not  for  the  incumbent.     Br.  Plenarty,  "^l^^^^ 

pi.  4.  cite*  22  H.  6.  25.  the  plea 

by  nameot  Lifter  V.  Crameel/  But  had  he  pleaded  prefentment  of  the  pUnuff  h.mfclf,  or  collation  by 
lapfc  to  Oie  ordinary,  there,  he  need  not  aukc  any  tiUe Watf.  Comp.  Inc.  Svo.  5«6.  ate*  S.  C. 

4.  Par/on  itnparfonet  cannot  plead  plenarty  agawf  a Jiranger  fa-  \^^^^' 
tron:  Iqt  the  pleading. is  given  by  the  ftatute  of   Wejlminjler^  pi.  6.  «Ui 
cap.  c.  that  the  church  is  full  by  6  months,  before  the  writ  pur-  3S  h.  6.10. 
chafed,  of  fuch  a  one  by  prefentation  of  fuch  a  one^  which //ir>  ;j^«p^- 
mparfcnce  cannot  plead,  for  he  is  net  in  of  an^  prefentation.     Ur.  j^pj^jonee 
Plenarty,  pi.  7.  cites  38  H.  6.  20.  39  H.  6.  2 1.     Per  Prifot.  'jJ/^p^'^*;- 

PtefentatioD,  pi.  36.  cUe,59H.  6.»o Br.  Quare  ImpedU.pl.  14.  cUes  S.  ^•— **  ^/'"  ^!;S 

gvo.  ,97._S.P.  Watf:  Ccmp.  Inc.  Svo.  515.  cap.  26.  c.iei  2*  H.  6  .4..  f]!l'±^^'^ 
16  E.  4.  ,1.  and  PI.  C  .  re:.  Grendon's  case.  ~  But  per  Fr.fot,  tn ^uan  '«M' ;^-' f  P^'^- 
Smwrf  ne«,  plenarty  of  himfcif  by  a  year  and  a  day  bef:,re  ihc  writ  purchdci,  ii  a  good  pka,  i|  it  w^ 
lawfully  appropriated.     Br.  Plenarty,  pi.  6.  cites  38  H.  6.  »o. 

5.  Note,  when  there  is  no  patrofi,  as  where  the  prior  is  aprieft,  and   [  340  3 
u  admitted  to  his  own  benefice ;  or  where  my  adwivfon  ts  aliened  in 
mortmain^  and  appropriated  to  a  religious  houfe,  and  the  like ;  m 

thofc  cafes  I  may  have  quare  impedit,  and  there  plenarty  by  6 
months  is  no  plea.     Br.  Plenarty,  pi.  10.  cites  14  H.  8. 

6.  PUnariy  by  t5  months  upon  an  inftitution,  where  the  mftitution  Dr.  Watfon 
is  made  upon  a  prefntmetit,  is  pleadable  by  all  pcrfons  agamft  a  com-  ^^^.i^^^ 
mon  perfon;  yet  a  plenarty  by  mere  collatioti  is  not  pleadable,  but  pof„^  that 
the  patron  may  bring  his  writ  and  remove  the  collatee  at  any  time.  v^^^^^J^^^ 
Watf.  Comp.  Inc.  8vo.  505.  cap.  26.  cites  Stat.  Welt.  2.  cap.  c.  ^^^^^^^^^ 
9  Cro.  207.  Mich.  32^33  Eliz.  C.  B.  Smallwood,  Cole  and  j^ale  i,  „ot  plead- 
V.  the  Bifliop  of  Coventry  and  Marni.     Jenk.  Cent.  7.  Cafe  7.  -bie^j^or 

6  Rep.  49.  Mich.  3  Jac.  Bofwcli's  cafe.  .  clerk  is  in- 

cambent  a,  it  were  by  collation  only  ;  but  when  it  is  faid,  that  pl«;rtyj>y  ^^^'^^l^"'" J^^Pj^^*!^';!^^^  ''^ 
to  be  limited  as  to  fuch  who  have  right  to  prcfcnt,  hut  not  to  fuch  who  have  ^^^  f\f^»^^.^^^^^^^^^^^  P  ^^ 

n.riy  by  collation  puts  him,  that  ha,  the  right  to  collate,  to  h.s  wntof  nght,  and  is  P»««<*'^^  »^»'^^'"l 
that  hath  die  righ?  of  collaring.'  Watf.  Comp.  inc.  8vo.  50  v  cap.  a6.  "  «  i?  E.  3-  64-  *>•  ^^  ^ 
Lincoln's  cafc^And  6  Rep.  49>  5^  M>^*»-  3  i^'  ^  ^ofwcU's  cafe,  and  2  Inil.  357- 

« 

(R.  a)     At  what  Time  it  may  be.     [Where  there  is  see(F....) 

Alienation^  Dijfeiftn^  &c.] 


[l,  X?^manhtd:tp'tfedofamttnortov3hichmid.vo^ioxi\%-x^^^-  comp.  inc.* 

*   ant,  and  after  the  churfh  voids,  the  dtffiifee  may  prcfent  there-  g,o. ,  So. 
to  before  re-entr,  into  the  manor,  becaufe  his  entry  iscongeable  mto  ^j;PJ^ 
any  part  •  of  the  manor.     19  H.  6.  33.  16  E.  3.  Quare  Impedit,  ,  ^^^  ^^^^ 
146.     Contra,  39E.  3.  aitbO  ^_— v,— ' 

Wlcre  v..  «,«,,  mto  the  m*P0t  i.  no?  Ukcj.  a*,,,  he  m.y  ptefent  t»  the  .dvowfon  j  per  Ptifo:.  ^^ 
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Qvare  Impedit^ {k1.  it.  cites  33  H.  6.  3s.— S.  P.  by  Pelbrd  J.  Kehff.  169.  Micb*  €  H.  S««»M 
Broolu  (nt  fopri)  makf s  a  qo^cre  thereof,  becaufe,  be  fiyt,  it  fesms  he  cannot  make  titie  witfaoot  the 
m^or.— •!/  a  man  JeUed  of  iand  and  oj  adwrwjon  apftniant  be  dijlfttjtd  cftht  UnJL,  and  the  advowfon 
Totdt,  he  Aall  not  prefent  to  the  advowf3n,  for  he  cannot  make  title ;  for  tf  he  intitles  himfelf  as  to  tbe 
•dvowfoD  IB  groft,  then  the  difleifor  {ball  matte  a  lefing,  faying,  that  A*  B  was  feifvd  of  the  land  to 
which,  &c.  and  infeoffed  him,  4rc,  abfqoe  hoc,  that  it  is  in  gfots,  &c.'  And  if  be  cbims,  as  ^pendant, 
the  other  fliall  fay,  that  A.  B.  was  feifed  of  the  land  to  which,  &c.  and  infeoffed  him,  abfqoe  hoc,  that 
die  difletfee  was  feifed  at  the  time  of  die  avoidance ;  per  Danby  \  butper  Litt^on,  a  man  who  is  diflofed 
of  the  manor  cor  land,  may  feife  villein  regardant,  and  m^y  eoiQr  into  any  parcel,  and  thcrefaie  nay  pie- 
lent,  but  cannot  have  common  appendant  without  an  entry.  But  per  Danby  Ch.  J.  advowAm  is  noC 
parcel  of  a  manor  but  ap^^cndant,  and  therefore  a  diverfity  j  for  diflfeifee  may  enter  into  anyfortd^  but  ae# 
htt9  tbt  a^ndatrd^s  Without  tbe  manor  or  htnd  tt  jobicbf  Sec.  And  though  the  advowfon  may  befeveed 
•nd  made  in  grofs,  it  ought  to  be  tvben  tbe  owner  it  Je  Jed  of  tbe  land  to  vfbicb,  &c  b^itnthprtfattment 
vtbem  be  is  oui.ofpcffffion^  quod  nota,  good  reafoo ;  and  Needham  J.  cum  illo.  Br.  Preientatkra,  pi  30* 
dtes  9  £•  4*  38.-^J^jk/  where  tenant  for  life  aliens  tbe  manor  in  fee  ^  he  in  reverfion  cannot  prefrntto  the 
adyowfoo  before  be  has  entered  into  the  manor ;  per  Needham  U  But  per  Movie  the  fei6n  tempoit  va- 
pitioois  is  not  tiavcrfable  j  and  (b  Littleton  and  Moyle  agVmfV  Danby  and  Needham,  &c.  lbid.'lraa 
a4^f9wJoH  vpids  in  tbe  time  of  a  difj'rjor^  and  thcdi/leifte  re- enters  before  prcfentathn  made,  the  diileifee  may 
pxefent  and  (haU  haye  qo^re  imp64i(*  Br.  Prefentacion,  pi^  41.  cites  2  H.  7>  Per  To«n<cnd|  quoi 
aoiDiieyatur. 

WstflComp,  [|2.  So  MleJJee for  life  of  a  manor y  to  which  an  advowfon  is  append'' 
MP.  n  dtes  ^"^'  aliens  the  manor  ;  and  after  the  church  voids^  the  leffor  majpt' 
s.  c.  and  ]6  fent-befiire  entry  into  the  manor  for  the  forfeiture^  becaufe  his  entry 
E.  3.  Quare  jg  congeable  into  any  part,     19  H.  6.  33.  b.] 

146,    ^ootnii  39  £,  3.  xf. 

[3.  So  lidi/p^ifor  of  a  nianor  to  which,  &c.  aliens  it,  aniafiertU 

church  voidsy  the  dijfeifee  may  frefent  thei'cto  before  entry  into  th^ 

manor.     19  H.  6. ^3.  b.] 

f  34'  3         [4,  If  lijf^^for  Itfe  of  a  manor ,  to  which  an  advowfon  is  appends 

Waif.Comp.  ant,  aliens  one  acre  with  theadvowfony  by  which  the  advowfon  is  ap» 

180.  om^.      pendant  to  the  acre,  and  after  the  church  voids,  the  lefibr  may  pre- 

II.  cites'      tent  before  entry  into  the  acre,  becaufe  his  entry  is  congeable  intq 

I*  9*  any  part  for  the  forfeiture,     Contra^  18  £•  3.  44.  by  ifluc.    My 

Reports,  ^onira.] 

'  [5 .  If  baron  h^  feifed  of  q  manor,  to  which  an  advowfon  is  appcnd- 
mt,  jointly  with  his  wife  for  life,  and  aliens  one  acxe  with  the  advow/en, 
hy  which  the  advpwfon  is  appendant  to  the  acre,  and  dies,  and 
;ifter  the  church  voids,  the  f erne  cannot  prefent  hefire  the  acre  reco»^ 
tinued.  17  E.  3.  5,  19.  Adjudged.  Contra,  %%  E.  3,  7.  Re- 
verf.  23  Aff.  8.3 

[6.  But  if  the  alienee  aliens  the  acre  to  another,y!rt;ifff  thg  advovh 
fon,  TiViA  after  baron  dies,  the  feme  may  prefent  to  the  nc^t  avoidr 
ance  -,  becaufe  Ihe  (ball  not  recover  this  with  the  acre*  17^3* 
5.  19.  b.] 

'  [7.  ^  if  the  btsron  had  aliened  the  advowfon  as  in  grofs,  and  efiff 
aliefis  the  manor  to  another^  anddi^s,  the  feme  may  prefent  to  the  aiU 
vowfon,  when  it  voids,  before  ^he  manor  recontinued|  becaufe  it  is 
in  grofs.   Contra,  1 7  E.  3, 19.  b.J 

[  8.  If  ^feme  be  ettdowed'of  the  third  part  of  a  manor,  and  of  tbe  air 
yowfon  appendant,  anddter  another  baron  and  feme  purchafes  the  vAJi 
manor  ;  and  after  the  baron  aliens  one  acre  of  the  manor  with  tbe  od^ 
imvfon  appendant,  and  after  fecond  prefentment  paffed  the  barw  Sa^ 
;i|id  tittant  in  dower  dies^  xhefeme  may  prefent  to  the  third  frefentmetd 

'    '  '    *  —  thu^ 
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thou^fie  has  not  recontinued  tie  acre :  becaufe  the  advowfon  by  the 
alienation  could  not  pafs  as  appendant  to  the  acre,  inafmuch  as  the 
baron  had  only  a  reverfion  therein  at  the  time.  23  Aff.  8.*  Ad- 
judged.    22  £.  3.  7.     Adjudged.     Same  cafe.] 

[9.  If  tenant  in  tail  if  a  manors  to  tvhich  an  advowfon  is  append-  ^  P-  ^««^  . 

ant,  difiwitinues  one  acre  nvith  the  advo^vfon^  and  diesy  and  after  the  jyo^^i'iiT' 

church  Yoids,  the  ijffue  m^y  prefent  brfbre  tie  acre  recontinued:  becaufe  cap.  10.  cites 

the  difcontinuee  never  prefented  after  the  difcontinuanccy  this  being  the  J'^*  *  ^"* 

frf  vridance  after.     34  E.  i.  Quare  Impcdit,  179.]  "*  ^^^  ^ 

[lo.  If  tenant  for  life  of  an  aavovfon  in  grofs  levies  a  fine  come  ca>^  See  Eftate^ 
fife,  thereof,  and  after  the.rAwrrA  voids  by  death  of  the  incumbent,  [^^|j/* 
or  otfaerwifc,  before  any  claim  made  by  kirn  in  reverfion^  but  after  be  in  comp.  InL 
reverfon  prefents  ;   in  this  cafe  he  fliall  not  have  this  pre^ntment,  8vo.  134^ 
though  the  levying  the  fine  was  a  forfeiture ;  yet  till  he  in  reverfion  ^  ^'^l^lf* 
has  made  his  ele£lion  to  take  advantage  of  th^  forfeiture,  the  eftate  WatfCon^ 
of  the  tenant  for  life  is  not  deilroyed  nor  ended  (  and  he  might  have  ^c.  8yo. 
taken  advantage  of  the  forfeiture  by  his  claim  in  the  life  of  the  in-  cittss^c.'i 
cumbent ;  and  inafumch  as  he  did  not  make  his  claim  before  the  jo.  389/ 
death  of  the  incumbent,  the  prefent  prefentment  %uas  a  chnttle  veiled  *•  C* 
in  the  /{^^,'which  cannot  be  devefted  after  by  the  prefentment  of  I^iai 
in  reverfion.   Trin.  1 3  Car.  B.  R.  between  Spring  and  Sm  Juliuj 
Casar.     Per  Curiam.     Adjudged  in  writ  of  error  upon  a  judg- 
ment in  Bank  in  a  quare  impedit*    Intratur.    Mich.  1 1  Car.  j 


(S.  a)    What  (hall  be  a  good  Prefentment.     How  it  E  34^  1 

may  be.  foI.  353* 

[1     A    CffOTfw«/«;^»  may  prefent  to  a  church /y^ro/.     Co.  Litt.  ?' ^^j" ^^ 

1 20.  J  commenda- 

tion of  a  fit  clerk  to  the  ordinary.     Watf.  Comp.  Inc.  8vo.  390.  cap.  ia» 

[2-  If  a  common  perfon  prefents  to  a  church  by  writings  yet  tins 
is  not  any  deedy  but  only  in  nature  of  a  letter  to  the  bifhop.  Co.  Litt. 
I20.J 

[3.  The  king  may  prefent  to  a  church  by  his  letters.     2  E.  i.  See  pi.  4.  y 
Rot.  Patentium  Membrana,  5.]  c«>  «• 

f4.  The  king  may  prefent  by  parol  without  prefentment  in  Forthepre- 
writing,     19  £.  3.  Quare  Impcdit,  60.  Agreed.     Co.  Litt.  120. J  ^**^***yjj^ 

tad  the  diredion  it  to  the  biihop,  and  though  it  be  by  writing  it  is  no  deed,  but  only  as  a  letter  to  the 
biihop,  and  this  is  the  reafonthat  the  king  himfelf  may  prefen:  by  parol.     Co.  Litt.  no.  a.  It  it 

only  a  commendationy  or  declaration  of  the  king's  will,  which  may  be  by  parol.     Cro.  J.  14S.  Trin. 

%  Jac.  B.  R.  pi.  7.  the  King  ▼ for  the  vicarage  of  Hunfton  in  Sulfex.  ■  S.  P.  Mo.  874. 

pU  1&21.  in  cafe  of  the  King  v.  Biihop  of  Lincoln  and  King. 

[5.  If  the  king  be  deceived  in  his  title  of  prefentment,  this  is  a  See  (Qj  pL 
void  prefentment.     Co.6.  Greene.  29.  b.  Adjudged,    Dubitatur  ptw^lSve 
J>.  1 6  El.  3 27. 6. J  (o7bo  pi.^'Ii 

4,  Sec. 

[6.  If  the  king  pzxits  a  prefentment  by  his  letters  patents  by  thefe 

words^  (damus  [  tf  J  concedimus)  without  any  words  of  prefentment* 

yet  it  fecms  that  it  ihall  amount  to  a  prefentment^  and  a  good  war* 

*  '  rant 
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rant  to  tlie  bifliop  to  inftitute  hun»  &c*    Dubitator.     19  L  3. 

Quarelmpeditf  60.] 
And  though       'j^  PrcfeDtation  iy  corporation  ought  to  be  fy  tvritiftg.    Br.  Pie- 
J^^P^    fentation,  pi.  23.  cites  14  H.  8. 2.  per  Broke. 

their  prefentation  h  «  vreng  tiawu  of  incoqwratioO)  yet  ic  wv  held  food*    Ciol  J.  a4S'»  pl»  7.  Coke  Ud^ 
fc  was  lb  ruled  io  the  Dcaa  of  Korwich**cafikr 

8.  If  a  man  prefents  adreBoriam^  it  is  as  good  as  if  he  had  pre^ 
fented  ad  ecclefiam.  Cro.  J.  24B.  pi.  7.  Coke  faid,  it  had  been  fo 
adjudged* 

9*  If  the  king  do  ratify  the  poiTeflion  of  the  incumbent^  ita  quod 
in  nuUo  gravetur,  this  is  now  as  a  new  prefentment ;  per  Coke 
Qu  J.  3  Bulf.  90.  Mich.  13  Jac.  in  cafe  of  the  King  y.  Sakar. 


(r.  a)     Revocation,     Who  may  revoke  his  Prdenta* 

tion. 

•  Br.Qswc  [i,  »T»HE  ling  may  rcroke  his  prefentation.  14  E.  3.  Quaie 
JSTclu*^'       •  Impedit,  5.  28 E.  i.  Rot.  Patcntium,  Mcmb.  24.  2E.2. 

s/c Rot.  Patentium,  part  i.  M.  3.     D.  18  El.  348.  12.  Fitz.  Na.  34. 

Mmt  in  the  ^Q)  27 1 .  (D)  D.  1 2  El.  292.  70.  he  may  before  injiitution,  25  E.  3. 
fc^nHhe  47-  Admitted  and  adjudged.  *  7  H.  4.  32.  D.  16  El.  327.4.- 
frft  mujt  be  After  letters  obtained  for  admiffwny  injtitution^  and  induBionyandbtfon 
jy^*n<*     execution  thereof.     14  E.  3.    Quare  Impedit,  5.] 

tfthe  king  to  revoke  it ;  otherwife  it  is  a  deceit  of  the  king  and  void.  Arg.  3  Le.  14s.  cites  D.  ;;9. 
The  Vicar  of  Yatton*s  cafe.  If  the  king,  before  admiiSoii  of  the  firft  prefentee  prefenct  aaocher» 

^tboot  fiattd  or  covin  in  the  fecond  prefentee,  fach  reciral  ii  not  necefiary ;  bat  if  the  firft  f  prefeatee 
he  inftituted,  then  fuch  iecond  prefentation  is  no  repeal  of  the  former,  without  rt^ltal  tf  tbtfinmr  fvf 


£ichequer,  between  Caiveit  and  Kirche n.  ■  '  The  king  may  vary  in  his  prefentation  vittout  ruitmg 
tleformtTf  and  it  fliall  not  be  void  by  the  ftatute  of  {  6  H.  8.  15.  per  Coke,  Warburtouy  aiki  Foficr* 

Cro.  J.  248.  pi.  7.  Trin.  S  Jac.  C.  B.  in  cale  of  the  King  v 

l  See  this  ftatute  at  Prcrogjttive  (Ct:.h.  2)  pU  S. 

•C3433  .  .  .         ^ 

After  io-  [2.  If  the  prefentee  of  tie  king  be  inftitutedy  the  king  cannot  rcroke 

4uaioa  It  after  before  in duft ion.  Dubitatur.   i8  £1.348. 12.  25  E.  3. 47* 

IKtatioSTy  Admitted  as  it  feems ;  for  it  is  certified,  that  it  was  received  after 

the  king,  he  the  letters  of  repeal.] 

hy  lettcrt  r3.  If  the  prefentee  of  the  king  dies  after  inflitution  and  before  in^ 

TOked'the*  duBion^  this  is  a  revocation  in  law,  fo  that  the  king  fliall  prefent 

frcfenta-  again,  becaufe  the  king  has  not  the  efieA  of  the  prefentment* 

*^Th^  D.   20  El.  360.  7.     Admitted.     And  Co.  9.  Holt,  132.  faid, 

S^prtimta.  that  it  was  fo  refolved  there.     Dubitatur  D.  18  £1.  348.  12.] 

tion  is  de- 

ftroycd  by  the  repeal,  and  if  the  bi  ihnp  dees  not  cxl\  the  clerk,  the  temporal  ties  (hall  be  feiied  into  tSe 
king*s  hands  for  the  contempt,  and  becaufe  00  other  title  v  as  noade  but  the  king*s  pfcfent;tioB,  v^ch  it 
defeated,  a  writ  was  awarded  to  the  bifliop.     Br.  Prefenta  ion,  pi.  6.  cites  4.).  £•  3*  35* 

The  king  had  title  to  picfcnt  by  Ut>Je,  and  biN  cUrkis  'nftitoted  b  it  not  indoded,  and  £eih«frti9^ 
JuffM,  Thequ'-ftion  wjs,  if  the  king  ihi  1  prrfent  for  the  faid  lapre,  becajfe  the  church  was  not  foil 
a^a  n(l  the  king  ?  The  Juftices  were  a)i  ciear  of  Ojiinion.  that  the  k<ng  might  repeal  focb  prefeotaieBt 
brrbre  ;ndu<5lion  ;  and  as  to  the  p.inchiai  ma*tfr.  tie  Court  feemed  inclined  that  the  king  might  pidcaC 
a^am.   Lc.  156.  pi.  218.  liln.  32  £.i£.  C.  S.  V/t'igh  v.  the  Biihop  of  Norwiwh.— S.  P«  D.  34^*  *• 

1^ 
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fL  11.  Hin.  18  EI1Z.  in  WfSToN*!  CAtx,  aud  tbere  it  was  held  by  Dyer  and  Moooiwi  accoHiqgly  | 
b«t  Maawood  and  Harper  e  contxa;  bot  all  agreed,  that  the  king's  prefentatioa  ihaU  always  be  £ud  to  be 
admilTas,  inftituius,  4e  ioduAus,  vdtich  was  oonfinned  by  precedents  and  the  books  of  *  aa  &  33  H.  6« 

and  14  &  38  £•  3* —Rut  D*'  360.  b.  pi.  7.  Mich.   19  ft  zo  £lis*  in  the  cafe  of  Gtlxs  v* 

CoLsaiLL,  where  a  church  became  void  by  taking  a  fecond  benefice,  and  lapfe  to  the  queen  by  the 
II H*  8.  by  default  of  patron,  biflkop,  and  naetropolitan,  the  queen  nrefented  B.  who  was  adnuttedy 
iaftltnted,  ind  ir.dttded*  Then  B«  died.  The  qiicen  prefenced  G.  The  patron  broaght  guaic  impedit 
againft  C.  and  counted  of  the  aroidanoe  and  lapfe,  and  that  the  queen  prefented  G«  who  was  admlttei 
and  inftituted,  but  did  not  fay  (induced)  and  that  the  church  being  now  void  by  B/s  death,  It  belongs 
to  bias  to  pfefent.  The  qusftion  was,  if  this  pleading  was  good  ?  And  by  the  greater  number  of  j  no- 
tices it  was  held  good. enough,  and  precedents  ihtwn  in  the  kiog*s  caie  where  adisiifas  Ss  iaftitutos  onlf 
bad  been  aUowe«t.  And  in  tUt  cafe  it  cannot  be  intended  otherwife  than  that  the  queen^s  prefentatios 
was  efleduatly  executed  in  all  refpe^s,  and  (o  not  revocable,  and  writ  for  the  plaintiflT  was  awarded  e» 
the  blfliop*  Beodl.  312.  pi.  297.    S.  C.   accordingly,  and  cites  fereral  precedenu  where  (la* 

duAoa)  was  oautted  and  bicki  good.       ■  ■  *  Br.  Quare  Impedit,  pL  i*  cites  z%  H.  6«  a7« 

[4.  If  the  chancellor  prefents  to  a  htntfict^fuppopng  it  to  be  under  W«tf- 
the  value^  vfhere  in  truth  it  is  above  value,  and  thereupon  the  pre-  g^"?lr^ 
ientee  i^  admitted  and  injiituted^  and  before   induAion  the  iing^  cap.ao. 
being  apprized  thereof,  repealr  the  /aid  prefentment^  and  prefents  «""  S.  C 
one  in  bis  own  name,  this  is  a  good  repeal ;  becaufc,  96  it  feems,  w"tfOT-' 
the  king  has  a  right  precedent,  and  the  king  is  deceived  alfo  in  fays,  he 
the  firft  grant.    38  E.  3.  3.  b.  9.     Adjudged.]  conceives  k 

to  be  midcii* 
Aood,  that  the  living  is  not  recited  in  the  ptefentatJon  to  be  under  the  value,  elfe  according  to  the* 
Loan  CHA??c£LLct's  calie  in  Hob».ai4.  the  preleotation  will  be  void,  and  if  fo,  it  can  be  no^ef* 
tion  in  the  kirg's  cafe  at  v/bat  time  it  may  be  revoked.     ■        it  remained  good  until  it  was  avoided* 
Winch.  19.  Paribn  and  Motlee's  caie* 

ts-  By  the  common  law  of  Scotland j  a  lay  patron  may  vary  Whetea 
after  he  has  prefented  his  clerk,  and  prefcnt  another.     Skene  Re-  ^^"^^  -, 
giam  Majeilatem,  f  10.  b.  vers.  3.  31  E.  i.  Quare  Impedit,  185.  x  p^^  ^-. 
So,  by  our  law,  Linwood,  fol.  110.  b.    38  E.  3.  36.  b.    14  £.  3.    . — n/— «ij 
2.  b.  and  that  the  ordinary  may  admit  which  of  the  clerks  he  pleafe,^  pcrfonpre- 

£6.  But  by  the  law  alfo  of  the  faid  realm,  an  ecclefiaftical patron  ^^  ^ 
eanmt  ^ary  from  his  prefentment,  quia  praefentatio  a  clerico  pa-  \^znad* 
trono  fa£la  vimhabet  ele£^ionis  &  eligens  indignum  privatur  ip-  "•''^'^«»' 
fo  jure.      Skene   Regiam  Majeftatem,    10.  b.  ver.  3.    31  E.  i.  c^not' ' 
Quare  Impedit,  185.     &o  by  our  law  2l  common  lay  patron  cannot  change  his 
revoke  his  prefentation.     D.  81  EL  384.  12.]  preientation 

*  J    -T  J  before  in- 

duQion  and  *  prefent  another;  contra  of  the  king;  note  the  diiference.  Br.  Qoaie  Impedit,  pi.  65. 
cite*  38  E.  3.  a.  ^,  9.  »  -A  lay  patron  may  vary  from  his  prefentation  before  |]  induction,  but 

a  fpiritual  patron  cannot,  becAufehe  may  well  underftand  tlie  fufRciency  of  his  prefco;ee  at  iirtt;  per 
Doderidge.     Noy,  91.  in  cafe  of  Stock  v.  Sicks.  — Cites    3U  E.  3.  36.    D.  12*.     Reilw.   154.-^ 

N.  B.    14  E.  4.  2.- Doderidge  faid,  that  the  Civilians  fay,  that  a  lay  patron  cannot  revoke 

Jms  pref<'ntation ;  but  he  mzy  cumutando 'u^riart  \  and  fo  the  ordinary  fhalJ  have  elcAion  to  inftitute 
which  of  them  he  will ;  but  that  a  fpiritual  perfon  cannot  vary  ar  all.  But  he  faid,  that  by  our  law 
without  queftion  a  patron  may  revoke  his  prefentation.  Lat.  191, 192.  Mich.  3  Car.  S.  C.  by  name 
oS  Stoke  T.  Sykes.  ■         Lat.  253.   S.  C— 1|  It  fccms  mifprinted  for  (inftitution). 

t  C  344  J 
7.  Brooke  makes  a  quaere  in  the  cafe  of  nomination  being  in 

one,  and  the  prefentation  being  in  another,  if  the  nominator  may 
name  cm,  and  after  another,  as  well  as  the  patron  may  vary  in  pre- 
fentment ;  and  fays,  that  divers  of  the  juftices  held  that  he  may. . 
^r.  Quare  Impedit,  pi.  133.  cites  14  E.  4.  2. 

*3 


344  I^XiUnmiotu 


(U.  a)     What  {hall  be  Md  a  Revocation^ 


ti«  T  F  the  ling  prefents  to  a  benefice,  and  £es  hefore  Ins  clerk  u 
^  admitted  and  inftitutedy  the  prefentment  is  revoked  in  law 


SceS.  C. 

Ari^ued,  , 
lane,  71 

i»74.Trin.  by  his  death.  Mich.  8  Ja.  Scaccario,  and  Hil.  8  J.  Scaccarioj  be* 
Sie  Exche-  *^^^"  Calvert  AND  KiTCHiN  adjudged.  Per  Curiam.] 
ipcr.—  "  [2.  If  the  kitig  prefents  to  a  benefice,  and  after  prefents  anUher 
And  Ibid-  nuitbout  revocation  of  thefirfl^  or  mention  thereof y  yet  it  is  a  TC?a- 
cinjw/  cation  in  law  of  the  firft.  Mich..8  Ja.  Scaccario,  H.  8Ja.Scac. 
s.c!  argued  cario,  between  Calvert  and  Kitcuin,  per  Curiam.   D.  12  £L 

ndadjudg.     2p2.  70.    \6  H.  327.  4.] 

•^  [3.  But  otherwife  it  is  if  fuch  fecond  prefentment  be  obtained 

hy  fraud  and  deceit  of  the  king,  pending  a  quare  impedit  by  the  king 

upon  the  firft  grant.     Notice  being  given  to  him  of  his  firft  grant. 

D.  17  El.  339.  47.  Co.  6.  Greene,  29.  b.] 

Src  (T. »)         [4,  If  the  prefentee  of  the  king  dies  after  htfUtution^  and  before  in^ 

anktb^notes  ^^^*^"  *  ^^s  is  a  revocation  in  law,  becaufe  the  king  has  not  the 

liiere.  tStdt  of  the  prefentation,  and  fo  (hall  prefent  again.     Dubitatur. 

D.  18  £1.  348.  12.     Co.  9.  Holt,  132.  faid  to.be  refolved  in 

the  faid  oafeof  18  EI.  D.  20  EI.  360.  7.     Admitted.] 

See  (T.  »)        [j;.  If  the  king  prefents,  and  after  before  infiiiution  revokes  it,  hut 

ff  the  l/irr    ^fo^^  notice  thereof  to  the  ordinaryy  xhc  ordinary  inflitutes  and  itt^ 

fwcfaut  bfs    duBs  bimy  it  feems  that  this  prefentment  was  well  revoked  in  law, 

^^^^  Za  *"^  ^^  conufance  thereof  to  the  ordinary  is  not  material  as  to  the 

Mt^te/ytt  f^Abftance  of  the  revocation,  but  only  to  difcharge  him  from  being 

Umw^tt-     a  difturber.     D.  12  £1.  292.  adjudged  as  it  (eems.     But  Dyer 

^this       makes  a  quaere  thereof.    Dubitatur,   D.    i6£l«  328.  6.    Vide 

^JJdSJt'  215  E.  3.47.  it  feems  will  prove  it.] 

anodxr;  for  there  19  da  plenarty  aga'nft  the  king  without  ind^tofi  \  for  where  tide  falls  to  tbeluogy 
and  admiHion  and  inftitution  is  pafTed  brfoic,  and  qo  indu^ion,  then  the  king  may  preCem.  Bc» 
Fieoarty^  pL  13.  cites  3S£.  3.  4.  Centra  of  a  common  ferjit*     ibid. 

w5f  ^^^^       ^^  ^^  ^  ^^^  P^^fi^^^i  ^^^  before  hifiitution  dies,  yet  it  feems  that 

Coenp.li7c.  ^^^  ^^  "^'  any  revocation  in  law  of  the  prefentment,  becaufe  this 

Svo.  39S.  is  pafled  from  him  by  the  prefentment.     24  E.  3.  30.  it  feems 

"^  V":.  wiH  prove  it.] 

For  if  his  * 

executor  prefents  another  cleric,  this  fecond  prefentment  is  a!fo  good,  and  the  biibop  is  at  his  Hberty 
which  clerk  to  receive.  Cites  Le.  205.  Trin.  2X  £liz.  Smallwood  v*  the  Diihop  of  Ltich&dd|  Icc^ 
^— .&.  P.  Arg.  Lane,  74.  cites  Mark  Ogle's  cafe. 

7.  The  vicarage  ofXatton,  &c.  came  to  the  queen  by  lapfe  of  two 
years.  Afterwards  the  hifhop  of  the  diocefe  collated  L.  to  it;  and 
C  34S  3  ^ter wards  the  queen  prefented  one  P.  to  the  vicarage,  nvho  brought 
a  quafe  impedit  againft  the  bilhop  and  his  coUatee,  pending  vducb 
fuit  i,  the  collatce  hy  fraud  and  deceit  obtained  a  prefentation  frsm 
the  queen,  without  metitioaing  her  pleafure  to  revoke  the  firft  prejo^ 
tafion.  The  quan  by  letter  iigned,  &c.  by  Jicr,  certified  the  court 
that  flje  had  fj}'gr»t  the  firjl  prcfentation,  and  faid  her  pleafure  w«/ 
that  it  fjoulii fiind firm.     Aiid  in  the  term  following  the  queen 

had 


Iprefentattonf  3^5 

h^i  judgment,  becaufe  L,  having  demurred^  the  fraud  and  deceit 
done  to  the  queen  and  the  court  pending  the  writ  ivas  confejed 
by  ity  though  the  nodfioalion  thereof  was  not  made  under  the 
great  feal,  &c.  D,  339.  b.  pi.  47.  Hill.  17  Eliz.  Price  v.  Bi- 
fiiop  of  Bath  and  Lancafter. 

8.  A,  was  prefentcd  hj  fmenj,  and  died ;  the  patron  prefented 
B.  the  king  prefented  J.  S.  and  after  a  general  pardSn  came  out 
vnth  a  ehmje  of  re/titution  rf forfeitures.  And  although  the  king 
may  revoke  his  prefentation  by  exprefs  words,  yet  whether  or  tio 
the  general  words  of  reftitution  contained  in  the  pardon  (hall 
amount  to  the  revoking  of  the  prefentation,  and  of  reftoring  to 
his  right  of  prefenting,  was  a  great  queftion.  £t  adjornatur* 
Freem.  Rep.  198.  Trin.  1675.  C.  B,  The  King  v.  TurviU  and 
the  Biihop  of  Lincoln. 


(X.  a)     Prefentment.     *  Examination.     What  Time  \  ^V^ 
the  Ordinary Jball  have  to  examine  the  Clerk.        trial  m 

probatKM^ 

Wuidt  ^™> 

[l.  D  T  the  ancient  canons  the  bifliop  had  two  months  time  to  in-  biihop«r 
^     quire  and  inform  himfelf  of  the  fufficiency  and  qualities  ordiiwiy 
of  every  clerk  to  him  piefented,  as  appears  by  tlie  canon  in  i  Ja.  2re5/S- 

Cap.  95 .]  nifioa  of* 

any  pofiMi 
to  hoily  otden  or  to  m  benefice,  tooching  the  qoarr Acation  of  foch  perfoat  for  the  fame  refpediyety  ; 
£»  that  thete  aie  two  certain  fimes  or  feafoos  efpeciany,  wherein  thit  esaminatioa  is  rehired ;  the  oao 
before  an  admifion  to  holy  orders,  the  other  before  an  admiilion  to  a  benefice^  The  former  of  tbefe  b 
tipreftiycojoiaed  by  the  35th  canon  eccleiiaftical,  wbertby  it  is  required,  that  the  bifhop,  before  he 
adfliit  any  perfon  to  holy  orders,  ihall  diligentJy  examine  him  in  the  prefence  of  tho(e  nusiftera  that 
AaU  affift  ikim  at  the  im{)oIitioa  of  hands  \  or  in  cafe  of  any  lawful  impediment  of  the  bifliop,  then  the 
laid  cjcamtnaaon  fliall  be  carefully  performed  by  the  faid  minifters,  provided  they  be  of  die  bidiOf*t 
cathedral  chorch,  if  conveniently  it  may,  otherwife  by  at  lead  3  fuHicientpreachenof  the  C^pe  diocd(i« 
Codolpb.  Rep.  270.  cx^  24.  f.  L 

[a.  But  by  the  canon  made  i  Ja,  cap.  95.  it  is  ordained  that  the  ^— ^■■'^ 
2  months  Ihall  be  abridged  to  28  days  only.  J  J^  355* 

3.  Examination  of  the  clerk  is  to  be  done  at  a  convenmtt  time  " 
nmihtn  the  6  months ,  for  the  ordinary  cannot  refufe  to  examine 
the  clerk  during  all  the  6  months,  and  to  fufFer  a  lapfe  to  incur 
to  himfelf ;  for  by  fo  doing  the  patron  fhould  lofe  his  prefentation^ 
and  the  ordinary  take  advantage  of  his  own  wrong ;  but  if  the 
ordinary,  when  the  clerk  comes  to  be  examined  (edet  circa  cu* 
ram  paftoralem,  he  is  not  then  obliged  to  leave  the  bufinefs  in  hand^ 
and  prefently  examine  the  cletk  \  but  he  may  appoint  a  conve- 
nient time  and  place  for  the  cj^amining  of  him.  Godolph« 
|Up.  27 1 »  cap.  ;e4.  f.  3, 
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Sp  of  out- 
iamij  in  the 
patrOB. 
Jenk. a59. 
inpUss- 

See(M.a) 

fk  I* 


(M.«) 


f».i 


(Y.  a)     Prcfcnt raent     Rcfufal    What  (Kali  be  gf^ 
Caufe  of  Refufal     In  RefpcSioftht  Prefentor. 

[i*  tT  is.  good  caufe  of  the  refufal  of  a  clerk,  thatHbprdentor 
*-  being  the  patron  is  excommunicated.      15  H.  7*  7*  k  £iid  to 
beheld  in  our  books. -  Co.  5.  Sp£cot,  58.3 

[2*  If  "^  jointenants  are  of  an  advowfon^  or  of  a  next  avoidance, 
and  one  or  tivo  of  them  onlyprefent  j  the  bifhop  is  not  any  diftarber 
if  he  refufe  him,  for  he  is  not  bound  to  admit  the  clerk,  if  all 
the  jointenants  do  not  join  in  the  prefentmept.  ]D.  14  £1. 304. 54.] 

[3*  But  if  there  are  3  grantees  of  a  next  avoidance,  and  after  the 
church  voids,  and  two  of  them  prefent,  the  third  being  a  clerk,  die 
ordinary  is  bound  to  admit  him,  becaufe  be  cannot  join  in  pre- 
fentment  of  himfelf,  and  he  may  relinquifli  his  title,  and  accqit 
a  prefentment  from  the  other  two.     D.  14  £1. 304.  54.] 

[4.  If  4  coparceners  are  of  an  advonvfonj  and  the  2  eldejt,  or  elief 
and  the  ^d  prefenty  and  the  others  prefent  another,  and  not  all 
together,  or  the  eldeft  alone,  the  ordinary  may  refufe  all  their 
clerks.    Co.Litt.  186.  b.  i.] 


(Z-  a)  What  fhall  be  good  Caufe  of  Refufal.  la 
refpe(£l  of  the  Prefentee.  And  for  what  Gauies 
they  may  be  refufed.     [Crimes^  fcfc.] 

3Le.  19S.    [i.D.  8,  9EI.  J  N  quare  impedlt,  the  bifhop  returned  that  at 
pl.  251.8.  254.  2.      '*'  the  time  of  the  prefentation  of  the  prefentee, 


C.  but  no 
Judgment. 
AiMt.  189. 

D.  252.  b. 


Bellv.Biih 
op  of  Nor- 
wich,  mnd 
ifterthe 


and  all  the  time  of  his-  commorancy  ^within  his  diocefs  he  cm^ 
monly  haunted  taverns  and  other  places ^  and  unlaivfitl  and  prohibited 
games,  ob  quod  isf  diverfa  coufimilia  crimina,  the  faid  prcfentee  was 
pi!  ^.^Mich.  criminofus*  And  by  ail  the  juftices,  the  particular  defedls  above 
^  ^  9  ?!l^*  do  not  make  the  prefentee  criminofus,  becaufe  none  of  them  de- 
ferve  refufal  i  for  they  are  only  mala  prohihita.  Co.  5.  Specot,  5S. 
cites  this  cafe  to  be  adjudged ;  and  that  tlie  vords  oh  diverfa  cri» 
mina  are  too  general  and  uncertain.  ] 

word(cri- 

nioofus)  ifeddi,  Vis.    £t  fie  inhabllis  &  non  idonea  perfona  cflTe  inflituenda  In  viuriam  pnedidaa,  Ac 
Hob.  7J^*  cites  S.  C.        '  But  fuch  crimes  as   are  nafa  inje^  as  *  bomkuie^  dnmktn^ 

SMttntinemyf  ptriury^  Sec.  are  good  caufes  of  refufai.     Ihi4* Nona^tf  f  haft^ardyy  or  X  mttimotj. 

Ibid *  d.  P.  if  the  clerk  be  arrainted  and  not  pardoned,  tut  oihnUifc  if  he  htfmrdc99d%  drllis 

kt  it  rejiortd  to  the  benefit  of  the  law.  Jcnk  259.  pi.  55.  cite»  Hob.  289.  SearPs  cafe.— f  S.  P.  Be 
Qjiare  Impedit,  pU  ii.  cites  33  H.  6*  12.  &  32.  34  H.  6.  11.  38.  tc  3^  H.  6.  i8.-»{  S.  P.  Bt. 
Quare  Im^MCditi  pi.  1 19.  cites  5  H.  7.  19.  Per  Keble.— §  S«  P.  aodj^  o/i  txeammamcMUM,  Jeafc»a59» 

fl*  S3- 

[2.  5  Co.  Specot,  58.   Refolved  that  all  fuch  as  2xtfufcieid 
caufes  to  deprive  an  incumbent  are  fufficicnt  to  refufe  prefentee.] 

t3.U 


»  .[3.  It  IS  not  any  caufe  of  refufal  of  prcfentec,  that  he  has  a»-  •  Fprif  Jie 

«/&r  benefice;  for  this  is  ♦  at  the  peril  of  the  prcfentec,  and  per-  {[^Ji4**** 

adventure  of  the  ad  benefice  is  better  than  the  firll,  and  the  firft  months^ 

ihall  be  only  void ;  and  therefore  it  would  be  mifchievous  to  the  bothOuille 

prcfentec  if  be  Ihali  be  refufed  on  this  account    14  M.  7^  a8.  b.  JhM<ft«1e 

Curia.  J  is  not  «t  the 

peri!  of  the  blfhop—Br*  Quaie  Impedit,  pL  91.  cUet  S.  C« 

[4.  It  is  good  caufe  of  refufal,  bccaufe  the  prcfentec  wasfer^  [  347  3  - 
jkred^  though  m  ccnviSion  was  thereof.  D.  13  El.  293.  3.  f  38  E.  r-  ^-  '"^ 
3.  a.b.]  M.  35*. 

[5.  &,  it  (hall  be,  though  he  was  perjured  in  afuit  between  the  \^/q^^ 
ordinary  and  amther.    Dubitatur,  %  3^  £•  3-  2.  b.]  cited 5  Hifi. 

5S.  ■•  in 
Specot*s  oicy  and  ftyi»  the  pica  ef  the  biibop  was,  that  the  prcfeafiee  ctmicfied  himielf  to  be  perjiwei; 
J^c.  and  fo  he  was  criminoAis ;  whence  it  is  (aid  it  appears  that  to  allege  criminofus  generayy,  it  ink 
good;  £»r  no  certain  iflue  can  be  taken  thereupon,  and  it  was  doubted  there  if  the  biihop  ought  not  t» 
fxy  in  fad,  that  he  is  pe^ured,  and  not  that  he  has  confefled  himftif  co  be  perjured*— |  Br.  Qii|Mi 
Impedit,  pL  94.  cites  S.  C*  . 

[6.  It  is  good  caufe  of  refufal  of  a  prefentec,  bccaufe  hi^is  a  ^*  ^»e 
vsttein.     14  H.  7.  28.  b.  Curia.  Co.  5.  Specot,  58.]  '  ^^^^ 

S.  C.  By  Brian  and  the  greater  part  of  the  juAicea  and  feqcants.      i.  S.  P.  Br.  Qjiarelmpedi^pl*  xio. 
«itcs  5  H«  7. 19.   Per  Kebte. 

[7.  It  18  good  caufe  of  refufal  of  a  prcfentec,  that  he  has  tilled  »'•  Q«« 
m  man.     38  E.  3.  2.  b.J  Jj»P^^ 

citti$.Ct 
f  8.  The  ordinary  may  refufc  a  clerk  upon  hit  conufance  of  antf^^ 

fence  done  by  the  prefentee^  which  is  good  caufe  of  refufal^  though  he 

be  not  convicfed  thereof  by  the  law ;  and  this  fliall  be  tried  by  ijfue 

whether  it  be  true  or  no.     38  E.  3.  2.  b.] 

[9.  It  is  good  caufe  of  refufal  of  a  clerk,  bccaufe  he  is  fmonia^ 
cus  in  the  fame  prefentmenty  that  is  to  fay,  has  made  a  corrupt  con- 
trafik  to  be  prefented.  J 

[10.  It  is  good  caufe  of  refufal  of  a  clerk,  bccaufe  he  isfnioni'- 
acus  in  other  benefice  than  this,  to  which  he  is  now  prefented. 
Trin.  16  Ja.  B.  between  Boughton  and  the  Bishop  of  Ro- 
chester in  a  quare  impedit,  per  Curiam.] 

11.  Nonahillty  and  criminofus  are  fufficicnt  caufes  for  the  ordi-  S. P.  Per 
\iary   to   refufc*  the   clerk.      Br.   Qu^are   Impedit,   pL   12.  cites  q^^|^    ^' 
'33  H.  6.  12.  32.  34  H.  6.  II.  38.  ^c  37  H.  6.  i8.  LS^^it, 

pi.  119. 

cites  5  H.  7.  19. 

12.  If  a  mifcreant  OX  ^  fchifmntic  be  prefented  and  induced,  JS.  P.  Apd 
this  is  good  caufe  of  deprivation.     5  Rep.  58.  in  Specot's  cafe,  ^oid^Mfe* 
•cites  5  R-  a.  tit.  Tryal,  54,  and  fays,  it  was  agreed  to  be  good  uf  refufal, 
law  ;  ib  if  he  be  irreligious^  he   may  be  refufed,  as  it  is  faid  in  i^^-  *59«  - 
5  H.  7.  6.    But  when  he  is  charged  with  the  one,  or  refufed  for  ^a\hi^ 
the  odier,  it  mufi  be  alleged  particularly^  fo  that  the  party  may  it  does  not 
anfwer  thereto.     Ibid.  belong  to  i;>ie 

king's  co^ta 
10  determioe  fchifms  or  hcreficB,  yet  the  original  caufe  of  fhe  fuit  being  artttet  thereof  the  court  fff 
tbo  king  ha»  CQQaf«usce,  the  cacfe  of  fdsifm  wr  he:efy  upon  which  the  prefentce  is  leluUd  ought  to  be 

allegc4 


^47  ]^rcfematibn. 

aUe^  te  cert^iiy  tluit  the  lunges  eoort  may  conTalt  with  dmnes  to  know  i/  it  be  Tdiifm  or  not)  mk 
lociietbepirtjbedeady  tbeatodiicdajurytotryit.    5  Rep.  58.  a.  b.     RcfirfvciiaSpeeot'tciie. 

Sce(z.a.  3)  (Z.  a.  2)      Refufal.      What  fhall   be  good  Cattfe. 

Illiceraturei  &c«  not  being  Crimes. 


!•  I  N  quare  impedit,  the  bp.  pleads,  that  he  demanded  rf"  J,  S. 
'-  tie  prefentee  of  the  plaintiff,  to  fee  his  letters  of  orders^  and  he 


Le.S30. 
S.C.    And 

ftid,  that  v)ould  not  Joew  them ;  and  for  this  caufe,  for  that  he  was  not  af- 
tbeUihop  certained,  whether  he  were  deacon  or  not,  and  alfo  be  demanded 
iniDe^m  of  him  letters  mi^ve^  or  teilimonials  teftifying  hU ability;  and 
■pon  oath  if  becaufe  he  had  not  his  letters  of  orders,  nor  letters  nuilive,  nor 
lieha»orden  made  proof  of  them  otherwife  to  the  bifhop,  he  defired  leare  of 
tt  to'the  ^^  bifliop  to  bring  them,  and  he  gave  him  a  week,  and  went 
letters  away  and  came  not  again,  and  that  the  fix  months  pafied,  and 
*f*K™*^  he  collated  by  lapfe ;  and  upon  demurrer  upon  it,  it  was  ad- 
M>aviour  judged  for  the  plaintifF;.  for  thefe  were  not  caufes  to  (lay  the  ad- 
and  fuffid-  mittance,  *  and  the  clerk  is  not  bound  to  (hew  his  letters  of  orders 
S& '  ^  ^'  miffive  to  the  biflbop,  but  the  bifhop  mud  try  him  upon  cxa- 
enghf  to  mination  for  the  one  and  the  otlier ;  and  the  plea  is  not  alleged 
examine  the  in  fa£lo,  but  pro  CO  quod  non  monftravit,  fo  that  all  cometh  un- 
uP^^T\i  ^^  ^^  (  quod)  and  fo  no  part  of  it  is  traverfable  ;  and  for  one 
he^ives  day  ^^^  ^^  Other  caufe  it  was  adjudged  for  the  plaintiff.  Cro^Elit* 
and  defers  24!^  242.  Trin.  33  Eliz.  B.  R.  Margaret  Palmes  v.  the  Biihop 
t^  ^b^iufc  ^^  Peterborough. 

be  is  not  reiblved  tbereiOy  he  is  a  diftorber  if  the  clerk  comes  to  him  in  a  conyeiajeot  tiine  ^  asd  ihi 
bilkop  cannot  refufca  clerk  for  the  want  of  lecrers  teftimonial. 

•C348; 

ft  Lutw.  2.  In  quare  impedit,  plaintiff  counts  that  he  was  feifed  in  fcCf 

butoniy'  ^^  ^^  advowfon,  and  that  the  church  becoming  void,  he  prc- 
llates  the  fcntcd  onc  G.  who  died,  and  that  it  belonged  to  him  to  prefeoti 
pleadings,  ^j^^  (^^  defendants  difturbed  him ;  the  bj/bop  claimed  nothing  but 
ieport*Ac^'  as  ordinary  5  zrid  faidy  that  within  Jix  months  after  the  avoidance, 

cafe. the  plaintiff  prefented  Francis  Hoilder^  nvho^  at  that  time,  nods  a 

JHe  muft  perfon  -J-  minus  fuffciens  in  literatura  feu  capax  to  have  the  faid 
paiticularhe  church;  that  he  examined  bim^  and  finding  him  minus  fufficientem, 
is  minus  he  refufed  him^  whereupon  he  gave  notice  to  the  plaintiff,  and  he  net 
^^f^^^  prefenting  within  the  fx  n/onths,  the  hi/bop  collated  the  defendant i 
S  c.  ^'^'  plaintiff  r^///V/,  that  Hodder^  at  the  time  of  his  prefentation,  &d. 
tTheCottit  was  in  holy  orders^  and  had  been  admitted  thereto  upon  X  €xami<* 
'h^^iTw  J^ation  by  the  ordinary,  aad  was  irtfiituted  a  vicar  into  anothxt 
ftiii  fobjea  church  for  divers  years,  and  was  in  verbo  divino  dodfus^  4c.  The 
to  an  exa-  plea  was  hcld  good  by  3  juftices  (there  being  then  no  chief  juf* 
ninatJonor  jj^^x  j^^^  ^^^  adioumed  to  be  further  arinied;  afterwards  Trcbf 

bisabihtyon  ,    .  '  1      j^v  ■'t    •  t.   1  1  r^  \  •«      ■ 

«nnrpro-  bcmg  made  Ch.  J.  it  was  held,  per  tot.  Cur.  to  be  an  dl  plea. 

motion,  but  3  Lev.  3 1 3.  Trin.  3  W.  &  M.  C.  B.     Hclc  v*  the  Bifiiop  of 

STtion."  Exeter  and  Hay  man. — But  this  judgment  was  $  reterfed  in  the 

Carth.  311,  Houfe  of  Lords. 

3Sa.  S.  C. 

by  aame  of  the  Bilhop  of  Iieter  t«  Hdr.«    ■    .§  Show,  Pail.  Cafe,  8S«  S.  €• 
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(Z.  a.  3)     Refufal.     Trial.     Where,  and  how  the  s«(z.a.».) 
Caufe  of  Refufal  fhall  be  tried.    And  Pleadings. 

\.  gE,^.    jT  is  iffirtdy  that  fpiriiual  ptrfons  nvhom  our  lord  the  Ititreqaiitd  * 

cap,  13.         iing  doth  prefeht  unto  benefices  of  the  church  (if  the  ^"^^^ 

hifi)Qp  nviii  mt  admit  them  either  fir  *  lack  of  learnings  or  for  other  picfeatedbe 

caufe  reafonahle)  may  not  he  under  the  examination  of  lay  perfons  in  idooca  per- 

/i<  cafes  aforefaidy  as  it  is  now  attempted^  contrary  to  the  decrees  cano»  ^^  Jj^, 

meals  hut  that  they  mayfue  unto  a  fpiritual  judge  for  remedy^  as  of  the  king*! 

righijhall  require^     (2)  The  anfwcr :  Of  the  ability  of  a  parfon  pre-   **"^  P«- 

fented  unto  a  benefice  of  the  churchy  the  examination  hehngeth  to  a  ^^J^^_ 

fpiritual judgCy  \  andfo  it  hath  been  ufed  heretofore^  and  fhall  be  here^^  naa;  tod 

after.  tliit  con- 

nfteth  in 
divers  nceptions  agalnft  peribns  prefcntcd ;    ift.  Concerning  the  perfun,  as  baf^irdy,  villeinage,  out* 
Uwrj,  excoflununicatjooy  a  layman,  under  age,  and  the  like ;    2dly,  Concerning  his  converfationy  aa 
if  he  be  criminofusy  Ice.    3dly,  Concerning  bis  inability  to  diicharage  his  pailoral  duty,  aa  if  be  be 
anieimed,  and  not  able  to  feed  his  flock  with  fpiritual  food,  &c.  and  the  examination  of  die  ability  and 
fofficicncy  of  the  perfon  prefeated  belongs  to  tbc  bijhop,  who  is  tlie  ecclefiaflical  judge  j  and  in  this  exa* 
Bination  be  U  ajujgt^  and  not  a  mipifter^  and  mjy  and  ought  to  refufe  the  perfon  prefented,  if  he  be 
not  idcmea  peribna*     And  if  the  cauU  of  refufal  be  for  default  %f  iearniti^f  or  that  he  is  an  %  btretick^ 
Jcl^mat'ukf  or  the  like,  belonging  to  the  knowledge  o?  ecciefiaftical  law,  there  he  mufi  giv*  ^  moiks' 
thereof  t9  tht  patron  \  but  if  the  caufe  be  temporal,  as  a  felon^  or  bomtcidej  or  other  temporal  crlme^  or 
if  xht  difmbility  grow  6y  any  afi  of  farl'iamtnt  or  other  temporal  law,  there  no  notice  ought  be  given, 
ttnkfs  notice  be  prefcribed  to  be  given  thereby.     But  in  a  quare  impedtt  brought  againft  tiie  btihop  for 
refufal  of  the  cleric,  he  mu(^  \f^-^i»  fbe  cauje  of  hU  rtfujal  JpecxAlly  and  dirttily  (for  whether  the  caufe 
theseof  be  fpiritual  or  temporal,  the  examination  of  the  biihop  concludes  not  the  plaintiff)  to  the  in. 
tent  the  Courts  being  judges  of  the  principal  caufe,  may  confult  w.th  4  learned  men  in  ths^t  profe/Iiofly 
and  re/bJve  whether  the  caufe  be  juft  or  no ;  or  the  party  may  deny  the  fame,  and  then  the  court  fhall 
write  to  the  metropolitan  to  certify  the  fame  j  or  if  the  caufe  be  temporal  and  fufEcient  in  Uw,  (which 
the  Court  isof^  decide)  the  fame  may  be  traverfed^  and  an  ifTue  thereupon  joined,  and  tried  by  the 
country^  and  yet  in  fome  cafes,  notwithttanding  this  flatute,  idoneitas  perfonae  iliall  be  tried  by  the 
country,  or  elle  there  fkould  be  a  failure  of  juf^ice,  (which  the  law  will  never  Cutter,)  as  if  the  inability 
or  infufficiency  be  alleged  in  a  man  that  is  ^  dead,  this  cafe  is  out  of  this  flatute ;  for  the  bifhop  can« 
Bst  examine  him  ;  and  the  words  of  this  ad  are  de  idoneitate  perfonx  prefentatte  ad  beneficium  eccle* 
fial^icnm  pertinet  examinatio,  &c.     And  confequently,  though  the  mstter  be  fpiritual,*  yet  fhail  it  be 
tried  by  a  jury ;  and  the  Court,  being  affifted  by  learned  men  in  that  profefllon,  mayinihud  the  jury 
as  «weU  of  the  ecclefiaftical  law  in  that  cafe  as  they  ufually  do  oi  the  common  law.     2  Infl.  f  ji,        j 

I  Sec  (Z.  a)  §  ^ce  (R.  a),  &c.  ■  ||  Sec  Spccot's  cafe q[  S.  P.  12  Rep.  67,  Mich. 

J  Jac. 

*  In  quare  impedit  againft  the  bifhop  he  pleaded,  that  he  refnfed  the  clerk,  hecaufe  ttpw  examijia- 
fk*  be  found  bim  to  be  icbifmaticut  ijrvereratui,  and  tor  that  realon  he  n^f'ufed  to  admit  hiqi,  as  being  a 
perfon  by  the  laws  of  the  church,  unable  and  unfit  to  take  a  benefice  with  cure  of  fouls*  This  plea 
was  adjudged  in  C.  B.  to  be  infufHcient,  beeaufe  it  was  generally  fchif:r3ticus  inveteratusj  and  upon 
enor  broog!it  in  B.  R.  the  judgment  was  affirmed  j  for  the  tlatute  of  ArtUuli  *^  fuptr  Cbartas,  cap.  x  j. 
JtySjfroprer  deft ff urn fdefiti^,  and  etber  reafunable  caufes,  whereas  caufa  va^;a  &  iocerta  is  not  a  rcafona* 
keooe^  and  though  the  bifhop  (a^it  was  urged)  i^  judge  in  the  examination,  yet  fince  his  proceedings 
arc  not  of  record,  the  caufe  of  rcfufnl  is  traverfabicj  and  if  it  be  traverfei,  and  the  party  refufed  be 
alite,  tt.fhaU  be  tried  by  the  metropolitan,  but  if  he  be  dead,  it  fhail  be  tried  by  the  country.  And  if 
fvcb  general  allegations  be  admitted,  patrons  will  be  much  prejudiced  now.adays  in  their prefentations* 

5  Rep.  57.  Hiii.  32  Eliz.  B.  R.  Specot's  cafe Alias,  Spccot  v.  Bifhop  of  Excc^r.— And.  x89, 

ph  22^  S.  C.  adjudged. Goldlb.  -55.  S.  C.  but  no  judgment 3  Le.  nj8.  pi.  251.  S.  C. 

bat  no  'judgment.  And  it  was  obfervcd,  that  it  appears  in  our  books,  that  (he  caufe  of  refufal 

•o;jht  10  be  certain,  as  in  5  H.  7.  19.  and  11  H.  7.  7.  &  37.  that  the  piefentee  is  a  bjjiard,  n/ilicinf 
wit'r'm  age,  or  il/Ueraie,  (sfc*  5  Rep.  58,  a.— — ••  Thefc  words  feem  to  be  wrong,  and  that  it  ihouid 
be  articut  (ckri.) 
f  ^o  as  tbii  oB  h  a  dtilaratlon  of  tbc  common  law  and  cuftom  of  the  realm*     %  loft.  632* 

+  C  349] 

1.  Quarc  impedit  egainjl '  the  byijop  and  others ;  the  btjhopfaidy  s.  c.  citod 
ihci  he  examined  the  clerk  of  the  plaintiff  at  B.  in  the  county  ofC.   m-^?;?^' 
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and  refitfei  Km  for  mnaU/ity^  and  gave  notice  to  the  plantiff  there^i 
and  he  did  not  prefent  another  within  fix  months  f  by  which  oeprefentei 
by  lapfe;  and  the  plaintif  fcddy  that  his  ckrk  was  able  ;  and  becauic 
th^  .clerk  is  now  deadj  this  caxmoc  be  tried  by  the  metropolitaxi 
by  examination,  and  therefore  it  was  tried  per  pais,  and  this  ii^ 
the  county  of  C  where  the  examination  waSf  and  not  by  the  eoaoty 
of  D.  where  the  writ  is  brought ;  quod  nota*  Br*  Qinie  Im« 
pedity  pK  I02.  cites  39  E.  3.  i,^  2. 

3*  In  quare  impedit  if  the  bi/bop  juftifies  the  refufal  of  the  clerk 
hecatUe  the  church  was  litigious  until  he  inquired  de  Jure  patrtmatus, 
hcjoall  r{ot  traverfe  all  refufals  after  the  inquiry,  by  reafon  that  he 
has  juftified  before  ;  and  if  the  plaintiff  alleges  other  refufal  after 
the  inquiry  de  jure  patronatus,  this  is  a  departure  and  jeofail ;  for 
he  reiinquiflies  his  firft  day  alleged  of  the  refufal  which  ought 
not  be;  for  if  he  will  have  advantage  thereof^  he  ought  to  haTC 
alleged  this  day  at  firft)  for  he  fliall  allege  Duly  one  day.  Br 
Repleader  J  pi.  41.  cites  33  H.  6.  13. 

4.  The  ordinary  commanded  the  clerk  to  come  to  him  efierwarit  to 

be  examined,  becauje  the  ordinary  had  then  other  bufinefs*   And  there 

the  better  opinion  was,  that  it  was  a  good  plea  for  tlie  ordinary,  that 

be  did  not  refufe  the  clerk,  but  that  the  clerk  did  not  return  to  him 

*  This  IS  at  again ;  and  that  the  6  months  pafled,  fo  as  he  made  the  collatioOi 

b*  ^'  ^'2.'*  ^^^  ^*'  ^^  patron  made  his  prefentation  too  late,  fo  as  he  had 

s.'p.'i5*H.7.  not  convenient  time  to  examine  him.     3  Le.46.  Mich*  I5£lix« 

7.a.b.8.su  in  C.  B.  cited  by  Lord  Dyer^  as  *  14  H.  7. 

5.'/.mS  (A.  b.)     Dtjlurlance  by  the  Ordinary.     What  JS 

will  make  the  Ordinary  a  Diflurber. 

[I.  TF  the  ordinary  admits  and  inJHtutes  the  prcfentee  of  the  ctan* 
^  cellory  and  fends  to  the  archdeacon  to  make  indu£lion,  and 
after  the  king^  before  induBion  made^  fends  an  inhibition,  reciting^ 
r  35^  3  that  the  church  is  of  the  value  rf  ^o\.  per  annum,  and  fo  it  docs  not 
belong  to  the  chancellor  to  prefent,  commands  the  ordinary  to  re* 
ceive  J.  S.  his  clerk,  whom  he  prefents ,  if  the  ordinary  does  mtftsd 
to  the  archdeacon  not  to  make  induBion^  butfuffers  the  indudion  to 
be  made  a  month  after,  he  ihall  not  be  adjudged  a  diflurber;  for 
there  is  not  any  default  in  him.     38  E.  3.  4.  q.     Adjudged.] 

[2.  But  in  tiiis  cafe  if  the  inhibition  had  come  to  the  ordinary  fc- 
fore  the  warrant  made  to  the  archdeacon  to  make  induflion,  if  he 
had  made  the  warrant  aftcTy  by  which  he  had  been  indu£ledt  he 
(hould  be  a  difturber.     38  E.  3.  3.] 

3.  In  quare  impedit,  the  biiliop  pleaded,  that  he  claimed  no* 
thing  in  the  patronage  but  as  ordinary ,-  a  writ  to  the  biihop  b  thcr> 
upon  awarded  againft  him,  and  after  he  collates  ;  this  makes  him 

.    a  difturber.     8  H.  4.  22.  b.  23.  pi.  8.    Bifliop  of  Winchefter  T« 
Rye  and  ux. 

4.  Where  a  man  prefents,  and  his  title  is  found  t^n  ajmrepO' 
tronatMj  and  he  fues  to  have  his  clerk,  adrnktedg  and  after  another 

priests  $ 
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^r^enls  :  there,  if  the  hijhop  could  havt  admitted  and  inftttuted  the 
clerk  efbim  ^vho  hadiheverdiHy  and  does  noty  but  deftrs  it  until  the 
tapfefailfj  and  then  prefents  his  owfrclerk^  in  this  cafe  he  is  a  dif- 
turber  againft  both  the  prefentors ;  and  ilJhc  fha)!  be  taken,  wbe^ 
fber  he^  who  prefented  and  Jyad  his  title  founds  ft  ted  to  have  his  clerk 
admitted f  or  not;  and  nohetker  the  fecond  prejhited  to  him  Jo  ha/Hly 
that  he  could  not  '^dmit  the  clerk  of  the  firfi  by  due  procefsy  before  the 
prefentation  of  the  fecond^  or  not*     And  fo  the  church  is  not  litigious.^ 
but  where  •  twofrefentfeverally  at  one  time^  an0bofh  titles  are  found  *  S.  P.  Per 
by  divers  commijftons :  or  nvhere  one  prefents^  and  his  title  is  found  by  ***^^-^*>*^ 
eomnnfflonf  and  before  that  the  bijhop  can  admit  his  clerky  another  pre-- 
fents,  quod  nota.    Per  Newton ;  if  twoprejent  to  one  church  at 
one  timcj  now  the  church  is  litigious ;  and  there,  if  after  the  title 
fs found  by  commiflion,  the  hands  of  the  biibop  are  cloied  from 
taking  benefit  by  the  Htigioufiiefs,  unlefs  the  other  fues  a  ne  ad» 
mitta^  ;  for  4ic  is  bound  in  right  to  admit  his  prefentee  for  tuhom  his 
title  is  found  ;  and  in  this  cafe  differs  commiJJSons  ought  to  be  award- 
ed, and  the  bifliop  ought  to  give  to  the  commiffioners  divers  days^ 
and  ought  to  warn  the  one  of  the  day  given  in  the  other  commijfon^  fo 
that  they  may  have  notice  to  come  and  give  their  evidence,  and 
yct'fuch  titles  fitmd  there  Jhall  not  conclude  the  other  party  inquare 
impedit ;  fir  it  is  only  inque/l  ofojice.     Br.  Quare  Impedit,  pL  80. 
cites  11  H-  6.  44. 

5^  "Where  different  perfons  prefent  their  fever al  clerks y  and  the  or--  itefltfiggtM 
dinary  accepts  the  prefentee  of  the  one  without  inquiry  de  jure  patrona-  fw^r^/  a 
tus,  he  is  a  difturber ;  per  Port.     Quod  Newton  &  Markham  ^^^t/^"^h^ 
couceflcrunt.     Br.  Quare  Impedit,  pi.  83.  cites  22  H.  6.  25.        heUreq^. 

ed,  inakes 
lim  a  difturber.    Br.  Nugttion,  pi.  3.   cites  33  H.  6.  13.  Br.  Quare  Im^it,  pl.i2.   cites 

<33  H.  6.  IS* 

6.  If  %  di^urkfT  prefentSy  and  the  bt/hop  inquires  de  jure  patronaiuff  •^"g.  ij 
and  another  is  found  patron ,  there,  if  he  will  prefent  within  the  fix  ^^^f^^^l^^i 
months^  the  bijhop  is  bound  to  admit  his  clerk  ;  but  if  he  does  notpre^  theeditiww. 
fini  he  ought  to  •  admit  the  clerk  of  the  dijurber.  Agreed.    Br.  Qijare 
Impedit,  pi.  12.  cites  33  H.  6.   12  &  32.    34 H.  6.  11.  38.  and 
35  H.  6.  18. 

.  7.  If  there  are  two  parfons,  and  the  bifiop  admits  the  .clerk  of 
the  true  patron^  yet  this  is  no  excufe  in  quare  impedit ;  for  //  is  no 
flea^  that  be  was  verus  patroftus.  Per  Prifot,  quod  non  ncgatur. 
Contra,  if  he  had  inquired  de  jure  patronatus.  Br.  Quare  Im- 
pedit, pi.  12.  cites  33  H.  6.  12  &  32.  34  H.  6.  11.  38.  and 
35  H.  6.  18. 

8.  Whether  if  the  plea  of  the  ordinary  be  infjiffcientj  he  fliall 
thereby  be  a  difturber?  Gokilb.  35.  Arg,  fays,  it  feems  that  he 
ftall,  and  cites  14  H.  7.  21.  b.  and  5  H.  7.  20. 

9.  If  after  a  jus  patronatus  ^  he  admits  the  clerk  of  the  patron  again/l 
whom  it  is  founds  it  is  at  his  peril,,  both  as  to  the  title  itfclf,  and 
fuch  patron's  defending  it.     And  it  is  againft  juftice  and  the  in- 
tent of  tlie  law,  to  put  the  party  to  the  delay  and  charge  of  a    r  -9^1  t 
trial,  and  then  aft  contrary  to  the  finding.  And  the  books,  which       ^^    ^ 

D  d  2  fayi 


fayjt  that  the  ordinary  is  to  jadge  of  the  bctter'titk^  mean,  tint 
he  is  not  to  prejudge  of  bis  own  headj  but  fecundum.  allegata  tc 
probata  upon  verdiif  given  of  the  right,  and  found  accoldingto 
the  form  of  law  to  give  inftitution,  which  is  his  judgmoiti  and 
indu£^ion  which  is  his  execution.  And  if  the  patron  bring  quare 
impedit  againil  the  ufurper  and  incumbent,  not  naming  the  bi- 
tb&pf  and  makes  good  his  title,  he  may  have  an  oBion  on  ttt 
cafe  againft  the  ordinary  ^or  that  wiful  wrong  delay  and  troubkihat 
he  hath  put  him  •,  and  (hall  recover  cofts  and  damageSf  not  in 
refpe£t  to  the  value  of  the  church  (for  there  is  no  dama^  for 
that  by  the  common  law  but  by  the  ftatute  of  Weftminfter  id.) 
but  for  the  other  refpe£^8»  Bat  if  he  name  ike  ordinary  in  the 
'qtmre  impedit^  he  can  have  no  other  action  on  the'cafe ;  neither 
can  he  have  fuch  a£^ion  on  the  cafe  before  he  has  trUd  bis  title  in 
a  proper  a£tion,  and  againft  the  proper  parties*  Per  Hobert 
Ch.  J.  Hob.  317.  Pafch.  17  Jac«  in  tlie  cafe  of  Elvis  v.  Arch* 
bifliop  of  York,  Taylor,  and  Bifhop. 

io«  Bifliop  refufes.a  clerk  for  infufficicncy*     Upon  notice  tBe 

patron  prefents  another^     The  bifliop  within  the  6  months  admits 

the  firft.     Per  Cur.   the  bifliop  is  a  difturber  \    for  he  xrannot 

accept  afterwards  a  perfon  refufed  by  him  for  iBfufEciencT.    Cro. 

E.  27.  Pafch.  26  Eliz.  C.  B.     Bifliop  of  Hereford's  cafe. 

Twenty.two       1 1 .  Ordinary  may  e3iamine  and  refufe,  but  both  miift  be  ia 

toUJ^Iarrc*       convcnicnt  timtf,  clfe  by  his  delay  he  is  a  difturber.     2  Salk.  539, 

deay.  Mich.  3  W.  &>I.   B.  R.  Hale  v.  Bifliop  of  Exeter. 

ft-  39*  Trio.  27£riz.  In  C.  B.  Albany  v.  Biiliop  of  Sl  Afapb. 

12.  It.  was  objected,  that  tlie  bifliop  not  gruittg  notice  rf'r^J 
for  illiterature  until  32  days  after j  was  a  difturbance  ipto  hSto\ 
but  the  Court  gave  no  opinion  in  this  point*      Carth.  3i2«  Triiu 
16  W.  &  M.  B.  R.  in  cafe  of  Bifliop  of  Exeter  v.  Heic* 


(A.  b»  2)     Difturbance.     How  puniflicd.     Read* 

ings,  &c. 

•  Ong.  IS  I.  CTHE  bipjop  ifiaimhered  the  church  after  a  ^  tie  ^idn::ttas  direSei 
(non  omit-  -/  ^^  ^/^^^  within  the  6  months^  and  the  patron  brought  quare 
Ire  aUUic**  impedit,  and  recovered,. and  had  writ  to  the  bifliop  todiiincumber 
editions,  but  the  church,  who  faid  that  he  had  ad^iitted  the  plaintiff;  ct  non 
the  Year-  allocatur.  Thc  rcafon  fccms  to  be,  inafmuch  as  he  traverfed  the 
admiiut.)*  incumbrance,  and  upon  the  incumbrance  found  it  Vfzs  prayed  ikei 
the  tempcralties  he  feifed^  as  upon  attachment  upon  prohibition} 
&  non  allocatur.     Br.  Quare  Impedit^  pi.  145.  cites  21  E.  3.  3. 

2.  Quare  Impedit  againjl  the  hifhcp  of  N.  ami  others  .•  and  at  the 
diflrefs  tlSe  bi/bop  appeared^  and  thc  others  made  default,  Chaunt.  £ud 
the  bifliop  claims  nothing  but  as  ordinary  :  judgment  if  without 
fpeclal  diiturbaiicc  fliewn,  thc  plaintifl*ai]igu  toit  in  him.  Caund. 
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fiud|  we  nUafe  our  damages^  and  praj  judgment  and  writ  to  the 
bifliop.  But  p^r  Babb.  this  cannot  be ;  for  the  damages  are 
mi  taxed,  but  it  Jha//  be  recorded  that  you  nvill  not  have  damages  ,- 
and  fo  it  was»  and  he  had  writ  to  the  biQiop.  Br.  Quare  Im- 
pedit^  pL  150.  cites  10  H.  6.  4, 

3.  The  bi/bcp  may  be  a  difiurber  within  tie  6  months,  and  it  is  no  ^''.n  quan 
piea  in  quare  impcdit  or  trefpafs,  to  juftify  by  matter  happening  *™P^" 
pining  the  ^mrit :  for  ic  is  brought  of  difturbance  before  the  vrrit  bi/hopof  R. 
brought,  which  was  a  tort,  and  cannot  be  defended  by  matter  »<*  w.  d. 
fubfequent.  Br.  Quare  Impedit,  pi.  80.  cites  22  H.  6.  28  &  29.  pj^^^^ 
Per  Newton  and  Pailon.  •claimed 

noting  but 
as  wiwary  \  jadgment  if  without  ffecial  difturbance  iQion  maj  he  have,  the  pla'mtifffaid  that  btprtm 
Jenied  bis  citrk^  and  tht  'j^^tr  examined  and  found  bim  abU,  and  tbt  bljh^p  %oui/d  not  receive  bim^  but 
frefititti  ^itbw  foe  tuonths  one  y.  Sec,  The  defendant  Jaid,  tbat  be  cxnmined  btm,  and  did  netfnd  bim 
Jumtienth  latered  \  and  they  were  compelled  to  join  iflfuey  able  or  not  able  \  <{uod  nota ;  and  pending  tbe 
'^u  tbe  bifbop  accepted^  inftituceJ,  and  induced  bim  \  and  therefore  the  plalnlii}*  prayed  his  judgment  of 
damages ;  and  judgment  was,  that  he  recorer  his  prefentment  and  damages,  notMrithAaading  the  bidiop 
alleged  tbat  it  migbt  be  that  tbe  clerk  was  not  able  at  tke  time  of  the  exammationf  and  had  learnt  better 
after t  and  yet,  bccaufe  by  the  admittance  after,  Jie has  admitted  him  always  able  j  therefore  j adgmcnt 
aiaborct     Br.  Quare  Impedit^  pi*  22.  cites  40-E«  3.  25. 

•[35*] 

4.  And  by  fome,  wjiere  the  bidiop  pleads  ne  di/lurha  pas,  yet  And  fo 
this  {hall  not  conclude  the  bifhop,  but  he  fhall  fay  that  he  pre-  J^eUnt'^^ 
fentcil,  and  his  title  was  found  by  jure  patronatus,  and  he  pre-  feverally^ 
fented  his  clcxk.      Br.  Quare  Impcdit,   pi.  80.   cites  22  H.  6.  *^^  ^/f^' 

r         »    i  fentib^lapje, 

20,  2g.  and  after 

tbe  one  brirgs  quare  impedit  againfi  the  other ^  and  he  pleads  ne  dijfurba  pas,  yet  the  bi/hop  may  ihcw  th€ 
OKUter.    Br.  Quare  Impedit,  pi.  80.  cites  22  H.  6.  2S,  39. 

5.  Quare  impedit  by  two  agninji  an  abbot  and  W,  C.  procefs  con^ 
tinned  to  the  diftrefs,  and  the  defendants  made  default,  and  a  writ  if- 
fued  to  the  bijhop  for  the  plaintiffs,  which  was  returned  not  feirved, 
and  alias  and  pluries  awarded,  and  then  the  bi/hop  rctttrncd,  that 
the  1 2th  of  October  1463,  Jf.  S.  the  par/on,  &c.  re/tgncd  to  him,  t§ 
which  he  agreed,  and  accepted  the  rcfignation  ;  and  the  ^th  of  De^^ 
cetnber  next  the  bifhop  certified  the  abbot  then  patron  of  the  rftgnation, 
and  the  chttrch  remained  void  till  the  2Sth  of  Jnmiary,  by  which  the 
hi/hop  by  lapfe  made  collation  to  W.  6\  clerh,  who  was  inltitutcd  and 
inducted  ;  and  after  this  writ  were  delivered  to  him  the  1 2th  July 
lafi  after  the  collation  by  lapfe.  And  by  fome  the  certification  is  not 
good  ;  for  the  refignation  and  collation  were  made  pending  the  quare 
impedit.  Per  Cur.  this  does  not  appear  to  the  court,  nor  if  W*  C 
v:ho  is  prefented  be  the  fame  perfon  who  is  defendant  j  thetcfore  it 
fought  to  be  (hewn  by  the  plaintiff.  And  by  fome,  he  who  is  de- 
fendant (hall  be  bound  by  the  judgment  of  the  plaintiff,  if  he  be 
the  fame  perfon  who  is  prefented ;  for  he  is  party  to  the  writ, 
and  he  who  purchafcs  pending  the  writ  fhall  be  bound ;  contrary 
of  the  bifliop  here,  he  ihall  not  be  bound,  for  he  Is  not  party  to 
the  writ ;  and  therefore  if  the  plaintiff  will  not  plead  certainly 
that  the  one  and  the  other  is  one  and  the  fame  perfon,  it  ihall  be 
intended  that  he  is  a  ilranger  of  the  fame  name  5  and  therefore  he 
averred  accordingly,  and  that  the  abbot  was  not  vc-us  patronus, 
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and  there  it  is  agreed,  that  upon  death  of  the  incumbent  thebi* 

ihop  (hall  not  give  notice  to  the  patron ;  contrary  upon  refignation. 

So  upon  deprivation ;  and  by  the  judgment  in  the  quare  impedit 

die  abbot  loft  his  patronage,  and  was  not  any  longer  patron ;  and 

/therefore  the  notice  made  to  him  after  the  judgment,  is  not  good 

by  fome.     Br.  Quare  Impedit,.  pL  123.  ^cites  5  E.  4.  115. 

•It  IS  a  good       (5,  TJie  bijbop /aid  that  he  claimed  mtbing  but  admiffion  and  iftjli* 

^tbaXe  h*    ^tition  OS  ordiuary  ;  j  udgment  if  without  alleging  fpecial  difturbance, 

crditiary^       &c.    Aftion  Hes  J  and  tht  plaintiff  aiUged  prejentation  to  the  fmd 

andtbe         bijkop  fuch  a  dajy  and  he  refufedy  andfo  dtfiurhedj  &c.  and  then  the 

nugnuu"*    ^^fi<^p  J^^'ujcd  that  the  church  before  this  prefentation  was  •  lit'tgi«u  hj 

Brooke  fays,  prefititmefit  before  made  by  one  N,     And  it  was  fa!d  there,  that  upeu 

ke^'^^d'Jd'  ^^^  ^^^  P^^'^  ^'^^  plaintiff  might  have  writ  to  the  biftiop;  contrary 

iXM^witb-  ^V^^  the  fccond  plea,  and  fee  the  pleading  of  tliofc  pleas  there. 

eutjhnutng    And  pcr  Cur.  the  firft  plea  is  a  good  plea.     Br.  Quare  Impedit, 

that  ke  had   p],   ^^^   ^iteS  ?  H.  7.    lO. 
awarded  a     *■  ^  j  i        ^ 

jure  fatronatus  thereof.     £r.  Quare  Imped  it,  pi.  X19.  cites  7  C  3* 

7.  In  quare  impedit  againjl  the  bijhop  of  C.  the  plaititiff  cwniti 
how  he  nvas  ftijed  of  the  advcivfon^  and  preftnted  N,  who  was  ad- 
mitted and  inftitutcd,  &c.  and  after  N.  dieds  and  the  church  vaJei 
by  6  months,  and  the  bifhcp  made  collation  to  one  M,  by  lapfe,  who  wis 
in,  and  after  died,  by  which  the  church  voided,  znd  the  plaintif 
prffentedy  &c.  The  defendant  faid,  that  J.  B.  prefented  this  fame 
M*  to  the  defendant  as  ordinary,  at  whofe  prefentment  he  received  l»m 
[  353  3  ^-^  ordinary,  by  which  he  was  ififtituted  ^2«<?  induced,  abfque  hoc,  that 
he  made  collation  modo  Is?  forma  prout  the  plaintiff fuppofes.  And  per 
Keble,  Fineux,  Town  fend,  and  Brian  Ch.  J.  this  is  a  good  flea  fir 
the  ordinary  to  Jbew  that  another  is  patron  and  not  the  plairfiff, 
though  he  does  not  make  to  himfelf  title  to  the  advowfon  ;  lor 
the  ordinary  has  intereft  to  meddle  with  the  church,  as  in  aflifc 
of  rent  the  tenant  (hall  compel  the  lord  to  make  to  himfelf  title  to 
the  rent ;  for  there  is  privity  between  tlicm  and  bctweefi  the  ordinary 
and  the  patron  ;  as  in  waft  the  tenant  may  fay  that  tlie  leCbr  has 
granted  the  rcverfion  to  J.  F.  to  whom  he  has  attorned.  So  of  a 
feigniory  granted,  &c.  And  fo,  that  a  ftranger  has  recovered 
the  feigniory  a^^ainft  the  lord  ;  for  the  ordinary  may  travcrfe  this 
thing  alleged  ogaiufl  him,  which  proves  him  to  be  a  diflurber,  wiitcui 
alleging  title  in  the  other  pet f on.  And  per  Rede,  Jay,  Vavifor,  and 
Davers,  this  is  no  plea ;  for  he  does  not  plead  as  ordinary,  as  to 
fay  that  he  claims  nothmg  but  admiillon,  inftitution,  and  induc- 
tion as  ordinary ;  judf^meut  if  without  fpecial  difturbance,  &c. 
or  to  fay  that  he  ne  diilurba  pas  ;  for  then  the  plaintiiF  ftiall  have 
writ  to  the  bifhop  immediately,  or  to  fay  that  the  church  b  liti- 
gious, or  thnt  his  clerk  is  criminofus,  but  cannot  intitle  a  ftraDgcr 
without  iutitling  himfelf.*  But  Brian  and  Townfend  contra;  for 
otherwife  thtre  flull  be  a  mifchief,  that  the  bifliop  (hall  be  bound 
to  admit  the  clerk  of  >»homfoevcr  will  prefent  to  him,  which  is 
not  rcafon  :  et  adjornatur ;  for  the  ordinary  has  lawful  meildiing 
with  the  church,  as  the  tenant  has  with  the  feigniory  or  rcveitoii. 
Br.  Quare  Impedit,  pi.  lao.  cites  5  H.  7.  33. 
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(B.  b)     *  Admiffion.     +  Inftitution  and  J  Indue-  *  ^^f^ 
tion.     Of  what  'Tbines  it  ihall  be  made.  ^f.  "p?» 


ex^iminacipa 
admits  him 


[i.    A  Donative  may  pafs  by  gift  of  lay  patron  without  inftitu-  to  be  abie» 
-^  tion  or  induaion.    Da.  i.  46.  b.]  ^^J/'y* 

MUm.    Co.  Litt.  344.  a.— S.  P.  Fin.  Law,  8vo   S9.  S«  P.  Godolph.  Rep.  27%. 

cap.  24.  f.  6. 

f  l^itution  h  when  the  bifhop  fays,  wftituo  te  reffcrnn  talit  tcdcji^e  aim  cur  a  an'marum  flf  ffrr^e 
fr0m  tuam  &  truam.  But  fometimes  in  a  more  large  fcnfc  aJm-ffut  dctb  include  iejiitutu  i  alfo  \  cujus 
prrfi;ntatus  &t  admiflus,  i.  e.  inilicucus.  Co.  Lit.  344.  a.«-S.  P.  Fin.  Law,  Svo.  S9.->S.  P.  Go<' 
doipn.  Rq>.  174.  cap.  .'4.  f.  8. 

i  iKduaUn  h  nothing  elfe  but  the  putting  of  the  perfon  into  aAual  polTeflion  of  the  cbuich  and  glebe^ 
which  are  temporalttes  of  the  church,  or  the  making  of  a  cieik  compleat  incumbent  of  the  church  { 
diii  is  indodion,  and  it  is  by  letters  fn-m  the  biihop  of  the  diocefs  direded  to  all  and  fingular  the  clerics, 
itAors,  vicars,  &c.  within  the  faid  diocefs,  to  put  the  cleric  or  his  lawful  attorney  for  him,  and  in  his 
narae,  into  the  a^ual  pofTeflion  of  the  church  to  which  he  had  been  prefented  and  inftit^ied,  together 
with  aJi  the  prolics,  does,  members^  and  appurtenances  whatfoever  thereunto  beloi  g'rng  or  appertaining  ; 
of  the  due  exeeucion  wherer^f  a  certificate  endorfed  on  the  inftrunicnt  of  indudtion,  and  fublcrtbed  by  a 
com^Tcnt  number  of  witnefles,  ought  to  be  returned  to  the  faid  bl/hop  as  ordinary,  who  may  appoint 
the  archdeacon  u>  give  indudlion.     Godotph.  Rep.  178.  cap.  24.  U  16. 

Indu£Vion  is  done  in  the  toilowirg  manner  }  one  of  the  clergymen  commiflioned  t^kes  the  pfrfon  t9 
be  incu&ed  by  the  hand,  la)s  it  on  the  key  of  the  church,  and  pronounces  thofe  words,  By  virtue  of 
this  conuniilion  I  indufi  you  into  the  real  and  a^ual  poflcflion  uf  the  tedory  of,  ice,  with  all  its  ap- 
purtenances I  then  he  <'pens  the  church-  door,  and  puts  the  par  loo  into  pc/rciiion  thereof,  who  commonly 
tolls  a  bell,  &c.  and  thereby  (hews  and  gives  notice  to  the  people,  that  he  had  taken  Corporal  poHefTion  of 
the  (aid  church.  If  the  key  of  the  church  door  cannot  be  bad,  the  clerk  to  be  induced  may  lay  his 
hand  on  the  ring  of  the  door,  the  latch  of  the  church  gate,  on  the  church-wsU,  Sec.  and  either  of  thci'e 
arc  fufScient.  So  it  may  be  by  delivery  of  a  clod  of  the  gUbc,  &c.  Jac.  Law  DiA.  verbo  indadion««« 
Cites  Country  Paif.  Comp.  2iy  22. 

• 

[2.  In  the  i:ng*s  chapel  at  Weftmlttfler^  when  a  prebend  is  void,  "'•  Prefen- 

the  king  ftiall  make  ccllation  by  a  patent  to  whom  he  pleafr,  and  cUm"/5^h^ 

fend  him  with  it,  and  by  force  thereof  he  fliall  take  poiTeffion.  4.  7. 
II  H.  4.  9.  (without  any  inditution  or  indu£iion  is  implied.] 

[3.  If  the  king  grants  a  free  chapel  to  another,  he  ought  to  be  <>—    ^*   ^ 

^puiinpo/fejfionbythejheriff.      14  H.  4.  11.  b.J  H  ^*''-  357. 

Godolph.  Rep.  279.  cap.  24.  f.  16.  S.  C,  and  P.  Watf.  Comp.  Inc.  8vo,  ft76.  cap.  15.  cites  S,  C. 

^[4.  If  a  clerk  be  prefcnted,  he  Lis  not poffe/fton  before  induElion.-^^  C  354  ] 
II  H.  4. 9.  Com.  Hare  v.  Bick,  528.] 

[5.  If  the  btjhop  of  Sarum  be  patron  of  the  church  of  S.  which  is 
pre/efitativey  and  lies  'within  the  diocefs  of  Saruntj  and  it  is  the  corps 
of  a  prebend  in  the  church  of  Saruni^  and  the  bifhop  of  Sarum  is  alfo 
patron  of  the  church  of  Z).  which  is  prefentative  nlfoy  and  lies  within 
the  diocefs  of  Winton^  and  after  the  church  of  Z).  is  united  to  the 
faid  prebend^  with  the  affcnt  of  the  bidiop,  and  dean  and  chapter 
pf  both  diocefles.  By  this  union  both  churches  are  fo  annexed 
and  united,  that  if  the  bifliop  of  Sarum  collates  a  clerk  to  the  pre-^ 
bend,  and  he  is  tliercupon  injlalled  in  the  cathedral  church  of  Sarum, 
he  has  thereby  poffeffion  of  both  churches  without  any  prefentation, 
admiffion,  inftitution,  or  induflion  to,  or  by  the  bifhop  of  Minton  j 
for  inafmuch  as  he  has  poflcflion  of  the  prebend,  he  thereby  has 
^ffcflion  of  ^ic  corps  of  the  prebend,  and  by  tlic  union  tlie  church 
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of  D.  IS  parcel  of  the  body  of  the  prebend.  P.  lo  Car.  B.  R. 
between  Leigh  and  Hellier  *         upon  evidence  at  bar 

in  an  ejedione  6im?Sy  upon  the  trial  of  a  title  of  a  leafe  made 
by  fuch  prebendary  before  the  (latute  of  1 3  EL  of  the  church  of  D. 
which  was  not  confirmed  by  the  bifiiop  of  Winton,  but  only  by  the 
biihop,  dean,  and  chapter  of  Sarum;  and  tliis  held  per  Curiam  to 
be  good  for  the  caufe  aforefaid.] 

6.  By  the  laws  of  England,  the  aSs  of  prefentation,  inftitu- 
tiion,  and  indu£iion,  are  all  authorities  given  by  lanvy  and  rnufl  he 
executed  according  to  the  form  prefcribed  by  lanv^  and  cannot  be  mo- 
dified ;  for  a£lus  Icgitimi  non  recipiunt  modum.  For  the  law 
gives  the  church,  and  not  the  patron  and  ordinary,  who  arc  but 
ceremonious  minifteis,  and  are  appointed  tlieir  manner  and  form, 
which  they  may  neither  exceed  nor  abridge.  Hob.  153.  in  cafe 
of  Golt  and  Glover  v.  Bifliop  of  Coventry. 

(C.  b)  By  whom  it  fliall  be  made.     Admiffion,    In- 

flitution.     Induftion. 


[l.  T  F  archhi/hcp  vijits  his  inferior  hifbop^  and  inhibits  him  during 
*   the  vifttationy  if  the  bifhop  has  title  to  collate  to  a  benefice 


It  IS  not 

onli  tenal 

for  toc  bi»  ,  -  •■     .  .       .  •  1. 

ihop  to  in-  within  his  diocefs  by  caufe  of  lapfe.,  yet  he  cannot  iiiftitute  his  clerk, 

ftitute,  but  1,^^  ought  to  prefent  to  the  archbijhopy  and  he  ought  to  inftitute  him, 

tjonTsvoid*  becaufe  during  the  inhibition  his  power  of  jurifditlion  is  fufpend- 

becaufeitis  ed.   Trin.    13  Car.   B.  R.  between  Dodson  and  Lynn.    This 

f"  ?"^.^(  was  a  point  upon  a  fpecial  verdift  in  the  county  of  Lincoln,  and 

from  which'  ^hc  Civilians  who  argued  this  feemed  to  agree  it,  but  the  cafe  was 

he  is  fuf-  argued  upon  another  point,  and  this  not  refolvcd.     Intratur  Tr. 

pendcd.  5«/  ,  I  Car.  Rot.  446.] 

It  may  be  a  ^^     -• 

'  queftion  in  cafe  of  a  cdlationy.  whether  if  a  la/ife  happen  the  bifliop  may  collate?  but  the  better  opiniMi 
IS,  he  cannot ;  bscauic  it  is  not  by  way  of  mftrefl^  but  by  way  oi  frwtjwnfar  the  care,  and  to  lvp;4y 
the  negligence  of  the  j  aiioii.     This  appears,  becaute  the  patron  may  pnfent  at  any  time  aft^r  a  Upfe* 

and  before  collation.  3  Salk.  2ca.  cites  Pai'ch.    13  Car.  B.  R.  Lunne  v.  Dodfon -C«o.  C.4*5' 

S.  C.  and  brcaufe  this  and  another  point  there  concerned  ecclefiaflical  jurifdtdioo,  the  Court  Ttci»«t4 
to  heat  Civilians,  and  it  was  argued  accordingly  ;  but  the  other  point  being  clear  for  the  (Jrferdant,  j«4s* 
inenc  was  given  for  him  upon  that  point,  and  then  this  noi  being  nuteriaij  oochlng  mure  is  ihcr:  i^i 
•bout  it. 


WatTComp.  [2.  The  ordinary  (hall  fend  to  the  archdeacon  to  make  indac- 
cites  s.  c.         [3.  The  archdeacon  fliall  make  the  indu£lIon.     38  E-  3.  3. 0.] 

But  the  bi- 

ifaop  may  dirrQ  his  mandate  to  fuch  other  clergyman  as  he  pleafes  to  make  induAioo,  and  cites  Psifttf 

Councellor,  8. The  archdeacon  having  received  a  mandaie  for  indudtion  makes  a  prec-pt  omnibus 

literatis  infra  archidiaconatUm  to  indu^,  a  cltrk  not  htLngirg  to  the  arckdeaccnry  made  the  indociifff 
and  held  to  be  well  enough.  A.g,  Vent.  320.  Mich.  29  Car.  2.  B.  R.  in  cafe  of  Robinfon  v.  Watty* 
Cites  Noy*s  Rc^iorts.    But  fay&,  (quaere  diat  cafe.) 

C  355  ]         r4;  ^y  prefcription  the  dean  and  chapter  of  Lichfield  make  in* 
Godoiph.      duftion.      1 1  H.  4.  p.] 

cap!  44!  f!        iS'  ^^  of  ^^^  ^c^n  and  chapter  of  Paul's.     1 1  H.  4.  9.) 

16.   cites  S.  C. Watf.  Comp.  Inc.  8vo.  275.  cap.  15.  cites  S.  C.     And  that  if  induaion  Jf 

Bude  by  ihc  9T(hbidiop  when  it  appertalos  to  the  dean  and  chapter  by  prtlcriptio^y  that  indi*di<»^ 
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laid  to  be  voi^»  ii  H.  4*  9.  but  the  contcary  is  htU  Fiuh*  tit>  Qoare  Impedit,  iSs,  that  10  fuch  caft 
h  is  o«ly  Toidablcj  and  fo  itfolved.  Hill.  36  ic  37  Car.  a.  C.  B.  3  Lev.  an.  in  cafis of  WrightM 
T.  Brown. 

[6.  An  indu61ion  madf  by  the  hijhop  is  •  vo/V,  v)bere  it  hehngs  io  S.  C,  citel 
the  dean  and  chapter  by  prefcription.      11  H.  4.  9.  b.     Contra.  5^^^** 
14  H.  6.  Quarc  Impcdit,  162.     Adjudged  of  a  f  prebend.]  Wri^hton 

V.  Brown— 
*  But  Br.  Exccudons,  pi.  32.  cites  11  H.  4.  7.  o.  fiyi  it  is  good  at  the  common  law. '-Br.  Pre- 

^nutiooy  pi.  1 3*  cites  S.  C.  accordingly  ;  becaufe  he  it  officer  and  ordinary  immediate  to  the  Courts 

and  theCourt  will  not  take  conufanceof  peculiar  jurifdiftiona.         Godolph.  Rep.  278,  179.  cap.  z4« 

C  16.  cites  S.  C 

f  indufUon  of  zprebindary  muft  b^  by  the  dean  and  (hapUr,  and  not  ^y  the  archdeacoa.  PI.  C.  32^ 

in  cafe  of  Hpr^  V*  fiic](ley. 

fy.  An  indu£^ion  by  th  patron  is  void.    1 1  H.  4.  ic]  Cod^iph. 

Rep.  x'jZ^ 
179.  cap.  24.  f.  16.  cites  S.  C.  -Watf.  Comp.  Inc.  Svo.  275.  cites  S.  C.  and  Paifons  Cooa. 

feilor,  8.  But  Dr.  Wacfon  fays,  he  foppofes  this  is  to  be  underftood  where  it  is  done  of  his  own  authority  ; 
for  he  (ays,*  he  doubts  not  but  that  a  bilhop  may  give  indud^ion  as  well  us  inftitution  to  a  benefice  of 
his  own  gift  where  the  right  of  indoAion  to  a  benefice  within  his  own  diocefs  is  in  him  ;  or  however 
that  an  archdeacon  may  induA  to  a  benefice  within  hi?  archdeaconry^  although  he  be  patron  there- 
of; neverthelcfs,  the  rule  is,  modus  et  conventip  vicunt  lepem,  and  therefore  de  jure  communi  neither 
biftop  nor  archdeacon  may  indud  4  clerk  to  their  benefices  of  which  they  are  patron;,  yet  by  prefcrip. 
ttooor  compofition  their  induction  in  fuch  cafe  muft  be  good.  Ana  acccrdingiv,  though  the  b«fiiop  c^ 
Chicbefler  does  admit  the  dean  of  the  exempt  jurifdidtion  of  battel  within  that  diocefs,  and  does  com- 
mit CD  him  I  he  cuic  and  jurifdidion  of  that  church,  yet  the  pation  thereof  is  to  inflitotc  and  indu^ 
the  dean,  and  the  patrons  accordingly  have  given  the  deans  inftiiution  and  indu^on  for  fome  hundredi 
of  years  ;  and  without  quellion  fuch  inftituiion  anv?  induftion  is  good  ;  but  this  deanry  was  originall/ 
given  to  the  incumbent  as  a  donative  only  by  the  patron,  and  the  bifliop  admits  or  approves  of  the  pa« 
Iron's  ptdentee,  and  cooomits  to  him  the  cure  and  jurifdi^ion  by  compofition  only.  Watf.  Comp* 
Jnc.  8vo.  275,  276.  cap.  15.  R.  S.  L.  4  Vol.  17,  S.  P. 

[8.  The  liti^s  grantee  of  a  free  chapel  fliall  be  put  in  pofleffion  CoddpK 
by  tbefber'iffoi  the  county,  and  not  by  tlic  ordinary  of  die  place,  f^^'^^^ 

J4  H.  4.  II.  b.J  16.  cites  s* 

C.  and  P. 
■  ■       Watf.  Comp.  Inc.  8vo.  276.  cap*  15.  cites  S.  C* 

ft 

9.  A.  and  B.  tioo.  patrons^  pretend  a  title  to  prefent.  A  prefent" 
ed ;  the  bifbop  refufed ;  whereupon  A.  fued  in  the  audience,  and 
had  an  inhihition  to  the  bifliop.  And  afterwards.,  upon  that  fuit  he 
obtained  infrtution  and  induftion  by  the  archbifloop  ;  after  which  the 
inferior  bifhcp  inflituted  and  induEied  the  clerk  of  B.  Whereupon 
procefs  ifTucd  out  of  the  audience  againft  the  inferior  ordinary. 
Thereupon  a  prohibition  was  prayed,  becaufe  the  ecclefiaftical 
court  ought  not  to  intermeddle  after  inftitution  and  indu<!ilion  ; 
for  this  would  be  to  determine  the  incumbency.  And  there- 
fore qiicad  the  incumbency  the  prohibition  was  granted  ;  but  not  ^uoad 
the  contempt  cf  the  inferior  ordinary  in  granting  inftitution  after  he 
had  been  inhibited.  Moor  879.  pi.  1235.  Trin.  ij  Jac.  Middle- 
ton  V.  Lawte. 

10.  Though 'the  king  may  prefent  to  a  church,  yet  he  (hall  not 
collate,  admit,  nor  inilitute  ;  for  he  cannot  exercife  the  fpiritual 
funAion.  And  if  he  brings  qua.  imp.  againft  the  biihop  and 
reco\eTS,  he  ought  not  himfelf  to  make  an  admittance,  but 
mud  fend  his  writ  to  the  biihop  to  do  it.  Arg.  a  Bulft.  4.  in 
fafc  of  Stevcnfon  v.  Wood. 

II.  The 
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8. Carolled  II.  Tht  BI/Bopric  ol  Gloucefter  being  t^Aif,  and  Ae  arcUt/hp 

^S:  '^*  of  Canterbury  guardian  of  the  fpiritualties^  a  cburcb  became  void. 

Car.  ».*an4  Thc  potrofi  pfffented  to  the  arMiJbopf  who  admitted  and  inftitutcd 

MM.  319.  the  clerk,  and  granted  mandate  to  tie  archdeacon  fir  induBion^  whidi 

bwi**'  it'"  ^^  ^y  *^  inftrument  dircaed  to  certain  parfons,  as  ofual,  to  do 

w«  wgued  it.     They  omitted  *  thc  doing  it  for  a  or  3  months,  and  in  die 

again,  and  mean  time  a  blfl)op  of  Gkucejler  is  made  and  confecratedj  and  after* 

tkatTAe^ii-  '^^^^  theparjons  made  the  indu&ion.    Adjudged  per  tot.  Cur.  that 

d»eioo  wal  the  indu&ion  is  Toid  *,  for  though  it  belongs  to  die  office  of  arch* 

void deacon,  yet  his  doing  it  is  only  by  mandate  and  authority  of  thc 

•  c/^aidL^dg^  bilhop,   and  they  held  it  to  be  no  more  than  if  a  man  makes  % 

cd\  but  Ibid,  letter  of  attorney  to  make  livery  and  dies,  and  the  attorney  makes 

75.  fays  it  livery  after  his  death,     a  Lev.  199.    Trin.  20  Car.  2.   B.  R« 

W9A    after.  ^      ,   J     ^  -rrt-         It  '^  "^ 


■^'^*    Robi'nfon  V.  WooUey. 
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'3j^  (D,  b)     What  Thing  (hall  amount  to  Inititutioo  and 

Indudioa. 

[i.  T'HE  prowfion  of  the  pope  is  as  an  inftitution.     11  H.  4. 
76.b.J 
[2.  jlnd  when  the  clerk,  is  put  in  execution  by  force  of  the 
provifion,   it  (hall  be  as  an  indudion  by  force  of  the  buUs» 
II  H.  4.  76.  b.] 

3.  A  parfon,  vicar,  or  chauntcry  prieft  may  be  admitted  and  in- 
ftitutcd he  not  knowing  it.  As  if  the  patron  fends  to  the  bi(bop 
to  admit  his  clerk,  and  he  agrees  to  it ;  and  if  the  bj/bop/ajs,  in  the 
abfence  of  the  clerk,  to  J,  iV.  I  admit  thee  to  the  church  ^D,  inHx 
name  of  the  clerkf  this  admifiion  is  an  inftitution  though  thc  dcrrk 
be  abfent  ^  but  there  he  may  rcfufe,  becaufe  he  ^as  abfent  at  the 
time,  &c.  Br.  Quare  Impedit,  pi.  155.  cites  32  H.  6-  aS.  by  a 
dodor  of  the  law. 

4.  Where  a  recovery  is  in  qua,  iwp.  and  thc  bijhop  upon  prc- 
fentment  will  admit  and  inftitute  his  clerk,  and*  he  is  induced,  and 
this  without  any  writ  to  the  bifhop.  This  is  good,  as  well  as  a 
man  may  enter  without  an  habeie  facias  fcifinam  after  recovery. 
Kutt.  66.  the  third  refolution  in  thc  cafe  of  Rud  v.  Biihop  of 
Lincoln. 


.(D.  b.  2)     Admiffion,    Inftitution,    or    Indudion* 

Good.     And  the  EffeSl  thereof. 

1.  pERSONA  ecclcfiae  nunquam  dicitur  imperfonata  ante  in^ 

*     du£lionem  \   nee  habet  jus  in  re,  fed  ad'  rem,  ante  in* 

duaioncm.     D.    22i.   b,   pi.  19.    cites  HilL   38  E,  3.     Per 

■Jliorp- 

2.  NQte 
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2.  Note  that  z  common  pcrfon  mzy  bavi  quare  impedit  zgaintt  But  it  wu 
another,  though  his  clerk  was  not  indufted ;  jFor  the  entry  is  there  ^*»^.;/^*5^ 
quod  admifTus  &  inftitutus  fuit.     Br.  Quare  Impedit,  pi.  t.  cites  ^ZlUSfm 

22  H.  6.   27.  ao«ootUc 

d»arn  I  for  he  {hall'iHege  the  dpiect,  as*  in  giwt  fithei  «nd  fmaU  titha,  &c.  Br.  Qwafre  Imj»edit, 
pi.  I.  cites  %%  H.  6.  »7.-:s.  Pr  Ibid.  pi.  10.  cites  S*  C  &  33  H.  6.  24— S.  F.  Br.  ibid.  |d.  83. 
cites  22  H.  6.  25. 

3.  The  incumbent  has  no  remedy  fir  the  profits,  nor  can  he  try  ^^^'^ 
his  nghty  till  ittdu5fion.  Per  Popham.  Cro.  E.  653.  Hill.  4r  j^*^  ^ 
Eiiz.  C.  B.  in  tlie  cafe  of  Quarles  v.  Fairchild.  profits  be- 

foreindvC'- 
tjoo,  hot  the  wdinary  fi>alt  fi^t/kr  then.     Per  Nichols  J.  Roll.  R.  461*  Pafth.  14  Jac  in  Canu 

Scacc.  in  the  cafe  of  Colt  v.  Giovcr. Inftitiition  intitles  the  parfon  to  the  fpiritual profits  as  ob- 

Jationj,  &c.  before  indoaion,  and  he  is  liable  to  be  fued  for  neglcaing  the  coi«,  but  he  can  »«  fue  £09 
gruititbts,  for  they  are  temporal.     11  Mod.  46.  pi.  12.  Pafch.  1705.  B.  R.  Anon. 

[357]. 

4.  Admiffion,   inftitution,   and   induSion  without  a  prefent-  ^'1'^^^' 
mion  is  void.     6  Rep.  29.  b.   Trin.   44  Eliz.   B.  R.    Green's  io^dingij'.' 

cafe.  Cro.J.25«. 

Mich.SJac. 
B.  R.  HonsTOW  ▼.  CocKET,  and  cites  S.  C.  S.  C.  Cro.  C.  99,  loo.   Mich.  3  Car.  in 

cafe  of  St iPHiwsT.  Potter,  and  fays  it  was  refolved  accordingly,  Anno  8  Jac.  in  C.  B— S.  C. 
cited  Are.  Cibb.  32.  Pafch.  1  Ceo.  2.  B.  R.  in  the  cafe  of  the  King  ▼.  the  Archilhop  of  Armagh. 
-—And  cites  Cro.  J.  as*.  Hunfton  v.  Cocket.  S.  C.  cited  Gibb.  34.  But  fays  tljat  it  is  to  be 
underftood,  that  they  do  not  put  the  rightful  patron  out  of  poilcffioa,  but  that  he  may  at  any  time  pre- 
sent or  br;ng  quare  impedit,  and  fo  it  is  taken  in  Lord  Hobart,  301,  302.  which  proves  that  Hunstow 
AKD  Cockxt's  cafe,  which  is  founded  on  Green's  cafe,  miftook  that  refolution  j  therefore  though 
the  king  might  notwithftanding  fuch  collation  either  prefent  or  remove  the  incumbent  by  quare  impedit 
any  time  during  the  life  of  fuch  incumbent,  yet  it  does  by  no  means  follow,  that  the  collatee 
was  not  a  compleat  incumbent  during  his  life  if  not  removed,  and  cites  Cro.  £.  207.  %^ 
Dy.  293,  294. 

5.  If  a  gift  be  made  to  a  parfon  before  induftion,  it  is  good. 
Arg.  Goldfb.  163.  in  the  cafe  of  Robins  v.  Prince. 

6.  If  he  alien  by  confent  of  patron  and  ordinary  before  induflion^ 
it  is  good.     Arg.   Goldlb.   163.    in  the   cafe  of   Robins  y. 

Prince. 

7.  Before  induflion  he  is  not  patron  to  all  intents ;  for  X 
grant  of  annuity  before  Induaion  is  not  good.  Per  Gawdy  J. 
Goldfl).   163.    in  the  cafe  of    Robins  v.  Prince.      Cites  PI. 

C.  526.  ,  ,     ^ 

8.  He,  who  is  inflituted,  may  enter  into  the  glebe  land  before  But  before 
induaion^  and  has  right  to  have  it  againft  any  ftranger.  Per  Coke,  iodu^ion 
Roll.  R.  192.  Pafch.   13  jac.  B.  R.  in  the  cafe  of  Hitching  v.  "^"^^^^ 
Glover.  «*«**>  »w» 

can  be  re- 
ceive any  tithes  as  Incumbent.    Watf.  Comp.  Inc.  Svo.  241.  cap.  13.  cites  iS  B.  3.  9.  ft6  H.  S. 
tap.  15.  cites  S.  C.  &  38  E.  &  3-  4-  *  »»  "'  ^-  ^7- 

9.  By  inftitution  the   incumbent  has  officium,  but  heneficium  InftJtut^n 
comes   by  induaion.     Per  Doderidge  J.    Poph.  133.  Mich.  15  fJ4%'^ 
Jac.  B.  R.  in  Rone's  cafe.  fouls,  but 

"  the  tempo, 

ralties  pafs  by  induaion.  Arg.  PI.  C  528.  in  the  cafe  of  Hire  t.  Bickley.-— Watf.  Comp.  Inc.  8ro. 
cap.  15.  cites  S.  C.  &  3^  E-  3-  4*  &  »*  "•  6'  *7« 

13  xo.  By 
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S.p.G<rfai&.  10.  By  inftitution  habet  curam  animarum^  the  words  of  the  im 

ofc*o/V^*  ftitution  being  inftituo  te  habere  curam  animarum,  curam  tuam^ 

^n,  V.  &  meam  \   fo  that  curatus  implies  a  parfon  inftituted.    Per  Do- 

Ptiace.  deridge  J.  which  Whitlock  J.  &  Crew  Ch.  J.  agreed.  3  Bulf.  310W 

Mich.  I  Car.  B.  R»  in  the  cafe  of  Wrothmeal  v.  GUI. 

B«t  Vent.  1 1.  It  was  hcid,  that  letters  of  inftitution  fealed  witi  anTtbtrJeal 

£j  Carfx!  ^^^  ^^^  ^^  ^  bifliop  of  the  diocefe,  and  made  out  of  tbe  dkctfe^ 

B,.R.  \m  were  good  enough ;    for  the  feal  is  not  material^  it  being  an  a£l 

ufc  of  made  of  the  inftitution,  and  the  writing  and  fealing  is  but  a  tellw 

P» Y  J"Jf  "lonial  thereof,  which  may  be  under  any  feal  or  in  any  place  \ 

kfeemtd  by  but  they  wouldadvife.    Cro.  C.  242.  HiU.  9  Car.  B.  R.  in  the 

tiM  Court  cafe  of  Cort  v.,thc  Bifhop  of  St.  David's. 

that  letters 

ff  ioftictttioo  muft  be  under  the  epifcopal  ical. 

12.  A  prefentation  may  be  wthout  inftitution  and.  induBfoa^ 
the  iHfhop  being  party.  Refolved.  Cumb.  302*  Mich.  6  W. 
&  M.  B.  R.  in  the  cafe  of  the  Queen  v.  the  Biibop  of  LondoQ 
9nd  Dr.  Birch. 


(D.  b.  3)     Admiflion,   Inftitution,    or   Indudion. 
Triable  bow;    and  PunifJ^ment  of  refufing  them. 

I.  A  OMISSION  and  inftitution  fhall  be  tried  hy  the  ordinarjy 
^^  but  indttflioH  fhall  be  made  by  the  archdeacon,  and  (ball 
be  tried  per  pais.  Br.  Quare  Impedit,  pi.  155.  cites  32  H. 
6.  28. 
(  35S  3  ^  Indu£lion  is  triable  by  the  country ^  and  not  by  the  biihop. 
PI.  C.  529.  b.  in  the  cafe  of  Hare  v.  Bickley cites  21  E.4.  7- 

&  33- 
A.  foci  a  J.  Matters  of  induQion,  and  the  validity  thereof,  are  triable 

*^/7a«aii:ft  ^^  common  /tfw,  and  not  in  the  fpiritual  court.     Bulf.  179.  Trin. 

B.  and  pcQ.    p  JaC.   Holt's  Cafc. 

4Mg  it,  B. 

was  inftituted  and  inducted,  amd  A.  fued  B.  in  the  fpiritoal  court  to  rtnhw  b'm^  and  a  prohibidoa  wa 

pvayed,  brcaufe  he  cannot  fue  for  the  Umc  caufe  duplici  foro ;   and  3dly>  ^bccaufe  it  ic  a  fuit  alter  ifr- 

ductioHy  Mid  upon  this  lad  point  tfafc  Court  granted  a  prohibltioa.     Lat.  ao5«  Trin.  3  Car.  O&icr  i« 

Jiui&y. 

It  was  ad-         4.  If  the  biftiop  refufes  to  give  inftiturion,  the  derk  may  ha»e 
judged^  that  a  quare  impedit  or  duplex  querela  to  the  archbilhop  for  it,  but 

^e^e  ui"    *^»^"  f"'  ^^f^  ^^'^  "^^  ^^^  *g^^^^  ^^*     ^^^'  ^'  ^4-  in.  cafe  of 

againft  an       Powle  V.  Godfrcy. 

aichdcacan 

who  lefufes  to  indu£t,  but  not  againft  the  ordinary  who  refufes  to  fnftitute ;   hecaofe  there  a  Kpxt 

iQipedit  Jics,  or  duplex  querela  before  the  metropoliun.     Mo.  836.  pi.  1126.  Mich,  is  Jac.  F^  «• 

CoitiCY. 

If  the  archdeacon  refuses  to  indu^  a  cicxk,  &c.  he  fliall  have  an  a^on  upon  the  cafe.  Cted  ix 
Rep.  izS.  as  Fluh.  47  H.  6.  8.  and  affirmed  for  good  law  by  all  the  Court,  and  that  with  this  apees 
a6  H.  S.  3.  a.  True  it  is,  that  it  is  held  in  38  H.  6.  14.  that  in  fuch  cafe  he  ihall  have  remedy  a|oa^ 
the  arclKJeucon  to  puniih  him,  but  faving  the  opinion  there,  they  cannot  award  him  damages  in  wA 
caiCj  but  be  ibail  xccover  them  at  common  hw.    i%  Rep.  ift8. 


l^tCentatteru  %^ 


» 

{JL  b)    Refifftation.    By  what  Wordt  it  may  be. 

[i,  nr HE  word  refignan  is  tiot  the  proper  term  of  the  law  for  This •«  tiK 
. '^    refignation^  but  rtnunciarey  cedere^  vaAdimiittre  are  the  ^^^^ ^ • 
ufual  terms  of  refignation.    D.  13  EL  294.  b,]  iliectfeitf 

WalroBd  v. 
FoBari,  ■  And  Ibid.  194.  t.  Midrg.  pi.  6.  cites  Hill,  so  T«»  B«  R.  )rAi>enL»  v«  Gatb«^ 

whne  tbe  utiImiu  keld,  chat  rafignaie  i«  nee  a  aood  ilrotdof  ie4sB'tion,  but  the  jodgo  contnu 

• 

ti.  tf  a  pTibendary  gives^  grantf,  renders^  and  confirms  to  the  or- 
itfutry  his  prebend^  and  the  pqffejjions  appertaining  thereto,  to  have, 
and  to  hold  to  him  and  hisfucceffors  in/ee,  and  fubjeAs  and  fubmitt  • 

to  him  omnia  jura  hj  reafon  thereof  qualitercunque  acquijiia^  thofe 
words  are  fufficient  and  amounting  to  a  refignation,  diough  the 
proper  words  are  not  therein.     D.  13  EL  294.  b.] 

3.  A  refignation  was  made,  and  afterwards  in  the  fame  in-  WjttCwi^ 
ftrument  a  condition  nvas  inferted^  declaring  it  void,  if  A.  or  B.  ^j^  citok 
were    not   admitted  by  aflent  of  the  bifbop  within  6  months*  s.  C. 
The  biihop  within  the  fix  months  refufed  to  accept  the  prefent* 

ation.  It  was  infided,  that  it  is  againft  the  nature  of  a  refigna- 
tion to  be  conditional,  and  that  it  mud  be  abfolute,  fponte,  pure^ 
and  fimpliciter,  and  that  this  is  an  z&  judicial  to  which  a  coo* 
dition  cannot  be  annexed  ',  and  judgment  was  afterwards  given 
accordingly.     Ow.  12.  34  Eliz.  C.  B.  G  ay  ton's  cafe« 

4.  One  that  liad  a  donative  made  a  refignation  thereof  by 
the  words  fde  ecclefia).  Per  tot.  Cur.  this  refignation  extends 
to  all  the  pofieilions  \  for  as  the  donation  to  the  church  ex-» 
tended  to  inveft  him  with  all  the  poifeflions,  fo  the  refignation 
extends  to  the  fame.  Cro.  J.  63,  64.  Pafch.  %  Jac.  Bt  R.  Fair-* 
child  V.  Gayre« 

(F.  b)     To  whom  it  may  be.  SSon?^^- 

Ibn^irc.  (A) 

f  !•    A    Refignation  ought  to  be  to  the  immediate  ordinary^  and  not  ^^  .'^  .^  ^ 
'**'    to  the  mediate  ordinary.     D.  13  EL  294.  b.]  rule  in  tba 

canon  lair 
thdi  tifmd  turn  fieri  dthet  rent/ndathf  0f¥d  quern  pet'mtre  Mgnofiitur  t'mfrtaMtio*     Godolph.  Hep.  284* 

cap.  45.  f.  3. L-.S.  P.  Dod.  of  Adv.  81.  Left.  15. —A  refignation  (efpecianv  of  a  henefictt 

with  cure)  cannot  be  made  to  void  the  fame  by  the  fole  ^€t  of  the  incunbeot,  bat  the'  ordinary  muft 
for  that  end  al/b  accept  it,  and  declare  the  church  void  j  and  till  then  the  patron's  new  prefentation 
«W  be  n«n  }^  and  die  reafon  of  the  law  In  this  cafe  is  pertly  beeaufe  t)ie  ordinary  is  to  give  notice 
€f  a  fdif  nation  to  the  patron,  and  that  he  may  prefent  again,  and  if  he  do  not  within  6  n>onths  after 
iMdce,  tiiat  the  ordinary  may  provide  for  the  church ;  but  more  efpecially,  I  fuppofe,  beeaufe  the 
biibop  having  cure  of  ail  fouls  within  his  diocefs,  is  to  fee  that  the  paAon  to  whom  he  has  conmiittedy 
end  who  have  undertaken  the  cure,  and  in  whom  tliereby  the  people  have  an  lntet«ft,  do  not  without  a 
veafofiable  caufe  leave  thrir  charge ;  that  it  be  not  for  money,  Set  ci  toilve  a  lay^converfiitiony  whicll 
lie  u  oocco  fiifrer.     WatC  Coop.  Inc.  8vo.  68.  cap.  5. 

.   [2.  A  prebendary  cannot  rcfign  to  the  king^  becsiufe  though  he  WatfComp. 
hi  the  fuprcmc  ordinary,  yet  he  b  not  the  immediate  ordinary,  ^^^^[  ^^\^ 

and 


SS9  l^tedmtatf on. 

«.  c.  and  and  he  is  not  bound  to  give  •  noty;^  to  the  patron  as  the  onfinary 
pJrtA^  ought,  nor  can  make  coDation  of  himfelf,  but  ought  to  prcfcntto 
t.  wal-    the  onliaarf.  iB.  13  £}.  25i4«.b.] 

aoicD. 

.  •  S.  P.  Dod.  of  Adv.  ^1.  Lea.  1 5. ^Refijputioii  to  the  kbtg  iy  m  lum  of  Welb,  «m  adiidpl 

good  and  effe^al,  in  as  much  as  be  was  held  of  the  chvrch  of  Eaglaod,  and  as  good  as  if  ic  kid 
been  ma<ic  to  the  biihop,  and  the  dflMtiy  ma  T9id  dwcky.  A4i«3ged»  Nifi.  D.  soj.  b.  Mich. 
22  &  23  EIU.  PoUaid  T,  Watnmd. 

WatCCoflip.  3.  R^gflation  cannot  be  but  to  a  fuperwr  i  per  Coke;  ^uod 
Inc.  s^.  Haughton  conceffit.  And  per  Coke,  a  bifhop  cannot  refign  to  the 
ritts^fct*  dean  and  chapter.  Roll,  R.  137.  Hill.  12  Jac.  B.  R.  Anon. 
Watf.Comp.  4.  "Where  tnvo  perfons  have  the  donation  rfa  donative  as  fbuodcrs 
J'^'ca*^^'  a  refignation  to  one  of  them  is  good.  Refolved  Cro.  J.  6^.  Pafch 
citts^lc?'    3  Jac.  B.  R.  Fairchild  ▼.  Gayer. 

And  being 

ande  to  one  of  the  pattons  and  a  ftrangery  yet  it  is  good  to  both  patroasy  add  void  to  the  inB|er» 

and  efpeciaily  it  being  made  (ec  qiubufcnn^ue  aliis  pcifoois^  who  have  intcfcft.  Sec.)     Yelv.  6o« 


(F.  b.  2)  '  How  Refignation  may  be.     And  wbcn] 

and  the  Effe£l  thereof. 

I.  T  F  f^vo  parfins  refign  eaufa  permutationis^  the  church  is  not 
*'  thereby  void ;   for  this  is  not  abfolute^   but  conditiaasL 
3  Bulf.  218.  Arg.  cites  4  E.  3. 

2.  in  fcire  facias  upon  an  ^nirvA^y  recovered  ugainfi  a  parfat, 

the  defendant /aid,  thatfuch  a  dajj  &c.  at  B.  in  anotber  eountj^  bt 

reftgned  into  the  bands  of  the  hi/bop  of  L*  ordinary  there^  vubo  aoaftd 

hf  andfo  it  remains  in  the  hands  of  the  bififop ;   jadgment  of  die 

writ,  and  no  plea ;    for  it  is  only  argument,  and  fo  it  fcems  diat 

htjballfay  that  not  parfon^  or  traverfe  that  be  was  noi  parfm  the  day 

of  the  writ  purchafed  nor  after*    Br.  Traverfe  per,  &c.  pL  223. 

cites  7  £•  4.  15,  i6. 

r  760  1       ^3'  Refignation  or  deprivation  Jball  not  abate  the   nvritj  and 

SeeEftate,    jet  fuch  a£ls  by  a  parfon,  prd)end,  8cc.  Jball  avmd  kefismaii 

(Q^a.  xo.)  by  him  who  refigns  or  is  deprived*    Br.  Depofition,  pi.  8.  cites 

15  Afll  8. 
iz  Mod.          4*  If  an  incumbent  refigns,  yet  till  the  ordinary  agreei  thm- 
276.  Hill,    to   he   remains  incumbent   ftill.    Arg.  Lane  4.   Mich.   3  Jsc. 
I^f;*^  in  cafe  of  Bret  v.  Johnfon. Cites  it  as  lately  fo  adjudged 

Adains.1.     10  C«  B. 

Aadifapre- 

licfitadon  be  made  by  the  patron  before  the  agicemcnty  and  the  btihop  admits,  inftitates,  and  lodaAi 

upon  fnch  pfcfentation>  it  is  void ;  for  the  church  was  full.     Cro.  J.  197.  Mich.  5  Jac.  B.  R* 

Fame  v ■■  ■    It  only  puts  the  ficehold  in  ahtyanc*  till  the  ordinary  aocc^     Aif-  3  JM» 

107.  in  the  cafe  of  TaoMrsoN  v.  Liach,  cites  Cro.  J.  198.  D.  ^^  Br.  tit.  Bar.  Sx.  Vclv.  6r* 
Sid.  387.^-^Re6faalion  r«  s  pri&«r  mahes  not  the  chuich  Toid  tiU  it  be  accepted  by  the  bidwp^  swi 
mkntwUdgtd  by  him  \  (6  that  a  prefentation  in  the  meantime  is  void,  and  fpecial  vadift  fia^og  sa 
hiftnunent  under  feal  of  the  bifhop,  en  which  was  iodoried,  that  the  nfignatioo  was  acknowledged  m4 
Mccefttni  Iy  sht  ht/htf^  ii  not  an  abfolute  finding  that  it  was  a  rciignatioo  in  fado.  Noy.  147.  Snith 
Va  FoK. 

5.  After  a  clerk  has  taken  injlitution^  he  may  avoid  the  church 
again  by  refignation  befon  induilion*  Watf.  Comp*  Inc.  Sto.  50* 
•ap^  4. 


l^ten^ntAtiotu  z^ 


(G.  b)  '  Voidaoce*  DiJpMjSaioft.  In  what  Cafes 
the  Dilpcn£ation  of  the  Pope  Jball  prevent  a  Void^ 
cnu. 

[l.  xH  \!^^ga^\aA granUi to  an  iftctnniefit,  being  a  bj/hp  fleS  Tbe  My 
^  before  confecration,  that  hejbedl  retain  the  benefice  wkh  the  ^»>"clf 
bUhopriCf  yet  this  fliali  not  prevent  the  avoidance  \  for  it  is  void  dHu^gahS 
by  the  eommon  law^  and  the  pope  could  not  change  the  law.  K..  Viihop  . 
Oubitattir.     11  H.  4.  3B.  59-  76.]  tl'^Jt 

Vifliop  of  St.  D«  of  tbe  prebend  of  C.  in  the  church  of  Sarum»  mk  cmniid  that  M,  Bijh^  cf  S^^t^ 
freftmid  ihit  fiune  £f .  C»  m&w  hi/ttp  cf  St.  D.  to  tbt  (kid  fntead,  and  afur  tbt  iUbof  wat  twamfiat^  m 
Both  oadWtliMf  by  which  the  temporaloes  came  to  the  hands  of  the  king,  and  a&er  tne  laid  H.  C*  jrrhTn^ 
ttrj  was  nude  and  created  biihop  of  St.  D.  by  which  the  picbcnd  voided,  ftc.  (For  it  wai  agreed, 
Cbat  where  an  incambeat  is  created  a  biih9p»  that  his  ancient  benefices  are  void  io  fad  imaediatdy^ 
ibr  feveadgn  cannot  «(e  the  office  of  k  fubjea ;  quod  nota.)  And  the  Stjbtf  of  Ssrum  made  itr  js 
fttr^m  as  above»  i^  whkb  be  wude  e^Umt'm^  mhfyue  hoc  that  tbt  freiend  voided^  the' temfftaltkt  being  m 
the  bands  of  the  kixg,  and  the  inmrnbent  S.  b'psf  of  St.  D.  fmidy  that  the  bijbcf  of  Santm  prefentti 
boMj  by  which  he  continued  p^Jefftoriy  abjque  hoc,  that  the  chart h  tf sided  the  retuporgitieSf  being  in  tbt 
bands  of  the  Unit  ft  •<»  allocaiur  without  makuig  title,  by  which  hefaidf  that  before  be  was  created 
s  bi/b^f  the  fofe  gmnted  to  him  to  retain  his  anc'unt  bcM^es,  h  wbieb  he  retained  it^  Sec.  And 
there  it  is  agreed  by  Thim.  Hill,  and  Colpeper,  that  the  grant  of  the  pope  cannot  change  the  biw  of 
tngland,  and  afber  the  king  kft  his  cmnt  in  another  term^  and  counted  npon  the  fiatnte  of  frovijkns  ;  aii4 
per  HuUl  and  Thirn.  this  grant  to  retain  is  no  collation,  refervatson,  nor  provifion,  and  theKfote  out 
of  the  cafe  of  the  ftaiute  \  but  Hill  and  Culpeper  contra ;  and  per  Hill,  the  king  is  patron  param9ntit 
the  bUhop»  though  the  biihop  be  jamediate  patron  |  and  it  was  agreed,  that  by  the  creation  into  a 
hifliop  the  church  is  wad  in  fa3  immediateij,  and  the  patron  may  prefent.     Br.  Quare  Impedit,  pi.  ri« 

cites  II  R  4.  37.  59* Br*  Prerogative,  pi.  i^.  dtes  S.  C.  and  fays,  (juiere  dc  toio.-»«— Vanghaa 

Cfa.  ]•  lays,  their  meaning  ia  to  be  learned,  who  fay,  that  an  incuiibent*s  benefice  is  void  by  the 
common  Jaw,  and  not  by  the  canon  law  ypon  his  being  made  a  biihop.  The  words  of  Thiraing,  wl^ 
was  Ch.  J.  in  this  cafe  of  ii  H.  4.  are,  «  That  he  fuppofed,  that  when  a  man  beneficed  is  made  a 
**  biihop,  ir  is' by  the  Uw  of  holy  church  that  his  benefice  becomes  void;  and  tha^the  fame  law 
»  which  give  the  voidanca,  may  caofe  that  It  ihall  not  be  void,  and  that  that  concerns  the  power  of 
*'  the  pope«^*  And  Vaughan  fays,  the  common  law  docs  not  prohibit  p)uraiicJes,>nor  make  a  voidanceof 
ik  benefice  when  the  incumbent  is  biihop,  but  it  is  by  thi  ancieac  ecclefiailical  law  of  Englajidt 
Vaog.  aa.  u  cafe  of  Edes  v.  Walter,  Biihop  of  Oxford. 

0 

2*  In  a  quare  impedit,  the  defendant  pleaded  in  bar  the  Jiattde 
1l\  H.Z.  that  if  the  incumbent  hath  a  benefice  with  cure  of 
fte  yearly  value  of  81.  and  is  indufied  into  another,  &c.  the 
firft  (hall  be  void^  and  alleged  that  the  former  incumbent  had, 
&C.  The  plaintiff  replied  the  ftatute  25  H.  8.  that  a  chaplain 
to  an  eaifl  might  have  a  difpenfation  to  hold  two  livings,  and 
that  the  former  incumbent  was  fuch.  And  the  quellion  w'as, 
whether  the  pope  before  tbatjiatute  could  grant  fuch  ^fpenfations  at 
nmrmn  law ;  and  it  was  argued  that  he  might,  for  at  firtl  every 
bifbap  bad  power  to  grant  difpenfations  for  pluralities,  till  they 
by  their  indifcretion  loft  their  power,  and  it  wis  abrogated  by  [  3^*  3 
a  general  council  held  anno  1273,  to  which  council  this  nation 
feat  two  bifliops ;  and  this  conftitution  has  been  received  Gnce  till 
H.  8/s  time  \  but  the  court  did  not  fpeak  to  it  \  l^ut  the  plaintiff 
Sras  io  diicouraged  that  he  would  not  proceed*  And  fie  pendebat. 
Mo.  119.  pi.  264.  Mich.  24  &  25  Eliz.  Dolman  v.  Biihop.  of 


:fii  j^tefentatloit^ 


*  (G.  b.  a)    [Voidance»    Difpcnfation.]  -  Hmalitfi 

Ci*  I F  an  incumbent  has  a  difpenfation  for  a  plurality  from  the 

-^  pope,  and  he  totes  a  fecvnd  benefice^  he   may  keep  bedi, 

and  neither  (hall  be  void,  f  becaufe  it  is  not  a  vndance  kj  cwfh- 

j|-PoL359.^  jwpff  /bw,  iut  by  a  canon  and  lav)  of  the  church:    and  thoefore 

*  the  church  may  difpenfe  with  it.     1 1  H.  4.  60.  b.j 


•Theie  it 
a»  letter  to 
tfus.ia  Roll. 

JLord  Co*  J. 
Vaoghan 


notice, 

that  it  pailes  in  the  new  tiooks  for  current,  that  in  cafe  of  pluralities  the  Toidance  is  Vf  the  caiM 
fafvr,  and  therefore  may  be  difpenfed*  with  by  the  £une  law ;  bvt  that  in  cafe  of  a  biikop  mada  the  Wil* 
aace  is  by  the  common  law;  bat  he  fays,  that  if  the  canon  bw  be  mode,  part  of  the  law  of  liua  laaly 
then  it  is  as  mucli  a  law  of  the  land,  and  as  well  and  by  the  fame  authority  as  any  other  part  of  dw 
Inr  of  the  land  ;  and  if  it  be  not  made  the  law  of  the  land,  then  hath  it  no  more  effed  than  a  law  of 
Vtvpia ;  therefore  the  canoo  law  here  is  the  law  of  the  land.  Vaug.  21*  in  cafe  of  £dcs  ▼•  Wakcr 
B^  of  Oxfoid. 

[2.  If  a  parfon  has  a  difpenfation  to  retain  the  benefice,  ifle 
enters  into  religion^  the  church  fhall  not  rotd  if  the  entry  into  re* 
ligion  be  afterwards.    Dubitatur.  11  H«  4.  6o.  b.  77.  b.] 
Sr.  Frema-       |^  j.  A  monl  or  fuch  religious  cannot  have  benefice  by  lKencC| 
^'  M  h!*  ^^^^^  ^  ^^^  ^  ^^^  ^f  ^^^P^^<^*     1 1  H.  4.  78.    Q^rc.] 

4*  yj»  where  it  was  Cud  by  fome  that  it  had  been  ufed  to  make  difpenfacions,  and  to  grant  to  one  who 
cntaed  into  teligion  to  retain  his  firft  benefices. 

4.  If  an  incumbent  has  difpenfation  to  retain  the  benefice^  thou^ 

he  be  deprived;  this  (hall  not  fave  the  avoidance,  if  he  be  deprived 

after  \  (for  it  feems  it  is  repugnant.)    Contra  1 1  H.  4.  60.  b.] 

So  if  fhch  a        [5-  If  a  baftard  be  a  parfon,  if  the  pope  makes  him  able  b^rt 

perfonob      privation^  he  Qiall  retain  the  benefice.     11  H.  4.  78.     Granted. 

^atlon^'    (It  feems  he  fhall  not  be  deprived  in  this  cafe.] 

from  the  king  or  archbiihop  before  he  be  deprived,  he  fhall  retain  the  benefice.  Watf.  Comp.  Inc*  Sso. 
^57*  <^P«  '4*  ^^^^  II  H.  4.-  sS.  76,  77.  &c. 


(H.  b)     In  what  Cafes  the  Difpenfation  of  the  King 

{hall  prevent  a  Voidance* 

J  Mo.  542.  [  I.  T  F  the  king  gives  licence  to  an  incumbent  to  be  incttmbent  and 
pi.  719.S.  c.         A  bifljopi  if  he  be  made  bifliop  after,  the  benefice  {ball  not 

fofv^*.i!L  ^oi<l-     1 1  H.  4.  60.  H.  39  El.  B.  R.  between  %  A&miger  a«» 

Cro.E.  541.  Holland.    Per  Curiam  refolved.] 
niu.  39 

Elif.  S.  C.  adjomatur. Cro.E.  601.  S.C.  and  P.  refoWed.  ■■4  Rep.  75.  a.  S.C.  k| 

llame  of  liolJand*s  cafe. 

If  H. 4.38.       [2.  Henry  de  Bhis  the  brother  of  King  Stephen,  was  fc"4^of 
^t^^d  w     Winchefter  and  abbot  of  Glaffenbury .     Liber  Succefiionis,  1 9.] 


this  cafe,  and  faid  that  the  fame  pcrfon  had  the  poflTcflions  and  the  dignities  of  them  at  the  faaie 

-In  the  time  of  H.  6.  Henry  Beaufort  the  W\ng\  great  unc»c,  being  aiade  cardinal,  had  the  pope's 


carainai,  oocainea  cue  pope  s  ouu  w  jc4«iu  m^  «#^.»vyw«y/rii,  »y   M^m  —  j^.,^.— .  — _,   r.   j./ 
aU*y  cf  St,  jilhpfTt  in  ftrpetual  rmmtnfam,  he  hcla  both  during  his  iilc  b)  viriue  of  this  dilpcnlJ 
Dav.  Rep.  Sc.  a.  cice^  27  H.  S.  15*  U. 

« [ 362  ] 


iptefentattoit'  S^ 


(I.  b)     In  what  Cafes  the  Difpenfation  of  the  Popp 
.  fubfequent  fhall  toll  the  Benefit  of  a  Voidance. 
[Foidance  by  the  Canon  or  by  Statute^  When  and 
in  what  Cafes.     And  Pleadings.] 

[l.  |F  an  incumhent  if  created  li/bop^  the  difp^nfition  of  the  ^'^tL 

pope  after  to  retain  the  benefice  alfo  fhall  not  ottft  the  pi'.  3!  in  the 
patron  of  the  prefenlmcnt.  1 1  H;  44  38.  b.  59.  b.  78;  b*  clearly  notes  thtse. 
Agreed.] 

[2.  If  an  incumbent  ef  a  church  nmtb  curt  under  %h  per  annuftif  «  if^f^^ 
tahi  a/econd  benefice  with  cttrcy  in  which  he  is  alfo  inftituted  and  tht  ftatat« 
ittduHedy  by  which  the  firft  is  void  agaiiiff  the  patron,  fo  that  he  **^**  "•  *• 
xliay  prcfcnt,  but  before  prefentatiort  the  archbijhop  by  fdrce  of  the  ^^^ 
ftatute  of  25  H,  8.  gives  to  him  a  licence  ^perinde  valere  to  hold  the  bentficci,  it 
I  ft  with  the  2d  benefice,  though  he  was  inftituted  and  indu5ledbe»  ^'j' "a^^-** 
f9re  into  both  i  this  is  not  %  good  licence,  though  confirmed  ac-  f  ptriTi 
cording  to  the  ftatute  to  take  away  the  prefentment  of  the  pa-*  y^imxtimtht 
tron,  though  it  is  a  voidance  by  force  of  the  canon,  and  not  by  fp'^^^^^^^w 
force  of  the  ftatute  of  ai  /f.  8.  For  by  the  canoH  the  firft  benefice  ^ton\n%^ 
wai^  fo  Yoid,  that  the  patron  might  h»Te  prefentecl  before  any  de-  the  law  wu 
priYalion }  and  therefore  after  fuch  time  as  the  patron  had  power  |?  ^^  "■* 
10  prcfcnt,    this  power  cfannot  be   taken  away  by  a   licence.  chapimncD 
Trin.  14  Car.  B.  R.  between  BaLi^ock  and  the  KiNC,  in  writ  m>Uemeoi 
of  error  upon  a  judgment  in  Bank  in  quare  impedit,  where  it  was  ""**  "*a^? 
fo  adjudged  upon  a  demUrrer  \  and  now  per  Curiam  of  B.  R.  ;«^  cUtiamt 
accordingly  refolved,   but  day  given  over  to  Michaelmas  term.  »hathunt 
But  afterwards  in  the  fame  Trinity  term  adjudged  accordingly  i^g^^*S!l 
per  Curiam.     Intratur.  13  Car.  Rot^  1259.]  Popham. 

Goldib.  164^ 
HiU«  43  £!ii.  it  the  cafe  of  Robim  t.  PrmoM 

[3.  If  an  incumberit  of  ^  church  with  dure  above  8/.  vain/,  Se*S.C. 

afterwards  is  prefented  and  tjijlituted  into  a  2d  benefice  vJith  curcf  f^.*^  ^g^ 

but  before  induSlion  into  it  he  is  made  a  chaplain  within  2 1  //.  8.  by  name  of 

and  after  obtains  a  difpenfation  according  to  the  iJ  M,  2r,   to  hold  RoWni  ti 

both ;  this   difpenfation   is   not  good,  becaufe  though   the   2d  x'T^^^^'T^ 

church  was  not  void  within  21  H.  8.  before  f  indu£tion,  yet  it  if  _^ '  \  ^ 

was  Toid  by  the  inftitution  by  the  canon ;  fo  that  the  patfon  might  Ocrrard  and 

have  prefented,  the  which  cannot  be  taken  away  by  a  retainer  P»;»nce.  And 

and  qualification  after.     Co-  4.  Digby,  79.     RefoWed*]  Thtj^Lt 

doubted  If  the  qtulification  and  difpenfation  which  came  after  the  inftitution^  »nd  before  the  indu^ioa 
to  the  fcoond  benefice,  be  fuffietenc  by  the  proviib  of  the  ftatute  of  it  H.  8.  to  retain  both  benefices  (. 
tnd  Popham  and  Gawdy  thought  that  it  was'  not  fui!iclent,  becaufe  the  indu^fton  fhall  have  relation  tor 
tik  inftttatloo,  and  the  Benefice;  is  taken  by  the  institution  ;  and  the  inttrnt  of  ihe  ftatvie  ^as  hot,  that 
tbe  qualification  fhould  ferve  them  who  might  obt»n  two  benefices,  but  that  firft  they  fliouid  be  chap* 
]aiaa  retained,  and  quali6cd  or  graduates,  and  then  to  acquire  the  benefices ;  and  if  it  fhall  be  allowed  ' 
#ttt  tbe  firft  benefice  fhall  not'bt  void  till  indu^ion,  one  might  by  covin  obtain  ao  benefices,  and  not  btf 
S&duAed  to  any,  and  would  oe?er  take  difpenfation  till  he  had  firft  the  benefice  ;  buc  Fenner  and  Clencb 
•  contra,  that  the  qnalification  and  difpenfation  is  time  enough  before  induction  t  and  after  at  a  convo* 
cation  of  aU  the  jafQc«  of  SngUad^  HiU.  41  Eli*,  tbcy  a^Ad  with  Pophtoi  and  Gawdy,  by  which 
Toi.  XVII.  £  <  Clancii 


t  ^iS>  Ptefentatton. 

Clench  and  Ftnoer  motatit  opmioai^s  afTented  to  tbe  jtidgmait  for  die  pbSndflT,       ■  ColdA.  liu 
pi.  97.  S«  C— Jenk.  173.  pi.  42.  S.  C, 

4.  King  H.  4.  ptcfented  one  that  was  incapahh  of  his  prefenta* 

tion,  and  the  prel\ntee  was  thereby,  admitted,  inftitutcdi  and  nH 

C  363  ]    duBei^  arid,  afterward  the  pope  enabled  the  prcfentee  by  his  bull, 

ydt  the  king  had  a  fcire  facias,  and  thereby  recovered  his  prefenta- 

tion  again,  becaufe  the  incumbent  was  not  capable  when  he  was 

prefented.     Dod.  of  Adv.  74.  Left.  14. 

2i/r.  S.  13.       5.  21  iy.  8.  I3«y^  9-  enafls,  *£h2Lt  if  atij  ptrfin  havhtg  aUnefice 

/ '^"'d*'    ^^^  cure  of  fouls  ^  being  of  the  yearly  value  r^  81.  cr  ahve^  acceft 

thcieibre       another  ivltb  cure  of  fouls  y  and  be  infituted  and  tnduBed  mfoffeKon  tf 

need  not  to     the  fame ^  immediately  uponfuch  pcfftjfton  thereof  the  frfl  henefcefiuXl 

be  pleaded,     be  adjudged  *  void. 

or  Afiy  part  •'      ° 

thereof.     Cro.  E.  601.  Arm'grrr.  HdUnd.— — ^Mo.  542.  S.  C.  aod  P.-  81.  tiIuc  of  a  chardi 

^>^l  be  a€cotfnteAai  it  is  valued  in  ttie  valu;*cion  6f  the  benefices,  and  not  aocorJuig  :o  the  true  value,  as 
it  \\  upiB  improvement,  though  opinions  have  dxfl^ercd  before  \  for  the  fia;nlc  intends  as  it  v^as  vdM 
in  the  ancient  b^^ok  of  I'irfl  Fruits  and  Ten:hi>,  >fchkh  wa»  taxed  3,9  £•  i.  And  aticr,  when  anodrr 
▼fSuation  was  made  26  H.  S.  t(»en  according  to  that  valuation.  Cro.  C.  456.  citss  Ic  as  adjudged 
8  Car.  an  C.  B.  in  cafe  of  Drake  v.  Hill. 

Avrrrnf^  in  gereraly  tb  J',  it  is  cf  f  1.  va'ue,  ia  fufficient,  without  faying  it  is  of  fuch  value  in  ti« 
Queen's  bocks,  and  ii  Hi^li  be  taken  to  be  according  to  the  true  value  thereof.  Cro.  L.  Ss>  Boai  v. 
Tndui.«*]t  ihall  be  accounted  tccording  to  the  very  value  of  the  church.  No}-,  3S.  Bene  v.  Tik- 
k^L^Same  cafes  cited  Watf.  Comp.  inc.  Svo.  6.  cap.  a.-  In  all  precedents  of  pleadings  foaadei 
upon  the  (tatuteof  21  H.  S.  .it  isexpitfJy  alleged  that  the  lil  benefice  at  the  time  ot' accepting  tkcsd, 
was  of  ihe  annua]  value  o(  3 1.  and  fo  aire  the  piecedencs  in  Co.  Fnt.  369.  c.  512.  a.  Winch.  670  aod 
857.  And  it  feems  alfo  that  where  a  ven'.^ff  fiund  that  tie  td  benefice  h  kjw  *.ftbe  cLar  yearly  vjhe 
ef'.$oL  it  is  uttetiy  iromjtirri.-l ;  for  in  a  ti'iaj^  at  bar  of  B.  R.  HiU.  a  W  &  M.  in  ejedmeat  hf 
JoKEa  kflee  of  Dr.  Rascarp  dean  of  Windforv.  Dr.  Sambrs  dean  of  Gucmfcys  for  the  reAoiy 
«f  H.  in  the  county  of  Oxford,  it  was  agreed  by  all  the  juftices  that  the  value  ffaaM  be  according  to  the 
va!utfion  in  the  king^s  bonks  \  and  the  fame  refolution  wjs  per  tot.  Cur.  in  tiie  Exchequer,  6  Nor. 
]^92.  in  acaufe  between  SrAMr  and  Ayltfp£,  by  bill,  a  i»utw.  1305.  in  the  cafe  ot  SHAart  r. 
FaxN CB,  the  reporter  fays  he  hrd  this  by  (lood  information  j  and  adds,  that  if  t^  value  (hall  be  taken 
at  it  was  fo  nsany  years  hcf*»rc  the  vfditl,  to  whar  pupvife  cin  it  b"  to  find  by  t}ic  xerd'^A,  that  then  if 
was  of  the  real  annual  value  ot  5CI.  For  if  the  value  thcicwf  ihall'  be  t3ken,  a^  it  was  io  ttie  laft  buok  of 
thef  irft  Fruits,  thii  was  26  P.  S. 

In  quare  impedit  the  i>i«incitV  fct  forth,  that  he  w3^  fr-frd  in  fee  of  the  advowfon,  and  prefenced  A* 
who  took  another  benefice,  ard  fo  the  church  became  void  per  ;:cceptationem  ahcrius  bcneficii ;  asd 
the  defendant  demancd,  brcsafj  he  dcth  not  /hew  the  value  of  the  ad  benefice,  nor  that  there  was  care 
of  feuls  belonging  to  it ;  and  lefolved  per  Curiam,  that  he  need  not,  the  plaintiff  himfeif  being  right- 
ful patron  ;  but  otherwifo  it  is  the  flaintifFdid  (o  to  irtitle  himfeif  by  a  lapfe,  there  he  ought  to  &e« 
thefe  particuiais,  that  it  might  appc<ir  to  be  a  celfion  within  tlie  ftatutethat  the  patron  ought  to  take 
notice  of  j  but  to  the  patron  it  is  fufficient  that  the  bcn.nce  be  void  ;  and  although  the  fecond  beoe* 
fice  be  but  of  tbe  value  of  ?os.  per  ann.  yet  the  patton  may  take  notice  of  i:,  if  he  will ;  bo:  he  ii 
hound  to  take  niM ice  of  it  according  to  Hol.LA^D'5  case,  i  Co.  And  ififTucbe  tai^en  rn  vacavit 
per  oaiiionem,  yet  if  it  be  found  quod  vacavit  per  mortem,  it  is  for  the  plainttffit  he  be  panvo,  accoid- 
log  to  I  Inil.  zSa.  And  fo  the  demurrer  was  over- ruled.  Frcem.  Rep.  241,  242.  pi.  153.  Bill* 
1677.     Pridgcon's  cafe. 

If  there  are  two  parjoat  of  cne  elmrch,  and  each  of  them  has  the  entire  core  of  the  paiilh,  and  Mi 
the  benefices  of  the  value  of  81.  per  ann.  one  efies^  anJ  tbe  iber  is  preftntedy  this  is  a  plurality  witbia 
the  21  H.  I.  13.  and  is  within  the  intent  of  the  ftatutc,  that  none  ihall  have  two  livings  or  bcncficts 
with  care.  Cro.  £.  351.  Anon.  Hob.  158.  S.  P.  but  fays,  that  if  the  churches  hid  been  uaitei 
before,  and  then  a  parfon  had  been  prefented,  d^c.  to  the  onited  chutches,  it  had  been  ocherwile. 

Let  the  v«.  S.  lo.  Itfboll  he  lawful  for  the  patron  thereof  t9  prefont  andher 
ch'urch  !l*  ^  ^f  ^^^  incumbent  had  died  or  reftgnedy  any  Rcmce^  union^  or  athtr 
wbatitviii,  difpenfiition  to  the  contrary  notwithfianding. 

•hep«»tnn,if 

he  pleafes,  may  prefent  upon  the  taking  of  the  2d  benefice.     Per  Vaughan  Ch.  J.  in  defifcrtag  tk 

opinion  of  the  Court.     Frcem.  Rep.  51.  pi.  64.  in  cafe  of  Shute  v.  Higdea. 

Since  the  ftatute  of  21  H.  8.  there  have  been  divers  generai pardomi^  and  BO  phmlioes  Wtre Of 
conceived  to  be  withia  them.    Cro.  C.  3)iS.  in  cafe  of  the  King  v.  Prjft. 

ILii- 
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S.  Tl.  Every  Hcenciy  union j  or  other  difpenfathn  obiained  contrary  The^^« 

to  tiis  aajhall  be  void.  ^ rZt  a 

S.  12.  If  any  perfon  obtain  (from  Rome  or  elfenvhen)  any  licence ^  n,j„  tobkvt ' 

ttnton^  toleration y  or  difpenfationy  to  receive  any  beftefce  tvith  curCy  he  tbrtt  k'/bbp" 

fiaJl forfeit  20/.  to  bi  divided  betwixt  thi  hitig  and  the  profecntor,  S  J^t 

pi.  13.  ci:«  r  I  H.  4.  6,  7.   Per  Horton,  to  which  Haokford  agreed ['-  All  the  editions  of  Br, 

have  the  word  (not),  but  the  V'eJr  Book  is  in  the  affirmative,  if  witri  the  copl^rnt  ot  the  pitrons.]  — ^ 
And  m  the  cafe  of  Edei  v.  Walter  bifliop  of  Oxford.  Vaagh.  i*;.  Vau  £h;n  Ch.  J.  cites  S.  C.  accord* 
ifigl^y  and  that  if  it  were  with-tot  ths  confcnt  of  the  patrons,  it  was  nut  dilMiifii^  10  hofJ,  but  wis  t 
granttog  away  the  prorer:y  of  the  patrons,  which  a  difpenfation  could  n  >t  --<;i.li'lmua  CV'»fr  D.  0« 
archid:aconus  -f  Le*fcCnfis  fin  SufTex]  Sc  erc.cila  Paulinsp  caRoij"ctis''ic6.ic'^ti.vius  coniccrarus  eft  ill 
cpifcopum  ecclefix  £xon:cniis  una  cum  b^t/b-jricn^  &  £aiiguricnQ  Nuvciiiu.'»s  11,  159S.  CoJwiu  de  ' 
Pixittltbus,  ^yS.  f.  ^S. 

A.  bad  a  difpoTjliiJin  from  the  arcljbl'Tiop  cf  Canterbury  to  boH  %  f'h^ff,  ai^J  th?  ^ttfrn  txnjirmtd 
the  dl(f  iujut'ioitj  wic'i  a  ».»  oljlantf  .iliquj  ttaluro.  A.  hid  one  bencSce  bv'tiirc  of  rKc  girtof  c.c  quCea, 
•nd  now  took  two  ni  ^rr  ;  but  adj  id^c.l  ihat  th?  firit  was  wo'iA  by   toe  ii  II.  t.  D.  3(;i-b.  pJ.  23. 

Coif's  caie. If  a  man  takrs  a  tri.-iify  whic'i  is  not  a.lowcl  hini,  he  c.in  'ot  Lv  l"  a:  take  two  benc« 

flcss,  becaufc  his  difpcnUtioa  i*s  void.     Per  H.barc  Ch.  J.  Hob.   15S.  in  cal'e  or  C-it  and  Giover  r^ 
Bi/hop  of  Coventry. 

If  a  parfan  has  a  benefice  ab.'>ve  ol.  per  ann.  and  thrn  he  faifs  a  iA  itneli  t  KLt'h  a  J'/^cpfathn^  and 
then  takes  tf  3<f,   Yix^ijitfl  lenffiie'u  'nly  t'^H.      A- judged  p*r  Cuinm.     Gidb.  15:,    p!. '-1.01.  Mi.h.  ^ 

Jac.  C.  B.  Anon. Rpf»iveJ  that  th*:  ti:ft  is  vr>id  by  tSc  J5a:;jte  of  2  !  H.  t>    c«p.  T  V  4-  I'C.  i-jy. 

pi.  378.   Anon,  feemi  to  be  S.  C. — S.  P.  .ktid  ihe%]u?flioa  v\a>,  Wlrrhcr  botn  ilic  fi.fl  boncficftl 

Or  the  £tfi  only  fhcuid  be  void  }    f  rA  Heron  faid  it  was  a^juvi^ei  tb^t  bjth  if  then  ih  u  d  be  void. 
Koy,  14.9.     The  King  v.  the  \\\\[\  'p  nf  Ch-c  e  ^cr. 

If  a  man  has  a  b.-ncfice  with  cure  w-Jrih  jb>ve  SI.  he  cannot  \vhh  ti:  qn  jIIH  cation  and  difpenfation 
pr'j<-vre  Mr.otbcr  Kvhb  ture  to  br  un.t  d  to  .r  j/'.f/-,  thouj^h  tlicy  mako  uut  one  ofo' ncc  j  for  thi*  caucefof 
union  is  provided  tbr  by  cxpreti^  name,  iiuc  of  unions  bcfoic  i  mhi  of  jp.  ):her  m-nd,  and  toIcrariooA 
aic  aifi>  excluded,  which  is  a  pn  per  word  f  n  tbis  cafe  of  corrnendara  tc  r.p..:a  y  ;  tar  it  is  not  allowed 
bat  tolerated,  non  przcepto  frd  pcrm-lfione,  as  ihe  c^non  fp^aks.  «"cr  M-.biit  Ch.  J.  Hob.  158.  in 
citiof  Colt  and  Clover  v.  Bifbop  of  Co\entry  and  l.'t;bn"ld  — — W;»tr.  C  oinp.  inc  J-vo.  318.  cap.  16, 
cit«  S.  C.  Bur  Dr.  Watfon  ftyj,  he  rather  thi.ks  that  the  fl  .tux  i&  n.»t  pro'r.uit.»ry  of  perpnutl 
unions,  but  hath  refpcc^  to  temporary  unions  oniy,  as  for  the  life  of  one  incu:nbtnt,  which  :ne  archr« 
^rihop  may  make,  and  foin:.times  hath  macie. 


•       X        .'./^  «"»*         '       V  '  *  u  <j      ' '  —  vni*«»ij  i»n'^f 

Mints f  may  Jo  keep  each  of  them  2  bnieficvs  luith  cnre»  tapable  of  a 

pluraiity 
within  this  tiatuce.     1  Saik.  16:.     Adjudge i  X.Iich.  12  M.  3.  in  ^.  !(.•  and  a.^rmed  in  Caoi.  ^cac» 
*  byamajoiity  of  oi.e.     Brown  v.  lAu^^. 

S,  20.  The  brethren  and /on  f  of  tempTrai  lords  (born  in  nvedlock) 
may  pur  chafe  fit  ch  licence  or  difptnfationy  to  keep  as  many  henefces  v^ith 
iurCy  as  the  chipla'ns  of  a  duke  or  arckbifJjop, 

S.  11.  The  brethren  orfns  (born  in  wtdlod)  of  every  h night  may 
beep  tvuo  nvith  cure* 

5.  22.  Provided  that  the  chaplain y  Jo  keeping  benefices  ti^iih  r//;v,   Artfm'ner 
fball  (luhere  needfhallbe)  have  letters  under  tkefg:i  orjcalofthe  hingy  within  thi* 
or  other  their  lord  and  mailer y  te/Iifying  whofe  ihaplaif.s  thcK  Ley  or  elfe  ^^'f""  ?"^^, 
not  to  enjoy Jucb pturaltty  oj  bcnejices.  y;.^.v5  witi» 

the  hand  and 
feal  of  the  qualifier.  Jcnk.  173.  pi.  ct. — And  fs  nrc  the  words  of  the  flaturc»  and  fo  fealing  oniy  is 
not  fufficieQt.     Godb.  41.  Qj^cn  v.  Sivacrc.  ■    By  the  letaintr  of  il.c  number  aiiowc«i  tv  the  ft«- 


the  peer  that  gives  the  quail i'icatipn,  is  j^ood  fuldence  of  ilie  retainer.  Litt.  i<:.  j«  1  he  JCire  v. 
Jrankweli. 

On  a  qucftion  whether  a  leafe  gr;nted  to  W.  the  plaintiff,  by  a  parfon  of  a  firfl  ]:ring  with  cure; 

'  abvve  SI.  »}cary  was  good,  h6  having  accepted  a  id  living  «ith  cui«  and  sf  ^U'  ber.x«  Uic  Jc«l« 

£  •  2 
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mu  WomAmei  by  the  Kiibop,  tod  lie  Wng  chaplatn  to  qveen  £lis«  b«t  no  Cefttttbard  betpf  piSllttii 
(the  peiioB  having  been  dead  30  yean,  and  the  leafe  concinuingi  at  beiof  ttiade  for  ftt  yean]  k  caac 
in  debate  whether  a  retainer  hy  parol  only  by  the  queen,  was  not  fafficient  I  Coke  Attorney -gencnl  iA* 
fifted  that  chaplain  may  be  reuincd  by  parol  without  tettimontal,  and  that  qaalification  <m€i  tmh 
tmmgby  if  made  htfwe  he  is  rwfieaJed  ;  fo  that  he  has  it  in  pugno  to  fliew  to  the  Conrty  though  beba^  it 
not  at  the  time  of  taking  the  fecond  benefice.    And  adjudged  accotdingly  for  the  reafons  afordaid. 

Sav.  i3$*'pl*  113-  Whetdonev.  Hickford Cro.  £.  4x4,  415.  Mich.  37  St  ^^  Elix.  B.R. 

S.  C.  Popham  held  that  the  queen  coald  not  retain  by  parol  ofily  i  hot  Fenner  e  oontra.  It  «ai  ftem 
that  Y.  during  his  life  was  rvputed  her  chaplain,  and  perfomAd  tbd  office  of  chaplain  n  well  in  ber 
l^ivate  clofet  at  clfewheiei  and  had  all  the  benefira  at  her  chaplain,  &c.  Wherefore  the  Court  tud  that 
It  ihould  be  intended  that  he  was  ber  chaplain,  and  well  and  duly  reuined  }  and  therefore  it  was  bdd 
that  he  waa  a  peribn  able  to  make  fuf  h  leafe  \   and  the  joiy  found  for  the  plaintiff.  ■  1  Salk.  i6a» 

m  a  notaj  in  the  cafe  of  Brown  ▼.  Mugg,  cites  S.  C« 

5.  23  '  DoB$rs  and  bacbekrs  jf  divinitji  doBors  oflavj^  anihacht' 

tors  of  law  canon  ^  admitted  to  the  f aid  degrees  by  either  of  the  umvef" 

Jities  of  this  realm^  and  not  by  grace  only^  may  purcbafefach  Rcence  h 

keep  two  benefices  with  cure. 

C  3^5  ]         ^'  ^9'  ^fi^tl  be  lawful  to  fpiritual perfons^  being  chaplains  io  tie 

If  one  being  hingy  to  accept  (ofthe  kin^sgift)  any  benefices ^  to  what  number  fiewr^ 

the  king^t      without  the  incurring  the  penalty  of  this  aSt, 

chaplain 

takes  a  hi/bofricy  he  ccafcs  to  be  the  king^t  chaplain,  and  hifliopi  are  not  In  that  refped  chapliint  to 
the  king  within  the  meaning  of  this  law ;  fo  that  the  daufe  of  the  ftatote  whicn  gives  the  kiaf 
power  to  give  as  many  benefices  as  he  will  of  his  own  gift  to  his  chaplain,  will  not  lerve  them.  Per 
Hobart  Cb.  J.  Hob.  157.  in  cafe  of  Colt  and  Glover  ▼.  Biibop  of  Cofentrr.— »The  Jtingiy  'J^<^ 
provifo  in  theftattite  21  //.  8.  may  grve  to  any  ef  bis  chaplains  as  many  hentf^es  as  he  pltefe.  But  otbs- 
wife  it  is  of  a  common  perfon ;  for  they  ate  ftinted  by  the  ftacute.  Adjudged  4  Le«  a47*  pL  40i. 
Trio,  i  1  Jac.  C.  B.  Biihop  of  Exeter  v.  Waibp. 

The  arch.  9.  14.  Every  arclibifhop  and  duke  may  have  each  of  them  6  ckaf^ 
^i.*7>        lains. 

chaplam 

having  one  benefice  of  the  {tift  of  the  queen,  procured  a  dlfpenfation  to  have  and  enjoy  3  hen^et  ineeof 
patihie,  which  the  queen  conlirroed  uiiuer  the  great  feal,  ita  quod,  Aec.  Abfque  impediments  alicnjas 
ilatuti,  aut  aliqua  alia  re  quacunqoe  Hon  obftan  e,  by  virtue  whereof  he  obtained  two  others  incomps- 
tibie.  And  it  was  a  queftion  whether  the  firft  was  void  by  the  ftatute  a  t  H.  8.  or  not }  And  the  aoR 
term  judgment  was  given  for  the  queen  without  argunxnt.  D.  351.  b.  pi.  15.  Trin.  18  Elis.  CMe*s 
cafe.— —The  reporter  adds  a  nota,  thit  fo  much  of  the  ad  of  ai  H.  %.  as  concerns  the  piocaiing 
difpenfations  from  Rome  for  plunitities  ornon-reiidentSi  and  all  words  and  fentences  concerning  k,  and 
alfo  the  entire  ad  of  the  25th  for  granting  difpenfations  at  Canterbury,  arc  repealed  by  the  ad  of 
J  &2  P.  9e  M.  cap.  8.  And  by  the  ad  oi  Etia.  i.  the  entire  ad  of  the  i  and  2  P.  ft  M.  is  ir. 
pealed,  and  alfo  this  part  oi  the  21  H.  S.  and  no  words  of  reviviAg  thereof;  for  this  had  been  me.dy 
contrary  to  the  intent  of  tbc  ad  ;  but  in  the  ad  of  the  25th  which  is  revived,  there  is  a  proviibaad 
xeftraint  to  Canterbury,  for  difpenfations  derogatory  or  contrary  to  the  ad  of  ai.  which  affiscs  tbeM 
to  be  in  elTe  and  /orce.     D.  352.  pi.  25.  at  the  end. 

Axi  infant  5.  1 5.  Every  marquis  and  earl  may  have  5  chaplains • 

lerH  of  10  5,  16,  Every  vifcount  and  bijhop  may  have  4. 

r«r«tW  a  chaplain,  and  held  good  within  the  ftatute.     4  Rep.  119.  cited  in  Adon*s  cafe,  as  of  the 
Queen  v.  the  Bifhop  of  Salilbury.    Pafch.  44  £lia.  upon  a  retainer  by  the  eaxi  of  Southampton. 
"Watf.  Comn.  Inc.  8vo.  29*  cap.  3.  cites  S..C. 

If  the  y^n  and  heir  apparent  of  m  hrd  retains  a  chaplain,  bis  fiitber  dies ;  this  retainer  is  not  fefi- 
clent,  but  there  mutt  be  a  new  retsisser,  Jeok*  272.  pi.  9X—- WacC  Comp.  Inc«  8to.  33.  tap*  ]• 
•ites  C.  S. 

S.  17.  The  chancellor,  and  every  baron  and  knight  of  the  garter^ 
may  have  3. 
•  By  thefe         S.  1 8.  Every  dutchefsy  ^marchionefs,  countefs,  and  baronefs,  ♦  being 
words  it  fuf-  ^iJows.  may  have  2. 

«ces,  that  ' 

ibc  be  a  widow  at  the  time  of  the  retaioer*    4  Rtp.  1 18.  bt  Hifl.  45  Elis.  C.  B,  in  AdoA*i  ofe. 
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&  19.  Tbi  tnafurer  and  cwtpfrMtr  of  the  kin^s  houpt^  the  hn^s  -Tke  chap. 

JecreUurj  and  dean  tf  his  chapel ^  the  hinges  almoner  and  mafter  of  the  {^  ^\ 

Rolls  J  may  each  of  them  have  2,  and  the  chief  juftice  of  the  King^s  two  bene!/ 

Bench^  and  vuarden  of  the  Cinque  Ports ^  each  of  them  one ,  and  each  ^ces  wicb 

rf  the  aforefmd  chaplains  tnay  purcbafe  licence  or  difpenfation  to  ^'tf  ""a  7*^ 

tvfo  benefcesy  with  cure.  Jiccnce^* 

4U'frnfatios 
of  tbe  metropditiny  feems  not  to  be  in  ^an^r  of  ksfinf  hia  pluraKty  by  force  of  cbc  ad  ^'  j.i  H.  &• 

becaafe  the  vrords  are  not  chat  he  muft  fue  tor  a  licence,  ire  but  tbac  be  may  fue  for  fuch  licence,  ftf* 

bot  he  U  thereby  in  danger  by  tbe  fptntual  law.     Qusre  bene  inde.     D.  3x2.  b.  pL  83.  Aoan. 

5.  24.  Provided  thai  every  archhifbop^  hecaufe  he  mufl  ufe  at  eon-' 
Jecratlon  ef  bijhopj  8  chaplains^  and  every  bijhopy  becaufe  he  mujl  ufe 
at  the  giving  of  orders  and  confecration  of  churches  6  chaplains y  may 
have  two  chaplains  over  and  above  the  number  limitedy  whereof  every 
one  may  purcbafe  difpenfation,  and  take  as  mqny  benefices  with  cure  as 
is  before  afftgned. 

S.  25.  No  perfon^  to  whom  any  number  of  chaplains  by  the  provi^m 
fens  aforf aid  is  limited^  fhall  advance  anyjpiritual  perfon^  above  the 
number  appointed^  to  receive  more  benefices  with  cure  than  is  above  li 
miedj  and  if  they  doy  evety  fuch  perfon  fo  advanced  above  the  f aid 
number  ftmll  incur  tbe  penalty  in  this  a^,  T  o66'\ 

5.  33.    Provided  that  every  dutcbefs^  marchionefs^  countefs^  atid  An«rmar-* 

•  baronefs  (widows)  whofball  take  httfhands  under  tbe  degree  of  a  ba*^  ri*ge  with  % 

ron^  may  take  fuch  number  of  chaplains  as  if  thev  bad  remained  ^^^*  ** 

. ,        ^       1    r  r  J     r  *i  1        y  I      V         ^  cannot  re- 

Widows y  and  tbefe  may  takefucb  number  of  benefices*  tain,  thoufth 

after  m;  x^ 
ffiafe  with  a  gentleman  fhe  may.  Jenk.  273.  pi.  91.— Watf*  Comp.  Inc.  8vo.  34*  cap.  3.  cites  C.  ^.ato 

6.  25  H.  8.  16./  2.  ena£ls,  That  every  judge  of  the  Kinffs 
Bench  and  Common  Pleas^  tbe  chancellor  and  chief  baron  of  the  En^ 
chequer y  the  kin^s  attorney  and  Jblicitor-general  may  each  of  them  .re* 
tain  one  chaplain  ^  having  one  bettefice  with  cure  of  fouls* 

7.  Difpenfations  are  inrolled  in  Chancery  in  a  paper-book  kept  OoI(Ub.f6a« 
there  by  way  of  memorandum  \  as  for  inflance,  i^tb  Augufl^  s.  c— xhii 
CMno  29  Regina  1587.  Difpenjatum  fuit  cum  Roberto  Merick  ar-  ^^J^ 
tium  nuigiflro  capdlano  domina  Borough^  ut  ipfe  una  cum  reiforia  ^r-  by  thcjafti- 
clejia  parocbialis  de  Horton  ecclefiam  de  Staines  recipere  fsf*  quoad  «''*  "**^.  ^*>  *>« 
vixcrit  retinere  pojftt.  Mo.  434.  in  cafe  of  Robins  v.  Gcrrard  f^^eml^. 
and  Prince.  &er  or  the 

matter,  but 
ihoiild  be  in  a  roQ;  bot  the  negled  of  that  U  only  the  contempt  of  the  clerk,  ai)d  not  conditiuu^l 

to  the  difpenfAtion.     Mo.  44.7.  vt  ante. S.  C.  cKed  Vent.  313.   in  cafe  of  the    IrsnnionKrra 

Cdmpany  v.  Nailer,  that  where  che  *  21  H.  S.  appnnts  the  inrolment  of  difpenf-itions  in  phancfry, 
yet  the  not  doing  it  does  not  invalidate  the  dttpcnlation.— Popham  held  the  inrolment  good,  and  thuc 
it  wat  an  ofience  in  the  Cictk  onU,  aiid  finable,  but  nj  ofi'ence  in  the  party  \  for  he  may  not  procure 
die  clerk  to  make  his  entry  in  another  cou^fc  than  the  cuiVom  is,  and  confequently  no  fault  in  hici. 
Coldib.  164.  165.  in  S.  C.  of  Robins  t.  Prince.--*—*  [The  aA  appointing  Uic  inroUnoit  i&  not  tli« 
21 H.  S«  bttt  tbe  25  H.  S.  cap. -21.] 

8.  P.  re^or  of  C.  was  eleBed  bifhcp  of  Oxford.     Before  bis  con^- 
fecration  the  archb'fbop  gave  him  a  d'lfpenfation  purfuant  to  the  ila-   . 
tute  of  H.  8.  to  retain  his  faid  rcftory  with  the  bilhopric,  which 
the  king  confirmed  by  letters  patents  nndcr  the  great  fcal^  and  that 
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fhc  bifliop  might  enjoy,  &c.  fo  lotig  as  he  contlnaed  blihop  of 
Oxford,  ivjth  a  non  ohfiante  aliqiio  ftatuto,  or  other  matter, 
P.  died ;  W.  was  clcftcd  bifiiop  of  Oxford,  and  got  letters  of 
difpenfation,  &c.  to  hold  the  faid  rectory  in  commcndara,  &c. 
The  patron  of  C.  brought  a  qi!v».re  impcdit.  Judgment  was 
given  by  the  opinion  of  the  whole  Court,  that  the  avoidance 
was  by  death,  and  not  by  cefTion.  Vaugh.  18  to  27.  Pafch, 
19  Car.  2.     Edes  v.  Walter  bifiiop  of  Oxford.   • 

^^•l■^'^        (I-  ^-  2)     Wbatfiallbe  faid  to  be  Pluralities. 


aotet. 


•s.  bating  I..  iN  the 'ftatute  of  21  if.  8-  13.  is  a  prcvi/o,  That  $io  deanrj^ 

one  benefice  1   ^  anhdeaconry^  cbancellorfiip^  chant erfhip^    or  "^  prehendy  nor 

ed  toa*2d"  '  parfonage  that  hath  a  \  vicar  endoiuedy  nor  any  benefice  perpetuailj 

and  then  appropriate^  be  taken  io  be  a  benefice'  ^vith  cure  of  fouls  in  any  of  the 

jiurchaTed.  articles  of  this  oQ.                                                                     ^ 

(wbich  was  too  late,)  and  then  was  qaaliiied,  and  afterwards  accepted  the  archdeaconry  of  Gfeuceilcr. 
Wrayfaid,  that  a  doj^or  of  the  civil  law  a^rmed  to  him »' that  iheir  law  if,  that  if  one  having  a  be- 
nefice with  cure  of  fouls  accepts  an  archdeaconry,  the  archdtaccr.ry  \%  Toid  ;  but  Wray  faid,  that  b^ 
cnnteiyed  that  upon  the  ftatute  of  21  H.  8.  the  law  \%  (qualified  by  this  provifo.  \ju  316.  pi.  442. 
fafcb.  31  ]Eii^.  IS.  J(..  Underbill  v.  S«vage.-^S.  C.  fliorcly  ftyted.  4  Le.  SS.  pi.  1S5.  by  name  of 
Sayage*s  cafe«-  ■         t  Takirg  «  prebend  dors  not  n:akp  a  church  void.     Mo.  261 .  pi.  4x1. 

I  U  wa«  iiiid,  that  ihc  21ft  of  H.  8.  agalnft  pluralities  does  not  txtcrd  to  reveries  rohere  there  are  tri. 
earegpi  tifdevfed\  and  Lmdwnod  defer ibes  a  benefice  without  cure,  vis.  cujus  cura  vicariis  pcrpctno 
fxtrcenda  eft;  otherwife,  where  the  vicar  is  temporal  and  rcmova  ie.     Arg.  Vent.  15.  Fafcb.  21 

Car-  a.  B,  R.  in  the  cafe  of  Heath  v.  Pryn. A  man  was  prefinted  to  a  church  toitb  a  mcartge 

endowed,  the  parfon  aecfpted  •/'a  prefentation  to  the  vicarage  without  dijpertfatieu  ;  whether  this  wetc  a 
)llura)ity  by  the  law,  and  by  the  ftatute  of  ai  H.  8.  wafc  the  queftlon.  Hobart  Ch.  J.  was  of  opinion, 
th')it  notwithftanding  they  were  feveral  a^vowfons,  and  feveral  quaie  impedits  might  be  brought  of  them, 
and  feveral  anions  maintained  for  their  feveAl  poflfeilions,  yet  the  prefentment  of  one  man  to  the  par* 
Ibnage  and  vicar^^e  was  no  plurality,  becaufe  the  parfon  ige  and  vicarage  are  hat  one  care  i  and  there  is  a 
provifo  ^'in  the  ftatute,  thai  no  parfonage,  that  h^th  a  vicar  endowed,  ihall  be  taken  by  the  name  of  a 
benefice  with  cure  within  the  ftatute,  as  to  make  it  a  plurality.  Godolph.  Rep.  296.  cap.  26.  f.  5. 
cites  Mich.  22  Jac.  B-  R.  Woodley  and  the  Biihop  of  Exeter  and  Manwarlsg**  cafe.  Cio.  par«  2.«v* 
^But  I  do  not  obferve  this  point  there.  J 

}[3f7  3 

a.  Ip   quare  impedit,  it.appeared»    that  the  incumbent  of  a 

^urch  in  England  was  made  a  bifhop  of  Ireland;  and  aftervjards 
the  king  granted  tp  the  faid  bifhop  to  have  and  retain  the  faid 
church  for  6  years  in  commendafn.  It  was  held  that  the  comr 
fnendator,  notwithftanding  this  grant  for  6  years,  hath  yet  power 
to  retain  during  his  life,  and  cannot  be  abridged  by  the  limit- 
ation for  6  years ;  and  it  is  like  a  confirmation  or  atto'mment,  of 
aflent  to  a  legacy,  and  cannot  abridge  the  tftate  whicb  is  cojir 
firmed,  but  that  it  (hall  enure  according  to  the  eftate  which  U 
limited.  Per  Hutton  &  "Winch  Juftices.  Cro.  J.  dpi.  Mi^h^ 
^2  Jac.  C.  B,  in  the  fafe  of  Woodley  v..  Man  waring,  &c 
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(I.  b.  3)    Voidance^  At  what  Tiinc  by  Pluralities. 

I.  |T  was  held  per  Cur.  that  if  any  par/on  who  was  oujled  of 
*  his  parfonage  in  the  late  ivars,  by  that  which  they  then 
called  fequeftration,  for  not  conforming  to  the  prcfhytery,  &c. 
had  accented  atwiher  benefice  by  prefentotmiy  and  conlirmaiion  by  the 
CQmmiJJiouers  or  triors,  (there  being  then  no  bifliops)  tliis  was  not 
any  voidance  of  the  \Jl  living  unlefs  he  continued  in  [uch  fe'cond  living 
the  ^jth  of  December  anno  1659  (which  is  the  time  mentioned 
in  the  new  ilatute),  and  Jbewed  hif  liking  thereto.  Sid.  163. 
Mich.  15  Car.  2.  B.  R.  Brov/n  v.  Spence. 

2.  It  has  been  rcfolved  in  Holland's  cafe,  and  likewife  in  s.p, Lmc, 
Digbt's  cafe,  in  the  4  Rep.  and  often  before  fmcc  the  council  *afeofDcrt- 
of  Lateran,  anno  Domini    1215.  ^^^^  ^^  ^  man  has  a  b«:fnefice  nisv.Draic« 
with  cure,  ivhai ever  the  value  be^  and  is  admitted  and  inflituted  —cites  4  ' 
into  another  benefice  with  cure,  of  what  value  foevcr,  having  no  j/t)i!by*$ 
qualification  or  difpenfation,  the  firjl  is  ipfi)  faclo  void^  fi>  as  the  cafe—But 
patron  may  prefent  another  to  it  if  he  will ;  but  if  the  patron  will  j"  M®*  '*• 
not  prefent,  then  if  nnder  the  value^  no  lapfe  fliall  iiicur  //;////  de-  J^V^^^T 
privation  of  the  firlb  benefice,  *  and  notice  ;  but  if  of  the  value  of  thatadmiffi- 
81.  or  above,  the  patron  at  his  peril  muft  prefent  within  6  months  ^  »"<*  '«nft'- 
by  21  H.  8.    13.     Vaugh.  131.    Hill.    .22  &  23  Car.  2.  C.  B.  '^^k^^?''' 
Shute  V.  Higden.  fiiftfur* 

f  c/</  wjlh- 
«ar  iflda^tloo.   Tiin.  1  <;2  Ph.  ik  M.  j^gar  ▼.  BiOiop  of  Peterburgh  and  Denn.^-By  the  taking  the 
fccoiui  benefice,  and  by  the  iodudlion  thcrec:),  thelirft  is  clearly  void.     Cro.  E.  60;.  Mich.  39  &  ^o 

fliz.  6.  R    Armigcr  v.  Holland. ;']  he  incumbent  after  taking  the  Taid  lenelice  (pay  officiate  tiic 

cure  until  the  king  himfelf  takes  care  to  do  It,  or  until* another  fliall  be  admitted  and'inftjtuted  to  it, 
and  fhall  be  fubjedf  to  payment  of  tenths,  and  fu bjcd  ro  diftrefs  for  cent- charge  and  oilier  charge  which 
So  upon  the  ted^ory,  becaufe  he  takes  the  ^r«  fits  as  one  that  entem  without  adcniliioa>  and  inilitution 
fliall  be,  but  neither  the  one  nor  the  other  c«n  bring  a^ion  of  juris  utrum,  or  writ  of  annuity,  nor  fuc 
foreirher,  nor  plead  as  iritunibent  in  pofTef&'^n  in  quart  impedit,  without  a  qual  ncation  and  difpenfa- 
ti«o.    Jo.  3  J9.  Hilj.  9  Car.  the  King  v.  IMcft.  —  •  Godb.  23.  pi.  33, 


3-  Where  a  parfon  is  prefented  to  a  2d  benefice  there  is  a  dif--  s.c.Vanjh. ' 
ftietice  betnveefi  non-fubfcribing  ami  not  reading  after  fitbfiriptiony  as  1*9- ^j^'^^-** 
to  the  making  the  hrft  church   void  5  for  the  ftatute  13  j&V/'z.  c.^b.  *Au  * 
.prohibits  admiffion  before  fubfcription,  and  makes  the  admiiTion,  judged.-— 
iiiftitution,  and  induftion  void  ;  and  in  fuch  cafe  the  party  never  \',^^\^' 
was  lawful  parfon,  and  fo  the  firil  church  not  void;  but  othqr-  ^\^  y /*** 
wife,  where  he  fubfcribes  and  ^bes  not  afterwards  read  them  And  ];c 
within  the  two  months  5  for  in  fuch  cafe,  the  firft  is  void  and  the  J*^*^'"*^'  ^f^ 
fecond  alfo.     Per  Vaughan  Ch.  J.  and  that  the  value  is  not  mar  ihenoircad- 
terial.    And  judgment  accordingly.    2  Jo.  i3.  Shute  v.  Higden.     ingthcar- 

'       ticies  ihould 
not  make  the  benefice  void  ab  initio  J  but  the  ftatute  is,  that  admiflion.o,  inftitutions,   and  injudtiona 
made  contrary  to  the  a^  Ihould  be  void  ab  initio  ;  now  he  that  does  not  fubfcribc  is  f  not  inftituted, 
&c.  according  to  the  ad,  and  £9  U  il  void  ab  initio.     Judgmeat  for  the  pUintttf'pcr  tot*  Cur.     Freem 
Kcp.  5a.  pi.  64.  Mich.  i672« 


£e  4 


3^  l^efentatioiL 


(L  b*  4)     Di/penfations.     Granted  by  what  Woris^ 

and  necejfary  in  what  Cafes. 

ThoDglihe    I?   ^HAPLAIN  advaneid  to  t^c  benefices  with  aixtmqbtU 
%M»  not  the  ^^  ^ave  the  lin^s  diJ^nfatiQn  fir  non-re/idencvj  and  ought  to  be 

•ftte^h-  ^^^^^^  "A^'*  ^^  of  them*    Confirmation  of  the  king  and  difpcnfa- 
biftop,  he    tion  of  tk$  archh\pyop  are  peceflary  regularly  to  maintain  plaralw  • 
im\  not  to  tics.     JcnH^  273.  pi,  91.  cites  Rep,    Drury's  cafe. 

«r  lofing  his  plaraiity  by  force  pf  the  lA  of  21  BT.  8.  bccaufe  the  words  are  only,  that  ht  msy  fittfir 
miiitme,  ftc«  but  be  U  in  danger  hy.thtffiritual  taw.    Quj^re,  bene  indc.     p.  512.  b.  pL  SS. 

^at^Comp.       2»  Quarc  impcdit  by  the  queen  for  having  taken  a  id  bcnefioCf 
istcapT'l.     *^^  *  ^^P^*^  incurred ;  the  defendant  pleads  a  difpenfation  from  tbe 
clica  S.  C.    eurehbifbop.     Upon  oyer  of  the  difpenfation,  ivhicb  netted  the  two 
itnefiees  to  be  offmall  value^  and  then  faid,  unimusy  incorporamus  it 
itifteximus  the  one  to  tbe  other ^r  tie  life  of  theprefent  incumbent^ 
without  the  word  ( difpenfamtu J  for  the  taking  thereof,  it  was  clA 
je£^ed,  that  this  claufe  could  not  enure  as  a  difpenfation,  becaul( 
there  was  no  fuch  intention,  but  to  make  an  union ;  and  this 
cannot  be  an  union^  becaufe  there  is  not  tlie  concurrence  of  the 
patron  and  ordinary,  fed  non  allocatur ;  for  per  Curiam,  though 
there  cannot  be  a  perpetual  union  without  the  concurrence  of  ^ 
patron  and  ordinary,  becaufe  it  is  a  lofs  to  them,  yet  there  may  be  a 
temporary  unioti^  u  e.  to  the  perfon  ;  as  in  this  cafe^  for  the  life 
of  the  incumbent,  and  this  (as  was  faid  at  the  bar,  and  not  de? 
aied  by  the  Court)  might  be  done  by  the  metropolitan  alom  ;  for  after 
the  death  of  the  incumbent  the  union  is  diflblved,  and  00  lois 
accrues  either  to  the  patron  or  ordinary  in  the  mean  time,  for 
one  of  them  had  his  prefentation  and  the  other  his  admiifioQi 
and  this  is  a  complete  difpenfation,  and  allowed  by  the  ilatvte 
21  H.  8.   (viz.)    any  licence,  ufe,  union,  or  difpenfation  to  the 
contrary^  and  no  neceflity  for  the  word  (difpenfation).    Cro.  L 
719.  Mich.  41  Eliz.  C.  p.  the  Queen  v.  Page  and  the  Bifhop 
of  London. 
Jq,)^4.^.C.       3<  A  parfon  who  had  one  benefice,  and  being  chaplain  to  an 
i»berttbc     earl,  got  a  difpenfation  tp  hold  another,  piodojit  hfra  10  fmksrf 
X^^cj^Mir  ^^fiKfl  '  *"^  ^^  accepted  another,  with  cure,  and  was  inltitvtd 
//  Mtrt  10    ^nd  ihdudled,  but  it  was  17  miles  didant  from  the  firft  %  and  th^ 
mica  the       patroii  not  preienting  to  the  firft  benefice  within  6  months,  the 
Mhcr'  and    bifhop  Collated  to  the  firft,  and  his  collatce  was  inftitutcd  and  in- 
thatthejuf.  du&ed  ;  aqd  in  eje£kment,  the  queftion  was.  Whether  the  woids 
*l!r**^*^^'  (^^*^^f^)  "^^dc  it  a  cpnditiopal  difpenfation,  and  the  firft  bene- 
made^no       ^^^  \<y^^%  when  he  took  the  fecond.     Adjudged,  that  thott^ 
cordition      thcfe  words  ufually  made  a  condition,  yet  by  the  civil  law  they 
to  piake^tht  ^^rc  Only  a  caution  or  admonition,  unlefs  other  words  arc  tA- 

WaiCOmp!  ^^^»  ^^^*  ^^^  ^^  ^^  ^^  otherwife,  then  it  (hall  be  void}  and 
Ioc.8vo.39.  therefore  in  this  cafe  all  the  court  refolved,  that  they  Oiall  not 
^p.  3.  citea  jQ2^]^g  j^  condition^  and  the  fathef  becaufe  of  the  gref t  incoofCr 
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nieiicy  which  might  follow,  to  make  a  great  many  benefices  void 
br  iapfe,  which  have  been  quietly  enjoyed  under  fuch  difpenfa- 
tions.    Cro.  Car.  475.  Trin.  13  Car.  B.  R*   Dodfon  y.  Lynne. 

4.  The  defendant  was  chaplain  extraordinary  to  the  king,  be- 
ing incumbent  of  Stockton,  and  afterwards  induced  to  the  rec- 
toijr  of  Inkborough,  being  above  the  yearly  value  of  81.  by  reafon 
whereof  Stockton  was  void,  and  fo  continued  two  years  \  and 
then  he  was  again  prefented  to  it  by  the   king,   as  upon  his    E3^9l 
title  of  lapfe,  and  was  inftituted,  and  indu£led  again  to  Stockton, 
being  Jikewife  above  81.  value.     Per  Cur.   ifi,  A  prefintation  rf 
tbi  king  of  bis  otun  chaplain  *  imports  a  difpenfatum^  which  the  king  *  S.  P.  D. 
himfetf  hath  power  to  grant  as  fupreme  ordinary,  and  fuch  pre-*  j^**  \^t 
fcntee  (hall  hold  a  plurality  without  any  previous  difpenfation  \  cii^^Trin.  * 
but  if  fuch  a  chaplain  be  prefinted  to  a  fecond  benefice  by  a  fubjeEl^  1 1  JacC.B. 
he  muft  have  a  difpenfation  before  he  be  inftituted  to  it.     adly,  A  ^"^^^^ 
chaplain  extraordinary  is  not  a  chaplain  within  the  benefit  of  the  sir  Henry  « 
a&  21  H.  8.  cap.  13  &  14.  but  only  his  chaplains  in  ordinary.  Wallop  t. 
Judgment  for  the  plaintiff,  which  was  affirmed  in  Cam.  Scac.  by  i!?]^^ 
a  majority  of  one.     Nota,  He  has  no  waiting  time,  but  his  name 
is  only  entered  in  the  book  of  the  king's  chaplains  \  whereas  a 
€haplain   within  that  ftatute  ought  to  be  retained  under  fcaL 
I  Salk.  i6i.  Mich.  la  W.  3.   B.  R«  Brown  v.  Mugg» 


(L  b.  5)     Salification.'   What  is  good^  or  may  be- 
come good.     Ex  poji  FaSto. 

I.  I N  quart  impedit  by  the  queen  to  prefent  to  the  church  of  M.  Owen^  51. 

**  which  was  void  by  the  incumbent's  taking  another  benefice,  -^j^^^,^' 
not  being  qualified,  the  defendant  pleaded^  that  hi  was  chaplain  to  Sav.  79.  ^ 
Sir  James  Crofts,  comptroller  of  the  hotfeholdy  and  who  by  the  fta-  >  57-  S.  C. 
tntc  of  21  H.  8.  might  have  two  chaplains,  and  might  qualify  ^frt*on  of* 
them  to  take  two  benefices,  and  that  he  had  a  difpenfation  ac-  the  Court 
cordingly.     The  plaintiff  replied,  that  the  faid  Sir  James  Crofts  .«'••  «««»^- 
had  t*wo  other  chaplains  advanced  to  two  benefices,  and  who  are  '^Jd. joo.pL 
fiill  alive,  and  fo  the  third  could  not  be  qualifiedi  &c.     The  de-  936.  S.  C. 
fendant  rejoined^  that  one  of  thofe  two  chaplains  'was  difcharged 
by  the  faid  Sir  James  Crofts  to  be  his  domeilic  chaplain,  fo  he 
hath  now  but  two  chaplains,  of  which  the  defendant  is  one  ;  andi 
upon  demurrer  it  was  adjudged,  that  after  a  perfon  hath  retained 
Us  full  number,  and  they  are  certified  fub  figno  &  figillo  to  be  his 
phaphins,  and  thereby  qualified  to  have  two  benefices,  though 
he  afterwards  remove  them  for  any  difpleafurc,  or  otherwife,  out 
of  his  (ervice,  yet  during  their  lives  he  can  qualify  no  other,  for 
they  are  ftiU  his  chaplains  at  large,  though  not  his  domeftic  chap- 
bins,  and  fo  are  chaplains  within  the  ftatute.     Godb.  41.  pi.  47. 
T'rin.  a8  EIjz.  C  B.  Rot.  1 130.    The  Q^een  v.  Savacre. 

a*  A  lord  retains  6  chaplains  at  one  and  the  fame  time  by  letters  D.  x\%%  b. 
ttftimonial,  where  he  is  only  entitled  to  retain  three.  — All  fix   j^^*/'^* 
^Heprefqred  fo  £1;  feyeral  pluralities.— rpic  thyec  who  are  firft  ]Ji.  ^ull^t^ 

promoted  thacntiu«r 
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of  them  It  promoted  arc  warranted  by  the  (latute,  and  jret  the  retainer  wn 
qualified.  jjQj  according  to  the  ftatute,  but  in  aquaU  juri  meVior  eft  condiHo 
pojftdeniis.  4  Rep.  90.  Trin.  43  Eliz.  in  Dairy's  cafe.— dtes 
p.  132. 
4  Rep*  90.  3*  Rit(nner  of  a  chaplain  more  than  tlie  tlOl  allows  is  mt  made 
S-C.— Teak,  good  by  the  death  of  the  other  chaplains  afterwards,  but  he  muft  ^vc 
s!c,^dJ  >  ^!^  retainer.  Per  3  J.  v.  Gawdy ;  and  adjudged  accofding^]r» 
|ia.'b»  pi.  and  the  judgment  affirmed.  Cro.  K.  839.  Triiu  43  EUz.  Drury 
■*•  T.  the  Queen. 

4,  If  a  man  be  a  qualified  chnplar/i  to  any  fubjed,  and  then  be 
made  a  hijbop^  his  qualification  is  void,  fo  as  he  cannot  take  two 
benefices  de  novo  after  by  force  of  that  qualification.  Per  Ho- 
bart  Ch.  J.  Hob.  157.  in  the  cafe  of  Colt  and  Glover  v.d^  Bi- 
{hop  of  Coventry. 

1370]    (I.  b.  6)     Retainer.     How.    And  ^lalification  an- 
^Lxlt  nulled  or  dejiroycd  by  what  Aa. 

tbtBOtCt. 

I.    A  Lord's  chaplain  being    fufficiently    qualified    vrith   Ida 
^^   mafter's  teftimonial  figned  and  fcaled,  that  he  is  his 
chaplain,  and  having  alfo  a  fpecial  difpenfation  for  a  plurality^ 
and  being  once  advanced  to  the  plurality,  ought  to  enjoy  it  dur- 
ing his  life,  notwlthflanding  his  mafter^s  deaths  or  departure firvm 
his  mafter^s  Jtrvice,     Per  Catlin,  Saunders,  and  Dyer.   D.  312.  b. 
pi.  88.  Trin.  14  Eliz.  Anon. 
Bot  die  re-         2.  A  countefs  had  a  chaplains  by  patent^  and  a  ^d  without.     He 
J^^*jf'*  Vfithout  nvas  Jirji  retainedy  and  took  2  benefices  by  difpenfation, 
fcafon'of       and  adjudged  lawful ;  for  the  patent  is  not  of  neceffity,  but  only 
tb^cafe  of     ni  cafe  where  he  has  caufe  to  (hew  it.     Tlie  retainer  is  good 

iwhe^°^    without  patent.     Mo.  277.  pi.  432.  Pafch.  ^i  Eli2.  C.  B.  The 
one]  V.      Queen  v.  Bifhop  of  Lincoln  and  Skifline. 
HickFoid.-.   ^  *^  ^ 

S«v.  loi.  pi.  181.  StC.*— 4Rq>.  89.  b.  S.  C— •  Jenk.  17s.  pi.  91— Mo.  561.  pL  763.  llidu 
41  ft  4a  £lis.  adjudged  by  Anderfooi  GlaavUle,  and  Kin^rm'ill,  that  he  wbo  was  firft  rttaiAed  ^omH 
be  preferredi  and  not  be  tbat^firfl  took  a  2d  benefice  and  got  dtfpenfjicicn  ;  but  Walnaflcj  e  coocra. 
The  Queen  v.  Drewry,  as  to  thtjtrjt  r^M/nr''.— Cro.  £.  714.  2  juillces,  who  before  incutod  rthti«ile» 
changed  their  opinions  ;  and  To  it  was  adjudged  tb^t  the  3d  chaplain  was  not  wubta  the  bcaefic  ol  dht 
f.«liitB  21  H.  S.  13.  The  Queen  v.  Drury. 


4]^ep.iiS. 

Adon*s 
cafe.  S.  C. 


3,  Bafonefs  widow  retains  2  chaplains,  and  thej  purchafc  a 
caf  s  c  difpenfatiouj  and  the  baronefs  marries  before  the  chaplains  acoepC 
Watf  Corop.  *  double  benefice  ;  yet  they  may  take  two  benefices,  becaufe  the 
liv.  8vo.  34.  marriage  is  no  difcharge  of  the  fervice  \  but  otherwife  it  is  ifjbe 

r^c.^  A^od  '^'^^^  ^^  *^  ^^  ^^''^'^  difcharge  the  chaplains^  as  he  may,  but  if  kc 
iaDr.Wat.  <loes  not  difcharge  tlicm>  but  dies,  there  needs  no  new  retainer. 
Ion  fays  b«  Mo.  678.  pi.  924.  Mich.  44  &  45  Eliz.  C  B,  Thc  Queen  ?• 
Sat^fTnV    J^'^^1*  of  Peterborough. 

ptber  perfon  capable  of  qualifying  a  chaplain  to  hold  a  plurality,  dircharges  bir  chaplaia  be^biebcbv 
taken  the  benefit  uf  bis  being  Qualified,  be  cannot  altci words  lawfully  hok  two  bcnc£ces  within  tbc  £■» 
lute  ai  H.  8. 

4*  Ati^a^ 

«  ■ 


4*  AttainiiT  of  the  lorJy  &c.  is  difcharge  of  tjic  fervke  and  The  tad  of 
jxwcr  to  qualify  ;  and  thofc  chaplains  retained  and  qualified  be-  j^^'^'J^ 
fore,  who  have  not  taken  double  benefices^  are  difabUd  by  the  a  chaplain, 
attainder.    Mo.  678.  pi.  914.  Mich.  44  &  45  Eliz.  in  cafe  of  the  andafarwa* 
QgecD  V.  Biftiop  of  Peterborough.  S^l^^ 

and  afterwards  during  bis  life,  the  chaplain  hsTing  one  benefice  of  the  value  of  S 1.  acoepied  a  ieconA 
beaetice  with  cure.     And  it  was  adjudged  that  the  firft  benefice  was  void  j  for  though  the  earl  ¥rat 
alhe,  yet  the  qnalicgf  of  his  perlbn  was  altered  ;  for  by  the  judgment  he  was  become  ignobly    4  Rcf*. 
1 17.  b,  HilL  4.5  Eliz.  C.  B.  in  Avon's  cifc.-i^Cices  it  as  Uie  Earl  of  WeHmorcUnd'a  caft. 

5.  If  an  officer  allowed  by  the  ftatut^  to  have  one,  two,  or  three 
chaplains,  retains  a  chaplain,  and  after  is  removed  from  his  ofEcc, 
in  this  cafe  the  retainer  at  the  common  law  remainsi  but  the  re- 
tainer upon  the  ilatute  is  determined  s  for  after  the  remotion  the 
chaplain  cannot  be  non-refident  or  accept  another  benefice, 
4  Rep.  118.  Anion's  cale. 


(K.  b)     Advowfon.     Avoidance.     What  will  be  an 
Avoidance.     Acceptance  of  a  Bijbopric. 

[i.  |F  an  incumbent  be  made  biihop,  the  church  is  void.     D.  4,  The  church 
^  5.  Ma.  159.  34.  Doftor  and  Student,  136.  b.  7  H.  4.  25.'  ^^^^j^Jj^ 

b.  1 1  H.  4^  37.  b.    24  £.  3.  26.  b.]  diately,  aod 

die  patron 
*  may  preTcnt.     Br.  Qnare  Impedit,  pi.  51*  cites  11  H.  4.  37.  59.  AH  his  benefice*  void,  and 

theidog  IhaJlpierrnt,  whsfoever  be  patron.  Br*  Q»are  ImpediCi  pi,  47. 

f  2*  If  the  incumbent  of  a  pravofiry  be  ele£ted  bifbop  of  the  bifboP"  Wat£Comp. 
fie  wbicb  is  patron  of  the  provoftry^  and  afterwards  the  ling  grants^  ^°^*  8w. 
the  ten^aliies  to  him^  yet  the  provoftry  is  void  before  confecra-  ciiess***c-*^ 
tion;  for  he  may  xefufe  before,  and  he  is  not  bifliop  before  confe^ 
craum.     41  £.  3.  5.  b.  Adjudged.] 

[3.  But  after  confecration  the  provoftry  is  void.  41  £.3.  5.  b.* 
Admitted.] 

[4.  So  ihall  it  be  ^  tf  prebend.  1 1  H.  4,  37.  b.] 

[5.  If  an  incumbent  be  created  a  bifbop  of  thefame^  diocefs  where 
he  was  incumbent,  the  church  is  void  thereby  \  for  he  cannot  be 
fovereign  and  fubjed.    Da.  i.  Commendam,  69.] 

[6.  &  if  he  bie  created  biihop  of  another  diocefe^  the  church  Is 
void  thereby.  1 1  H.  4.  37.  b.  77.  ^  Becaufe  he  who  has  taken; 
opoa  him  the  ojSice  of  a  fovereign,  iliall  not  retain  the  office  of  a 
fubjcft.] 

[7.  If  an  incumbent  be  eledled  bifliop,  yet  the  church  \%  not 
tpU,  thereby  before  confecration.     1 1  H.  4.  37.  b. ) 

[&  if  an  incumbent  in  England  be  made  a  bifbop  in  Ireland^  yet 
the  church  here  is  not  void  thereby.     24  £.  3.  2.  b.     \i\dean  is.p.  Soof 
J^  Tork  he  made  btfbop  of  Limerick  in  Ireland^  this  makes  a  void-  L^^^^*' 
uce  of  the  deanry  as  well  as  if  he  had  been  made  biihop  of  any  ^^tttt  the 
pjacc  in  England.    P.  3  Car.  Regis,  between  Evans  and  As-  conftitution 
fooGH,    Rcfolyed  per  Curiam  upon  a  fpccial  y^f  dift,  and  Pi  dered  JJ^J^^'^^/J  ■  ^ 

5  per  voidisjfeoe- 
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fld,  an^Mt  pef  Curiam,  that  this  (hould  not  be  fpoke  to  any  more  but  oolj 
^J*'^^      to  the  points  in  the  cafe.] 

mA  ib  it  is  ttkHrtd  3  £•  3.  Fitsh.  Trial.   And  (b  it  was  tdjodgcd  ii  Jtc.  C.  B.  in  die  cafe  of  Wood* 
ley  aad  the  Bifltop  of  Exon  and  Manwaring.  Jo.  1 58,  159.$.  C. — la  chfs  cafe,  the  4eafiy  bdbic  coa« 
leoadoa  or  confirmation,  obtained  a  patent,  with  large  wotdi  of  aon  obAante  retiaere  ^akat  is  com- 
nendam  the  faid  deanry,  ftc  and  afterwards  be  was  chofen  blibop  of  Briftol,  and  then  allb  bcftie  is* 
MIsdoD  be  obtained  another  patent  wkh  a  more  ample  difpeafotion  of  retMning  the  laid  dumrj  in  com- 
mendam.     It^was  agreed  by  all,  that  the  church  or  deanry,  he  in  England  ihall  be  void  by  crfkn,  if 
the  parliNi  or  deaa,  te.  be  node  a  biihop  in  Ireland  $  for  the  oanon  law  in  that  point  is  ooe  tfapaogh  aft 
the  world  |  alfe  Ireland  is  governed  by  the  laws  of  England,  and  is  now  as  part  of  Eagbnd  bf  ibbordi- 
aary.     The  judges  argoed  two  days,  and  refohed  that  all  comnsendams  are  difpenfatiom,  and  thst  ceA 
IU>n  coauneaced  by  the  canon  and  council  of  Lateran.  Secondly,  That  the  king  nuy  difpenfe  with  that 
caooa,  1 1  H.  7«  ix.    for  the  pope  might,  and  now  by  the  ftatute  ii  H.  S.  that  power  is  givea  to  the 
Itio^  cwmalative,  by  way  of  expolkioa  ceteris,  and  not  by  introduAion  novi  juris,  and  by  that  fbcaie  a 
concuncnt  power  is  given  to  the  archbilbop  of  Canterbury,  and  may  be  gianted  by  the  kiag,  orbj  die 
•rcKWibop,  &c«  3dly,  That  that  difpenfation,  after  ele^ion  to  the  hi  A  bifliopric  and  before  coafeca- 
tioo,  itc*  and  aifo  the  difpenfation  after  eiedion  to  the  iiecond  biihopric  and  before  tiic  ooofirmaboa,  is 
good  enough  in  both  cafes,  and  he  remains  a  good  dean,  to  confirm,  ftc.  And  ar tarwardt  the  jadgaaeai 
ia  the  cafe,  being  an  adion  of  trefpafs,  was  given  accordingly.     Koy,  93,  94,  95.  H.  %%  Jac  B.  R* 
Svanaaod  Kiflin  t.  Afcuith.— ^Latch.  233.  S.  C— Paim.  45S.  S.  C. 

[9.  If  an  incumbent  had  been  created  bifhop,  this  had  made  a 
^oidanoe  by  the  common  law.  1 1  H.  4*  38.  60.  77.  29  E.  3.  44.  it 
was  faid  mat  heretofore  when  the  con/Htutions  were  made,  by 
which  plurality  was  ouftedy  .the  which  conftitutions  conuncnced 
Iknn  Rome,  yet  from  that  time  it  Was  caufe  of  yoidaiice  in 
Banco  Regis.] 

[io«  26  £•  3.  55.  b.  it  is  faid.  That  the  pope  J.  made  cofg/Kiutim 
that  a  parfonJbaU  not  have  but  one  benefice  with  cure,  (9V.  J 
S.C.Show.       II.  .In  a  quare  impedit,  for  hindering  to  prefent  to  the  parifh 
413  to  4as-  church  of  St.  James,  the  plaintiff  declared,  that  St.  Martin's  bc- 
(otr  i^S  ^  l^^S^  parifti,  by  a  ftatute  made  i  Jac.  2.  the  pan/h  of  St. 

James's  tvoj  to  be  taken  out  of  it,  and  made  a  parifr  of  itfe^  vntb 
atrCf  and  Dr,  TennifoUy  then  vicar  of  St.  MartitCs^  firft  reHor^  and 
appointed  the  patronage  after  his  death  to  the  bijbop  rf  honim  and 
his  fucceflbrs,  and  to  the  lord  Jermyn  and  his  heirs  ahematelys  that 
Dr.  H'ennifon  was  afterwards  made  bifiop  of  Lincoln^  fo  that  it  be- 
longed to  the  king  to  prefent  by  his  prerogative ;  to  this  dccb- 
ration  the  bifhop  of  London  demurred,  and  Dr.  Birch  pleaded 
the  ftatute  25  H.  8.  and  that  by  virtue  thereof,  the  archbiihop 
[  372  3    of  Canterbury  granted  a  difpenfation  to  Dr.  Tennifon,  to  hold 
this  church  in  commefulam,  which  the  king  confirmed  from  the 
22d  of  OBober  till  thefirfl  ^  July  following^  &c.  To  this  plea  the 
Attorney  General  demurred.    The  Court  held,  that  the  king's 
^I^V^    turn  is  not  ferved  by  *  confirming  this  commendam,  becauie  Ac 
buTbefeic     difpenfation  viras  only  to  fave  the  avoidance,  and  the  confirmation 
cannot  be      continued  the  pofleflion,  but  transferred  no  right  \  it  was  objedcd, 
proj^iy  faid  ^^^  ^  nobody  can  fay  the  king  ihall  prefent,  when  the  ad  of 

mended  to  him  \  it  is  true,  tf  the  incumh<.nt  had  ditd  during  the  coatimuamce  *fj*tt  titles  Ae  Kmg  «fft# 
Atfvf  I9/I'  bis  ritlt  f  prejnn  Per  Car.  4  Mod.  ai2.  S.  C— Show.  489.  S.  P  hy  K)ie  J.  ana  uys  ais 
tp^ears  hy  PAaKHVBST*s  cask,  D.  aaS.  b*  9c  133.  a.  &  a  Roll.  344. 

f  Holt  Ch.  J.  feemed  at  the  ^rft  to  bcline  to  this,  but  at'erwirds  it  was  TcfoKed,  that  this  aft 
aa/f  dirtBtd  the  wutUd^  and  turui  tf  prtjemtlnr  butvrtn  tht  fatrtms^  amd  mi  ty  auladt  the  Uwg  tf  ik 
fr€riativ€»  3  Lev.  3S».  S.  C— —  And  ootwicbftanding  this  objeAian,  the  right  of  pataonsgf  c<ea  m 
tbia  cafe  is  veiled  imi|icdiately }  it  is  Uke  a  rev<dk>n  for  liic  granted  cum  accident  per  mortem  of  ibf 
tenant  for  life,  which  vcfta  ao  ii^czeft  imm^dUtc^,  tho^igh  to  commcncv  in  ^flcftoA  i^  lirtoio.  F* 
puf.  4  Mod.  214.  S*  C« 
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l^^rBament  (ays  otherwife,  and  diat  this  was  therefore  a  cafe  ez« 
^mpt  from  the  prerogative  }  but  the  Court  held  that  this  ^St  did 
not  interfere  with  the  prerogative,  becanfe  a  nnv  advowfon  muft 
hefuhjeB  U  the  prerogative  as  an  old  one  is  f  like  an  eftate-^ail  cre- 
ated by  ad  of  parliament,  it  is  fubje£l  to  fuch  bars  as  other  eftates- 
tail,  and  the  wife  (hall  be  endowed  of  it.   Then  it  was  objeAed^ 
Ihat  this  new  church,  as  to  Dr.  Tennif<m,  was  a  kind  of  dona- 
tive, he  coming  in  without  inftitution  and  induAion  i  and  that 
by  the  very  words  of  the  ftatute,  the  prefentable  right  doth  not 
commence  till  after  him^  and  that  in  *  cafe  of  a  denative,  the  *TIicOowt 
promotion  of  the  incumbent  makes  no  ceifioa.     But  Curia  con-  ^  ^aL 
tra  ;  for  in  point  of  ellate  the  right  of  prefentation  commences  admitted  t» 
by  the  pai&ng  of  the  z&  immediately,  but  in  point  of  intereft,  not  jx  i^w^  ^oc 
till  the  avoidance.    2  Salk.  540.  Mich.  7  W.  3,  B.  R.  The  King  J^^y^J^ 
V.  Bi/hop  of  London  and  Dr.  Birch.  mf'nik 

nm^i  rtBor 
bm  MStf  parriamtntf  as  Dr.  Tennifon  wit  in  chit  cafe,  then  the'  ki«f  hat  a  pxeraptift  to  peetBai  upoa 
uc  franotioa  of  fuch  tcCtox,  4  Mod.  213.  per  Cur.  S.  C* 

(L.  b)     Taking  oi  fecond  Benefice. 

{i.  iF  an  incumbent  takes  a  2d  benefice,  the  firft  is  void  iffofoBo  ^Jjjl^'^ 
'-  without  any  deprivation,  fo  that  the  patron  may  prefent.  induaion  t* 
^4E.  3.  30.  Adjudged.  26  E.  3.  55.  b.  Co.  4.  Holland,  75.  b.  theidheae. 
RefoWed.  D.  Reports.  Commendam,  69.  81.  Doftor  and  Stu-  x^^'^^^^ 
dent,  126.  b.  29  E.  3. 44*  Co.  4.  Digby,  79.  26  E.  3.  i.  9  E.  3.  ^  ,  -  '^ 
.  22.  f  Hohart's  Reports,  224.  Contra  1 1  H.  4.  37.  b.  66.  %  Tr.  t  F»i*  36ft* 
14  Car.  B.  R.  between  the  King  and  Baldock.  Adjudged  per  ^  '-*  "  -^ 
Curiam  in  writ  of  error  upon  fuch  judgment  in  Bank  upon  dc-  ^ij!^,^^ 
murrer*     Intratur  Hill.  13  Car.  Rot.  1259.]  8I.  as  wdt 

as  if  it  %v«a 


above  that  valve.     Per  Jones  J.  Jo*  404,  405.  the  Kiag  ▼•  Baldcock.  Dr.  Watfon  fayt,  if 

of  ottr  clergy  be  created  a  biOiop  faffra^an  of  England,  not  any  (as  he  coficeWet)  of  the  preferntencs  he 
bad  beforty  do  become  void ;  but  oa  the  other  hand,  if  be  exercife  the  office  of  a  faflragan  by  coos- 
aiBioD  he  is  timeby  qaaiiiied  to  hold  at  one  time  two  benefices  with  core,  and  cites  ftat.  26  H.  S.  cap* 
14.  However,  his  benefice  with  cure,  talcen  afrer  he  is  fuffragan,  may  (unleTs  difpenfation  prevent) 
void  any  dignity  he  had  be/bse.     Watf.  Comp.  Inc.  8vo.  43.  cap.  3*— f  Hob.  158.  i6ii. 

[2.  At  c&mmon  lawy  if  an  incumbent  had  taken  a  2d  benefice^ 
with  cure^  neither  the  iirft  nor  fecond  had  been  void.  Co.  4. 
Holland,  75.  b.] 

[3.  But  hy  the  general  council  (^  Later an^  hcJd  anno  Domini  pkiraRtlei 
12 15,  it  was  ordained,  that  if  a  man  takes  divers  benefices  with  ««re  firft 
cure  of  fouls,  the  firft  (hall  be  void,  if  he  has  not  the  difpenfation  of  ^^^^A 
the  pope.     Co.  4.  Digbt,  79]  UtiZl\ 

held  under 
*  pope  Alexaoder  the  third  at  Rome,  in  palatio  Lateraneofi  ibidem  inceptam  In  anno  2170  U  continua- 
Cam  ulque  anmim  1 179,  which  was  anno  26  H.  2.  Arg.  Mo.  436,  in  the  cafe  of  Robins  v.  Gerard. -« 
4  Rep.  79.  in  S.  C.  by  name  of  Digby's  cafe,  it  is  UA  by  the  reporter  to  have  been  under  Innocent 

^e  third. Knighton's  Chronicle  inter  decern  Scriptores,  pag.  1422.  1.  19,  xo.  fays  this  council 

wai  held  under  Innocent  the  third  in  anno  121 3.    ■     ■■2  Inft.  361.  mentions  it  in  the  yeir  1 1 79. 

™     .  .  .  *C373  3 

[4.  This  is  fo  recited  in  Linwood,  fol.  8 1,  in  the  Con/tituiions 

rf  Peckham^  where  by  the  provincial  fynod  the  conftitution  of  the 

general 
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gtneM  comfcil  is  confirmed,  and  tHe  conftitutions  ef  Cktshn  m 

Linwood,  that  the  I'aft  ought  to  be  void^  is  rf^aUaTLS  too  hard 

and  ftrifi.     Co.  4.  Digby,  79.] 

1^5.  27 E.  I.  Rot.  Pat.  M.  1 5.  in  appellationibus.    Papa  iifpeH* 

favit  cum  J,  de  Langeion  cancellario  ftiper  pluraiitate  betieficiorum  fm» 
j       ^         rum  atm  curis  five  cura,  quae  obtinet,  &  ulterius  difpenfavit  quod 

duo  alia  beneficia  cum  prioribus  recipcrc  &  retinere  pofTit  jf  f«ji 

piacuerity  &  eidcm  cancellario  convenientcr  cfFerantur  &  rex  be* 

neplacitam  fuum  intimat  per  patentes  Htcras.] 
S.C.  Cited  2       |-(5,  If  an  ittcuwbetJt  takes  a  fecond  benefice  with  cure,  by  which 

^ttfe'tf*^ .  ^^  ^^^  '^^  ^®*^  ^i  ^^  canon  againft  the  patron^  fo  that  he  maj  pn^ 
Sharp  V.  Jiftt  htforc  any  deprivation^  yet  till  deprivation  it  is  not  void  as  to  a 
f "^^"T*  J?r/i»^^r  /  for  if  he  fuc  for  tithes  againft  a  parifliioner,  it  is  not 
7r6.  ^  *ny  ^^r  againft  him  that  he  has  taken  a  fecond  benefice.  Tr.  13 
Watf.Coinp.  Car.  B.  R.  faid  by  Juftice  Barkley,  that  Jufticc  Telverton  in  his 
Inc.  Svo.  9.  argument  of  the  cafe  of  Prust  faid,  that  fo  it  was  adjudged.] 

w»tf.Comp.  [7.  H,  II  E.  3.  B.  R.  Rot.  21.  The  bifhop  of  Dtirham/fy 
^!t'llV%'  f^^^'^  ^'  ^^  /A^/^r^-^^/zi/  ofW.  of  the  church  of  St.  Andrew,  ani 
dtesS.c.by  ^fi^^  prcfcntcd  the  fame  B.  to  the  deanry  of  the  fame  church.  El 
vhich  caie  pro  CO  quod  non  lic^at  aliqui  duas  praebendas  in  una  &  tadcin 
h^^pewi?^*  coclefia  collegiali  poifidere.  Tit  was]  adjudged  quod  rex  recuperd 
thit  if  the     pyafentatlonem  ad  eccleftam  de  W^  pritdiBa^'\ 

charchyvoid 

by  ccffion  upan  account  of  the  canoo,  be 'of  the  gift  of  the  biihop,  and  witbin  bit  dioceft.  tt  may  gait 

Wpfe  by  the  bifliop's  ntgieA  to  colbte,  though  no  dcpr'ivatioa  be  made  of  the  incanbeatf  or  aocice 

^iven  of  the  avoidance. 

pMt  it  was  8,  Quare  impedit  by  the  Wng,  and  counted  by  the  poffej^ens  rfAt 
whlic^\hat  ^^fl^^P  ^f  ^'  (liiho  luas  patron  of  the  benefice)  being  in  his  banisy 
this  cff^f  fro  and  that  A.  the  clerk  and  Incumbent  accepted  another  benefice^  hj 
lave  bten  which  this  benefice  is  void,  and  remained  void  quofque,  &c.,  anJ 
'^b^A^oT  *^  ^^^  admitted  for  a  clear  voidance.    Br.  Quarc  Impedit,  pi.  98. 

the  metro-     Cltes  24  E.  3 .  32. 

poIitaH}  and 

that  It  is  no  voidaKce  in  fafi  till  be  be  dffrwed  by  tbef^irituMl  lavf,  and  it  is  only  a  voidance  in  lav  U- 

iore.    Ibid,  cites  xi  H.  4.  37.  59. 

9.  If  a  xpan  prefents  one,  'who  has  a  benefice,  and  it  admitted  aai 
induced,  this  is  a  ceflion  without  more ;  but  in  quare  impedit  the 
Court  fhall  not  tahe  thereof  notice  before  It  be  certified^  beeaufe  it  is  1 
thing  fpiritual ;  per  Brown  Serjeant.  Br%  Quare  Impedit,  pL  87. 
cites  14  H.  8.  16,  17. 

ID.  Where  the  ling  prefents  by  reafon  of  a  plurality  and  want  of 
qualification,  and  verdi£l  is  found  for  him  ;  inafmuch  as  the  fitft 
benefice  is  abfolutely  void  by  the  taking  a  2d,  the  verdiB  (hall  be, 
that  the  church  was  full  of  the  klng*s  prefentment  modo  tc  forma, 
as  was  alleged,  and  no^u  Is  void ;  for  Crook  fays,  that  if  it  be 
found  that  the  church  is  full  of  the  defendant  by  the  prefentment 
of  the  king,  that  it  fhall  be  intended  that  it  was  void  by  the  ad 
benefice,  and  that  the  king  prefented  him  anew.  Litt.  R.  i.  UiU- 
2  Car,  C.  B.  the  King  v.  Frankwcll. 
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(L.  b,  2)  Avoidance,  by  /Jot  reading  the  Articles^  &c. 

1.    13^^.  .12.  tNACTS,  T\v:iX  every  perfin  hereafter  to  he  md-  A  prefiatec 

^3.  *-*  mitt ed  to  a  benefice  with  cure  pally  •  within   ^  f^y- 

two  months  after  his  induEtion^  publicly  read  the  articles  of  religion  in  f,-,^^  /    -^ 

il^e  church  whereof  he  hath  the  cure^  in  common'^rayer  time,  with-  my  ajpnt 

declaration  of  his  affent  thereunto^  and  be  admitted  to  adminifer  the  JJ-^J*/^*^ 

facraments  within  one  year  after  his  faid  induction^  (if  he  bs  not  ad-  tieyagrJ* 

mitted  before  J  in  pain  upon  every  fuch  default  to  be  deprived  itfo  faSlo*   toitb  tb* 

S.  7.  All  admi/jionsy  injlitutions,  and  induBions  to  benefices^  and  ^*"'*^9f^^ 

wdl  tolerations y  difpenfationSy  qualifications y  and  licences  whatfoever  to  judged, 

the  contrary  hereof  Jball  be  void  in  law.  That  tiiit 

w^s  not  fucli 
vnfeigne^  aflent  as  ti)&  ibcute  intended,  but  that  It  ou{(ht  to  be  abfoliite  and  without  condictoa. 
Cfo.  £.  251.  pi.  19.  Mich.  ^3  ic  34  £1:2.  B.  R.     Smith  v.  Gierke. 

*  Upon  a  trial  at  bar  in  quare  impedit,  th?  pUinrif}'  proved,  rhac  he  read  the  articles  upm  the  ytb  ^ . 
Nvvtrnfur^  xvbere  bis  induthon  .ivai  5  S'ptcrnber  \  this  was  ruled  infufHcient,  becaufe  not  within  twa 
months  after  ths  induAion,  computing  28  duyt  to  tic  muntb*    Lev.  zou  Fafch.  15  Car.  2«  B.  &• 
Brown  ▼.  Spcnce. 

In  quare  impcdit,  the  plaintiff  proved,  that  he  read  thtm  In  a  p9rch  of  a  chapel  tf  eaft  vohhin  the 
.pme  parifi  vr\^\n  a  month  after  his  indofiion,  the  k<rys  of  the  chupci  being  detained  from  him  by  the 
defeadant,  and  this  was  admitred  by  the  Court  to  be  a  fufficieat  reading  of  the  articles  within  tlv 
ftatate.     Lev.  10 1.     Brown  v.  Spence. 

Immediately  upon  not  reading;  the  articles  according  to  the  Aatute,  the  incumbent  is  deprived  ipfo 
la&o  ;  and  the  patron  may  prei^ent  upon  fuch  a  deprivation  prefently  if  he  will,  and  his  clerk  ought  to 
be  admittoi  and  inftitmed.  Vaugli.  132.  in  cafe  of  Shute  t.  Higden..  ■  {But  ao  l^fe  (ball  accrue 
till  after  notice  Co  the  patron.     1  ^  £1.  12.  f.  S.J 

A  man  had  a  benefice  compatible,  and  without  fufficicnt  difpeniation  took  another  benefice  ooni- 
patible,  but  did  tftft  fuhfcnhe  the  articles  as  required  by  this  Aatute,  and  yet  he  tvas  admitttdy  ivft'itmtfd^ 
MudinduRed  to  the  iecond  benefice  [and  diedj  And  upon  iiTue  whether  the  church  voided  per  mor- 
tem, Arc.  a  fpecial  verdld  found  ^  above.  And  the  opinion  of  tho  Court  was,  that  the  firft  beneike 
voided  per  mortem,  afid  not  by  tliC  t;iking  the  2d  benclicc  \  for  he  never  was  lawful  parfon  thereof^ 

by'peufon  of  this  (latute.     D.  377.  b.  pi.  ^i.   Mich.  23  Ar  24  Elie.  Anon. S.  C,  cited  Vaugb. 

133.  ia  cafe  pf  Shiste  v,  Higden ^  In  fuch  cafe  the  admiilion  and  inftitutkm  ate  void,  io  that  he 

mtvtr  toax  incumbettt  tberty  and  confrquentlv  cannot  be  deprived.     And.  63.  pi.-  136*  Triu.  z^EIiti  Im, 

cafe  of  the  Queen  ▼.  Bi(hop  of  Linco  n  and  Cock. Refolvcd  by  all  the  Juftices,  abfencc  Fopham^ 

That  in  cafe  of  the  prefentee's  not  reading  the  articles,  the  church  becomes  void  prefisntly,  and  tbete 
meeds  net  ^ny  deprivation  ;  for  otherwife  the  itatute  would  be  defrauded  at  the  pleafure  of  ihokordinary« 
if  he  would  not  deprive.  Cro.  £.  ^79,  6S0.  Trin.  ^>  £liz.  B.  R.  Baker  v.  Brent  and  Robinibn.— r-^ 
*rht  church  in  futh  cafe  voids  prefently,  without  any  fentencc  declaratory ;  for  the  (laroce  pcovides^ 
that  he  ihail  be  ipfo  fa^o  depnved»  and  the  a^miifio-Ot  tnftitution,  and  indudtion  are  merely  void  m 
Um  y  and  voidance  by  t&.  of  parliament  need  not  hav£  any  fcntence  declaratory*  6  Rep.  29.  b*  TrW 
44  £1J2«  B.  K.  Gceen  v.  Baker  U  al. 

• 

2.  In  debt,  &c.  the  plaintiff  counts,  that  H.  dean  of 'Lincoln 
by  indenture  dated  24  July,  demifed  to  the  defendant  the  reftory 
of  M.  &c  who  therein  covenanted  to  find  a  fufiicient  prieft  to 
fcrve  in  the  church  of  M,  to-  be  approved  of  by  the  dean  and  his 
fucceflbrs,  and  to  pay  him  40  marks  per  annum  at  the  lead ;  and  ^ 
then  fets  forth  the  Itatute  29  Car*  2.  for  perpetuating  augmenta* 
tions  to  poor  vicarages,  which  ena£ts,  that  every  augntetitation 
made  payable  to  a7iy  vicar  y  curate^  Isfc.fbould  continue  payable  to  them  / 
and  thcU  they  might  recover  the  fame  by  diflrefs  or  aBion  (f  debt ; 
then  he  fays,  that  5  July,  32  Car,  2*  by  the  approbation  of  the 
dean  at  the  nomination  of  the  defendant,  and  with  the  licence  of 
the  bifliop  he  was  admitted  ;  and  from  that  time  to  this  was  cu- 
rate of  the  church  of  M.  and  for  40  marks  pcuiion^  due  for  a' 

year. 


year,  be  brings  tbis  aAion.  The  defendant  {deaded  in  bar»  aa^ 
confefled  the  leafe  and  covenants ;  but  fays,  that  the  phintiff  was 
nominated^  &c.  5  Nov.  1677,  and  hau  pofleffion^  but  fuzthfr 
(ays,  that  the  oB  of  confomntj  13  Car.  2.  by  which  it  is  cna&ed, 
thai  all  mini/lerif  &c.  Jball^  futtbin  two  montbt  afitr  the  aBuei 
foffijjiian  tf  their  vicarage  or  curacy^  declare  their  affent  and  amfent 
to  all  matters  in  the  book  of  G>mmon  Prayer,  am/  vfen  negUB 
L  375  ]  thereof  Jhall  be  ipfofaBo  deprived :  and  that  the  patron  maj  prefent^ 
Isfe,  as  if  the  incumbent  luas  dead;  and  that  die  plaintiff  did  not 
within  two  months  after  his  pofieffion  declare  his  ailent,  and  that 
'  at  no  time  after  the  5  th  of  November  the  defendant  did  nominate 
the  plaintiff  to  the  dean  to  be  curate,  &c.  The  plaintiff  in  his 
replication  confeffed  the  n6mination  5  Novemb.  and  that  he  con- 
tinued in  pofieffion  till  the  5th  of  July  follovnng,  and  being  io 
pofieffion  by  the  confent  and  permiffion  of  the  defendant,  and  by 
the  approbation  of  the  dean  and  licence  of  the  bifliop,  he,  within 
two  months  after  the  faid  5  July,  declared  his  aflent  and  confent 
according  to. the  (tatute.  The  defendant  demurred;  the  Cooit 
agreed,  that  fuch  ftipendiary  may  be  within  the  zGt  of  con- 
formity, though  that  is,  that  the  patron  (hall  prefent  as  if  he  were 
dead,  and  here  was  no  prefentation  requiCte  in  this  cafe,  but  only 
a  nomination.  And  that  though  he  was  ipfo  faAo  deprived  bt 
his  neglcd  in  not  declaring  his  aflent  within  two  months  after 
his  firft  nomination  and  pofieffion,  yet  this  (tatute  not  di{abli]ig 
him  from  being  nominated  de  novo,  and  he  continuing  always  in 
poffeffion,  and  performing  his  office  by  the  allowance  of  the  de» 
fendant  and  the  dean  till  the  5th  of  July ;  this  amounts  to  a  new 
nomination,  and  therefore  his  declaring  his  affent  within  two 
months  after  the  5th  of  July,  ^akes  him  a  curate  wic)iin  the  ftz- 
tute,  and  enables  him  to  bring  afiion,  and  judgment  was  giTcn 
*  for  him  by  the  whole  Court.  3  Lev.  8a.  Mich.  34  Car.  a«  C.  B. 
Carver  v.  Pinkney. 

•Depffrati.  (M,  b)  *  Deprivation.     [And  of  Caveats  to  prcrent 
l^i^oi^  Inftitution,  &c,] 

die  iocom* 

S«S«     [I-  iF  the  incumbent  */dl^'««/,  the  church  is  void  by  it.    lilL 

miniftn',  »  *    4.  60.   b.  77.] 

when  ftt£i- 

cicBt  caofe  ^gamft  kin  ts  conceived  ind  proved ;  for  by  thii,  he  lolcs  the  nime  of  hit  firft  dtgnitrf 
and  herein  two  manner  of  wayi,  dtber  by  a  pardcular  fentence  10  the  fpiritoai  cowt,  or  by  a  pae- 
sal  fentence  by  fomc  pofitive  or  ftatute  law  of  this  realm,  ift,  DeprtTatkm  ta  in  the  fpintaal 
court  for  that,  that  it  is  grooaded  upon  fome  Ath6t  in  the  party  deprived,  althoogh  it  be  by  ^^ 
bw,  yec  it  is  deemed  as  the  ad  of  the  party  bimfdf.  The  caofet  of  deprivatioay  by  ceofure  in  M 
fpititual  court,  arc  to  be  referred  to  the  common  law.  ift,  H^aut  »f  .apaaty.  2dly,  \Cmtmft* 
3d}y,  {  Crime,  A%  concerning  the  fitti,  although  by  the  common  law,  if  t  J^  P^f^  ^  f^ 
fenlcd,  inftitoted,  and  InduSed  to  an  efpecial  bencBce,  which  curate  it  altogether  nacapable  of  dw> 
fame,  yet  the  chnrch  is  not  therefore  to  be  faid  void  as  if  no  prefenutjon  had  been,  bvt  it  b  fliil  M 
of  an  tncumbent  dtfaBo  ihet  mn  tU  jwrtj  wntii  by  femtemce  dtdaratorj^  for  his  want  of  ca^^dty,  tba 
chiMch  be  adjudged  void,  and  upon  this  no  lapfe  ihall  incur  againft  the  lay  patron,  without  BBdct 
(of  fu«h  incapacity  and  ientence  of  depriT^tioa  thercnpon)  to  him  giTCn.    Dod.  of  Adv.  ^\^  74* 


t  Con»xbpt  may  likewife  be  t  caofe  of  deprivadon,  as  if  die  parfon  or  other  incnrabeat  beaw^ 
m»kmL»tt^  wiJ  ht  i^  r€mtin9  ia  hit  obftiaac/  lot  the  fpace  «f  40  Jtjt,  ht  iaibr  ti)is  jepiifabie  of  bit 


Wieke,  tna  9tt  tike  church  b  not  roid  ip  Ad,  without  fenteoet  of  4epnfBf;btt  gKea  agaSofthios 
nd  if  before  fuch  deprivation  the  king,  as  fupmne  ordinary  and  the  bead  of  the  church,  would  gi?« 
idifpenfation  to  the  iucumbent,  that  for  ail  the  fcnicnce  of  deprivation  for  his  contempt  had,  be  ibaU 
hold  his  benefice,  fuch  difpcnfation  were  void  [good,  quserc]  and  (hould  reftrain  the  patron  from  bis  pit- 
feotatioii  accrued  to  him  by  means  of  fuch  deprivation  after  cnluing.  Dod.  of  Adv.  76.  le€t.  14. 

^  The  3d  caufe  is  crime,  within  which  may  be  comprehended  dilapidatim,  or  fpoii  of  the 
church  beBefice,  once  in  oux  books  worthy  of  deprivation,  ijkewife  fchifm  or  Ltre^  j  for  c5c  which, 
or  if  for  feme  other  caufcs  the  incumbent  were  deprived  in  ancient  time  in  the  court  of  Rome, 
«poa  foch  de^vatiott  coming  in  queftion  in  our  law,  the  iflue  (hoald  be  upon  the  avoidance,  and 
it  Ihouid  be  tried  where  the  church  or  dignity  is.     Dud.  of  Adv.  76. 

[So  that]  ift.  Our  law  adjudges  not  the  church  aaually  void,  to'ithoit  4  fentenct  of  deprivatioo, 
as  has  been  before  proved,  adiy,  That  thoagh  foch  fenttmt  of  deprivation  be  merely  %eromgfkl,  yet 
the  dignity  is  void,  and  the  jtntaut  remains  in  his  f9rct  wmii  it  be  reimfed,  3dly,  and  hdlly.  If  tha 
farty  dtpr'rutd  within  tinae  requne  by  this  law  an  •  ef»feal^  (upon  fuch  fentencc  of  deprivation  givea 
againft  himat  the  court  of  the  high  jucifdicli»n)  fuch  is  the  nature  of  an  appeal  that  it  Mds  (tkt 
ftatnte  opon  which  it  was  firft  brought)  in  frfjf^ence ;  becaufe  in  the  common  law  it  is  faid  to 
have  cficaumforpeDfiiffl  prions  pronantiatij  and  therefore  if  it  be  brought  upon  deprivarion,  it  voida 
the  vigour  thereof,  and  revives  the  former  dignity  j  for  fuch  church  ihail  not  be  Void  untii  the  firft 
fentence  of  deprivation  chance  to  be  affirmed  in  t>ie  appeal,  and  thus  much  of  deprivations  in  the 

ipirituai  court  ftaJl  foffice  at  this  time.     Dod.  of  Adv.  76,  77.  ua.  14, •  The  church  ii  ntf 

t  vou/fa^iMg  the  afpeal  \  for  if  the  fentence  be  reveiied,  he  ihall  not  be  ioftiUilad  and  iadu^ked  again* 
Br.  X>cpofitioA,  pi.  13.  cites  a  R.  a.  and  Fitah.  Quare  Imp^dit,  143. 

t[376] 
[2.  If  an  incumbent  be  deprivable^  yet  the  church  is  not  void  if  a  parfon 
before  deprivation.  Contra,  17  E.  q.  cq.  b.l  ^"  Several 

'^  ^      /         J    jy         J  benefices  in- 

compatible without  licence  or  plurality,  this  is  a  'vcldance  in  law,  but  not  in  faff  j  for  he  tngbt  JSrM 


[3.  If  fl^  caveat  entered,  &c.  a  clerh  be  prefmtei^  infiituted.  If  a  church 
mnd  induBed^  though  it  is  not  good  by  the  canon  law,  yet  the  tnd°*^'°**' 
church  is  ftill>i«l  our  law ;  for  the  breach  of  the  caveat  is  but  a  Jcrentct^a 
breach  of  the  canon,  and  does  not  make  the  inftitutipn  void,  c^cat  %»ith 
Mich.  15  Car.  between  Phipps  and  Hayter,  per  Curiam,  and  S^t£?bf" 
prohibition  granted  to  ftay  a  fuit  in  the  Arches  after  the  indue-  Aop,.  thit 
tion,  to  avoid  the  inftitution  for  this  caufe.1  rone  be  ia* 

ftituted  to 
that  church  ontil  he  be  made  privy  thereunto,  and  the  hfitop  hefure  that  he  have  nctict  of  the  caveat 
Wj^*"  *•  incnmhent,  the  infUtution  is  merely  void  in  the  fpiritual  law  j  for  the  regifter  ought  to 
Bod^  the  caveat  to  the  bi/hop$  and  his  n-gligcnce  in  that  ihall  not  prejudice  him  that  entered  the 
caveae  ;  and  if  the  biihop  have  notice  of  the  caveat,  and  gives  day  to  ^him  that  puu  Jt  ui,  and  be- 
fore tlut  day  he  inftitntes  an  incumbent,  this  is  merely  void  j  for  the  entering  §f  a  caveat  is  at  afater^ 
feJutt  in  anr  law.  Goldlb.  146.  Hill.  43  Elia.  cites  it  as  faid  per  Dr.  Amias  in  the  Lord  Zouch'i 
eife.  Invitation  and  lodu^on  ftand  good,  though  a  caveat  was  entered  before;  and  theecdcii- 

aflicai  court  cannot  meddle  with  it*     Litt.  R.  165.     Stephens  v.  Crifp. 

A  caveat  was  entered  with  the  biihop  not  to  admit  without  giving  notice,  yet  admiflion  is  good  j  but 
If  he  admits  one  that  has  no  right,  he  is  a  difturber,  but  otherwilis  the  caveat  docs  nothing  but  only 

to  make  the  biihop  carefal  what  pesfon  he  admits,  ci  Brown].  119.  Ancn -A  caveat  \i  offeree  for 

3  xnoQCfat,  and  any  one  may  fafely  prcfcnt  after  the  end  of  3  months,  as  if  no  caveat  had  been  entered  : 
per  Dr.  Talbot.    Cro.  J.  464.     Hutcbings  v.  Glover. 

The  Aiag  was  patron  of  the  church  of  D.  and  5.  iN^mhcnt.  IV,  entered  a  cawat  in  the  life  time  of 
B,  ihaa  fying  in  exiremis,  via.  caveat  epifcopus,  re  quls  admittatur,  &c.  nifi  convocatus  the  faid  V^ 
.-^^^.  dks.  J.  S.  a  Jhanger  presented  M,  who  was  inftituted  and  indueied,  and  JF,  presented  hie 
eitri,  wh$  vm likewUis  Inftituted  and  iaJu^td  jXhekng  liktwije prefented  bis  c/erk,  who  was  inftituted 
•lid  imdmSeUi  and  it  being  a  qi^eftion  in  the  fpiritual  court,  which  of  tbofe  clerks  had  the  bcft  right, 
featence  was  given  there,  that  the  firft  inftitution  was  void  by  rcafon  of  the  caveat,  atid  then  the 
cho-ch  being  full  of  the  ad  incumbent,  the  king  was  put  out  of  pofleflion,  and  fo  his  prefentment 
void-  But  it  waa  refolved,  ift.  That  the  caveat  was  void,  it  being  %  entered  in  the  lift-time  of  the 
incasabent.  ^  idly.  That  the  church  was  full  by  inftitution  againft  ail  perfons  but  the  king,  and  thes 
the  piefentation  by  W.  was  void,  by  reafon  of  the  fupcr-inftitution  of  the  clerk  of  the  iiranger  •  and 
Sa  tihc  pcefentation  of  the  king  was  good,  Poph,  1^3.  Hill.  15  Jac.  B.  R.  Moi^aa  v.  P-uan/  ■ 
{  S.  P.  per  Moant^ue  Ch.  J.  Cro.  J.  464.    Hatchings  v.  Clover. 

Vol.  XVil,  F  f  4-  If 


37^  l^tefentatiott^ 

4«  If  the  patron  prefent  one  that  k  nlerely  a  layman  mnthin  the 
6ge  of  25^  and  he  upon  this  be  admittecf,  inJHtuted^  and  induBei^ 
and  afterward' a  qua.  imp.  be  brought  agaiuft  the  patron  and  the 
fame  incumbent,  vrYi^xtoi  judgment  is*gnkn  by  the  default  ff  the 
incumbent,  where  indeed  the  incumbent  was  never  at  any  time  duly 
fummoned  according  to  the  law,  by  reafon  elf  whidi  judgment  the 
fame  incumbent  is  temtfved :  if  upon  this  afterward  the  (aid  iiii* 
cumbent  by  fentence  declaratory  be  deprived  in  the  fpiritual  court 
fbr  want  of  capacity  in  fuit  there,  for  the  caufe  of  his  incapacity 
exhibited  againft  him,  fuch  fentence  is  good,  and  aTailable  in  the 
common  law,  although  the  faid  incumbent  were  before  removed 
from  his  benefice  by  the  judgment  given  againft  him  in  the  qua. 
imp.  For  though  fuch  declaratory  ^ntence  given  againft  him  by 
the  fpiritual  la.w  cannot  remove  him  that  is  removed  already,  yet 
it  ihall  make  this  incumbent  anfwtrahle  to  the  next  incumbent  fvr  eR 
the  mean  profits  received  by  him  that  was  the  firft  incumbent,  from 
the  time  of  his  indu£tion.  Yet  if  the  firft  incumbent  fo  derived 
will  afterward  bring  a  writ  of  deceit  upon  the  judgment  given  againft 
him  in  the  quare  impedit  by  default,  becaufe  he  Was  not  fummoned 
as  aforefaid,  he  ihall  have  judgment  herein,  and  the  fame  deprivo' 
tiott  had  in  the  mean  feafon  in  the  fpiritual  court  is  no  impedtment 
■  L  377  ]  thereunto:  for  in  the  faid  fuit  of  deceit  the  incumbency  ihall  not 
be  in  queftion,  but  only  the  difturbance  .of  the  plaintiff  in  the 
quare  impedit.    Dod.  of  Adv.  74,  T$%^6.  Left.  14. 


F«i-36a.  (N.  b)     ILnirf  iDlo  Religion. 

It  it  a  rale    [j.  |F  an  mcumbcnt  enters   into  religion,  the  church  is  vii 

beaeficiuxD  aoo  vacat  f  er  rdigionit  ingreflfum  ante  profcflioncm,  niii  de  coofenfa  iflptffi. 

[2.  But  otlierwife  where  the  difpenfation  is  iffier.  Conti^ 
2 1  H*  4*  6o» J 

V 

(O.  b)  Lapfe.  What  it  is,  atid  the  ComtnencemenL 

[I.  Mich.  3  E.  I.  B.  Rot.  105.  Staff.  The  biihop  of  Co- 
ventry and  Litchfield  pleaded  a  collation  by  lapfe  autoritate  cmdti 
againft  the  prior  of  Landa  to  the  church  of  Patingham.] 

[a*  6E.  I.  Rot.  Patentium  Memb.  25.  In  a  quare  non  ad* 
mifit  by  the  abbot  of  St.  Mary  Eborum  againft  the  hiibop  of  Nor- 
wich ;  the  biihop  made  title  by  lapfe,  fcilicet,  that  he  collated 
autoritate  concilii  pofi  U^fum  feme/Ire^  fcilicet,  tali  die,  &c.  and 
there  after  in  the  judgment  il  is  fiiid,  qtda  tempusfemeflre  autmtt' 
■  te  concilii  non  incipit  verfus  patronum  nifi  a  tempore  fnentia  m/rA^ 
tsfc.  f^^e,  what  council  is  intended.)  P.  9  E.  !•  B.  Rot  51. 
it  appears  that  lapfe  ynA  given  per  concilium  Lugtbrnet^tat^i^'^ 


19tefentatlon^  377 

ptts  femeftre.    til  a  writ  in  the  time  of  £•  i.  cited  Co.  6.  Catef" 
ijf  62.  according.] 

[3.  Bradon.  liber  4.  foL  241*  Lapfus  tempona  Je  Ccn/HiuttMe  *  loft*  37^ 
Lateranenjf.^  iSe^o^Si 

[4.  Britton.  fol.  2,25*  If  the  church  remains  difcottnfelled  be-  stmtme  de 
yond  6  months,  then  according  to  the  Council  of  Lyons  by  the  Bigamis, 
difcord  of  the  parties  the  bifliop  fliall  be  in  the  phcc  of  a  couii-  Ii!^!ce,!f!2 
feliory  and  ihall  give  the  church  to  any  cl<frk  faying  every  one's  dii^erence 
light.    But  Mailer  Selden,  in  his  Book  of  Tithes,  390.  fi»y«  that  kK-'-^^^n 
the  manufcripts  of  Breton  have  for  dc  Lions  de  Lait.  which  is  Briton" wto 
without  doubt  for  de  Lateran.^  tU  coancti 

[5.  Selden  in  his  Book  of  Tithes,  fol.  388.  holds  that  lapfewat  J*^*'*'^ 
received  in  the  lanvs  of  England  from  the  General  Council  of  Lateran  ilJ^l^j^d 
lield  in  anno  25  H.  2.]  fays  that 

[6,  In  Hoveden,  fol.  326.  there,  among  the  canons  of  the  ^^•'i**'*** »». 
Council  of  Lateran  held  under  Alexander  the  Thirds  anno  domini  j^Vl^mcii-  * 
II 18.  in  time  of  king  H.  2.  there  is  fuch  canon,  cum  veroprsthen^  tbos  Lyoasj 
dkr,  ecclefiaSy  feu  qusltbet  officio  in  aliqua  ecclefia  vacare  contigeritf  T'*''*hl. 
velji  etiam  modo  vacant ^  non  diu  maneant  in  fufpenfo^  fed  infra  fen  popcend«- 
ntenfes  perfonts^  qui  digne  adminifrare  valeant^  conferantur.     Si  au-  voured  to 
tern  epifcopuSy  uhi  ad  eum  fpeElaverit^  confer  re  diftulit^  per  capitulum  [w'**7*^ 
ordinetur.}  ^  tionsfrom*" 

[7.  Be/ore  tie  faid  council  the  patron  was  not  limited  to  any  princes  and 
time,  but  mighftiprefent  at  his  pleafurc  without  any  lapfe.  Sel-  ^^  ^e^ntb 
den  in  his  Book  of  Tithes,  387.     Brailon.  lib.  4.   241.]  lapfc  ;7or  ^ 

that  the 

Conilitudoa  iajs,  quod  coIUtio  beneficii  eft  rts  fpirltualls  U  al:ter  credentes  eflent  hxretici.     And  the 

common  iaw  fays.  That  a  prefentacion  to  a  benefice  is  temporal,  *  and  is  fo  declared  by  divers  aAs  of 

jftriiameac.     At  chic  coancil,  after  6  months,  the  diocefjn  Hiall  prefent.     The  Rej^ifter  faith,  That  to 

fidevt  by  lapfe  was  diocefanit  fpecialiter  iudulcum  after  6  months,  and  yet  if  after  the  6  months  the 

patron  pteieoti  before  the  dioccfan  collate,  he  ought  to  receive  his  cleric,  notwithftanding  the  general 

coandl;  but  when  the  king's  tarn  came  to  p'cfcnt  jure  coronseby  lapfe,  the  Regifter  faith.  Nullum 

ftapu  occnrrit  regi  ex  confuetudioe  hadenus  obtcnta  in  regno  Angliae  ;  fo  at  the  council  did  not  bind 

jbc  right  of  the  kjnf,  nor  could  the  dioccfan  prefent  by  Xx^^^z^  until  It  was  ci  indukum  j  that  is,  until 

it  was  allowed  to  hiro  by  confent  of  the  realm,  with  fucli  limicacions  and  re(lri£iions,  and  with  binding 

hfai  in  many  cafes  to  give  notice,  at  was  thought  juft  and  reafonablc  in  fubjeds  cafes,  for  the  better 

fevice  of  Ood  and  inftmdion  of  the  people ;  but  the  Icing,  who  is  fupreraus  dominus,  lofeth  not  hia 

pideaiation  by  ajiy  lapfe  at  all,  the  faid  constitution  notwith Handing;.— Ante  concilium  LateraneaAe 

fittUiim  carrebat  cempus  contra  praefentantcs,  but  the  blfhop  was  to  provide  one  to  ferve  the  cure  in  tho 

mean  time,  and  the  patron  might  prefent  when  he  would ;  but  our  lapfe  is  not  according  to  the  times 

vd  perlbot  esprefled  in  the  canons ;  for  they  give  four  months  to  a  lay  patron,  and  fix  months  to  an 

icdefiafticaly  Ac  neither  hath  therein  the  king  any  fupreme  title  by  them  to  confer  by  lapfe ;  and  b/ 

tbe  council  teoipus  femeftre  is  to  be  accounted  per  dies,  U  non  per  menfes  anni  \  and  therefore  we 

hoM,  that  the  time  aad  title  to  prefent  by  lapfe,  is  per  legem  Anglise,  occafioned  and  eftablifiied  it  may 

W  by  rcaion  of  the  faid  general  council.  2  Inft.  361.  And  fays,  fee  lib.  6.  foU  6z.  in  Cate/bye'a  cafe. 

[8.  In  tte  book  which  is  in  the  Exchequer,  whereof  the  title 
is  Tranfcriptum  Chartanim  Comitis  Cornubiac,  there  is  a  charter 
<5o.  &  168.  by  which  the  biihop  of  Norwich  recites, .  Ci/m  per 
lapfum  temporis  aUtofitate  c0ncilii  de  priore  praficiendo  in  Alonafterio 
de  Eya  quod  eft  de  patronatu  Rtcardi  Comilis  Cortiubia  hac  vice  ad 
ncs  devoluta  fit  poteftaSt  ond  left  this  (hould  draw  a  right  to  him 
and  his  fucceflbrs,  they  put  their  feal  thereto,  &c.] 

[9-  Regiftnim  Originalium,  fol,  4a.  b.  Inter  prohibitiones,  quia 
Jecundum  legem  fe*  confuetudinem  regni  noftri  Anglia  epifcopi  per 
lapfum  texnporis>  ante  6  menfes  conferre  non  debent,  ^c^ 

Ff  a  .  Cio-  P- 


37^  ]^cfentation. 

[lo*  p.  9  £•  I.  B.  Rot.  51.    In  affife  o£  darmn  piefentment 

by  the  aUi  of  Lyra  againft  the  archbiihop  of  Canterbury,  the 

deCeiMiaint  fays  th^t  the  church  is  fuU  of  his  collation  ratlom  cenci* 

Hi  Lugdunenfis^  and  being  demanded,  per  quern  articulum  cjufdem 

concUii  contulit  eandem  ecclefiam^  dicit  quod  ipfe  eft  archiepif- 

copus  &  ^imas  Aoglix  &  quod  non  vult  nee  debet  ad  hoc  con- 

cedere  in  curia  i(la»  and  becaufe  the  plaintiff  prefentavit  ante  Lsp^ 

fum  titnporis  fenuftris^  &  archiepifcopus  nihil  dicit  fed  quod  ipfe 

ad  eccleiiam  contulit  autoritate  concUii  Lugdunenfis  nuUam  cer« 

tarn  rationem  fuper  eo  exprimendo  &  fie  polTit  omnibus  de  regno 

prsefentationes  auferre,  &  confuetudo  regni  Anglut  Jit  quod  nulhu 

fatronui  debet  a  prefintatione  eccle/iafua  excludi  autoritate  conciliiy  i^ 

tttgligf^ns  Jit^,  isf  remijfus  in  prdtfentando  infra  tempus  fane/hre^  iieo 

querens  recuperet y  &c.  and  writ  to  the  biihop  granted,  &c.] 

WatfComp.       1 1.  A  lapfe  is  an  zBt  and  office  of  truft  repofed  by  law  in  tbe 

I11C.8W.      ordinary,  metropolitan,  and  laftlv  in  the  king  to  provide  the 

lipfe  M  the  church  of  a  re£kor  in  default  of  the  patron,  and  yet  as  for  him 

•rdin«7  is    and  to  his  behoof.    Hob.  154.  Mich.  10  Jac.  in  tne  cafe  of  Cok 

i-Z^ffftf  V.  Glover. 

hit  epifcopal 

care,  bat  to  the  king  is  as  fnpreme  patran,  and  is  the  rcaiba  that  Rome  ^id  not  claim  it.   Per  Dade- 
nd(e,  RoH.  R.  464*  in  the  cafe  of  Colt  v.  Glover,  cites  Dod^or  and  Scudent.-«-U  is  not  n 
hvt  a  tnift  or  admiiuftration.    Per  Hobart  Ch.  J.    RoU.  R,  475,  ia  S*  C. 


(P*  b)  By  wbat  Time  the  Patron  may  prefent  before 

LaJ^c  fhall  incur, 
•C3793 

Watfxomp.  [|i,  Tj  Y  the  common  law  of  England  as  well  cUrhi  as  Uifmm 

Iss-caTii.  ^  JhaUhave  6  months  to  prefent  before  lapfe  ihaU  incw. 

cites  s.  c.  Do£tor  and  Student,  i  x6.  b.] 

Godoiph.  *  |[^*  ^7  ^^c  common  law  of  Scotland  laici  patroni  quadrime/hf 
Rep  245.    yj^  quatuor  men/iutn^  eccleftaftici  vero  fex  men/ium  J^atium  habcot  6bi 

sTp.^cites  conceiium  a^  prxfentandum  perfox^un  idoneam  ecdefia  vacanU* 

the  fame  Skene  Regiam  Majeftatem.  lo.  b.] 

%s^ie*"^  [3.  But  Ja.  6.  pL  1.  cap.  7.  pi.  7.  cap.  ro2.  pi.  J2.  cap.  119- 

Bot  inquire  158*  Concept potrono  laico  fpatium  fex  mefyium^  infira  quod  prsefen* 

into  the  tea-  tare  debet.     By  the  petit  cttftoms  of  Normandy^  the  patraiu  as  well 

SffbL«*or  ^^^  ^  ecdcfiaftic  have  fix  months  to  prefent  after  the  death  of 

«fpropur-  the  laft  pofleflbr.    Quod  vide  Chapter  of  Patronages  C  70. 

tion  I  let  it 

Ibffioe  the  laiety,  that  it  was  the  canonlAs  pleafore  to  have  it  fo^  for  leaicBi  beft  kaova  Co  their  •■• 

liitereft  j  the  common  law  impaitiaily  kvds  them  both  to  one  and  the  lame  e^oal  ftaadsd  «f  is 


(P.  h.  2)   How  xhtjix  Months  ihall  be  reckoned. 


Bm  Mkh.    I.  i^UARE  impedit  againft  the  bifliop  of  A.  who  jnftified 
Va^  ^       ^^lapfe,  the  plaintiff  replied^  that  before  the  6  man 


fer 

^nh^     endedy^e  prefented,   &c«    The  defendant  rejoined,  that  die 
voided  br     church  to  which  the  prefenuaent  was«  is  a  church  with  cwt  of 
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foul8»and  the  pariihioners  there  are  Welchmen^  and  fpeak  and  oftliein- 
underftand  no  other  language  but  Welch,  and  that  the  prcfentcc  JJU^jSuae* 
could  not  fpeak  or  underftand  the  Welch  language  \  for  which  cd  that  tbe6 
caufe  he  refufed  him,  and  gave  notice  of  the  plaintiff  of  the  refufal  montht 
and  caufe  thereof  $  and  it  was  agreed  and  refolved  by  the  whole  2^<,pn,^ 
Court,  that  the  computation  of  the  fix  months  in  fuch  cafes,  according  to 
ought  fiat  to  be  according  to  the  kalendar  January,  February,  &c.  but  **»  ^»*«"- 
fecundum  numerum  Jingulorum  dierum^  alhwing  a  8  days  to  every  jg^gth,  and 
month.     Le.  31.  Trin.  27  £liz.  C.  B.  Albany  v.  the  BUhop  of  not  accord* 
St.  Afeph.  !«« **>  *» 

^  days  10  a 

month,  and  this  judgment  wrai  affirmed  la  error.  Rep.  6x.    Cateiby*s  cafe.  Yclv.  ioo«  S.  C. 

hy  name  of  Cace&y  ▼.  the  Biihop  of  Peterborough.— —Cro.  J.  X4X.  Trtn.  4  Jac.  S.  C*«— Jcnk* 

281.  pj.  8.  cite*  S.  C. S.  P.  a  Inft.  361.  tad  fayt  it  waa  fo  refolvM  in  the  time  of  £•  %•  juid 

In  the  time  of  H.  8«— Verba  accipienda  fuat  fecondum  fubjedam  materiam»  and  therefore,  becanfe  thi« 
compntadon  of  months  concern  thofe  of  the  church,  there  it  great  teafon  that  the  compucation  (hould 
it  acardiiig  t§  tbt  comfktathn  cf  the  church  which  they  btfi  ktufW*  6  Rep.  62.  Mich.  3  Ja^.  C.  B« 
Catdb7*scafe.->S.  P.  2  Inft.  361. 


(Q.  b)   How  the  fix  Months  (hall  be  reckoned* 
^  From  what  Time. 

£i.  ^EMFUS  femeftre  autoritate  concilii  non  incipit  verfu9  pa*  Godolph. 

^    trono6  nifi  a  tempore  fcientia  mortis  perfona  (that  is  to  fay  *•?•  *^5'^ 
of  the  laft  incumbent).  6  E.  i.  iRLot.  Patentiam  Membrana.  25.  '■^**'  '  . 
Adjudged  in  a  writ  of  the  time  of  E.  a.  cited  Co.  ,6.  Catssbt  6a* 
accordingly,  ahd  fays  per  legem  ist  confuetudinem  regni  baBenus  ufi" 
tatas*] 

[2.  jis  if  the  incumbent  dies  beyond  fea,  the  6  months  {hall  not  Godolplu 
by  reckoned  from  the  death,  but  from  knowledge  of  the  death  by  ^^p-  *♦*' 
tfe  patron.  6  E.  i.  Rot.  Patentum  Membrana.  25.  between  the.**^'"' 
abbot  St.  Mary  Chorum  and  the  biihop  of  Norwich,  adjudged  in 
a  qaare  non  admifit.j  *  *  [  380  ] 

[3.  -The  fix  months  fhall  not  be  reckoned  from  the  death  of  the  Godoiph. 
laft  incumbent,  htxt/rom  the  time  that  the  patron  might  by  computa^  ^^P-  *4^. 
tioH'per  rationabiles  dietasy  having  regard  to  the  diftance  of  the    *^  a'j  to  * 
place  where  he  nvas  at  the  death  of  the  incumbent ^  if  he  was  within  the  notice 
•  the  realm  at  the  time,  come  to  the  knowledge  of  the  death  of  the  in-  »»  f"«h 
cumbent  ^  for  he  ought  afterwards  to  take  notice  at  his  peril,  "  ^  !^°  T 
and  f  not  before,  inafmuch  as  he  was  in  other  county  than  where '  ^  foI.  364. 
the  church  is,   and  than  where  the  incumbent  died.    5  £.  i.  ^  ^  »^  ^wJ 
75.  adjudged.  Queen  Eleanor's  cafe.  Contra,  Co.  9.  Catesbt,  deration 

diftance  of  the  place  where  the  patron  is.     D.  317.  b.  Mafg«  pi.  7.    cites  S*  C*  MicJt.  5  £«  i« 
^oc  109.    Lib.  Record,  foi.  14.     Queen  Eleanor  ▼•  Biihop  of  Lincoln* 

[4*  8$  a  fortiori  it  would  be,  if  the  patron  were  over  the  Jea  at  Godoiph. 
the  time  of  the  death  of  the  incumbent.   5  £•  r.    Queen  £lea-  S2!*i»^f  V; 
kor's  cafe.  75,  agreed.]  »?•    .  • 

[5.  Apud  ScotoSf  by  the  common  law  of  the  realm  the  time  li-  v 
mitcd  for  the  patron  to  prefent,  is  to  be  computed  a  tempore  fcien^ 

■       -         F  f  3  ,  tiet 


5So  IPrefentatioin 

tUtjnoH  autem  a  tempore  vaaaUnh  beneficii.    Skene  Regtam  Ma« 

jeftatem,  10.  b*]  •> 

[6,  Sec  the  pitit  cufioms  pf  Normandy^  Chapter  of  PatronagCi 
f.  70,  The  6  months  ihall  be  countcdyr^m  the  day  that  the  death 
^  the  la/l  pofftjfar  is  commonly  kno%Ln,  In  the  ancient  bookj  fioL 
40.  b.] 

[7.  Regidrum  Originale,  fol.  42.  Inter  prohibltioncs.  §jMf^ 
cundum  legem  Isf  confueiudinem  regni  noftri  Angli^t  epijcopiy  ^c*  be* 
neficia^  isfe*  vacantia  per  iapfum  remporU  ante/ex  mmjes  a  iemfore  ven  . 
cationum  eorundem  tranfaFlos  conferre  non  dehent  nee  conferrt  ewfut^ 
N.  verunt  temporihus  retroafiis^  Is^t.  J 

S.  P.  Per  [  8.  If  the  ordinary  refu/e  a  cleri  becaufe  he  is  criminofusy  in 
Car.  7,  Saik.  this  cafe  the  patron  (hall  not  have  6  months  to  prefent  after  m- 
«^W.  &'*^  /;Vf  given,  but  from  the  voidance.  14  H.  7.  21.  Curia,  18  H.  7, 
M*  B.  R.   Kell.  50.  b.   Quaere,] 

llele  ▼.  the 

Bi/hop  of  Exeter.     For  tbe  crime  ii  as  much  in  the  conuiance  of  the  patron  as  the  Biibop* 

Codolph.  [p.  If  the  ordinary  refufe  a  clerk  for  caufe  of  iiliterature^  the 

'  w'^t's   patron  (hall  nOt  have  6  months  from  the  notice  thereof  but  from  ib^ 
—- -2'Salk.  voidance.     D.  15,  16  £1.  *  227.  7.  per  Curiam.] 

539,  fay», 

that  the  lapfc  (hall  Incur  from  the  refufa].     Per  Cur.  B.  R.  Hele  t.  tbe  Bifliop  of  Exettr.— — *  Thit 

ihouid  be  327.  pU  7. 

I 

+  S.  P.  |[io.  If  a  church  voids  by  rejtgnation   or  f  depri^iation^   the  6 

Auftinilthe  '"^^^'^s  (hall  bc  reckoned yr(?/w  the  notice  thereof  to  the  patron,  and 

Blihopof  not  from  the  voidance.  J  I  H.  7.  9.  b.  D.  15,  16.    El.  327.  7.  Dt. 

J-oj^;;"-—  and  Student,  116.  5  E.  4.  3.  b.] 

S»P«  ly>  3^7* 

b.  pt.  7.  Mich.  15  ft  16  FJis.  Anon.— —  Godoiph.  Rep.  249.  cap.  sz.  f.  6.<»->-t  Br.  Que 

Iropedit,   pi.   163.  cites  S.  C— — ^ S.P.   Br.  Quaie  Impedit,  pi.  159.  cites  l)c€t,  &  S:ud.  lib.  i. 

But  yfon  tbe  dioth,  creation,  and  ctji'm  of  tbe  ircumb'nty  the  6  months  fliaSi  be  accountedyrMi  tht  tim  tf 

thtdtatby  cr^tJOH,  and  refiov.  S.  P.  Oodolph.  Rep.  245.  cap.  22.  f.  a. S.  1 .    By  Lof4 

Dyer,  becaufe  It  may  be  done  fecretiy  in  the  chamber  of  the  ordinary  ;  and  therefore  the  biAop  isia 
give  notice  thereof  to  the  patron.     3  Le.  45.  pi.  66.  Mich.  1 5  £lia.     Anon. 

II.  In  qnare  impedit  the  time  of  the  lapfe  (hall  be  accounted 
from  the  voidance^  and  not  from  the  time  of  the  prefentation  made.  Per 
Cur.    Br.  Quare  Impedit,  pi.  90.  cites  14  H.  7.  21. 
The  fix  12.  The  fix  months  fhall  be  accounted  from  the  time  of  the  aimf' 

wonths  Aall  jf^^  ^^^  infiitution  as  to  an  ufurper^  and  not  from  the  time  of  the 
from  the  In-  voidance  \  but  the  bi/hop  as  to  the  lapfe  fhall  count  the  6  months /row 
ftitution  bc-  the  time  of  vacation ;  and  againfl  a  common  perfon^  it  is  full  by  ad- 
*^***  **"*  mijjion  and  infiitution  without  indu£^ion,  and  from  the  indudion 
toJw*ibe  '^^  ^  months  (hall  be  accounted  there  5  and  fo  nohere  the  kingpff'- 
tight  pati  on  fentSj  he  Oiall  account  the^  n\OTiX\\$from  the  time  of  infiitution.  Br* 
•f  bis  quare  Prcfcntation,  pi.  46. 

impedit  by  »  r     -r 

tbe  ftaiotc  of  Weil.  x.     Fir.  Law,  Svo.  196. 

[  3^ '  J        ^3*  ^f  ^'^'  inet:mbent  dies,  and  the  patron  prefents  another^  and  the 

S.  p.  Watf.  bi'^p  upon  examination ^/zdif  hitn  unable  for  literature,  in  this  cifc 

Comp.  Inc.  the  Juflices  were  of  opinion  that  the  6  months  (hould  be  acccunuda 

\^  lo.!l  tempore  mortisj  &c.     D.  327.  b.  pi.  7.  Mich.  15  &  16  Eliz. 

S.  P.  Becaufe  (he  pattoo  ooght  to  prefent  a  ceik  that  is  eualiSed,  wthcrwife  his  prefcatasioD  It  ryid^ 
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aMftallaotpieftattlielaple.    4Mo4.i4o.  Trin.  4  W.  i^  M.  B.  R- k  cafe  of  fkk  v.  the  Biihop 
•f  Exeter. 

14.  If  an  avoidance  be  caufedhj  an  union  (for  fo  it  may  be)  then 
the  6  months  (hall  be  computed  ^di»  th<  time  of  the  agreement  upon 
that  union  i  for  in  that  cafe  the  patron  is  not  ignorant  of,  bi;|t  privf 
to  the  avoidance ;  for  there  can  be  no  union  made,  but  the  patron 
mud  have  the  knowledge  thereof  \  and  then  it  is  to  be  appointed 
who  {hall  prefent  after  the  union,  as  whether  one  or  both,  either 
jointly,  or  by  turns  one  after  another,  as  the  agreement  is  upon 
the  union.     Godolph.  Rep.  245.  cap*  22.  f*  2* 

(R.  b)    Lapfe.     Notice.     In  what  Cafes  Lapfe  (halt    * 
incur  without  Notice^  and   where  with  Notice* 
Refufal,  [^c.l 

[i.  iF  the  ordinary  refufe  a  clerk  becaufe  he  *  is  erimin^ut^  he  Br.  Qutri 
*  ought  to  give  notice  thereof  to  the  patron ;  otherwife  no  J?^^  ^ 
lapfe  ihall  incur.     38  E.  3.  2.]  •        S.C  Per 

S*  P.  Per  Billing,  quod  Needham  conceflit.  Br.  Qutre  ImpediC,  pl«  130.  cites  8  E.  4.  ft.-^ 
D.  293.  b.  pi.  3.  cites  Fitxh.  N.  B.  Tit.  Quare  Impedit.  ■ ..  -  *  A»  for  bdo^a  heredck.  Dal.  51* 
pt  19.  ■  Whcte  the  ordinary,  after  that  the  patron  lias  preiiBated,  io^uresy  va^fiuix  tbt  cltrk  cru 

mhufuif  and  the  time  of  lapfe  by  this  paflcs,  there  he  (hall  not  makt  coUatiott  by  lapfe,  but  mull  SmA 
znt  notice  to  the  ^fr^.n  il  be  be  a  hywunt  j  contra  M  he  be  a  ffiritmal  awit.  Note  the  difitreace  |  fqt 
oeMjf  kmno  bis  omn  cJerk.     Br.  Notice,  pi.  6.  cites  14  H.  7.  li.-»— Br.  Quare  Impedit,  pi.  90f 

CJtes  S.  C. S.  C.  Cited  by  Moonfon  J.  3  Lc.  47.  Mich,  if  Elis.  Adoq. Watf.  Comp. 

Inc.  Srd.  379.  cap.  zo.  cites  S.  C.  '  -But  a  Salk.  539.  fajrs,  that  if  the  ordinary  refufe  quia  crimi* 
aofus,  he  need  oot  giv€  notice  of  his  refufal ;  for  the  crime  is  as  moch  in  die  conufikicf  of  the  patrea 
M  of  the  bi/hop.    Per  Cur.  Mich.  3  W.  4c  M.  B.  R.     Hek  t.  the  Biihop  of  Exeter. 

« 

t2.  If  the  ordinary  refufe  a  clerk  fir  a  private  caufe^  at  if  the 
clerk  upon  the  examination  of  the  ordinary  cmfejfes  bimfelfto  be  a 
iommon  adulterer ^  or  that  he  comes  to  tie  pre/entation  by  ufury  and  the 
liket  in  this  cafe  the  ordinary  is  bound  to  give  notice  hereof  to 
the  patronj  or  otherwife  no  lapfe  fhall  incur*  18  H«  7.  Kelt. 
50.  b.] 

[3.  So  notice  ought  to  be  given  of  a  refufal  fir  a  notorious 
CrhnSf  as  becaufe  he  is  a  common  nduhererf  or  a  common  murderer. 
18  H.  7.  Kcll.  50.  b.     Contra  per  Fro  wick.] 

[4.  If  a  lay  patron  prefents  a  clerk  who  is  refufed  becaufe  he  is  S.P.  F.N.B; 
mi  well  Uttered^  no  lapfe  fhall  incur  without  notice  given  to  the  l^'/'^TT 
patron  of  this  refufal.     18  H.  7.  Kell.  49.  b.J  Upfe  /hau 

betoche 
biiiop  if  thcparfoa  does  not  prefent  another  within  the  6  months  after  the  chuph  became  void.     And. 

30.  pi.  70.  Pafch.  3  Eliz.  Anon.  -; f  i  prceot  my  ckrk  to  the  biihop,  and  hit  finds  bim  not  mbi§^ 

and  itfttfes  him,  there  if  be  gives  notice  to  me,  and  I  do  not  prefent  within  6  months,  be  may  prefent 
\if  lapfe ;  but  if  be  docs  not  give  notice,  but  prefents  by  laole,  there  after  the  6  months  I  may 
iuve  qiiatf  impedit  againft  him.  Per  Newton  and  PaAon.  Br*  Quale  Impedit^  pl«  83.  cites  22  H. 
6.35.  . 

• 

[5.  If  a  fpirUual  patron  prefents  a  clerk  who  is  refufed  for  ie»  ^«  (T.  1) 
fault  of  literature  J  there   lapfe  (hall   incur  without   notice,   be-  ^^'  '*  *' 
caufe  the  law  intends^  that  he  might  have  fufficient  knowledge 

F  f  4  of 


X^^i  JPrefentation. 

of   hU   fufficicncy  before  he  prefcnted  him*     i8  H«  *}•  -  KA 

49.  b.] 
[3823        [6.  If  an  incumbent  of  a  church  with  cure  g/'the  value  of  5L 
But  if  the     per.  annum  f  takes  a  zd  benefice  which  is  not  tuithin  thejlatute^jl 
6x&  wM       £/,  though  no  lapfc  fhall  incur  to  the  ordinary  by  this  voidance  ty 

the  canon  before  notice  given  to  tlic  patron,  yet  after  notice  lapfe 

(hall  incur  if  .he  does  not  ♦  prefent  within  6  months,    'frin;  14 
above  8 1.      Car.  B^R.  in  Baldock's  cafe,  by  Jones  and  Barkley.J 

the  patron  '    • 

Diuft  take  notice  at  bit  peril;  for  it  11  void  by  zQ.  of  pafliameot,  and  the  words  are,  th^tVi fts'l h  void 
mt  if  the  mcymhitt  was  dedd.     Per  Jones  J.  Jo.,  405.  S.  C.  If  a  man  be  prcfentei  co  a  benefice 

of  61.  per  ann.  and  after  to  another  of  iol«  if  he  is  dtprived pr  plurality,  the  bifliop  niuft  gWc  oocice 
to  the  patron  }  for  it  is  at  ti»  common  law^  and  until  deprivation  it  is  no  celiioa.  Goab.  %\.  Patch* 
>6  El.  C.  B.  ^ 

Where  an  tvndamce  is  iyfttaute^  no  notice  need  be  given  to  the  biibop.    Brownl.  i6. 


S.  P.  Br.  [^.  If  a  refignation  be  made  to  the  biihop,  no  lapfe  (hall  incur 

J!)Tdtes'i  ^^0^^  notice  thereof  given  to  the  patron.  1 8  H,  7.  Kell.  49.  b, 
H.V  9*—    x8  El.  D.  347.  12.] 

B'*  Quare 

Impedit,  pi.  J 17.  cita  S.  C>  The  patron  fhall  take  noric*  of  every  wulanee  of  an  advovibn,  aeeeft 

nfynati^Mf  and  of  this  theordioary  iha  1  give  notice  to  him.  Br.  Notice,  pi.  xj.  cites  Frowick*s  Read* 
ingj  iiy.— If  the  avoidance  oft  church  is  by  reftgnationy  or  fuch  like,  «vib«rc  tbt  bijb^  is  frivj,sf 
party  /•  ii0  emuje  •f  tht  atnidance,  &c.  notice  muft  be  given  of  fuch  avoidavice  to  the  patron,  or  otbcr- 
wife  the  ordinary  fliall  not  take  benefit  of  the  lapfe.  D.  193.  b.  pi.  3.  Mich.  12  &  1 3  Eiiz.in  the  cafe 
of  Bedinfield  v.  Picketiog.— —  If  an  ujurper  prefent s  within  the  6  wrntbs^  and  the  prdfentee  is  iaf^^ 
imatbs,  ««  »$tiee  heiwg  gin/en  of  the  refpiatitiy  yet  that  (hall  bind  him,  and  he  (hall  be>put  to  h':s  rigbt 
^tf  *dvowfon.  Seeui  if  the  ordinary  had  collated^  becaufe  the  indu£ii<Mi  is  notorious  to  the  coooaji 
tod  rhe  patron  ought  to  take  notice  of  it  at  his  peril  to  prevent  the  ufurpation  of  4  ftranger.  Noyi  65* 
Scnricn  v*  Biihop  of  Lincoln* 

[8.  So  if  the  bi/hep  dies  who  tool  the  refignation^  yet  lapfe  fhall  noit 
incur  to  his  fucceffor  without  notice  given.  18  H.  7.  Kell.  49.  b.] 
In  cafe  of  [j^  go  after  fuch  refignation  no  lapfe  fhall  incur  to  the  king  after 
^{Sd^Huei'  a  year  and  a  half  for  default  of  the  ordinary  and  metropoliuni 
lioif  no  lapfe  bccaufc  no  lapfe  Jhall  incur  to  the  king  where  no  title  of  lapfe  wast9 
Aall  incur     fl,  inferior  ordinary.     D.  18  El.  348.  12.] 

tothekingy  •  -^  ^  jt  j 

hot  after  notice  given  to  the  patron.    Jenk.  244.  pi.  »8. 

fS.  P.  For  [10.  Upon  f  deprivation  the  ordinary  fhall  give  notice.  Bat 
to^  aa^"bf  *^  "  ^^^^  elfewherc,  that  of  voidance,  ceffion,  and  creation,  the  pa- 
which  the  tron  fhall  take  notice  at  his  peril ;  and  the  fame  law  of  refignahm 
patron  is  not  as  of  deprivation.     Br.Notice^  pl.  24.  (bi3}  cites  5  E.  4.  4.3 

bound  to  .  ^  .._...  . 

take  connfance  before  notice  given.    Br.  Qjiare  Impedit,  pl.  127,  cites  S.  C The  notice  af  /k 

frivMtlcn  or  refignation  ought  to  be  given  ky  the  ordinary  hiplclf,  apd  wt  by  afiranger,  Br.  Notke,  |l« 
«^  cites  Do£t.  H  Stod.  lib.  s.  cap.  31.—.  If  a  parfon  be  deprived  by  nie  ordinary,  or  rtsds  net  his 
^nkkiy  in  which  cafes  the  church  it  void,  yet  notice  mmfi  be  grvjni  to  the  true  fmtrom  for  the  time,  [«f 
tnm^]  or  dfe  the  la(>fe  incurs  not,  (which  is  inconvenient  for  the  church,  and  a  prejudice  to  the  «r» 
binary })  for  how  Ihall  he  in  this  cafe  a/Toie  himfelf  of  a  fufficient  notice  ?  for  if  he  give  matite  «  him 
ihsi  iswet  patromfor  thisxery  tttm,  his  notice  is  xaim,  and  the  true  patron  perhaps  knows  not  of  the  d^ 
privatioa ;  or  if  be  knows  it,  needs  not  prpfent  without  notice  given  him.  In  thu  caft  Sir  H.  Hebad 
Ch.  J.  holdf,  that  his  way  is  h  award  a  jure  patrtnatMS,  with  folemn  piemoniticns  ^ar««  fawcAs 
«nd  then  inquiry  being  madrwho  ia  paiion,  to  give  him  notice}  and  if  he  ptefents  not  viitfaia  4 
aionths,  then  the  ordinary  may  collate,  thitgh  that  fball  net  bird  the  ^ery  patron^  yet  it  Iball  ocufe  lU 
blAof  ^A  difturbance  upon  fpecial  matter  Otewcd )  but  if  the  other  fuppofed, patron  pi«feat|  and  d^ 
^6  aondka  incur,  qusere  if  the  true  patron  be  bound,  fioce  there  was  no  notice  given  hfaa*  And  the 
npinlon  of  Hobart  it,  that  though  without  notice  the  patron  is  not  hound  by  the  Uple,  yet  thrt  is  no* 
thing  to  fiive  the  ufurpation  of  another  pretended  patron,  who  is  not  fobjod  19  give  nolkc  Ccdolyh 
Rep.  i8i.  cap.  x6.  f.  4*  citc»  the  cafe  nf  Bhrisv.  the  Archhiihop  of  Yotkm 

II.  b 
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11.  In  quare  Impcdit  againft  the  bUhop  and  hii  collatee  the 
biibop  pleaded,  that  A  prefenUd  J.  S,  to  him  ai  B.  and  be  being 
getting  on  horfehachy  commanded  J.  S.  to  attend  him  at  N.  within  the 
faiTie  dioce/e  wtkin  3  days^  that  he  nught  examine  him  and  inquire  of 
Us  ahiiity  ;  hut  J.  S.  came  not  then,  nor  in  6  months  after,  by  which 
he  eclated  by  lapfe,  abfque  hoc,  that  thefaid  W.  L.  -[as  the  plaintiff 
had  counted  J  gave  thefaid  manor  to  E,  L.  in- tail,  prift,  ^c.  And 
it  was  at  lengSi  heldy  that  the  ordinary  {ball  have  time  to  be  ad- 

?ifed}  for  in  examination  he  is  judge,  and  not  officer;  and  that  [  383  ] 
the  time  and  place  given  were  convenient,  and  that  he  need  not  give 
notice  to  the  patron,  that  J.  S.  came  not  to  be  examined,  becaufe 
he  had  not  rcfufed  him.    Br.  Quare  Impedit,  pi.  91.  cites  14  H. 
7.  21.  ic  H.  7.  6,  7,  8. 

12.  If  the  biihop  refufe  a  clerk  becaufe  he  is  a  villain,  as  he.^*'-^o<)aw 
may  do,  he  (hall  give  notice  thereof  to  the  patton,  whether  he  |*'^*  **"• 
be  lay  or  fpiritual.    Br.  Quare  Impedit,  pi.  92.  cites  14  H.  7. 

28.    Per  Brian  and  the  greater  part  of  the  Juftices  and  Ser- 
jeants. 

13.  Patron  prefents  a  mere  layman,  who  is  admitted  and  in-  S.C.  BendL 
fthijted,  notice  muft  be  given  before  lapfe  (hall  incur.  And.  16.  ^Xl'^^i^ 
pl.  34.  Pafch.  I  a  Eliz.  Bennefield  v.  Pickering.  S.c.Dfapjr. 

b.pl.i.Micb. 
11  &  13  Elis.  ^Adjudged.— — a  Show.  54.  Per  Scroggs  Ch.  J.  Pafch.  31  Car.  i.  B.  R.  via  the 
faae  of  HiUv.  Boomer.  S.  P. 

14.  13  JS/.  12.  enafts,  Thzt  no  la^ejhall accrue  until 6. months  Whcreont 
iifter  notice  of  deprivation  for. being  under  age,  not  reading  the  39  ^f^^F 
articles,  or  oppugning  tie  fame,  given  to  the  patron  by  the  ordinary.      ytan  wa« 

prefeiitedt» 
/a  benefice,  the  qoeftion  vnt,  whether  the  patron  fhould  have  notice,^  or  that  lapfe  otbtrwife  ihaJl 
not  mcur  to  the  bi(hop,  which  is  grounded  upon  this  ftatute.  And  it  was  held  clearly  bj  Mallet, 
Heathy  and  Brampfton  Juftices,  that  the  notice  ought  to  be  given,  o*  oiheiwife  that  la^fe  iball  not 
incur.  But  they  agreed,  that  if  the  a^  had  avoided  the  prelentation  alio,  as  well  as  the  admi^on, 
Aftiqitioo,  and  indu£Uon,  chat  in  fuch  cafe  the  patron  ought  to  have  taken  notice  at  his  peril,  being 
aa  avoi^an^  hy  ftatute,  if  the  proviro  help  it  not.  /Mar.  129.  Midi.  17  Car.  the  Bi^p  of  Hcie- 
.  ford  T.  Okeley, 

(S.  b)  |n  v^hat  Cafes,  and  in  what  not,  Lapfe  fhall 
incur  without  Notice  for  Collateral  Caufc^  \^here 
de  Jure  Notice  ought  to  be* 

[l.  |N  fuch  cafes  where  of  itfdf  no  lapfe  would  incur  without  no^ 
^  tice,  if  the  ordinary  who  ought  to  giv^  the  notice  dies  be^ 
fore  notice,  yet  no  lapfe  (hall  incur  to  the  fucceffor  without  notice. 
18  H.  7.  Kell.  4Sr.  b.] 

[a.  Where  notice  is  to  be  given,  and  none  is  given  within  a  os.P.Hob. 
year  and  a  half,  by  which  lapfe  ought  to  run  to  the  king  if  no-  154.  in  the 
tice  had  been  given,  yet  no  lapfe  fhall  incur  to  the  king,  becaufe  ^'^^  cf  Coit 
*  no  lapfe  ihall  run  to  the  king,  where  no  title  of  lapfe  was  to  the  ^th^W^p 
inferior  ordinary,  inafmucb  as  he  comes  to  fupply  their  default,  of  Coventry 
D.  18  EL '348.  xa.J  '  J^j^ 

^  5*Vm  Cio.  J.  93«  itt  the  cafe  of  Lancafta  v.  Umu 


S93  l^elintatfoh. 

Watf.Comp.      f  J.  If  notice  ought  dc  jure  to  be  giveni  tie  UmptnJtut  of  die 

cjpl  ^  ^  ordinary  hing  in  the  bands  of  the  kingy  yet  it  feems  that  no  hpfc 

fluU  run  to  the  king  without  notice  to  the  patron  \  for  it  feemt 

that  the  guardians  ^  the  Jpiritudties  ought  to  give  notice.    Dt  ai 

£1.  369.  54.  wiB  prove  this«J 

[  384  ]    (T,  b)  What  fliall  be  ftifficient  Notice  where  it  is 

requifite. 

•^P'  *  [i-  jF  an  ordinary  refufe  a  clerk  for  ilRterature^  and  notifies  it 
thecJe^of'*  •*■  to  the  patron  hj  publick  intimation  fixed  on  the  door  of  Ai 

Hcic  ▼.  the  church  to  nvhich  the  clerk  was  prcfented,  it  is  not  good  without 
*,^?-^  notice  •  to  the  per/on  of  the  patron.  D.  16  El.  327,  7.  Adjudged,] 
The  bifliop  f^'  ^'^^  where  the  patron  cannot  he  founds  peradrenture  liich 
refafod  a      pubUck  intimation  fliall  be  fufficient.  D,  16  El.  327.  ^.] 

CnlC)   be* 

caufe  the  firvia  to  be  read  in  the  church,  to  which  the  prefentment  was,  mmf  he  h  tie  WM 
totrgue^  and  the  frejentu  amid  not  ffeak  fTcIcbf  and  that  the  p0rijbkners  uuderftoed  not  the  Bnglp^  ai 
matSorz  he  refuted  him  ;  and  all  the  jaftices  held  this  a  good  caufe  of  rcfufal,  for  he  cannot  inftraft 
hit  flock  according  to  hie  duty  and  charge ;  but  in  this  cafe  the  plaintiff  had  frefmttd  16  iayi  rn'Mg 
the  6  nitH:bst  and  the  bifliop  gave  no  notice  of  the  inabilttr  of  the  clerk,  till  3  days  mfter  tie  6  ansfe 
expired ;  and  the  court  held  that  notice  ough^  to  be  given  to  the  patron  htrafelf,  if  he  be  refideat  ta  dia 
county,  and  if  not,  a  public  intimatioo  ought  to  be  on  the  church  door,  and  notice  of  this  naotr 
ought  to  have  bfen«given  immediately,  when  he  was  prefenred  ind  examined,  or  within  fach  coafC- 
nient  fpeed  as  might  Ee  }  but  when  the  bifliop  is  to  inquire  of  the  behaviour  of  the  clerk,  he  fliak  have 
longer  time  j  and  for  this  caufe  judgment  was  given  for  the  plaintiiF.  Cio.  £)ia.  119.  Mich.  30  k  31 
ZlSs.  B.  R.  Albany  ▼•  Bp.  of  Si.  Afaph. — Le.  31.  pi.  39.  S.  C.  And  Anderfon  faid,  that  ts  d^ 
between  the  preientmcot  and  the  notice  was  too  laxge  a  delay,  and  the  defendant  hat  not  fliawB  in  hk 
plea  any  caufe  /or  the  jufttfyiog  or  excufe  of  it,  and  thercfoce  upon  his  own  fiiewing  we  adjudged  his 
ndiftorber.-  S.  P.  Carrh.  312.  in  the  cafe  of  the  BiSHor  op  Exetek  t.  Helk,  where  not  giving 
ftotice  till  32  da)  8  after  rffufal,  was  infixed  t3  be  t03  long  a  delay,  and  to  amoua:  to  a  diilurbanoe  iplQ 
fado,  becaufe  in  fuch  cafe  the  bifliop  is  bound  to  give  notice  to  the  patron  with  all  poflible  fpeed.  Bit 
Cbe  Court  gave  no  opinion  in  this  point* 

3.  The  6  months  fliall  be  accounted  upon  the  deaths  utatim, 
and  ceffton  of  the  incumbent y  from  the  time  of  the  deaths  creation^  and 
cefjion ;  but  upon  reftgnation  or  deprivation^  it  fliall  be  accounted 
from  the  time  of  the  notice  given  by  the  hifhop  ;  and  if  another  biikop 
gives  notice,  this  is  void  as  it  fcems.    £r.  Quare  Impedit,  pi,  15;^ 
cites  Docl.  et  Stud,  lib.  2.     But  fee  F*.  N.  B,  .that  notice  of  rc- 
fignation  fliall  be  given  by  the  bifliop,  where  he  intends  to  pre- 
fcnt  bjr  lapfe*    Quod  vide  ibid.  fol.  35. 
The  ftatufe        ^,  jn  quarc  impedit,  &c.  the  bifliop,  as  ordinary,  entitled  him- 
th^rfaVfc      ^^^  ^^  prefent  by  lapfe,  by  reafon  of  a  deprivation,  for  not  fib* 
fliall  not  ac-  fcrihing  the  39  Articles  ;  and  on  iflue  taken,  if  notice  of  the  dc- 
crue  withouc  privation  was  given  by  the  ordinary  to  the  patron,  it  was  foiiml 
dicrefore"      ^^^  ^^^  bifhop  notified  in  the  church  the  not  fubfcribing,  hj  a  cer^ 
though  the    tain  intimation  fealed  by  him,  viz.   R.  epifcopus  C.  univerfis  rec- 
patron  made  toribus,  vicariis,  curatis,  non  curatis,  clericis  &  literatis  qu&vf'^ 
Son  withm    cunque  infra  dioctfim  nofl:rani  €•  falutem.     Cum  R.  7*.,  &c.  mm 
two  years     fubfcrtpfit^  &.C.    fuxta  fiattit.^  &c.  commanding  them  all,  and 
after  dcpri-    cfpecially  tlic  curate  of  C  to  declare  in  the  faid  church  of  C. 
Jhi^''p"rfen-   the  faid  non -fubfcribing,  &c.     This,  though  found  to  have  been 
tec,  tot  nor  publickly.rcad  in  Ehglifb  in  thipi*lpit  of  the  chureb,  &c.  and  after' 

vardt 


warh  faii  ft  the  ehurch  door^  was  hdd  br  »B  &e  Jidlices  in  Mfcribinc 

Cam.  Scacc.  except  Harper  and  Mounfon,  abfcntc  Gawdy,  to  be  ^^•"'•J^ 

.   -.   ^  -  '^.     1.     *^  1  1        •   r     •     •  '  -  yet  no  ad- 

infatocient  to  prejudice  the  patron,  becauie  it  is  upon  a  pemd  Taotagecui 
^MhiUtQ  the  incumbent,  and  alfo  to  the  patron,  to  make  him  lofe  benjunor 
his  prcfcntment,  and  rficrcfore  fuch  notice  to  the  patron  tmght  to  [*^^*2roof 
have  been  perfonal<^  and  the  intimation  ought  to  have  notified,  that  And.  62.  pL 
the  ordinary  had  deprived  him  bj  decbratory  fentence  for  his  M^.  The 
not  aflcnting  and  fubfcribing  to  the  articles  according  to  the  ^^Jl^^/**' 
ftatute ;  for  otherwife  it  (hall  be  intended,  that  the  ordinary  is  Liocoln  uA 

contented  to  permit  him,  &c.  D.  346,  pi.  7,  8.  Hill.  18  Eliz,  Cock 

Bacon  t.  the  Bifliop  of  Cariifle  &  Witton.  b.'Vi.'^si^ 

Palcb.  la  Eliz.  icemi  to  be  S.  C.  and  that  it  fcemed  to  the  Court,  that  tibe  qoeea  fliould  not  picient 
by  iapfe,  though  the  patrun  bad  notice  of  himfelf  of  the  not  reading  of  the  articles  by  his  picfcntee, 
Actice  not  bavlag  been  f  ivcn  by  the  ordinary* 

5*  If  A.  afpsrituml  man  has  the  prefentationj  and  3,  a  layman  |[  385  ] 
the  nomination^  the  prcfentation  ihall  be  made  only  in  A's  name 
that  hath  the  prefentacion,  and  not  in  B's  name  that  hath  the 
nomination ;  therefore  if  the  ordinary  fliould  refufe  the  clerk  for 
di/Mity,  notice  fhall  be  given  only  by  him,  to  him  that  hath 
the  prefentation,  and  not  to  him  that  hath  the  nomination. 
Dod.  of  Adv.  66.  Led.  12* 


(U.  b)  In  what  Cafes  Lapfe  fliall  Incur  to  the  Ordinary ^  .^  (■«•») 

< 

[!•  f  F  the  ehurch  be  litigious  between  two  patrons,  and  the  one  In  a  qyan 

'*  brings  his  quare  impedit^  or  aflize  of  darrein  prefentment  '^^^.^  ^ 

againft  the   other,   without  naming  of  the  hi/hop,   and  recovers  bftnt-nnZ^ 

againft  him,   if  the  6   months  he  paffed  pending  the  writf   lapfd  he  may  pre. 

fliall  incur  to  the  bifliop  5    for  no  default  was  in  the  Wftiop.  ^^"^^^^^ 

lE.  I.  Rot.  Patentium.  M.  15.  6  £•  i.  Rot.  Patentium.  Memb.  moothsiirair 
25.  between  the  Abbot  Saint  Mary  Eborum  and  the  Bifliop  of  ptHdenubrf 

Norwich  admitted.  33  E.  3.   Quare  Impedit,  194.]  ll'^^* 

he  cannot  take  advantage  of  any  lapfe,  bat  ought  to  iee  that  the  curt  ktjerved^  by  allowance  out  of  the 
profits  to  be  taken  by  fequeftraiion,  and  as  he  can  take  no  advantage  of  the  lapfe^  \o  neither  can  the 
ifittrapdliany  or  the  king\  for  no  iapfs  bejng  againft  the  oidinaiy,  there  cannot  be  any  Upfe  againft 
them,  and  one  Duke's  cass  was  cited  by  Coke  to  have  been  io  adjudged.     Cro.  J.  93.  in  thecaf^ 

of  Lvicaiter  v.  Low. Jenk.  281.  pi.  7. 

If  t%tn  pre  ent Jcv^raliy^  tbcie  iha'l  be  awarded  tvfi  e9mtn'Jf$m  de  jure  patronatus:  and  if  me  onk 
be  fdtfui  patror  by  xbt  &i:r,  and  the  other  by  the  otter,  there  the  church  is  litigious^  and  if  their  titlet 
are  not  di  feu  (led  within  the  6  months,  the  biihop  may  ptefent  by  lapfe.  Br.  Quare  Impedit^  pi.  8o« 
fhes  21  H.  6. 44. 

[2.  But  if  the  bifliop  refu/es 'my  clerk  without  cauje,  and  after  -   _v_  ^ 
the  church  *  hecomes  litigious ^  no  lapfe  fliall  incur  to  thebiftjopj  for   •Fol.  366. 
this  comes  by  his  own  aB.     5  E.   I.  75.  Queen  Eleanor's  cafe.  ^    «i^'-i-> 
33  E*  3*  Quare  Impedit,  194O 

[3.  In  a  quare  impedit  againfl  a  difturberi  the  hifhop  not  being  Whercf     • 
named  in  tl^  writ,  if  the  plaintiff  recovers  within  the  6  monthsy  ^^JJ'^ 
yet  if  the  6  months  incur  before  the  writ  to  the  bijhop  taken  oiit,  ^pcTuefter\ 
the  lapfe  fliall  incur  to  the  ordinary.  17  E.  3.  75.  Fitzh.  Na.  «««'*J»*n^ 
48.  b.  c.  E.  I.  75.  Admitted.]  ^^  '!*''"'' 

vsj^  «Lca  WTU  to  the  LiiLop  oouku  to  him  be  oagjht  to  receive  his  clerk.    Per  Hill  quod  nnllut 

nc^avic. 


3S5  PteOKiuation. 

mtgKfit.    Contrty  whmt  be  had  made  eoU^tion  by  lapie  tefofc    Br.  Qgiic  Ivpedxtv  pL  53.  ciIm  ti 
H>  4*  480. 

If  a  man  briogs  fosrt  mpedit^  and  6  months  pafi  hefore  rerovrrjr,  and  after  be  recovert,  be  caa. 
aot  have  cacccutioB  by  ferce  of  bit  recovery,  and  yet  the  taw  adjudges  this  advowfon  in  him»  and  vnt 
of  right  of  edvow^lba  ihall  be  brought  agaimft  him  that  recoversy  aod  yet  he  iball  sever  hmn  amaim^ 
Kelw.  S09.  fL  %%• 

[4.  So  if  after  tie  recovery  witbin  the  6  months  the  defendant 
brings  writ  y  error^  and  the  6  months  pafs  pending  it^  lapfe  fhall 
into  the  ordinary.  17  E.  3,  75.] 

[5.  If  the^^c^3/ad|j^2/r^^,noIapfe(hallrunby  hisdiftaibtoce, 
though  the  cnurch  be  void  by  6  months.  Tr.  3  Ja.  B.  R.  bc^ 
tween  Palmer  and  Smith.  '  Refolved  per  Curiam* J 

[6.  jts  if  the  patron  prefents  to  the  tj/bop,  and  he  nvill  not  exa- 
mini  the  cleri,  but  delays  him^  by  which  the  6  months  pafs^  yet  no 
lapfe  (hall  run  to  the  biihop ;  becaufe  he  is' a  difturber,  and  this 
comes  by  his  own  difturbance.  Tr.  3  Ja.  B.  R.  between  PiU 
MER  and  Smith.     Refolved  per  Curiam.] 

7.  Lapfe  may  be  of  a  vicarage  appendant  to  a  prebend.    Bn 
Prefentation,  pi.  25*  cites  24  £.  3.  26. 
[  386  ]      8.  Of  a  chantery^  which  has  not  cure,  the  ordinary  fhall  net  have 
advantage  of  lapfe,  unlefs  it  be  exprejfed  in  the  foundatien.    Br. 
Quare  Impedif^  pi.  131.  cites  13  £•  4.  3. 

9.  If  a  mere  layman  be  prefcnted  and  inftituted,  and  no  fentcnce 
of  nullity  or  depnvation  given^  the  ordinary  cannot  collate  by  lapfe. 
Fin.  Law,  8yo.  89. 

10.- If  in  a  quare  impedit  againft  the  ordinaryy  he  confejfutht 
iiflurbancey  he  cannot  afterwards  have  lapfe.  Br.  Quare  unpc«&t 
103.  cites  39  £•  3.  15. 

n.  No  lapfe  can  be  after  injlitutim^  though  there  be  no  in- 
dudion.  Per  Popham  CL  J.  Goldlb.  164.  in  ue  cafe  of 
Y.  Prince. 


(X.  b]  Lapfe«  In  what  Cafes  it  ihall  ht  prevented  hj 

the  naming  of  bim  in  a  Writ. 


SeeCu.  b)  [!•  jP  s^  church  bccomes  void  by  the  death  of  the  incumbent 

fl.  1.  Ui  no-  1  or  otherwife,  and  the  patron  within  the  6  months  brings 
a  quare  impedit  qgainfl  the  bifhop^  and  after  6  months  pafs  without 

Hob.  197.  any  prefentment  by  the  patron  to  the  bifhop,  lapfe  (hall  incur  tD 

MkV.^'is  ^^  bifliop,  notwithftanding  the  pendency  of  the  writ;  for  itb 

jac  *  not  reafon  that  the  ordinary  ihould  lofe  his  title  of  lapfe  without 

Brickhead  any  tort  done  by  him,  by  a  fraudulent  aftion  of  the  patron  with- 

^'op^  ®^^  caufe,  by  which  the  ordinary  fhall  be  put  toexpences  without 

Yorkf caufe ;  and  by  fuch  fraudulent  means  the  patron  may  keep  the 

Andibeie,  church  perpetually  void.    Hobart's  Reports,  270.] 

Hobart  Cb.  J.  puta  another  cafe,  tis.  If  a  churcb  becomes  Toid,  and  A,  tie  true  fatrou  fr^aai  a  cktkf 
sndlikewife  J.  S.  afirangtr,  who  has  no  right,  piefents  aaocher,  in  this  cafe  the  biftop,  though  be  aw| 
receive  either  of  ibem  at  his  peril,  yet  receives  neither  (as  be  may  lawfa>ly  do)  till  the  right  be  ia- 
qaired,  witbout  doing  bimfelf  any  a^  of  difturbance  \  in  diis  cafe  if  A.  brings  his  qncre  imftJk  fl^ 
£•  tn/jt  the  biibop  may  collate  by  lapfe  without  quclUoa.    But  in  tbat  caie>  if  A.  uma  ttt  9rivury  » 
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^tnint,  tefetber  witb  thediftai^ry  and  then  the  bifliop  comet  vt^  pleidi  thit  li«  claims  noChiag  but  ai 
ordinary,  &c.  and  then  the  plaintiff  bath  a  writ  to  the  byhof  viib  a  ctjk  txe€utioy  &c.  and  then  recoTert 
agunft  ihe  difturber,  and  the  bijbcf  in  the  mean  (Ime  tiiatet  by  lapfe ;  in  that  cafe  perhaps  the  biikop*a 
ciok  may  be  removedy  for  it  differs  much  from  the  former  cafe*  for  bert  wot  0  trut  and  n9t  a 
fopU  iifrirUncti  wheceatato  the  ordinary  gate  way  fo  lar^  that  the  plaintiff' conld  not  get  his  clerk 
iccdTcdy  bat  was  driven  to  his  quare  imp.  For  if  he  had  proceeded  to  his  jure  patronams  withoat  quara 
iopedtty  and  the  time  had  incuncd,  the  biihop  might  hai?e  piefenmd  to  lapfe  remediJefs ;  and  there- 
fore fincc  he  did  bis'  cndeavoor  to  prefcntt  and  was  interrupted,  by  a  ftranger,  and  the  ordinary  alfo 
lefalcd  hit  ckrky  for  which  he  had  rather  have  an  eicufe  than  a  jnftification,  and  now  both  being 
made  defeadasts,  and  the  plaintiff^s  title  is  proved  againft  them  both,  as  if  it  had  been  fo  from  me 
bsginning,  it  ihculd  be  bard  that  the  bifliop  fhould  make  advanti^e  of  this  refufal,  which  now  ap- 
pears to  bare  been  againft  right  and  [he]  die  party  to  the  fuit.  Hob.  201  •  Mich,  j  5  Jac.  Brickhead  ▼• 
Aichbiibop  of  Yoric.  Ibid,  in  Marg.  there  is  the  following  note^  (vif .  That  it  is  not  fo  much 

the  preftstatioa  of  the  difturbery  as  the  biHiop's  refufal  of  the  patron*s  deHc  that  preients,  which  in- 
titles  him  to  the  quare  impedit;  and  therefore  it  is  enough  for  a  biihop  to  efcape  the  charge  of  a  di- 
ftnrber,  and  not  aUb  to  make  advantage  of  a  lapfe  caufed  by  himfelf.  «  If  quart  im^dU  is  brought 

againft  the  bifliop  without  mny  frtfauatim  made  to  him,  or  without  naming  any  difmrker  with  him,  or 
where  m  Sforhanct  was  madt^  in  this  cafe  tliough  the  hi Aop  was  party  to  tlM  qoave  impedit|  yet  he 
AaU  not  lolc  his  lapfe ;  for  fidion  ihall  not  take  away  right.    Jenk.  iSi.  pi.  7. 

.l2*  If  a  man  recovers  agcinfl  J.  5.  in  a  quare  impedit  nvithin  the 

Jilt  fmntbsy  and  the  defendant  brings  writ  of  error,  and  plaintijf  fues 

a  quare  incumbravit  againft  the  bifhop,  and  after  the  6  months pafs^ 

yx  no  lapfe  Oiall  mcur  to  the  ordinary ;  for  the  quare  incumbra* 

fit  Ihall  prevent  it,    17  E.  3.  75.] 

[3.  If  a  man  brings  a  quare  impedit  againft  patron,  ordinary,  and 
imanb:Ht,  and  the  ordinary  pleads  that  he  claims  nothing  hut  as  or*' 
£narn,  and  after  the  plcint^  recoverSy  and  the  patron  and  incum* 
hnt  iring  writ  of  error  in  B.  R.  pending  which  the  hijbop  dies,  and 
another  is  made  bifliop,  and  after  the  incumbent  takes  a  2d  bene^ 
fee,  by  vhich  the  firft  is  void  by  the  ftatute  of  pluralities,  6  months  [[  387  ] 
pafs,  and  after  the  judgment  is  affirmed,  no  lapfe  fliall  incur  to  the 
oniinary.  P.  3  Ja.  B.  K.  between  James  and  Bolton  ad- 
judged, this  matter  being  returned  by  the  new  bifliop  upon  the 
writ  to  the  bifliop  to  him  directed.] 

4*  A  church  is  void  for  a  year,  where  a  quare  impedit  was  brought 
nmthinfix  months  againft  a  btft)op  and  a  difturber  ;  neither  the  metro- 
politan nor  the  king  fliall  have  anv  lapfe ;  for  the  bifliop  being 
made  a  party  has  no  lapfe ;  and  wnere  the  bifliop  fliall  not  have 
a  bpfe,  neither  die  metropolitan  noK  the  king  fliaU  have  it.  Jcnk« 
281.  pi.  7.  cites  I  Inft.  344.  b« 


(Y.  b)     Againft  what  Per/on  being  Patron^  Lapfe  foi.  367. 

ihall  incur*  ^'"-    -^ 

[l.  TF  an  if^ant  patron  does  not  prefent  ixathin  fix  months,  lapfe  Watf.Confk 
A  fliall  incur.     33  E.  3.  Quare  Impedit,  46.]  Inc-  8vo. 

[i.  So  Impfe  fliall  incur  againft  ^feme  covert,  if  flie  docs  not  pre-  jfj^  ^^q^ 
tax  within  fix  months.    33  £•  3.  Quare  Impedit,  46.]  f.  n.  b.  34. 

^  (T>  S.  P. 

3.  17  JS.  a.  8.  ena^is^^That  k^efirjipt  months  Jbdl  tm  prqudice  If  the  In^ 

^  king's  prefiniationto  a  church,  ptrmttm 

^      ^    '^  -^  Ufft^  the 

gwwij  tmm  frtfaa  h%  lapfe,  fa«t  fifu^r  thtprtfiti,  and  £ad  th((  cnti  till  ifae  king  will  prcfimt. 
^tQ^  Joipedit^  jpl,  90.  dtes  14  H«  7-  tt* 

4-  ff 


3^7  j^.1;e(lentatfott4 

hnoS^riL       ^*  '^  *^  ^^'^  ^^  prefentation  in  any  other  nght  than  in  rigli  ^ 
i^rcltet     ^^  crovm,  lapfe  fliall  incur  againft  him  as  well  as  againft  any  other 
s.  a  and     perfon.  But  Brooke  fays,  qusere  legem  inde,  becaufeit  feems  not 
«"»*>*  ^-3.  Br.  Prefentation,  pi.  56.  cites  the  Regifter,  foL  31. 

5.  Where  the  king^s  tinant  grants  proximam  pr^fentathntm^  aid 
£is\  this  (hall  hold  place  againft  the  king,  and  the  bifliop  may 
prefent  by  lapfe  upon  the  king  before' office  found}  but  when 
office  is  found,  the  king  (hall  have  the  prefentment,  and  the  in^ 
cumbent  (hall  be  remored*  Br. .  Prefentation,  pL  24.  citet 
14H.7.ai. 

(Z.  b)  Lapfe.    To  whom  it  (hall  accrue  [for  a  Col- 
lateral Refped,] 

WattComp.  f  J,   I F  a  metropolitan  archhUhop  vlfits  an  inferior  hi/bop j  andinU* 

104.  CM.  ^'^^  ^'''^  during  the  vi/ttation  as  ufual,  and  after  during  die 

12.  cites       yifitation  and  inhibition,  and  b^hre  any  releafe  made  by  the  arcbbybep^ 

5*  C-  a  lapfe  incurs  to  the  ordinary:'  though  the  a<^s  of  jurifdidlion  of  Ac 

ordinary  are  fufpended  during  the  vifitation,  fo  that  he  cannot  in- 

ftitute  his  clerk,  yet  he  ihaU  hare  benefit  of  the  lapfe  and  not 

the  archbifhop,  but  he  (hall  collate  to  the  archbifhop,  and  he  ought 

to  inftitute  his  clerk.    Trin.  13  Car.  B.  R.  between  Dodson  and 

Lynn.     Agreed  by  the  civilians  in  their  arguments.} 

If  th«  lapfe         [2.  If  a  oifliop  dies,  by  which  the  temporalties  are  in  the  bands  J 

tS^'the***    /A^  kingf  if  during  this  time  tempos  femejlte pajfesy  by  which  a  lapic 

TdiMuydies,  happens,  the  ting  ihall  have  it,  and  not  the  gtmrdian  of  the  fpirititd- 

the  king       ^ies.  BmAon,  lib.  5.  fol.  404.  f.  io*>  where  in  his  writ  it  *  is  (aid, 

and  toot  Se*  ^^  ^^  ^  univerfts  de  regno  nojlro  noioriumjity  isf  effe  debet ^  jW 

czecQton  of  ecclefue  vacantes  ist  pertinentes  ad  collaiionem  epifcoperum,  abbatum  (^ 

the  ordi-   ^  priorumfede  non  vacante  dum  viverent,  pertinere  debent  ad  nos  raton 

h^tJaa^tai    ^Hfl<^^  tempore  vacationir,     (But  it  feems  this  intends  ¥oidanccs» 

•dffliniftnu    to  whiofi  they  have  right  as  patrons,  j 

tlon  than  an 

intereft.  Hob.  r$4.  Cttn  F.  N.  B.  34.  (G)  15  E.  3.  a4.— The  maAer  and  ft|]ows  of  MerM«  al- 
lege in  Oxford  were  patroot  of  a  bene^  within  the  bifhopclc  of  Durham  ^  die  incambcnt  dtei ;  ikc 
church  remained  void  for  6  months  and  more.  The  ti/ba^  vms  iifriwJ.  It  was  a  qocflioo  before  ilic 
chancellor  of  England,  whether  the  collation  belonged  to  the  king  or  to  the  archbtlhop  of  York,  «ba 
waa  the  metropolitan,  or  not.  Quaere.  D.  87.  b.  pi.  103.— —Ibid.  Marg.  cites  xS  Klia.  at  awarM 
that  it  beloogod  to  the  guardian  of  the  fpiritualties  |  and  (ays  it  Icems  to  he,  bccasib  it  cooks  by  >»- 
fon  of  the  fpiritualtiet ;  and  fsys,  quaere  if  the  patron  may  now  prefent,  inaimuch  as  liTinig  the  biAaf 
be  mighr,  notwithftaoding  the  lapfe,  prefent  at  anjf  tiaae  bifoit  die  coHatjon* 

•[388] 

Godoiph.  ^2.  li  Xbit  patron  prefenis  and  his  cUrljs  in/Htutidj  asd  remmm 

^.\\^,tu  wiVA£)irf  indua'um  18  months^  no  lapfe  (haH  incur  to  the  luDg;  fcf 
(i) Is.  P.  the  t  king  cannot  have  a  lapfe  but  where  the  ordinary  mi|^  htYC 
i^hw  of  ^*^  *^  before,    Hobart's  Reports^  208.] 

taietropoHtaa.  Hob.  154.  Mich.  10  Jac.  in  cafe  of  Colt  and  Glorer  t.  the  BIAof  of  Caiiiitiy«* 
LiuhfieM.  ■  Citta  ^  Rep.  52.  ju..      Warf.  Comp«Iau  Syo.  i9(*  cap»ia,  cicn  S**C»*t^'* 

Co.  liXL  344*  b. 

Si  P.  Br.  4.  If  the  patron  does  not  prefent  within  6  months^  the  ordbmrf 
Sl?pU  "5S,  ^^^  ^^^  ^^^^  ^  months,  and  if  he  does  not  prefent  within  tbxh 
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ij^  tm^ropcliiaa  {hall  have  other  6  mvntbsf  as  it  is  faid ;   and  i£ s.  p. 

tficy  do  not  make  collation  within  this  6  months,  the  king  fhall  ^^'  PJ«n«r- 
have  Itj  as  it  is  faid.     Br.  Quare  Impedit^  pi.  53.  cites  Doa. 

5«  If  a  lapfe  devolves  to  the  ordinary,  and  widiin  thofe  months  &  stud.  lib. 
be  is  franflated  to  another  biihopric,  per  Noy  attorney  general,  in  ^H^f^'^* 
default  of  the  patron's  prefenting,  the  warden  afthe/piritualties  butimce/* 
(hall  prefent,  whofoever  he  be.    Noy,  69.  Anon.  Citks  D.  87.  tmft  in  )aw, 

tiK  tOBiponltiBSy  whidk  go  M  th^  kliif.    Wadl  Comp.  Inc.'  Svo.  195.  cap.  xz.  dees  S.  C. 

(A.  c)     Lapfe.     In  what  Cafes  after  Lapfe  incurred 

it  ihall  be  taken  away. 

[l.   J F  lapfe  incurs  to  the  ordinary,  yet  \i  the patr9n  prefents before  •  Br.  Quire 
•*  the  church  is  fully  the  ordinary  ought  to  receive  his  clerk ;  for  l^f  *,j|[^  ^** 

the  lapfe  to  the  ordinary  was,  becaufe  upon  negled;  of  the  patron  s.  c ~ 

he  ought  to  fee  the  church  ferved,  which  is  now  performed  by  s.  P.  Br. 
the  patron.  •  11  H.  4.  80.    18  E.  3.  21.  f  38  E.  3.  2.  b.     Ad-  ^|[*p"' 
judged  27  E.  3.  85.  18  H.  7.  Kcll.  50.  J  Hobart's  Reports,  208.J  131/ dw 


-*|-Br.  Preientation,  pi.  51.  cites  S.  C— Br.  Quare  Impedit,  pi.  64.  dtes  S.  C- 


13  £.  4.  J. 
If  the 


ptOrom  deet  not  prefrnt  vfittin  6  nwttbs,  the  ordinary  may  make  callation  luitbin  other  6  months ;  and  i/*  hf 
fiiif  the  mttrofolitan  vtitbin  6tber  6  months,  and  in  default  of  him  the  king  ;  but  during  all  this  time« 
if  tfie  patron  prefests,  the  charcb»being  void  and  the  lapfe  not  taken,  the  ordinary  ought  to  admit 

hiaderk.  Br.  Prefentatiort,  pi.  58. S.  P.  Though  it  be  two  years  after  the  avoidance.  Brooke  fays, 

and  from  hence  itHeems,  that  as  long  as  the  church  is  wtd,  the  ftatron  who  is  difturbed /^j//  ba'tfe  quart 

ea,  unlefs  it  be  by  6  months  before  the  writ  purchare<{,  as  to  him  who 


impedit ;  for  pfenarty  'm  no  pi 
pfcCieoda  CD  be  patron  y  but  toh 
day  htfort  the  prefentment  of  the  patron 


ptcCieoda  to  be  patron  i  but  v;bere  the  bipop  or  metropolitan  makes  collation  hy  lapfe,  the  pfenarty  by  cnt 

irron,  is  a  good  plea.     Br.  PIcnarty,  p!.  15.  cites  Do«.  *  Siud.  Jib. 


2.  94.  S.  C.^>^Lapfe  incurred  (0  the  king,  and  yet  the  clerk  of  the  right  patron  is  admitted^  infti- 
tutid,  and  induced  by  the  meuopolkan,  whether  this  prejudices  the  kinj  ?  D.  277.  pi.  55*  Trio.  10 
BSs.  Anon.    ■    ■    X  ^^  ^5^*  '^^* 

[2.  But  if  the  ordinary  collates  by  lapfe,  and  after  and  hefre    [  389  ] 
induQion  the  ^  patron  prefentSy  the  ordinary  is  not  bound  to  receive  r*  ^^^  ^ 
him.    D.  10  El.  277.  56.]  II  ^^^^ 

f^.  If  pending  a  quare  impedrt  lapfe  incurs  to  the  ordinary  who  Br.  <^are 

Is  Mft  named  in  the  writ,  and  the  plaintiff  has  writ  to  the  hijbop,  I«P«?*«#  pJ- 

^  which  time  the.  church  is, not  full,  yet  if  the  ordinary  callates  s?c. 
brfbr^  the  receipt  of  the  writ,  his  clerk  (hall  not  be  removed.    1 1 
il.  4-  80.3 

£4.  If  lapfe  incurs  to  the  inferior  ordinary,  and  within  his  6  Br.  Quire 

months  after  the  fuperior  ordinary  collates,  by  which  the  church  is  ^""P^^'^  |'- 

fully  yet  if  the  patron  prefents  his  clerk  within  thofe  6  months  he  C— Watf.* 

ought  to  be  received  5  for  the  collation  of  the  metropolitan  is  Comp.  inc. 

torriousy  and  a  collation  (hall  not  put  the  party  to  a  quare  impe-  ^^^'  ^'^^.' 

j»  J   ^1.        r  ^i--      ^   _^-  11   ^'  •    n.      r  ^  '^        cap.ii.atei 

dity  and  therefore  this  tortious  collation  agamtl  the  patron  is,  s.C. 
ti  if  no  collation  had  been.     Dubitatur.  11  H.  4.  80.  where  it 
i$  objei£led,  that  the  tort  is  between  the  ordinary  and  the  metro- 
politan,  and  not  to  the  patron.] 

£5.  If  the  ordinary  collates  within  the  6  months,  and  after  6 
fsf  yet  the  patron  may  prefent  before  a  new  collation  by  the 

ordi- 


3^9  Ipcefi^atfott 

ordinary ;  (ot  the  firft  collation  was  by  tort,  and  dierelbie  ^xA» 

not  become  rightful ;  and  the  firft  does  not  put  the  patron  to  his 

quare  impedit^  becaufe  it  was  but  a  proviiion  fot  the  tiine,  and 

therefore  there  ought  to  be  a  new  a£t  before  it  (hall  be  a  good 

collation.] 

Wat£Colll^       [6.  If  the  ordinary  collates^  and  bis  clerk  is  infiituUd  and  in* 

\Tq.  ca7*i2.  ^'^^^  mnthin  tht  6  months  of  the  lapfe  incurred  to  the  metnfo^tan^ 

cites  S.C.—  and  after  his  6  months  which  he  lumfelf  had  zxt  pafled ;  though 

If  thefirft  6-this  coUatiou  be  tortious  to  the  metropoliun,  yet  it  feems,  that 

^[^^  ^    this  ihall  take  away  the  prefentatiou  of  the  patron  fo  tbat  he 

that  the       ihall  not  prefent.     Summer  vacation  at  the  ai&fes  in  the  county 

^^Vl'  ^^  Somerfct,  between  Sir  Francis  Popham  plaindff,  amdthx 

vo/vZtothe  Bishop  of  Bath  and  Wells  and  his  son  defendants  in  a  quare 

mrchhijbopf     impcdit^  this  was  a  queftion,  but-fo  held  by  the  lord  Finch^  the 

?^-*f*h     i**^8^  ^^  ^^  affifes;  for  there  was  a  right  of  collation.    And 

^f^cdiates  though  his  time  was  pafTed,  yet  this  refts  only  between  him  and 

tbwgb  the     the  metropolitan,  and  an  ufurpation  only  to  the  mctropcdxtan.} 

rigtt  I* 

fojfedy  and  his  incumheot  be  in,  the  patron  by  quare  impedit  fliall  not  remave  him  ;  becaufe  hu  podef- 
£oa  is  not  taken  away ;  for  the  collation  does  not  toll  the  pofleiilaa  of  a  patron,  as  a  pxefentoicBC  ihitt 
do,  for  by  this  the  wrong  is  done  to  the  metropolitan  or  tl^e  king,  and  not  to  the  j>atn>o.  As  if  the 
srcbbijhop  preftnti  tv'tt£tn  the  6  months  to  the  h'ljhop  tn  tht  plote  of  tht  hijbop^  the  patioii  HiaU  ao(  have 
quare  impedit  tbereopon^  becaufe  the  church  is  full  by  one  who  does  it  jure  epifctpsJi  aa  officer,  vd  bf 
<olo«x  of  this;  but  if  zny  firanger  who  has  no  colour  prefents,  it  is  otMrwife^  for  by  diii  the 
ihall  be  put  out  of  pofTeinon ;  per  Dyer  and  Walde  J.  but  Weftoa  and  the  Scr« 
kaats  contra  in  both  cafes ;  for  by  prefenting  an  auter  temps  they  are  diftuibers  aa  a»y  ibaBHei* 
DaL  *59'.  pl>  9*  6  Eliz.   Anon. 

The  arcbbijbop  has  a  title  to  col/ate  by  lapfe  \  the  b'tlbop  collates  hefort  htm^  diis  ihill  bind  the  arch* 
ttlhop  {  for  ac  common  law  when  a  clerk  was  once  admitted,  he  was  xmc  rcaofcabie  ;*  and  coBifiai 
roMnrt  at  cornmou  law*  Weft.  z.  helps  only  in  cafe  of  pre(catatloa»  Jeok.  zSi.  pU  y* 


(B.  c]   Lapfe  to  the  King.     [In  what  Caies ;  and  m 

what  Cafes  taken  way.] 


If  tbeM^    [i.  TTlDE  in  cafe  of  the  king  when  lapfe  may  be  taken  avaj* 
^^^  Sumford's  Prerogative,  title  Advowfon,] 

lapie,  or  by  oudawry,   or  wardlhip,  and  does  not  pccioit  in  his  toni}  be  ihall  lofe  it*    0«l  J«  $4» 
the  King  v.  Biihop  of  Winton  and  Campion. 

[  39*^] 

Thcpafin^*fl      [2.  If  lapfe  comes  to  the  king  for  default  of  the  ordinary  and 

tide  con-  metropolian,  if  the  patron  prefents  to  the  ling  before  any  pajon  it 

^nft  the  prefented  by  him,  yet  the  king  is  not  bound  to  recdve  him  j  fcf 

ordinary  the  prefentation  being  once  fettled  in  the  king^  fhall  not  be  de> 

gj^j  vetted.    Dubitatur.    I).  lo  El.  277,  55.]         • 

the  l^fe  is  executed.  Hob.  t$t.  in  cafe  of  Coh  ▼•  CloTer.  ■     But  Do4es%e  J.  fiU,  ibat  ibe 

patron  cannot  preient  agaiaft  the  king,  becaafe  ]>e  baa  the  lapfe  not  as  ordioaiyy  bot  m  patron*    Mo* 
90a  in  cafe  of  Colt  v.  Glover.  Tbonfh  the  6  montbt  paft,  yet  if  the  itffrM  ^rv/iitfs,  thetJa^ 

ought  to  admit,  though  it  be  after  title  Jivthed  M  the  metrfoliutM  }  and  Out  the  cooit  beM  ckirif  f 
mrndthtf  thousbt  it  feemed  reasonable  alfo.  that  he  oocht  to  admit  thoagh  citle  by  ianfe  be  aconed  m 


ftfohred  in  the  cafe  of  Troknton  t.  Satii,  tbat  the  pideoution  of  dm  knig  by  bylc  bus 

rion,  and  not  as  fopreoie  ordinary,  and  tbe  king  U  acicr  iaid  to  colUtCn  ■■6  P.  Cto»  J*  ^SU 
S*  C.  by  aaoM  of  Sir  Geofje  Sa^  f«  Thomtos* 

[ J.  After 
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f  3*  After  a  lapfe  incurred  to  the  king  for  default  of  the  ordi-  s.  c.  deed 
nary  and  metropolitan,  if  the  patron  preferUs,  and  his  clerk  is  itt"  RoU-  R., 
iuSed^  yet  this  (hall  not  toll  the  lapfe  from  the  king,  but  he  may  Jf  CoiT??* 
remove  him  by  quare  impedit.    Co.  7.  Baskervill,  28.   Admit-  Glover.— 
ted.   27  E.  3.  85.   Adjudged.  Dubiutur.    D.  277.  55.]  dtL*^°'f 

idjadged  in  tfcc  cafe  of  Rindlcton  ▼.  ThomwcM. -.^ D.  177.  Marg.  pi.  55.  S.  P.  Gibb.  37. 

la  the  Houfe  of  Peers.     The  FCiaK  v.  the  ArchL'Hiop  of  Arnu^h  and  Whaley. 

The  quttn  had  a  title  to  frefent  by  hf>jtf  but  before  inr  prefenied  a  clerk,  ih^  patron  preftrtcd  £.  teh^ 
tsax  admitted,  inftitutedy  and  indufled,  and  died.  The  c^ueen  h.is  loft  her  prefcntation,  becaufe  ihe 
had  unam  9c  onicam  prcfencacionem  hac  vice,  which  cannot  extend  to  the  fecond  avoidance,  other* 
wife  ihe  may  faflfer  one  or  more  ftrangcra  to  prefent,  and  take  her  turn  when  (he  pleafe ;  and  the  Jla" 
tute  da  frerogativa  regis,  which  ena^i,  that  nullnm  tempus  occurrit  rrgi,  mttfl  he  intended  when  rhe 
king  has  an  inttreft  fermanent  ar.d  certain,  and  n»t  nut  en  it  lifpeeially  Hmittd  xoben  and  bow  bejba/l  takt 
and  not  etbertvife  \  for  the  time  Is  the  fubftance  of  his  title  ;  and  in  fuch  cafe  tempus  occurrit  re-. 
f».  7  Rep.  18.  Trin.  %7  Elix.  Balkerviirs  cafe.— -Ibid,  fjys  the  f^me  was  adjudged,  Pafdi.  2^! 
£liz.  C.  B.  between  Beverley  and  Cornwall.  S.  P.  Mo.  269.    Beverley  v.  Cornwall.— -And* 

14s.  S.  C,      ■     «S.  P.  Arg.  Show.  425. 

f4.  If  lapfe  comes  to  the  king  to  prefent  a  prebendary  of  his  free  If  the  dean 
chapelf  becaufe  the  dean  thereof  docs  not  collate  thereto  within  ^^^'K' 
6  months,  and  after  before  the  king  prefents  the  dean  collates^  yet  "^  mgtvt 
the  king  ihall  have  it,  and  (hall  remove  the  clerk.  27  £•  3*  84.  b.  rbefrebend* 
Adjudged.]  •  :^:,'ZX 

lung  ihall  give  them.  Br*  Prerogative,  pi.  129.  cites  F.  N.  B.  fol  33.  '  And  if  the  temporahtet 
rfa  biihop  are  in  the  hdnds  of  the  king,  and  advowfon  becomes  void,  and  the  bifliop  and  patron  do  not 
piefent  within  6  months,  the  king  (hall  prefent  at  the  biihop  fliould  do  if  there  w^is  a  biihop  there. 
lbid.>— i— Br.  Quare  Impedit,  pi.  156,  cites  F.  N.  B.  fol.  34.  S.  C. 

[5,  If  a  lapfe  incurs  to  the  king  for  default  of  the  ordinary  if  thekmg 
And  metropolitan,  and  after  the  ordinary  collates y  and  his  clerk  is  has  a  tide 
injituted  and  induced,  the  which  clerk  fo  dies  feifed  of  ihe  church,  Tzp(tT^d^ 
it  feems  the  king  nvty  prefent,  for  the  lapfe  devolved  to  him ;  the  patron 
for  it  feems  the  church  was  never  full,  neither  againil  the  pa-  prefents,  yet 
tron  nor  againft  the  king^  in  as  much  as  the  collation  of  the  or-  ^h^,^^l^^ 
dinary  gains  no  pofleflion  againft  the  king^  but  ^he  king  might  timeasUng 
have  prcfented  without  being  put  to  his  quare  impedit;  and  it  ^tthatpre* 
kcm%  that  the  church  was  not  full  againft  the  patrdn.     (But  {^jJ^Xi/.'" 
quaere  this.)]  Cro.j.ii6. 

Hill.  6Jac, 
B.  R.  Cumber  ▼.  the  Biihop  of  Chicheibr  and  Green. 

6.  When  the  queen's  prefentee  by  lapfe  has  loft  the  incumbency 
by  ill  pleading,  which  he  may  do  as  well  as  by  refignation  or  de- 
privation, yet  the  fame  ihall  not  turn  to  the  advant;age  of  the 
queen  ,•  for  where  the  queen  prefents  for  lapfe,  and  her  clerk  is 
inftituted  and  indu£led,  (he  has  no  more  to  do,  but  the  incum"^ 
bent  muflfbift  as  well  as  he  can  for  the  holding  of  it ;  for  by  what 
manner  foever  he  lofes  his  incumbency,  the  queen  Jball  not  prefent .[  391  ] 
a^ain,  Otherwife  if  the  queen  be  patron,  Le.  194.  Mich.  31 
&  32  Eliz.  C.  B*  Arundel  v.  Bp.  of  Gloucefter  and  Chaffin. 

7.  Quare  impedit;  the  cafe  was,  after  lapfe  incurred  to  the  queen  Mo.  259. 
the  bifbnp  being  patron  prefcnted,  and  afterwanls  xhc  fuccejfor  3^  pM°^{J'^' 
the  lifbop  certified,  that  this  incumbent  had  reftfed  to  pay  the  tenths,  j,;fl,ip  being 
and  that  the  biihop  collated  the  defetidant  ivho  was  inducled ;  the  patwn  and 
queen  brought  a  quare  impedit,  and  It  was  adjudged,  that  the  ^'If***?** 

Vol.  XVII*  Gg  .   quccjx  ^^'*^ 


39 1  prefentatfon. 

In  s  Eiif .  queen  had  not  loft  her  prefentation,  but  if  the  incumbent  had 
the'*5en*fice  ^^^^  '*  ^^^^  othcrwifc ;  fof  hcrc  the  church  became  void  by  the 
withoutqua*  incumhenfs  own  oB ;  fo  if  he  had  refigned  or  been  deprived ;  and 
*' h"^l""\  ^^  would  be  inconvenient  if  the  queen  ihould  lofe  her  prefent« 
firftalow\«f-  i^cnt  by  the  incumbent's  own  a£k.  Cro.  Eliz.  119,  lao.  Mich* 
but  nothing   30  &  31  £liz.  B.  R.  the  Quecn  v.  the  Bifhop  of  Lincob  and 

xvas  done        LJgh. 
thereupon  ° 

till  18  Elis.  when  C.  blfliop  of  Lincoln  prefented  again  one  E.  but  non  conftat,  wfaethcr  bf  deacb^ 
avoidance,  or  refignation.     Afterwards  E.  being  in,  C.  was  removed  to  Winchefter.     F.  tbe  fttcccilbr 
bi/hop  certified,  that  £.  did  not  pay  the  tenths,  whereby  the  church  avoided,  and  cbercttpon  F-  coQaied 
Lee.     The  cjueftion  wa^,  if  tiic  queen  might  now  remove  Lee,  and  fo  have  her  prefentmeat  which  ac« 
cmed  bv  lapfe  upon  avoidance  of  D.  wh3  took  another  benefice  without  plurality  f^aalifictfioft]  ¥ 
In  arguing  this  cafe,  thecifc  of  Ri^olkton  v.  Thornswill  was  agreed,  that  if  tapfe  i»dev»)«eA 
to  the  queen,  and  a  firanger  prefenta,  and  tie  incumbent  dies,  the  queen  /hall  not  take  the  next  preiieaU- 
tion  J  but  fome  faid,  there  was  a  difference  if  the  incumbent  ^  religns,  becaofe  reiignatioa  may  be  if 
covin  to  defraud  the  queen,  as  if  lapfe  accrues  ro  the  qteen,  and  then  the  patron  prefeats  by  covin,  that 
the  incumbent  /hall  refign,  and  Jo  prefentment  ikall  actrnt  tt  the  pMron  wfvn  a  mtw  svmdanetf  ml 
the  qmtn  be  barred  of  ber  old  hf/e,  which  is  not  reafonabie.     Otbera  faid,  that  in  fuch  cafe  the  com 
ought  to  be  averred  }  but  they  agreed,  that  no  avhi  is  intendmble  ufch  this  c.rrificatt ;  becamfe  it  isajoS' 
cial  aSf  which  the  bi/hop  muft  make  by  command  of  an  i€t  of  parliament,  as  of  deprivalioii,  which  he 
no/l  do  bv  the  laws  of  the  church  as  judge.     And  the  jullices  inclined  againft  the  oaeca.     Notviih- 
ftandtng  which,  it  was  afterwards  adjudged  for  the  queen  againft  the  bi/hop.  S.  C.  Gqld/b'  5]* 

pi.  3.  yS.  pi.  fo.  &3*  pi.  4>  &  86.  pi.  9.  Judgment  was  given  for  the  queen. ■  ■  Ow.  S^  90. 
S.  C.  adjudged  for  the  queen.-: — 4  Le.  95.  pi.  195.  S  C.  adjudged.— -i**  In  the  caie  of  CvMitft 
▼•  THE  Bishop  op  CKicnxsTzit  anp  GaESN.  Cro.  J.  216.  pi.  2.  Hill.  6  Jac.  B.  R.  it«« 
held,  that  by  death  or  refignation  before  the  king  in  fuch  cafe  has  prcfented,  his  pre/entment  was  loi« 
unlefs  it  be  by  covin  to  take  away  his  title,  in  which  cafe  he  /h^U  have  his  preientmenL  Bat  that  if 
the  parfon  dies,  or  rejignt  the  firft  benefice,  and  tbe  patron  prt/entxy  and  tbis  frtjeatet  refigns  t^m  tmm 
•r  dies,  the  king  has  lo/l  that  prefentmcnt  \  for  laplie  is  but  unica  proxima  vice. 

8.  P.  was  tenant  for  life  of  an  advowfon,  remainder  mfet  t9  A. 
-P.  prefented  his  clerk,  who  was  admitted^  inftituted,  and 


indnBed  t  but  by  the  ftat\ite  13  Eliz.  the  benefice  was  roid  for 
nvant  of  reading  the  39  Articles :  however,  he  continued  in  the 
churchy  and  bv  reputation  was  parfon  during  his  life  \  afterwanU 
P,  diedj  and  tnen  the  incumbent  died\  then  the  qtdeen  reciting  her 
title  to  prefent  by  lapfe,  prefented  her  clerk,  who  was  admitted, 
inftituted,  and  induBeds  and  A.  prefented  his  clerk,  who  was  ad- 
mitted, &c.  no  notice  was  ever  given  to  P,  rf  tbe  avoidance  for  nit 
readings  &c.  Adjudged,  that  the  queen's  prefentation  was  void,  and 
that  the  other  was  good,  though  it  was  obje£led,  that  it  belonged 
to  the  executors  of  P.  becaufe  as  to  P.  himfelf,  the  church  was 
full  till  notice.  Yelv.  7.  Trin.  44  Eliz.  B.  R.  Grendit  v.  Baker. 
Jo.  334.  S»       Q.  If  a  church  becomes  void  by  acceptance  of  a  id  benefice  with 
riT^^C.  ^"'^^J  ^^'^  continues  void  fevcral  years  by  lapfc  in  the  time  ^  em 
Liu!  Rep.  *  ^^*«?^j  Wife  dieSy  ik^fuccejf&r  of  the  king  ma\  prefent y  and  is  not  rc» 
238. 302.     ftrained  by  the  ftatute  25  jB.  3.  i.  for  by  the  exprefs  words  of  the 
ftatute,  all  rights  and  titles  to  prefent  in  bis  own  time  until  before  siis 
Jlatute^  and  in  his  time  after y  and  alibis  beirs^  after  the  death  of  R*  3. 
are  faved ;  and  it  fliall  not  bar  the  titles  which  the  king  had  in 
another's  right  fallen,  or  to  fall  in  his  own  time,  or  in  the  time  of 
his  heirs  ^  and  that  there  was  fuch  a  faving  appeared  by  tbe  copf 
out  of  the  parliament  roll,  and  by  an  ancient  book  in  the  £xclu> 
quer  wrote  in  parchment,  which  has  fuch  a  faving ;  per  all  the 
Juflices  and  Barons  befides  Vernon.     And  they  held,  that  the 
words  in  the  faid  ftatute  (of  old  titles)  is  intended  in  the  time  of 

the 
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the  progenitors  of  £•  3.  and  not  of  any  titles  of  prefentments  to 
fall  in  the  time  of  £.  3.  or  of  any  of  his  heirs>  but  intended  to  ex- 
clude E.  3.  and  all  his  heirs  from  titles  of  prefentation  in  others 
right  fallen  before  the  time  of  £•  3.  whereof  any  church  was  full, 
and  which  title  is  only  in  another's  right ;  and  that  the  exprefs  in^ 
tent  of  ibat  Jlatute  was  to  take  away  thejlatiite  of  i^E.  2*  cap,  2.  in 
this  point.  Cro.  C.  354.  Hill.  9  Car.  in  Cam.  Scacc.  The  King 
V.  Pryft  and  the  Archbilhop  of  Canterbury. 

(B«  c.  2)  In  what  Cafes  Lapfe  fhall  be  to  the  King  or 
Others  j  and  what  may  be  done  after. 

I*  \7lD£  many  precedents,  that  by  determination  of  commend^ 
^    ams  retinerey  be  it  by  deaths  re/ignation^  tran/lation,  or  pro^ 
motion  J  it  belongs  to  the  king  to  prefent.    Noy,  138.— And  it 
is  faid  there,  that  there  are  infinite  numbers  of  fuch  precedents. 

2.  In  the  time  of  H.  3.  there  were  in  Com.  Northampt.  a  rec'^ 
toriesy  fc.  Maidwell  and  Kelmarfh,  whereof  there  were  2  patrons  / 
afterwards  the  patron  of  M.  in  the  time  of  H.  3.  purchafed  the 
adrowfon  of  K.  and  always  after  they  were  come  into  one  band  the 
purchafer  prefented  only  to  the  church  if  M*  cum  capella  de  K.  as  it 
appears  by  the  bilhop's  regifter.  The  queen  prefented  B.  who 
brought  bill  in  the  £xchequer  againft  the  Incumbent  of  Maidwell, 
who  occupied  the  glebe  of  K.  It  was  decreed  for  B.  that  though 
the  patron  of  M.  after  his  purchafe  had  prefented  only  to  Maidwell, 
yet  K.  remained  a  church  in  right,  and  the  franktenement  is  in  fuf- 
pence  and  not  in  the  patron  of  M.  as  a  difleifor.  For  entry  of  the 
patron  in  the  time  of  vacation  is  no  tort,  nor  gains  any  franktene- 
ment. Per  tot.,  Cur.  Savil.  17.  pi.  46.  Pafch.  22  Eliz.  Lewis 
Y.  Predreth. 

3.  If  after  alienation  in  mortmain  the  church  voids,  and  the  ab- 
bol  prefents  and  6  months  pafs,  the  lord  at  any  time  within  the 
jrea'r  may  remove  the  incumbent  \  for  the  zQt  of  parliament  gives 
all  this  time  to  the  lord  to  enter,  and  therefore  when  he  purfue^ 
the  Jlatute  no  laches  (hall  be  imputed  to  him.  D.  25.  b.  Marg, 
cites  it  adjudged.     Mich.  19  Jac.  C.  B. 

4.  When  a  lapfe  is  in  the  king  he  is  not  compellable  to  prefent, 
and  until  be  prefents  the  ordinary  has  the  cure  de  animis,  and  he 
fhall  provide  for  it ;  fo  the  difference  is  between  the  cura  anima* 
rum  and  the  patronage.  Per  Doderidge  J.  Roll.  R.  464.  Trin.  14 
Jac.  in  Cam.  Scacc.  in  the  cafe  of  Colt  v.  Glover. 

5.  The  king  cannot  grant  over  a  prefentation  which  he  has  by 
lapfe.  Per  Croke  J.  Roll.  R.  467.  in  the  cafe  of  Colt  v.  Glover, 
cites  D.  18  £liz.  339.  and  4£liz. 

1 

(B.  c.  3)     Pleadings  in  cafe  of  Lapfe. 

I.   25  E.  'i-flaU  3.  C^NACTS,  That  when  the  ordinary  prefents  by  Inqware 

cap.  7.  ^  lapfe y  and  the  ling  takes  the  fuit  ngainji  the  '^l^^^yf^ 

patron^  who  in dfceit fujfers  the  king  to  recovers  in  this  cafe^  when  the  ana  N.  by 

G  g    a  iking* s  the  Aiii/,  and 
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nuKiiJ  thtt   t!ng*s  right  it  net  triedt  the  ordinary  or  iticumbent  may  countetflead  tit 

manor  ai$J  advotvfcn,  and  preftnted  one  P.  and  from  T.  it  defcended  to  R.  as  fen  and  hetTf  and  that  R» 
adhered  bimjelf  to  the  enemies  of  the  king  in  Scot/and,  by  nvbich  be  toas  outiatued  j  andtbtehanhvridtd 
by  rejignatitm,  and  the  king  ftifed.  the  manor  and  advowfon,  and  preftnted^  &c.  an4  is  difiurbed.  Cbdxi 
*  demanded  judgment  of  the  count ;  for  it  does  not  appear  if  the  king  had  tenure  of  the  manor  and  advov* 
/oh  or  annum  et  viftum  ec  non  allocatur.  Cheire,  judgment  of  the  count  \  for  it  does  nor  appear  ftht 
advowjcn  was  appendant  or  not,  et  non  allocatur.  And  af:er,  ail  txcept  JV.  pleaded  ne  dxfiaria  pax,  aad 
W.  the  incumbent  pleaded j  that  the  fame  R.  who  was  outlawed ,  a  long  time  before  tbt  oatlavfryj  hafed 
the  manor  and  the  adn/owfon  to  y*  S»  for  life,  the  remainder  to  T.  in  fee,  andA»  preftnted  thisfnteW^  wba 
was  received  and  injiituted,  abfquehoc  that  R.  had  any  thing  the  day  of  the  felony,  or  after.  Prift,  judg- 
ment if  any  difturbancc,  pril^*  &c.  The  king  pleaded  efioppel,  that  it  ^dox  found  by  o^e,  that  £.  tMl 
feifed  the  day  of  the  ftlf/ny  ;  a^d  he  in  remainder  after  the  death  of  A»  traverfed  the  ^<e  in  tfcis  fdatt^ 
and  found  againfi  him,  judgment  if  againft  this  matter  found  againi^  the  patron  he  ihali  be  recdved  \  and 
becaufe  the  flat  ute  does  not  gh^e,  that  the  incumbent  /hall  be  received  but  where  the  patron  Ueads  faintij  \ 
and  when  he  traverfes,  and  it  is  found  againft  him,  this  is  not  faintly,  and  fo  be  and  tne  inciioikcnt 
eftopped  ;  and  becaufe  that  which  is  found  againft  the  patron  ihall  be  tried  by  the  incumbent  tgain,  and 
lie  claims  by  the  patron,  therefore  he  (hall  be  bound  by  that  which  binds  the  patron  }  by  which  it  was 
awarded,  that  the  king  have  writ  to  the  biihop.     Br.  Quare  Impedit^  pi.  66,  cites  3S  £•  3.  31. 

•  [  393  ] 
Foi.  369.  (C.  c)     Ufurpation.     The  Eff^eSl. 

Watf.Corap.   I,   UE   who    ufurps  gains  the  fee   thereby.      9  H.   6.  30. 

Inc.  8vo.  n    K     o  f 

a84.cap.i3.  D.    31. 

cites  S.  C. Ufurpation  gains  the  church,  fo  that  the  advowfon  cannot  be  granted  9ver.    Cro* 

E.  Si  I  in  the  caf.:  of  Leake  v.  the  Bi(hop  of  Coventry  and  Babiogton.— §•  P.  Watf,  Comp* 
Inc.  8vo.  222.  cap.  13. 

So  if  thefe-  2.  If  an  infant,  feifed  of  a  manor  with  advowfon  appendant,  Juf' 
nantfor  life,  ^  ufurpation,  and  after  he  tnakes  fecffment  of  the  mamrcumper^ 
der  over,  uentiisy  ncithcr  the  feoitee  nor  the  feoffor  has  any  remedy  of  w 
Suffers  ttjurp'  ufurpation.     Br.  Prefentation,  pL  62.  cites  i&E.  3. 

ation  and 

d*es,  he  in  remainder  is  without  remedy  of  the  ufurpation.     Ibid. 

3.  If  I  grant  advowfon  to  a  parfon  and  his  fucceffors,  and  the 
•    church  voids,  and  2,  Jlranger  prefents  his  clerk,  who  is  in/Ktutedemi 

induced,  and  the  6  tnonthspafs,  he  has  loft  the  advowfon  fdr  erer; 
for  the  parfon  cannot  have  ivrit  of  right,  becaufe  neither  be  fwr  anj 
of  his  predeceffors  were  thereof  feifed ;  and  he  can  not  have  quare  sm* 
pedit,  becaufe  the  6  tnonths  are  pnjfed  ;  and  he  can  not  have  affize  of 
darrein  prefentment,  for  he  never  prefented,  and  this  lachefTe  fliaB 
bind  the  fucceflbr  for  ever.  Br.  Prefentation^  pi.  20.  cites  19  H* 
6.  40.    Per  Afcuc  J.   Quod  non  negatur. 

4.  If  the  king  confirms  the  patronage  of^m  ufurpcr  that  has  pre- 
fented feveral  times,  and  the  feveral  clerks  indu£led,  fuch  cod> 
(irmation  is  void,  for  the  ufurper  has  no  patronage ;  but  i£  the 
king  confirms  tlie  incumbent,  it  is  good  to  the  incumbent,  ixx  be  is 
incumbent  de  fa£to,  aiid  the  king  cannot  remove  him  with* 
out  quare  impedit  by  the  ftat.  25  £.  3.  13  R«  2.  JenL  312* 
pi.  96. 

5.  If  a  man  prefcnt  by  ufurpation  to  my  advowfon  within  6 
months,  I  may  have  a  quare  impedit ;  but  after  the  6  months  if  die 
church  become  void,  I  cannot  prefent,  but  am  put  to  my  writ  ef 
right  of  advowfon.    And  if  .a  man  ufurps  on  the  lingy  he  i$  put 

to 
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to  his  quare  impedit  within  the  6  months,  and  that  a  double 
ufurpation  on  the  king  puts  him  to  his  writ  of  right.  Godb« 
263.  pi.  362.  Mich.  13  Jac.  C.  B*    Anon. 


(C.  c.  2)    Ufurpation  at  Common  Law.    How ;  and  f  394  ] 

remedied  by  Statute. 

I.  13  £^.  I.   jr/^HEREAS  of  advowfins  of  churches  there  be  but  •  Anaififis 

cap.  5.        '^    three  original 'Units :  that  is  to  fay y  one  writ  of  **f^^*^^j 

right,  and  two  of  poffeffton^  which  be  •  darrein  prefentment  and  quare  ^  ^^  ^„ 

impedit.  have  with- 

out alleging 
a  prefmtwunt  m  bis  own  ttmu    2  loft.  356. 

And  hitherto  it  hath  been  ufed  in  the  realm ,  that  when  any  having  Itappeanby 
no  right  to  prefenty  had  f  prefented  J  to  any  churchy  whofe  clerk  was  |{j'*  ftaiutc, 
^admittedj  he  that  was  very  patron  could  not  recover  his  advowfon  prefentment 
I  but  only  by  a  writ  of  right,   which  fbould  be  tried  by  battail  or  by  which  was 
great  ajfife  ;  whereby  heirs  within  age,  by  fraud,  or  elfe  by  negligence  »<^"»>«c<* 
of  their  nvardsy  and  heirs  both  of  great  and  mean  eftate,  by  negligence  ^^tt  very 
or  fraud  of  tenants  by  the  court  efy^  ivomen  tenants  in  dower,  or  other^  patron  out  of 
wife,  for  term  of  life,  or  for  years,  or  in  fee  tail,  were  many  times  difhe^  po^^^^^o"*' 
rited  of  their  advowfons,  or  at  leafi  (which  was  the  better  for  them)  iaw,and  to. 
were  driven  to  their  writ  of  right  ;  in  which  cafe  hitherto  they  were  h»»  writ  of 

Utterly  dllberited.  right  of  ad- 

^    J  vowfon. 

Br.  Prelentation,  p!»  4$. '         Br.  Plenarty,  p\*  16.  cites  S.  C.  By  the  order  of  the  coganoit 

iaw,  if  one  had  prefented  to  a   church  whereuato    he  bad  no  right,  and  the  bi/bop  had  admitted 

and  inJlltuted   hU  clerk,  .this    incumbent  could   not  be  removed    for  divers  reafons ;   ift,  for  that 

be  came  in  to   the    church  iy  a  jtdicial  aB   f.om    the  bifliop,    (who  the  law  intended,  fcrutatit 

archtvis,  to  do  right,)  the  incumbent  CMr/</  not  be  remcvttl  neither  by  writ  of  right  of  advowfon,  nor 

affife  of  darrein  preisntmeni,   nor  quare  impedit,  only  the  patron  ^ould  recover  his  advowfon  in  a 

writ  of  right  of  advowfon,  which  by  the  ufurpation  was  divefled  from  him.     idiy,  That  by  the 

eommoa  law,  in  every  town  and  pariih  there  ought  to  be  perfona  idonea,  and  this  appeareth  by  the 

words  of  the  writ  of  quare  impedit,  &;c.  Quod  permittat  prefentare  idoneam  perfonam,  &c.  And  v>ben 

tie  b:f»o^  had  adnatted  him  able,  which  implied  that  he  was  idonea  perfona,  then  the  law  had  its  final 

intention,  vix.  That  the  church  (hould  be  fufficiently  provided  for,  and  then  the  church  xoasfaid  to  bt 

plena  3c  confuita..   3dly,  That  the  incumbent  having  curam  animarum  m?ght  the  more  efTe^hially  and 

peaceably  intend  to  great  charge  the  common  law  provided,  that  aftt'r  infiitution  he  foomld  not  befubje£l 

to  any  affio/r^  to  be  removed  at  the  fuit  of  any  common  perfon,  without  all  refpe^  of  age,  coverture^ 

imprifonment,  or  non  fane  memory,  and  without  regard  of  title,  either  by  defcent  or  purchafe,  or 

•f  any  eilate;  wherein  you  mar  (as  often  it  hath  been  faid)  obferve  what  inconveniendcs  follow  when 

the  right  Inftitution  of  the  common  law  is  not  obferved.     2  Inft.  357. 

-f  By  chif  word  (prejenttd)  it  appeareth  that  no  fhrarty  doth  put  the  patron,  that  hath  title  to  prefent, 
oat  of  poflefiion,  but  only  plenarty  by  prtfenration  j  but  plenarty  by  collation  doth  put  him  that  had  right 

to  oblate  out  of  pofleflion.     z  Inft.  357 S.  F.  6  Rep.  30.  in  Greenes  cafe.        ■■    ■  S.  P.  Cro.  £. 

107.     Soiallwood  V.  biihopof  Coventry  and  Marfli. 

if  tenant  for  years  or  guardian  in  cliva/ry  bring  a  quare  impedit,  although  the  defendant  hath  a  writ 
to  the  biihop  againft  t]ie  termor  or  guardiv^n,  and  his  cleric  is  admitted,  iniVituted,  and  indu£(ed,  not- 
withftiindsng  the  tenant  of  the  free  old  of  tlie  advowfon  is  not  pu£  out  of  po(!eifion«  Note  a  diver* 
(ty  beeween  a  mere  ufurpation  and  him  th^t  comes  in  by  courfe  of  law m     1  Inft.  357. 

J  Thb  is  intended  of  a  t\iyxxz\i  prtfentati've,     2  Inft.  357. 

^  Albeit  that  admiffus  in  its  prcper  fenfe  is,  when  the  bifhop  upon  the  examination  findeth  him  able^ 
(that  is)  idonea  perfona,  yet  here  it  is  taken  for  injiituti'^n  \  for  here  is  implied  ad  eand-'w  ecclefianiy  and 
therefore  of  nrce/ltty  it  muft  be  here  taken  for  inftitution,  and  tite  rather  for  that  before  inftitutioa 
the  rightful  patron  is  not  put  out  of  pnileilion.  And  it  is  to  be  obfrrved,  that  by  the  inftitution  the 
thmrcbt  as  to  all  common  perfona,  it  plena  &confulra  as  to  the  Jpiiitucf'y^  that  is  to  fay,  the  cure  of 
(buIs  \  fur'^'lien  the  bilhop  doth  inftiiute  him,  he  faith)  inl^ituo  te  ad  t^le  beneficium  ft  habere  curam 

C  g  3  anima- 
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aninuniniy  fr  accipe  coram  tnam  &  neam ;  kmt  beibre  indodiim  the  paiiba  Iraih  Kst  fbe  tmfmi^M 
bdooglng  to  bis  redory.     s  Inft.  35S. 

But  the  choitli  Is  not  fall  again/I  the  king  befove  indafHon^  beeaole  in  t!ie  kjiig*s  cafe  plenarty  is  to 
be  inteoded  of  a  full  ind  com^eat  plenarty  as  wdl  to  the  temporakks  as  to  the  fjpiritBakics*  And  ootay 
|ncfeaty  [pitfentatioDsJ  admiflions,  iaftitutions,  &c«  are  the  life  of  advowfons ;  aod  therefore,  if  p«- 
troBS  fofped  tbac  the  regitter  of  the  bifliop  will  be  negligent  in  keeping  of  them,  he  nay  hare  a  cer« 
tiorari  to  the  bifhopto  certify  them  into  the  chancery,     a  Ind.  35S. 

I  This  ii  to  be  underftood  where  the  patron  had  a  fttJiwapU^  iind  that  he  or  ibmc  of  his  aaocAoa 
h4dfrtjtmttd\  hut  if  the  patton  claimed  ihe  fee  fimple  of  the  advowlbn  iy  pwtbffty  mud  kmd  titvtrfn^^ 
Jemtd^  there  he  could  have  no  writ  of  ri^ht  of  advuwfon,  bat,  before  this  flatote,  had  loft  tke  aivow. 
fon ;   and  likewife  if  tenant  in  tail  or  tenant  for  IHc  bad  faflfined  any  vfurpation,  they  bad  beta 

lemedileft  by  the  cemmon  law,  becaofe  they  could  have  no  writ  of  ri(bt.    2  Inft.  3^S. i*t  com- 

non  law  if  tenant  far  hfe^  or  Ij  tht  ccurte^^  or  in  dowtt^  ot  the  gnardan  or  tepant  tn  f«i/,  had  fiif<- 
lesed  prefaitment,  thoie/«r  bim  in  rtverJSon,  $r  tb^  beir  to  bis  writrfrigbt  rfsdvo%afcm  \  Mxudje  as  to  the 
fvUf  iftbfbitrtn  bad  frftrtd  nJurpAtlon  \  and /•  if  the  bijbo^^  otxbdtdcm^  f*^f^*  ^^  ^  ^^^  ^^  ^' 
*  fered  nforparion  j  and  thofe  are  remedied  by  this  ftatute,  and  that  the  heir,  or  he  in  levcffioAt 
or  the  feme  or  fucceflbr  Jbali  bavt  qaare  imfed'tt  at  tbe  next  atmdanee*  Br.  Prefentacioo,  pi.  46>-^— 
Br.  Plenarty,  pL  16.  cites  S.  C. S.  P.  6  Rep.  50.  Mkb.  3  Jac.  B.  R.  in  Bofweirs  caie. 

If  a  bif>$p^  abbot f  or  prior,  &c.  purcbaft  an  advowfon,  and  jujfer  an  ufurfatian  befoxe  tbey  jetSeatf 
tbcy  and  their  foccefibrs  are  barred  tor  ever,  unlefs  by  force  of  this  aA  tlw  ufnrpation  be  avoided  ia  a 
quare  impedit.  2  Inft.  358.  So  if  a  man  pnrcbafes  a  manor  with  the  advowfinn  appendant,  «»^/«/* 
fcrs  wfmrpation  at  the  ftrft  avoidanccy  he  is  witbomt  rtmedy  for  evtr\  for  he  cannot  have  qnare  inpedit 
after  tbe  6  months,  and  be  cannot  have  writ  of  rigSt  of  advowfon,  becaofe  he  never  had  pofiitflioo. 
^r  Thorp.  Kota.  Br.  Qoare  Impedit,  pi.  29.  cites  43  E.  3.  14.— A  purchaiSer  is  not  within  tbe  aid 
of  lliis  ftarute  \  for  be  cannot  have  an  a^ion  poflefiory ,  becaufe  he  cannot  aOcge  a  pcefentacion  ia  ^m- 
leif  as  he  ought  to  do  in  his  count ;  and  he  cannot  have  a  f  writ  of  right,  becaufe  he  cannot  alkfe 
feifin  in  the  efplen  as  he  oaght  to  do  by  the  law.  Per  Doderidge  J.  3  Bulft.  40.  Trin.  1 3  Jac  B.  R. 
Harris  v.  Auftin.-»'f  S.  P.  But  be  may  have  a  qoare  impedit,  and  allege  a  fre/entaticn  in  btmfromwbm 
be  frebaftd  the  Cune )  and  to  that  cad,  Cnth  Britton,>vas  the  quare  impedit  provided,  tor  remedy  of 
liich  pnrcbafsrs  \  bot  the  quare  impedit  is  aMrr  ancient  tban  tbe  time  »/£•  x.  as  appeareth  by  Glanvilk. 
2  Inft.  356.— In  8  E.  I.  it  appeareth  qaod  font  tria  brevia  de  advocattooe  pladtabilia,  bcevia  de 
ic^,  quare  impedit^  &  ultimae  praefentationis,  bat  yet  the  original  «rits  of  dnoar  and  e^Mt,  ftc« 
do  lie  of  an  adTOwion,  and  ib  doih  the  judicial  writ  offarefadau    %  inft  356. 
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t  The  pie.  %  It  is  provided^  that  fuch  prefefitments  JbaU  not  be  fo  prtp§duid 
tad^Mii"  ^^  ^^^  ^^^^^  heirs,  II  or  to  them  unto  whom  fuch  advow/otu  ought  to 
to  heirs  in     $  rtvert  after  the  death  of  any  perfms. 

ward,  per 

fjaudcm  &  n^gantiam  coftodum,  ftc  And  the  words  of  the  body  of  the  ad  are,  qood  kajdmodi 
praefentaiiones,  (Jucb  Prefentatknej)  but  tbefe  words  are  to  be  exponiided^  fuch  prefentatioiis  m  be  ai  rie 
fame  mi^cbiefi  aod  tbereibic  this  a£t  extendi  to  beirs  of  advowfont^  ibongb  they  ht  emt  rf  ward* 
X  Inft.  358. 

And  this  being  a  law  that  fopprefleth  wrang  and  advanceth  right,  doth  bind  tbe  brng^  thong^  be  be 
not  named  in  the  n€t.    2  Inft.  359.  The  king  being  infortned  chat  he  had  inteicft,  picfeBied 

during  non-age  of  the  patron ;  and  on  another  avoidance,  the  patron  prefented,  aod  the  king  bnagbt 
quare  impedit,  and  be  pleaded  as  before ;  and  it  was  held,  that  the  ftatute  of  Weftminftcr  2,  doei  not 
aid  the  drfendaot,  though  be  be  an  infant  j  for  thtfiattite  auvrinn,  wbere  ufurpation  is  had  upon  m  ia- 
hnt^  feme  covert,  teraxv,  tenant  for  life,  or  tbe  like,  by  negligent  keefingf  that  he  Ihali  have  tbe  feae 
afijoo  and  exception  as  their  laft  predeceflbr  might  have  hadj  and  tim  rf  btvi  vbo  come  in  by  d^etnn. 


who  may  be  in  nrard,  or  have  anions  as  heirs  of  their  anceftor*  But  **  infant  fnrebaftr  ba*  nogwardien 
or  aHion  ancefird  of  that  which  is  purchafed,  and  therefore  ufurpation  bad  upon  hun  now  £iU  kiod 
bim,  as  It  frtnld  cave  bcund  an  hfant  tr  feme  covert  at  conmen  law^  by  the  opinion  there,  and  this  iai- 
mcdiaiely  within  6  months  $  jrf  for  the  6  months  is  given  by  tbe  ftatute  to  bring  the  quare  impedit » 
reform  it.     Br.  Quare  Impedit,  pi*  18,  cites  3;  H.  6.  $9.~-**  S.  P.  2  loft.  358.^tf  S.  P.  Br. 

Prefentadofl,  pi.  46* Br.  Plenarty,  pi.  16.  cites  S.  C And  it  was  held,  that  if  the  ftatute  ftal 

fcrve  the  infant,  yet  the  iieg  pall  mt  be  bonnd  tbtreh\  for  where  by  the  fame  ftatute  prefentmeat  bad 
and  enjoyed  6  months  by  lapte  ftiall  bind,  yet  the  king  ihall  not  be  bound  thereby,  but  ftaU  ha%e 
ouare  impedit  after  the  6  months,  by  uhicb  the  defendant  amended  his  plea.  Br.  Qoaie  Impedit* 
fL  j8.  cites  35  H.  6.  59* 

A  prior  was  feifed  oi  an  advowibn,  and  granted  tbe  fw«  next  prtfintation's  te  XK.  F.  and  bis  bein.  The 
thurch  voided*  fF.  prefented  and  died.  The  church  voided  again,  and  his  /m  and  beir  prefented  vbere 
tbis  is  enly  a  ebattle ;  and  it  was  agreed,  that  this  is  *an  ufurpation,  which  pot  the  part?  to  bis  writ  ^ 
right  of  advowibn  at  common  taiw  \  but  now  this  is  exp[ef>ly  aided  by  tbis  ftatute*  Br.  Quaic  laipedtt^ 
pt«  14*  citn  34.  H.  6.  27. 

I  Nota  (thofe)  hoc  eft  iint  hercdibos,  to  tbcfe  he:rs  that  have  the  rcvcrfioo  of  the  advowfea  by  da- 
fcent;  for  the  preamble  faith,  bseredes  etiara  five  majores,  five  minores,  &c.  And  the  perdofe  of  ibis 
branch  Is,  qoiUcm  babcret  nltimus  aoteoeiXbr  hujulmodi  hgccues^  &c.    So  as  chit  ftatnie  Mi  bci^  ^ 
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hctr  of  "htm  m  ikt  rtverftit  aod  not  ths  leflbr  biafclf  i  but  the  heir  of  him  ia  remauider  is  not 
wiihia  the  purview  of  this  ad.     2  Inft.  359. 

f  That  is  of  tenant  by  (he  coortefy,  tenant  in  dower»  or  otherwife  for  life,  or  for  yean,  or  In 
lee  tail.     %  Inil.  ^59.  ■    Ufurparion  ha<i-ftfo«  temamt  in  tmUJhaii  hind  bmjelffv  his  iife,  but  not 

ihciffat  in  tail;  fw  he  is  akleJ  ky  tbtftatute.  Per  Bclk.  Br.  Quare  Impedit,  pi.  29.  cites  43  £.  3* 
14  I  If  the  ndvowibo  was  hgrofst  then  the  prefentments  are  but  ufurpationgy  and  (hall  not  pre* 
judice  the  heir  in  tail  by  reaibo  of  the  ftatute.   Br.  Qiiare  Inpedlc,  pi*  31.  cites  43  £.  3.  24. 

Tie  ^fatne  Jball  he  obferved  in  prefentments  made  unto  churches^  •If  a  feme 

bang  of  the  \  inheritance  of  wives,  what  time  they  Jball  be  under  ^^dlow-** 

the  power  of  their  hufhands^  which  mujl  be  aided  by  this  Jlatute  by  the  iwihypur. 

remedy  afore ftud*  '^fi»  A«  « 

^  -^     -^  not  within 

the  icnidy  of  this  aA.    z  Inft.  360.— f  This  is  intended  of  an  adfowfon  iy  iefctuu    1  Inft.  360. 

Alfo  religious  men,  as  bifhopsy  archdeacons^  parfons  of  churches ^  By  this,  pre. 

and  other  fpirituai  men,  fhall  be  aided  by  this  ftatute^  in  cafe  any  ^^"^^^^ 

heming  no  right  to  prefent^  do  prefent  unto  churches  belonging  to  prela^  in  t\mff 

citSy  fpirituai  •  dignities^  parfonagesy  or  to  houfes  of  religiony  what  time  vacation,  al- 

fucb  houfes y  prelacies  y  fpirituai  dignitieSy  or  parfonages  be  vacant,  hol"and!n^ 

herttsnce  is  in  abeyance  in  gremio  legls,  yet  the  ufurper  gainetb  a  fee-fimple  in  the  advowfoo  ;  lilce  at 
if  ooeenterethioto  lands  during  the  vacation,  and  claim  the  fame  as  his  inheritance,  he  gainech  an  in- 
heritance by  wrong  ;  but  yet,  as  the  dying  fcifed  of  lands  in  that  cafe  during  the  vacation  ihali  not  take 
away  the  entry  of  the  fuccelTor,  no  more  (hall  the  ufurpation  during  the  vacation  take  a«ray  his  right  of 
piefentatioa  when  the  church  becomes  void ;  and  if  he  be  difturbedy  he  ihall  have  his  quare  impedit* 
sinft.  360.  See  fupra,  pag.  394,  395. 

•   [396] 
S«&.  2.  Neither  fhall  this  aB  be  fo  largely  underfloody  that  fuch  So  great  re- 

perfonsy  for  whofe  remedy  this  Jlatute  was  ordainedy  Jball  have  the  SjJ^Jj^jn 

recovery  nforefaidy  furmifingy  that  guardians^  of  heirsy  tenants  in  taily  judnienu^ 

by  the  courtefy,  tenants  in  dower y  for  term  of  lifcy  or  for  yearSy  or  «  oui  ift 

hujbandsy    which  faintly  have  defended  pkas  moved  by  them  or  S^j'tytn 

again/f  them.  general 

words  of 
.this  a^  thejjkdi/i  «#f  it  avoided  by  pretence  0/  faint  defence }  quia  judicia  in  coria  itgis  reddita  pro 
leritatc  accipiuncur  5  4r  judicia  (unt  tanquam  juris  dida.     %  Inft.  360. 

Becaufe  the  judgments  given  in  the  Inn^s  courts  JbaU  not  be  tf»-  Here  is  one 
nulled  by  thisfatutCy  the  judgment  Ihall  ftand  in  his  force,  until  it  f^l^' 
be  reyerfed  in  the  court  of  the  king  as  erroneous,  if  error  be  found.       common 

Uw;  thaty 
**  Judicia  in  curia  regis  reddita  non  adnihilentuf,   fed  ftent  in  fuo  robore  quoufque  per  errorem, 
ant  attindam  adnoUencur.*' 
**  Nihil  tarn  conveniens  eft  naturali  aeqnttati  unumquodq;  diflulvi  eo  ligamine,  qao  ligatum  cft.^* 
**  lotereftreipoblicseresjodicatasnonrefcindi.**    2  Intt.  360. 

Or  by  aj/ife  o^darrein  prefentmentj  or  by  inquefl  by  a  writ  of 
quare  imped  it  i/*//  be  paffedy  or  be  annulled  by  attaint  or  certification  y 
which  Jball  he  freely  granted. 

And  fometimes  \  when  an  agreement  is  made  between  many  claim'  %  This 
ing  one  advowfony  and  inrolled  before  th^jujiices  in  the  rolls  or  by  fine  ''*'J^'^  '*" 
in  thisfonuy  that  one  ihall  prefent  the  nrft  time,  atid  at  the  next  *u*^rTng^% 
avoidance  another,  and  the  third  time  another  }  and  fo  of  many y  in  of  blood  z%x.o 
cafe  there  he  many.  coparceners 

•^  ^  that  arc  privy 

in  blood  $  and  if  one  of  the  parties  or  his  heirs,  or  any  ftranger  ufurp  in  the  turn  of  another,  ihe  party 

'  wronged  is  not  driven  to  hJs  quare  impedit  j  for  fo  it  may  be,  that  the  quare  impedit,  ox  aflife  of  pre- 

ISuitment,  nay  tail,  and  yet  he  m^y  have  remedy  by  this  branch  of  the  adt ;  for  albeit  thcte  be  a  pic 

G  g  4  njitv 
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Rvty  by  6  monthly  yet  the  party  may  have  a  fcire  facias  upon  the  roll  or  finey  mi  thesda  wtoontM 

prel'enution  aod  dama^ci.     2  Inft.  36a. 

Sre  (G  a)         jtnJ  when  one  has  prefentedy  and  had  bis  prefentation^  rviici  he 

(k\  a^         cught  to  have  accordipjg  to  the  form  of  their  agreement  and  fine  ;  and  at 

the  next  avoidance^  he  to  whom  the fecond  prefentation  belongefh  is  clif» 

turbed  by  any  that  was  party  to  the  faid  fine,  or  hj  fome  other  in 

his  {lead, 

It  is  provided y  that  from  henceforth  they  that  hefo  diflurhedfhaU  have 
no  need  to  fue  a  quare  impedrt,  hMtfbail  refort  to  the  roll  or 
fine ; 

And  if  the  faid  concord  or  agreement  he  foufid  in  the  roll  or  fine^ 
then  the  jherijf  [ball  he  commanded^  that  be  give  knowledge  unto  the 
difiurber,  that  he  he  ready  atfomefbort  day^  containing  thejpaceofl^ 
days  or  3  weeks  j  fas  the  place  happeneth  to  he  far  or  near  J  for  iofitew 
if  he  can  allege  any  thing  wherefore  the  party  that  is  di/lurbed  ought 
not  to  prefent. 

And  if  he  come  not,  or  peradventrnre  doth  come  and  cetn  allege  nothing 

to  bar  the  party  tf  his  prefentation  y  by  reofon  of  any  deed  madey  Vfritten 

ftnce  the  fine  was  made  orinrolledy  hefhall  recover  bis  prefentation  vfitb 

bis  damages* 

No  da-  Se£t  3.  And  if  the  6  months  be  not  paffedy  but  the  prefentmeot  U 

T*^*ft^      dercigncd  within  the  faid  time  y  then  izmzgtsjball  be  awarded  ioxia. 

to  be  •  rcco-  half  year's  vakle  of  the  church. 

Tered  but  And  if  the  difiurber  have  not  whereof  he  may  recompence  davtagesy 

r^«  U  ii°!  ''^  '^^  '^^'^^  ^^^  ^i^^^  confer reth  by  lapfe  of  time y  befball  be  (unijftiei 
peaitor  or      by  two  years  imprifonment. 

difiurbtr* 

%  Inft.  363*  ■'  'In  a  quare  impedit  againft  the  patron  and  incumbentt  the  pltintiff  rtaivtn  the  ai- 
v0w/m  ptfijcn.efire  tempus  \  and  bccaufe  the  incumbent  was  impeditor,  for  that  he  had  c^amter^tsdtd  the 
tirie  tf  the  plaiti-iff  tbeiefore  he  rccoveied  the  xaiuefor  twjtan  as  well  agMfi  tbe  hcmtiitat  as  the 
^rruB.     2  Inft.  363. 

*  C  397  ]  . 

And  if  the  advowfon  be  dcrcigned  within  the  half  year,  yet  tie 
difiurber  fball  be  punifbeA.  by  the  imprifonment  of  half  a  year. 

2.  7  Ann^y  cap.  18.  Forafmuch  as  the  pleading  in  a  quare  im' 
pedit  is  found  very  difjiculty  whereby  many  patrotis  afe  either  defeated 
of  their  rights  of  prefentaticny  or  put  to  great  charge  and  treulleto 
recover  their  right y  which  is  occafioned  by  the  law  as  it  now  is ;  fer 
remedy  whereof  y  be  it  enaEled  by  the  queen* s  mo/1  excellent  majejfyy  by 
and  with  the  advice  andconfent  of  the  lords  fpiritual  and  temporaly  and 
commons y  in  parliament  ajfembledy  afidbythe  autlxrity  hf  the  fanuy  that 
tio  ufurpation  upon  any  avoidance  in  any  churchy  vicarage,  or  other 
eccltftojiical  prtnnoticny  fhall  difplaco  the  eftate  or  intereft  of  any  perfm 
entitled  to  the  advowfon  or  patronage  thereof y  or  turn  it  to  a  right ;^  hut 
be  or  fibe  that  would  have  a  right  if  no  ufurpation  bad  been,  mej 
prefent  cr  maintain  his  or  her  quare  impedit  upon  the  next  or  afiyctkr 
avoidance f  ( if  diflurbed )  notwitbflandingfuch  ufurpatum. 
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(D.  c)     Upon  what  Thing  Ufurpation  may  be, 

[i.  |F  a  donative  becomes  void,  and  after  a  ftranger  prefenti 
^  thereto,  and  his  clerk  is  admitted,  vi/iituUd,  and  induced, 
yet  tills  is  not  any  ufurpation  to  the  true  patron  ^  but  all  this  is 
merely  void.     Co.  Litt.  344-3 

[:z.  If  the  ordinary  deprives  an  incumbent /or  crime  or  other  Watf-Comp. 
caitfe  in  which  be  ought  to  give  notice  thereof  to  die  patron,  but  he  I"!*  ?J*' 
does  not  give  notice  ther^ot  to  the  patron,  but  zner  zjfranger  prC"  cites  s.c« 
/ents  his  clerk,  who  is  inftituted  and  indu^edf  and  6  months  pafs  : 
it  feems  that  this  is  an  ufurpation' upon  the  patron;  for  though  Seetheibu 
th^  ordinary  fhall  not  have  any  advantage  of  any  lapfe  without  ^^  l 
notice,  yet  the  church  of  itfelf  is  void,  and  againft  ftrangers  the  i8^(c^', 
patron  is  bound  to  take  notice  of  it  at  his  peril.    See  Trin.  44  %)  (Upn* 
£1.  B.  R,  Greene  and  Baker's  cafe.] 

[3.  If  my  clerk,  being  inftituted  and  induced,  reftgns  into  the 
hands  of  the  ordinary  hy  covin  between  him,  the  ordinjiry,  and 
J.  S.  of  purpofe  tliat  J.  S.  fhall  prefent  J.  D.  to  the  intent  ta 
defeat  mcy  the  very  patron^  of  my  prefentationy  and  7.  S.  prefents  J*  D* 
accordingly,  and  6  months  pafs ,  yet  thisfliall  not  oe  any  ufurpation, 
becaufe  tne  ordinary  hath  not  given  to  me  any  notice  of  the  refigi- 
nation;  for  otherwife  every  one  may  be  defrauded  by  fuch  cove- 
tous dealing.  Tr.  40  £1.  B*  between  XiACON  and  the  Bishop  09 
Lincoln.    Per  Curiamf] 

(E.  c)     Ufurpation.     What  AEl  or  Thing  will  make 
an  Ufurpation,  or  put  a  Man  out  of  Pofleflion. 

[l.  TF  a  man  recovers  in  a  quart  imfedit,  and  has  exeeutiony  every  B'-  Qa««« 
-i  other  is  out  of  pofleflion  thereby.    9  H.  6.  57.]  }!dSs.cl 

[2.  If  a  man  brings  quare  impedit  againfl  the  incumbent  only  with-^   [  398  J 
out  the  patron  and  recovers^  and  by  vjrit  to  the  bifhop  the  incum-  ?*'*3S***, 
btnt  is  removed^  and  the  clerk  of  the  recoveror  inflitutedj  this  fhall  fJ^StesS.cI 
put  the  patron  out  of  pofTefTion  though  he  was  no  party  to  the  ^^Rtcwery 
fuit.  Dubitatur.  o  H.  6.  32.]  winfia 

^  **     •*  ftranger^  or 

agaiuft  the  lacumhent  ike  patrm  net  named,  fhall  not  l)ind  the  p^trpn  ;  quo^  nota.    Br.  Quare  Impedit, 

pi.  47.  cites  7  H.  4.  25.  37.- And  Brooke  fajt  it  appears  elfewhere,  that  where  the  king  «r  the 

ffeprrfints  the  4U4re  impedit  fliall  be  againft  the  incumbent  alone,  and  in  other  cafea  it  (haM  be  more 
commonly  againft  the  patron  and  incumbent»  or  againft  the  patron  alone,  unleis  in  fpccial  cafes*  Br« 
Qoue  Impedity  pK  47* 

[3.  If  the  bifhop  be  a  di/furber,  no  lapfe  fliall  incur  by  his  diftur- 
bance,  though  the  church  be  void  by  6  months.  Tr.  3  Ja.  B.R. 
between  Palmer  and  Smith.    Rcfolved  per  Curiam.] 

[4.  jis  if  the  patron  prefent  to  the  bi/hopj  and  he  luill  not  examine 
the  cltrh  but  delays  livty  by  which  the  6  mouths  pafs y  yet  no  lapfe 
fliull  mcur  to  the  bifhop  5  becaufe  he  is  a  difturber,  and  this 

cornet 
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comes  by  his  own  difturbance.  Tn  3  Ja«  B.  R.  between  Palxei 
AND  Smith.   Refolved  per  Curiam.] 

[5.  If  2ijt ranger  pnftnts  to  mv  church  being  void  without  anj 
right  or  titlei  but  merely  by  forty  but  he  prefcnts  hyjim9ny^  and  Ux 
clerk  is  admitted,  inftituted,  and  induBed^  and  6  months  pafsy  yet 
this  is  not  any  ufurpation  to  me;  becaufe  the  prefentadout  admif- 
fion,  and  inftitution  are  made>oid  by  the  ftatute  of  31  £L  and 
the  prefentee  is  not  incumbent  defaSo*    Co.  Litt.  120.] 

6.  If  I  prefent  my  cleri,  who  is  admitted,  and  after  another  pre* 

fents  and  ou/fs  my  prefentee  without  title,  now  notwithftanding  that 

prefentee  will  not  fus  fpoliation,  yet  /  am  not  out  of  poffelRai,  hut 

afier  the  death  of  my  prefentee  I  Jball  prefent  again^     Br.  Uonfuha- 

tion.  pi.  I.  cites  44  E.  3.  33.    rer  Tank. 

7*  In  fcire  facias  it  was  agreed,  that  if  the  king  feifes  advouf/in 
of  a  prior  aBen  for  war  and  prefents,  and  after  the  prior  is  re/lored, 
this  does  not  put  the  prior  out  of  pofleffion,  nor  (hiall  the  preient- 
ment  of  the  guardian  in  chivalry  put  the  heir  out  of  p<^ciEon  \ 
for ,  the  poffejfiofi  of  the  king  affirms  the  title  of  the  prior  alien,  and  of 
the  heir ;  hut  the  heir  nor  the  prior  alien  JbaU  not  make  Htle  hj 
t^is  prefmtation  of  the  king.  Br.  Prefentation,  pi.  47.  cites  46  E. 
3.  6. 

8.  Where  the  defendant /r^/7//  injure  uxoris,  yet  if Jhe  hasm 
rights  this  does  not  veft  pofleffion  in  him.  Br,  Quare  Impcdit, 
pL  io8.  cites  14  H.  6.  2^. 

9*  Between  patrons,  if  one  of  them  be  prefented  and  admitted, 

and  in/Htuted  hy  the  ordinary,  and  is  in  hy  6  months,  this  fhall  gain 

pofleffion  ;  contra  where  he  prefents  a  clerk,  and  puts  him  in  p^efea 

without  the  ordinary ;  as  where  I  have  a  free  chapel,  to  whidi  I 

may  make  collation,  and  put  my  clerk  in  myfelf  without  mdent- 

ing  to  the  bi(h(^,  there  if  a  man  at  an  avoidance  puts  in  ms  cleifc 

who  is  in  by  6  months,  this  does  not  putme  oat  of  poflfeffioo,  nor 

if  he  prefents  him  to  the  ordinary,  who  admits  and  inftitutes  him. 

So  where  an  abbot  is  ele3rre^  and  not  prefentahle,  there  prefmtaUoa 

does  not  gain  poffejfion,  per  Markham,  quod  Danby  conccfiit ;  but 

Newton  held  contra,  and  that  in  thofe  cafes  of  prefentation  to  the 

bilhop,  where  the  clerk  is  admitted  and  inftitutcd,  he  is  a  clear 

gainer  of  pofleffion  ;  otherwife  it  feems  clearly  to  be,  where  he 

puts  him  in  pofleffion  of  hi$  own  authority,  by  which  he  continors 

till  the  6  months  pafs  \  this  does  not  gain  pofleffion  cleariy  as  it 

feems,  contra  of  the  bifliop  who  makes  collation  by  lapfe ;  for 

there  6  months  make  pofleffion.     Br.  Quare  Impedit,  pi.  S3. 

cites  22  H.  6.  25. 

*  [  399  3       10.  A  prior  was  fcifed  of  an  advowfon,  and  granted  the  2  Mxt 

It  wa>  re.     prefentations  to  IV.  F.  and  his  heir,  the  church  voided,  ^.  prefmud 

UutJntim     and  died,  the  church  voided  again,  and  his  fon  and  heir  prefSmied, 

tail  of  a        whereas  it  is  only  a  chattle ;  and  it  was  agreed  that  this  is  a  ufor-' 

"'*^'*^''*   pation  which  puts  the  party  *  to  his  writ  of  right  of  advowfon  by 

fon  appurte-  ^c  common  law,  but  now  this  is  cxprcfsly  aided  by  the  ftatute 

MTii  grants    of  W*  2.  that  ufurpations  permitted  by  termors  (hall  not  gncre 

the  ntxt        Yoxci  in  the  rcverfion,  by  which  at  the  next  avoidance  the  prior 

^i^illiA  prefented,  and  iflue  was  taken  by  the  other,  that  the  prior  did 

net 
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not  gnnt  modo  8c  fbrma,  &c.  and  wtmld  not  ftay  (he  matter  in  tbeUToeca. 
law.    Br.  Quarc  Impedit^  pi.  14.  cites  34  H.  6.  2^•  ^^^ 

tke  grant  is  voidy  is  it  feemed  by  3  Rep.  ti«    And  atthongh  fuch  frmiaet  frefintt  by  colour  cf  fiich 
gfttc,  ytt  th«t  ii  •  vfwpukm  whidb  ihill  bind.    Noy,  143.  Ama* 

I  u  By  the  poffiffiw  rftbe  lifig  by  picfentationi  or  by  the  pofle£>  Nofr^mu* 
fion  5/'tfi»7  ^berftrfin  byprefnOatkn^  cvepf  other  is  out  of  poflet  Sa^^tf* 
fion.    Br.  Qttare  ImpecUt^  pL  i8.  cites  35  H.  6*  59.  fion^I^iSitf 

perfed  prefentadoo,  «m/  wbert  the  haimieat  CMtimtet  5y  S  laMf^i}  for  10  piefcntimnti  witbia  4 
aoothfl  fliaU  not  gain  pofleSion.     Br.  Qoare  Impedit,  pi.  149.  cltei  ift  H.  S.  I>%  S.  P.  If  aU 

dKckrkadiewtbiatbe6oMmchi.    Br.  ftdbittiion,  pi.  ^3.  cktt  s^H.  S.  S. 

1 2.  He  -who prefenU  himfelfby  ajlrauge  name^  where  he  is  patnm  if  j,  n. 
and  takesy  he  fliaU  be  put  out  for  fpoliation ;  for  be  mxjfraj  tbe  t^f3  ^  •^^ 
ordinary  to  admit  him,  but  not  prefent  himielf.    Br.  Qmae  IxBp  ^^^^ 
pedit^  pi.  18.  cites  35  H.  6.  59.  tobkhU 

4mtf  tbit 
docs  not  fain  pofleffion ;  for  there  it  w  frefmtattou  \  for  be  cannot  plead  pknatty  of  htt  own  picfait. 
neat.— —Br.  Prefenudon,  pi.  13.  ckea  14  H.  S.   2.— Br.  ^iiaie  Impedit,  pL  S6.    cites  X4 
H.  S.  at,  »9. 

13.  If  a  church  becomes  void^  to  which  I  hove  eaufe  toprtfiut^ 
and  zjiranger  mates  pre/ef$tatiot$f  and  his  ckrk  is  inftituted  and 
induced)  againft  whom  a  firangtr  triftgs  qmrt  impedet^  ami  nco* 
vert^  this  recovery  fliall  not  grieve  me  who  am  rightful  patron^ 
and  a  ftranger  to  this  recovery,  &c.  Agreed  per  tot.  Cur* 
Keilw.  49.  pL  4.  18  H.  7. 

14.  Jf  a  Jlranger  prefents  tbe  very  paitron^  this  will  not  put  him 
out  of  pofleflion.    Br.  Prefentation,  pL  23.  cites  14  H.  8.  %• 

15.  If  the  ortUnarj  makes  collation  within  6  montis^  this  does  C$Mm 
not  gain  pofieffion  to  the  fucceflbr :  /or  he  has  colour  as  ordinarv }  y^^^HJH*^ 
cotttra^  where  he  prefents  without  colour.    Note  the  diverfity.    ot»  ooik  the  piu 
Prefentation,  pi.  23,  cites  14  H.  8.  2.  tmnofbU 

'^        -^  ^  pofleffioaf 

hut^JtmtatUn  with  adm'ffin  gains  poileflion.    Per  Coniiby  and  Finoox  Cb.  J.  accordingly.    Ibid. 

1 5.  If  a  man  prefents  himfe^,  and  is  indu£led,  and  dies,  this  ^^M?^ 
does  not  toll  the  adion  of  the  very  patron ;  but  he  ntay  have  |^^    '^^ 
quare  impedit,  and  this  does  not  gain  pofleflion.    Br.  Prefef^ta* 
tion,  pi.  23.  cites  14  H.  8.  2. 

1 7.  A  college  was  founded  by  the  name  ofjiula  Scholarium  Ro* 
ginx  de  Ox  on.  The  provofi  of  the  faid  college  pre/ented  to  a 
church  being  void  h  name  of  the  provqft  of  the  college  of  the 
queen  in  Oxon,  ana  omitted  the  word  (fcholarium);  and  it  wa$ 
held  clearly  by  the  court,  that  this  prefentation  thus  made^  by  a 
contrary  name  of  their  foundation,  {hall  make  no  ufurpation^  nor 
gain  any  patronage  to  themfelves  \  for  there  was  no  fuch  name  . 
of  incorporation  as  they  prefentrd  by,  and  fo  confequently  no 
vfurpation  thereby  by  them  gained.  Bulft.  91.  Mich.  8  Jac* 
Dr.  Ayray  v.  Sir  Richard  l^velace. 

18.  It  was  held  by  BrampRon  and  Crooke  J.  that  a  naked 
prefiHtment  ivithcut  any  indti^ion,  does  not  gain  any  right,  and 
the  very  patron  by  this  is  not  put  out  of  poflei&on^  but  diat  it  is 

6  the 
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the  inftitution  and  admiffion  bj  the  ordinary,  which  is  a  j  uncial 
SL&,  that  makes  the  ufurpation^  and  there  is  not  any  intercft 
gained  before ;  for  if  there  be  a  prefehtation  without  inftitutum, 
nothing  is  done,  therefore  if  the  ufurpation  is  gained  by  the  io- 
ftitution,  which  is  fubfequent  to  the  prefentation,  the  ufurpor  in 
his  declaration  cannot  fay  that  he  was  feifed  in  fee  and  prefented, 
r  40b  ]  which  is  precedent  to  the  zGt  which  makes  the  ufurpatiou,  viz. 
the  inftitution,  and  till  inftitution  no  eftate  is  drawn  out  of  the 
ufurpation ;  that  if  after  prefentation  and  before  inftitution  the 
very  patron  grants  his  advowfon  to  a  ftrangcr,  the  grant  is  good, 
though  afterwards  there  be  inftitution  of  the  clerk  of  the  ufoipcr. 
And  they  faid  that  in  truth  there  cannot  be  an  ufurpation  to  gain 
the  fee  till  the*  inftitution,  and  by  relation^  which  is  a  fi£iion  in 
law,  it  (hall  not  be  fo  taken ;  for  relation  and  fiction  is  to  pre* 
ferve,  and  to  prevent  mifchief,  and  not  to  do  a  tort,  as  the  cafe 
in  queftion  is.  But  Barkley  and  Jones  held,  that  the  prefenta- 
tion is  the  fole  a£t  of  the  party  which  gains  the  advowfon,  and 
the  inftitution  is  only  a  fucceeding  ceremony  ^  and  when  the 
ceremony  is  performed,  it  (hall  have  relation  to  the  precedent 
9.{k',  and  cited  6£.  3.  41*  b.  that  prefentation  in  time  of  war^ 
and  inftitution  in  time  of  peace,  ihall  be  an  ufurpation  in  dme 
of  war*  £t  fie  pendet*  Jo.  427,  428.  Hill.  15  Car.  B.  R.  in  cafe 
^f  Sir  Henry  Harper  v.  the  Bailiffs  and  Burgefles  of  Derby. 

(F.  c)    Ufurpation.    For  whom  the  Ufurpatioa  fliall 

be  faid  to  be. 

^atf.Comp.  [[1,  ^F  the  kifig  frefenis  in  right  of  his  nuardy  who  has  not  anjrigb 
^^*'.cip.M.  *^  ^^  advowfon,  this  vefts  the  inheritance  in  the  ward  by 

cites  fame  ufurpatiQQ^  bccaufe  he  has  exprefsly  prefented  in  his  right.  42 
cafe'-  E.  3.  4.  b.  7fij.E.  3.   14.  b.  Centra  22  E.  4.  9.  b.] 

[2.  So  it  is  of  a  common  guardian.    Contra  17  ]^.  3.  6o*  7  H. 
4.  26.b.]  ^^-, 

WatCComp.  [-3,  If  1  prefent  as  procurator  tb  J,  S,  to  a  church  ^  which  J»I*» 
Xmc  870.      isfetfed;  this  fliall  be  an  ufurpation  for  J.  S.  if  I  am  procurator 

407.  capJt3.      //ouvr-,  '^  J  r 

cites  S.  C.     of  J.  b.    17  Jl.  3.  60. J 

[4*  So  it  fliall  be  if  I  prefent  as  his  procurator,  though  I  he  mi 
bis  procurator*    17E.  3.  60.]  ^^ 

Watf.Comp.  [  J.  So  if  I  myfelf  am  feifed  of  an  advowfon,  and  I  prefent  as, 
»o7.crtts  procurator  to  a  fir  anger y  this  fliall  be  an  ufurpation  upon  myfelf 
s.c s.p.  for  the  ftranger.     17  E,  3.  60.J 

Admitted 

per  Cur.  Ow.  142.  In  C.  B.  42  Eliz.  in  the  cafe  of  Rupd  v.  TorstY.  And  iif«o  the  ic^o 
thereof  the  principal  cafe  there  Was  ruled,  via.  In  a  qaare  imi^cdity  thtr  JU17  fv/und  tbac  Edward  Capei 
iiraa  feifed  pf  an  adTowfon  in  fiee,  and  did  let  it  to  the  defendant  for  years,  and  dating  (he  leafe  be  pTe* 
iented  the  defendant ;  and  the  doubi  >»as,  whether  this  was  a  furrendcr  or  an'excinguiihmeQL  itod  it 
was  held  by  ail  thejufllces,  that  this  could  not  be  a  furrcnder,  but  is  de^ily  an  exungulihi&ent* 

S.  P.  Co.         [^-  So  fliall  it  be,  if  I  prefent  as  attorney  to  afranger  of  an  id- 
Litt.  52.  a.  vowfon  whereof  I  myfelf  am  feifed,  this  fliall  be  an  ufurpation 
Juuing  my.  ^^^  ^^^^  ftranger.     17  E.  3.  60.  b.J 
k!f  out  of  p:  flciiioo>  bccaufe  the  patentee  comes  in  by  the  loftitation  and  indndicB  of  the  ordiitfiy* 
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(G.  c)    Ufurpation.   What  Per/on   [may]  ufurp* 

The  King. 

[!•  TpHE  king  may  ufurp.  42  E.  3,  4.  b.  43  E.  3.  15.  D.  i8  S.P.  By  all 
*    El.  351.  22.  and  cites  Trin.  35  H.  8.    The  king  may  ^"^f  *'"•• 
gain  an  advowfon  by  prefentment,  and  plenarty  by  fix  months  Wbdhamj: 
without  any  titlc^    Alfo  againft  an  infant  purcbafer.^  For  true  it 

kin^  cannot  do  wrong  to  any ;  but  that  which  makes  the  tort,  and  caufes  the  Qfarpation,  it  the  in« 
*  ftitntioa  9^  indudjooy  which  is  not  property  tort,  becauTc  they  are  judicial  ads.  Sid.  163.  fixown 
Ta  SpeBce» 

In  qnare  impedlt  by  the  kingf  who  coBxttd  that  be  hmfelfwai  fiifid  of  the  ad70wibo>  mu/  fr^mted 
bis  clerk,  &c«  vfht  wms  imfiitutid^  &c.  and  after  died,  and  he  picfenftd  again,  and  the  defendant  dif- 
tnrbed  him,  the  JefndantfaU,  that  btfire  tbt  king  prejented^  •rany  thing  hady  J.  S.  v»atjeiftd^  dtc,  Mwd 
fr^imted,  Md  bis  clerk  iwftituud  andhidu3ed,  ana  conveyed  the  advowfon  te  bimfelfbt 


,  _  .  V^t  of  J.  F.  and 
afitr  the  cbmrtb^mdedf  and  W*  S,  hformed  tbe  khg  that  be  bad  interefi,  by  which  the  king  prefeniedy 
and  his  clerk  was  received  and  inftitn^,  4ec.  and  after  the  cburcb  voided  again^  and  tbe  defendant  pre» 
Jtnted,  hj  reafn  that  be  was  within  age  at  the  time  of  the  prefentatien  cf  the  king^  ahhue  hec^  that  the  king 
bad  other  titu  bat  by  the  infrrmatitn*  And  it  ¥ras  held  toat  the  kin;  was  in  poffefiion  by  itafon  of  his 
liefeotarion  $  and  theiclbre  iee  that  the  king  may  be  an  ufvfpcr.  Br«  Q^are  Impedit,  pL  iS.  cites  35 
H.  6*  59.  ■  ■      Br»  Prerog.  pi.  6*  cites  S.  C* 

For  who..  ''*°'' 

[2.  If  the  king  prefents  in  right  of  his  ward,  nvho  has  not  any  *«  (F.  c) 
right  to  the  advowfon^  this  veils  the  inheritance  in  the  ward  %  ^' ''  ^'    . 
for  he  has  ezprefsly  prefented  in  his  right,  and  is  an  ufurpation. 
Ergo  42  E.  3.  4.  b.    43  £.  3.  14.  b.    Contra  22  E.  4.  9.  b.] 

f^.  So  fhall  it.  be  in  cafe  of  a  common  guardian.    Contra  7  H«  4« 
26.  b.  17  E.  3.  60.] 


(H.  c)   Who  may  ufurp  tn  re/peS  of  the  Efiate. 

{i.  f  F  a  man  feifed  of  an  advowfon  in  fee,  grants  the  three  next  Hob.  3x5. 
*  avoidances  of  the  church  to  J.  S.  and  after  the  church  ^h^*"]^ 
voids,  and  the  grantor  hi mf elf  prefents,  and  bis  clerk  inffituted  and  of  the  three 
induSfed,  though  the  grantor  himfelf  has  the  fee,  fo  that  he  can-  avoidances 
not  gain  a  new  fee  by  an  ufurpation,  yet  this  (hall  be  an  ufurpa-  ^^^intereJ" 
tion  as  to  the  grantee,  by  which  the  two  other  next  avoidances  and  he  can- 
to him  granted  are  turned  to  a  right;  and  fo  becaufe  he  cannot  not  have 
have  a  writ  of  right,. he  is  without  remedy  for  them.    M.  16  Ja,  riSt^r 
B.  between  Sir  William  EllwayIs  and  Tailor.  Per  Curiam,  reafon  of 
Intratur.     Contra.     Co.  Litt.  249.  there  cites  H.  18  El.  B.  per  tiieieeWe# 
Curiam^  for  the  privity  between  them  [makes  itj  no  ufurpation^  ^^l^  ^ 
and  becaufe  he  cannot  ufurp  upon  himfelf.]  this  uVurpa# 

tion  is  not 
maedied  by  the  ftatnte  of  W.  s.  5.  And  fo  his  right  being  renudikf*,  it  is  gone,  and  be  m 
reireifion  is  leifed  in  fee  difchargeJ  by  tiiii  grant,  and  having  uTurped  within  the  6  moaths^  the  in- 
tcreft  does  not  continue  divided  in  him  ;  and  if  he  dies,  his  executor  ihaU  not  have  it  but  his  heir,  for 
it  is  drowned  in  the  reverfion  ;  as  if  tenant  for  life  he  difleifed  by  him  in  reveriion,  and  dies  (rifcdy 
this  is  a  defcent  of  the  efiate  in  fee,  and  fp  the  reverfiooer  is  feifed  in  fee  of  the  advowfon.  Adjudged 
KcordiQgly.  But  Hutton  conUa ;  for  he  held  that  they  were  3  feveral  interefts,  as  if  3  ieveiai  grants 
JM  been  nude.     To.  6.  pL  4*  S.  C. 

f2.  But 
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s«Cft.  Utt  ^  [2-  But  P.  1 2  Car.  B.  between  Legg  and  Sir  Anthoht  Acer 

«ifdieak?of  "^  qedliona  firmae,  adjudged  per  Curiam,  that  if  UJjiir  of  an  ad* 

pt.  X.  next    Towfon  ufurps  upon  his  lejffee  for  years^  that  this  fliajl  not  oiift  l3ut 

^^"^         leflee  of  the  next  turn,  becaufe  feflbr  cannot  make  any  ufurpaticMi 

upon  himfelf  for  the  privit  j  between  them ;  and  therefore  dus 

prefentation  upon  the  leflee  only  bars  the  leflee  for  this  turn  only, 

and  his  eftate  not  turned  to  a  right ;  and  in  this  cafe  they  de« 

nied  the  faid  cafe  of  Sir  WiLUAM  Ellwates  and  Tailour 

to  be  law.] 

I  402  ]       (H,  c.  2)    Who  fhall  htfaid  to  be  the  Vfurptr. 

I.  |F  a  head  of  a  corporation,  by  a  wrong  name  of  intorporatm^ 
'*''  prefents  a  clerk,  who  is  admitted,  inftituted,  and  induded} 
the  party  who  is  prefented  (hall  not  by  the  prefentment  be  the 
ufurper,  becaufe  the  prefentment  as  to  him  (being  by  a  Toid  name 
<^  incorporation)  is  void  in  itfelf,  and  he  by  this  gains  nothing 
at  all  (the  prefentation  of  him  being  by  a  contrary  name  £fler« 
ing  from  the  name  of  the  foundation ;)  but  this  coilatwn  here  by 
the  biQiop  Oiall  make  him  to  be  the  ufurper.  Per  tot.  Cur. 
I  Bulft.  91.  Mich.  8  Jac.  Dr.  Ayray  r.  Sir  BJchard  LoTclas. 

scc(B.c)   (L  c)    Ufurpation.  Upon  whom.    Upoa  the  Ring. 

[Or  others J\ 

For  thcad.  [l.  JF  the  king  be  feifed  of  a  manor  to  which  ail  advowfon  is  sp- 
vowCu  wu  1  pendant,  the  church  becomes  void,  and  a  ftrangcr  ufurps; 

ffoiS&Miid  ^^  ^^  °^^  ^^y  ufurpation  as  to  the  inheritance ;  for  the  king  may 
4ie  inherit-  grant  tJic  manor  with  the  advowfon  ;^pendant,  and  the  paseotec 
•KJP"**    (hall  prefcnt  to  the  avoidance.   *  Hobart's  Reports,  189.J 


tee»  and  b  oat  made  difitppendanty  as  in  cafe  of  a  commoo  perfon }  lor  the  kSng  cannot  be  pnC  ootaf 
nofleffioo ;  but  the  patentee  fluU  not  have  quax  impedit  of  the  firft  diftuihaoce ;  lor  that  preieonaea^ 
being  a  cbofe  «i  afiion,  doth  not  pafc  unled  mentioned  in  his  gra«t.  And  if  the  pmtemtethnnp  tp» 
impedit  on  the  nd  avoidance}  hiJbiU  wiah  bit  titU  by  the  prefentment  of  the  king  not  nuking  aotfiaa 
of  die  nfotpation.     3  Le.  X7.  pi.  41.  Mich.  14  EUs.  Anon.  3  Lc.  61.   pi.  S9.  Kfich.  it 

U  C.  B.  tha'St  C  in  the  Cu&e words— —-Dal.  75.  pU  x.  Anno  i4£lis.  S.  C.—*  Hob.  24a. 


[im  But  a  man  may  ufarp  upon  the  queen:  for  the  plenartjTi 
&c*  is  good  plea  againft  her.  i8  £.  3.  2.  Adjudged,  But  dim 
^lusere.] 

[3.  This  ufurpation  //  only  to  the  prefentment.^ 
A  man  may       [^.  A  man  may  ufurp  upon  the  king,  and  put  him  to  its  vrrk 

Ida  derk  be  itcciTed,  aa  well  as  upon  a  common  perfon ;  qaod  nota ;  and  this  puts  the  king  ontaf 
noflbffion.  Br.  Quare  Impedit^  pi.  39.  cites  Fitsb.  Quare  Impedit,  15.  and  iS  £.  3.  15.— —te 
Biooke  fiiys  it  it  (aid  dlewhere,  that  lapfe  fliall  not  hold  place  againft  the  king ;  for  noHnm  tempos  rc- 
currit  i«gi ;  and  from  hence  it  feems  that  the  king  may  hate  qnaie  impoiit  after  the  6  months,  V 
the  church  be  void  \  but  if  it  be  full  by  pr^attation^  and  mo  patnm  nor  tMcamhent  attve  vfb4  mtf  **  J^ 
iifimrber^  againfi  Vfhtm  the  kirv  wtay  recover ,  the  king  is  fut  to  bis  Vfrit  of  right  <^  advowicn  ;  cor.ri  it 
ftrma  where  they  are  alive ;  £r  plcnarty  is  no  plcA  againft  the  king.  Per  Cand.  But  Be^k.  ocrr). 
In  qnare  impedit  it  is  admitted,  that  two  ^efenrgtifus  fhall  put  the  king  out  of  pofl^oo,  arJ  '»r 
iai  19  A»f  tprii  tf  right  of  advowfon.    Br.  Frefcatation,  pL  9.  cites  47  £.  3. 4.0— Aiia  ia\?,  •' -  '  ^ 


him 
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S-  3*  37*  tliat  die  klof  (hall  have  ^uare  impedit'  or  writ  of  right  of  a^wfiuiy  tnd  finne  other 
a^oM*     And  Btooke  hft^  fmm  haSctt  it  (eemt  that  the  king  may  be  oot  of  pofleAon*    Ibid.— 

Br.  Pictogative,  pi.  9.  cites S.  C« Br,  Qoaie  Ijnpedit,  pi.  39.   cites  S.  C*  tad  si  B,  3*  accord- 

iegiy,  ■  S*  P.  Br.  Pferogative»  pi.  i  so.   cites  41  £•  3.  la— >yaaghaa  Ch.  J.  Cud,  that  the 

fcafoa  why  ftvt  mfiirfmtwH  put  tbc  king  Mf  of  foffigmt  isy  that  after  the  death  of  the  iirft  iiiciunbent 
there  ia  none  agaioft  whom  he  may  bring  his  aSfboo.  %  Jo.  zo*  m  cafe  of  the  Khig  t.  JerTke,  cites 
Scamf.  Pier.  39.  54.  6i;-»— >Bat  fte  pL  5. 

f  5*  A  man  camnot  ufiurp  uppn  the  long  fir  tie  inheritance  and  *[  4<33  ] 
ftet  him  to  bis  writ  rf  right  though  he  prefents  twee.  P.  13  Ja.  B.  f  tted^'  c* 
Contra  adjudged  l^tween  die  King  plaintiff^  and  the  Bishop  ^!^^ainft  * 

OF  WlNCHESTEB  AND  MaTTHEWS  defendants.     D.    18  £1.  351.   theopiaiea 

1L%.  D.  28  H.  8.  24.  153.  Co.  6.  GiiEENE,.30.  cites  P.  25  El.  chfTth^ 
B.  Intratur.  M.  2i.  2.  £1.  Rot.  2218.  between  f  Fescod  and  thattiiei^g 
Tardlet.     Adjudged^  that  double  or  treble  ufuipation  by  feve*  2*  p«*t  to  hia* 
ral  perfons  does  not  gain  the  *  inheritance  of  the  advowfon  out  ri2it!^Bot 
c»f  the  king ;  for  it  is  permanent^  and  is  not  divefted  thereby .3      enor  bejog 

brought  ia 

B.  R.  this  jodgment  was  rereifed,  by  the  opinion  of  Popham  Ch.  J.  Yelverton,  WiUiamSy  and  Tan- 
Mdy  Fenner  being  c  contra ;  and  they  alleged  two  reafoos}  ift.  The  right  of  patronage,  «id  the 
advowfoo  itielf  being  an  inheriunce  in  the  crown  of  record,  the  law  fo  proiedls  it,  that  by  ao  tort 
doac  by  n  fobjeft  it  can  be  direfted ;  for  in  caie  of  the  king  there  ought  to  be  the  fame  means  ta 
dhcft  it  oat  of  the  icing,  (vis.  a  record]  as  there  is  to  entitle  him,  and  liere  is  no  matter  of  record 
agamft  the  king :  for  the  prefeotation  by  a  fubje€l  is  only  matter  in  faA,  which  ad,  though  it  is 
aaisei  with  the  ^adicial  ad  of  the  biihop,  yet  it  ihaU  not  prejudice  the  king,  inal'moch  as  it  is 
gnMisdcd  only  upon  the  tort  of  the  fabjed.  2dly,  No  man  can  fliew  when  and  at  what  time  the  afiirp* 
adon  npon  the  king  conmiences ;  for  there  is  no  doubt,  but  after  the  6  months  paiied  from  the  iacwn* 
bcney  he  may  well  prefent ;  for  plenarty  is  no  plea  againft  the  king,  tc  milhim  tempus  occorrit  regi» 
and  after  foch  afiirpation  upon  the  king,  there  is  no  doubt  per  Car.  but  that  the  patronage  is  yet  in 
Ac  king  to  grant.  And  they  all  held,  that  during  the  life  of  the  firft  pre&ntee,  there  is  no  doubt 
hsat  that  ^  king  may  prefent,  and  then  the  death  of  the  incumbent  cannot  make  that  an  nfurpatioa 
wfasdi  was  not  fo  f a  his  fifo ;  for  his  death  is  a  determination  of  the  firft  tort,  which  will  rather  mi 
tbao  hurt  the  king.     And  per  Tanfield,  according  to  this  refolution  it  was  lefolved  alfo  13  &.  24  EHs* 

C.  B.  ia  one  BAaoLS  y^s  cafe,  though  in  that  cafe  there  was  not  any  induAion,  which  was  the  reafon 
that  the  eptnioa  of  the  judges  was  not  delivered  in  point  of  judgment,  but  all  were  of  opinion  as  they  in 
Chisceiirt  now  are  {  and  no  book  in  thelaw  is  contra,  but  only  a  glancing  opinion  in  43  E.  3.  19  £•  3. 
aad  iS  E.  3.  Ydv.  90,  91.  Trin.  4  Jac.  B.  R.  the  King  ▼.  Matthew.— Noy,  iS.  S.  C. 

\  Mo.  33s*  S.  C.  accordingly,  by  name  of  Yardky  r.  Preftwood  ■ » ■  And.  81.  pi.  147.  S.  C. 

accoadingly.  Cm.  J«  113.  S.  C.  accordingly,  by  name  of  the  King  t.  Champian. 

Qmdrt  imptdit  iy  tbt  kingt  the  defeniont  flead^^  tbst  tbt  eburcb  wasfmU  tbt  d^y  of  the  wriipmr* 
^btj^it  ftc.  and  %  his  cooniid  demanded  judgment  of  the  writ;  etnon  allocator  agajoft  the  king. 
And  there  it  is  agreed  in  a  manner,  that  plenarty  is  no  plea  againft  the  king  elaianng  ia  his  own 
righ£»  or  ia  another's  right,  by  which  the  defendant  alleged  tw  prt/entmtntt  m  hh  anc^  mu  tfttt 
avAfiier,  re  frvot  nfurfation  to  futtbt  king  out  of  poffejlian^  And  per  Belknap  clearly,  this  Aall  not  Krvt 
againft  the  king,  by  which  Candiih  dared  not  demur,  but  travecicd  the  prdentmenc  of  the  king.    Br. 

Pieoarty,  pi.  i.  cites  43  £.  3.  14. Ufurpation  upon  the  king  does  not  gain  pofleffion.  Br.  Quire 

Impedit,  pi.  2S.  cites  5.  C.   But  Brooke  fjys,  quzre  inde  *\  Orig.  is  (counfol  deiny  in  judg* 

la  a  fpecial  irerdid  in  trefpafs,  it  was  adjudged,  that  an  ufurpation  on  tbt  king's,  title  by  prefenta* 
_  m  wiii  put  him  out  of  poficffion,  and  he  is  put  to  bis  qvare  impedit f  and  cannot  prefent,  till  the  in« 
coaobent  is  removed  by  judgmenL  ^  But  double  or  tieblc  ufurpations  by  ieveral  poifoot  ihali  mt 
gam  <t€  taheritauce  of  die  advowfon  out  of  tbe  king ;  for  that  is  permaoent,  and  cannot  be  deveft* 
ed.  Whereas,  aa  to  pie&ntation,  the  king  may  be  put  out  oF  pofleflion,  becaufe  that  is  tranfitory.- 
Adjadgcd  6  Rep.  30.  a.  Trin.  44  Elie.  B.  R.  Green's  cafe.— .-S.  P.  determined  en  a  writ  of  error, 
Cio.  J.  123.  this  KxNO  ▼.  Champion,  with  this  further  reafon,  that  the  king  is  pat  to  bis  aQion 
of  qoare  impedit,  becaufe  reafon  requires  that  the  church  ihould  be  fervcd— — Cro.  J.  3S5.  tlv 
V.  the  Biiu^  of  Norwich.  S.  P.  adjudged. §  Cio.  £1.  519.  in  HuiTe/'s  Cafe.  S.  P. 


[6*  The  patentee  of  the  king  6i  an  advowfon  prefents  twice  to  the 
diixrch^  and  his  clerk  is  inftituted  and  induHed  where  the  patent  was        _ 
nmdj  in  laevj  and  ||  it  did  not  pafs  by  the  patent^  yet  the  patentee  ]l  Fol.  372.' 
has  £b  gained  the  poflefTion  of  the  adrowfon  by  this  ufurpation 
againft  zSXJhwtgers^  that  at  the  next  avoidance,  if  he  be  difturbed, 

he 


403  jprerentatton. 

ie  may  mAtniain  agalnft  ajhanger^  who  males  no  tiite  fhordoj  an  i^ffi 
of  darrein  prefentmeat.   D.  l8  El.  351.  22.    Adjudged.] 
1ft  feme    .     [?•  An  ufurpation  may  be  upon  a  fime  covert.   50  E.  3^  13.  bt 

parclufe  an    at  COmmoD  law«] 

idvourlbiiy 

and  take  a  bulb  and ,  and  the  church  Toids,  and  the  ftninger  does  preient,  and  the  bofband  fiifes  as 

nfurpationy  Hec.  By  this  ufurpation  the  wife  (hall  be'  out  of  poflTelfion  afiDer  the  6  moncbs  paft,  aod 

ihe  fball  be  put  to  her  writ  of  right  of  advowfon  if  iba  have  preieoM  before ;    and  ii  ibe  \u'^ 

not  prefented,  ihe  is  witliout  Rmedy  ;  but  othenvife  it  is^  if  the  le^ne  bath  an  idTOwfo  bj  defteBi« 

•r  by  coiuie  of  inheritance.  C.  N.  B.  34^  (S.) 

Buttbekin;  [8.  If  a  coittmon  pcrfon  ufurps  upon  the  king,  aiid  his  clcik 
birquu?  *•  admitted,  inftitutedj  and  induBcd^  the  king  is  put  to  bis  quare  impe^ 
isopedit  at     dit,  and  cannot  prefent  till  the  incumbent  is  removed.    Co.  & 

any  time        GrEENE,  3 0.1 
during  the 

lives  of  the  patron  and  incumbent,  or  of  the  incumbent  onijr,  though  it  be  afker  the  €  moatbs.  Br.  Que 
Jmpedit^  pi.  39«  cites  47  £•  3.  4.  If  thexe  be  an  ufurpation  upon  the  king  $y  m  ampleit  pfuurtj^ 

the  king  cannot  prefent  to  the  church  before  he  has  removed  the  incumbent  by  ^oare  inpedit^ 
left  contentions  might  grow  in  the  church  between  the  feveral  clatmers  of  the  benieike,  to  the  di£» 
torbaiite  or  hindrance  of  divine  fervice,  and  tliis  was  by  the  common  bw.  But  in  thstcafe  the 
Irfng  it  wlyput  out  ofpoffejjint  as  to  the  bringing  of  an  aSicn,  but  the  inheritance  of  tbe  advowitn  is  not 
dcvefledoutofhim.  2,lnft.  358. 

I!  404  1  t9-  If  ^^  ward  of  the  king  has  an  advowfon  in  grofs^  whereof  he 
S.  C.  Jo.  is  feifed  in  fee,  hut  this  is  not  found  in  the  office^  and  after  the  churdi 
Jmi  of  voids,  though  the  king  may  prefent  thereto  without  any  office 
HxarxK  T.  thereof  found ;  yet  if  a  ftranger  prefents,  and  his  clerk  is  m  by  6 
THx  Baz*  months,  and  after  the  heir  fues  uvery,  this  is  an  ufurpation  ipm 
BvftVxnKs  '^^  ^^^ '  ^^^  ^^  ^S  without  fuch  office  had  not  any  pofieffioo 
or  DsaBTy  therein  to  protect  the  inheritance  of  the  heir.  Hill.  14  Car. 
^P"-  B.  R.  between  Harper  and  Wiersdale  in  writ  of  error  upon  a 
Wierfdaie,    judgment  in  Bank  in  quare  impedit  adjudged  per  Curianu    I&* 

and  there        tratur.] 
Cune  point 

was  agreed ;  becaofe  the  king  for  want  of  an  office  found  had  not  gained  any  paiticDlar  eftate,  and  fi»  tUt  a 
foch  nfarpation  as  will  diveft  the  whole  inteieft  in  tbe  advowlba,  and  put  the  heir  out  of  polleffion.  Baiif 
49  tjfct  be  found  in  fuch  cafe,  and  thereby  the  king  entitled  to  the  advowfan  during  the  non-j^  of  d« 
heir,  and  a  ftranger  prefects  to  an  avoidance  happening  after  tbe  death  of  the  anceftor  and  die  ofisi 
foundy  Cbie  iball  not  diveft  tbe  reverfion  out  of  tbe  heir ;  for  though  tbe  ftranger  has  by  his  pefeotim  ^ 
gained  tbe  pofleffion  of  tbe  advowibn  pro  hac  vice,  yet  this  does  not  difeft  theeftate  of  the  king  daxiig 
the  non-age  of  tbe  heir  \  and  if  theeftate  of  die  Irfng  was  not  divefted  out  of  him,  the  mbernace 
ibailnot  be;  for  fo  long  as  the  particular  leflce  or  grantee  for  years,  or  tbe  lord  by  ceafoa  of  Vdd  is  la 
fdlcfiioiii  the  reverfion  ihail  not  be  divefted  or  turned  to  a  naked  right. 

JO.  If  an  infant  pur  chafes  an  advowfon^  and  ufurpmtion  is  hal 

ttpon  Umf  he  ihali  not  avoid  it  by  nonage ;  for  tiejfatutefays^  fsf 

negUgefitiam  cuftodum,  which  is  of  an  infant  who  \svahj  defceni  ; 

for  an  infant  and  feme  covert  were  bound  by  ufurpation  at  c$mKm 

law  after  6  months.     Br.  Coverture,  pi.  70.  cites  35  H.  6.  62. 

4Le.  109*         1 1.  The  king  was  feifed  of  a  manor  to  which  an  adv$wfon  wif 

Michel  8     appendant^  and  the  church  being  void,  zf  ranger  prefented  A,*  ^ff^ 

Eiic.  B.  R.  was  in  by  6  months  unknown  to  the  council  of  the  king,  who  efief' 

€.  C.  Anon,  ^wards  granted  the  manor  with  ihe  advowfon  to  JV*  it.    Then  A.  dkL 

It  was  held  per  Cur.  that  the  grantee  fiiall  prefent,  becaufethe  ^ 

vowfon  was  always  appendant,  and  the  inheritance  dicreof  pafed 

with  it  to  the  grantee  \  for  it  was  not  made  difappeodant  hf  tiiii 

iiiiiip* 


Itfurpation  uiito  the  Vng,  though  in  the  cafe  ttf  a  ctfnliriciii  ]^ 
fon  it  had  been  (o,  until  he  had  continued  it  ind  made  it  append** 
aat  again  by  a  writ  of  right  of  advowiba.  And  it  was  agreed^ 
that  W.  R*  the  king's  patentee  (hall  have  the  neit  aToidance^ 
(though  he  could  not  have  the  piefent  aToidance  for.waiit  of  be* 
iQg  mentioned  in  his  grant,)  and  in  qua.  imp.  to  be  brought  b]p 
hmii  he  {ball  make  his  title  bf  the  Idt  prefentation  of  the  king^ 
wiAout  making  mcntioa  of  the  pfefcntment  of  the  ftranger^ 
Holi.  140.  pL  192*  Mich.  13  &  14  Eliz.  Anon. 

12.  It  was  held  by  all  the  juftioes,  that  no  ufufpflitioo  caii  h€ 
Ufoapaffin  impar/onee.  PL  C.  501.  Mich«  18  &  i^Elis.  Qceadoil 
Y«  Bifiiop  of  Iiincoln* 


(K.  c}    Ufurpatioiu    Upon  wlioflit     Jk  re/^eS  ^ 

[i.  Y?  two  jnnfenanfs  are  feifed  of  an  adrowibn,  and  ttid  Mi  S.  ^.tftk* 
^  frefims  aknty  yet  this  does  not  put  the  other  out  of  pof-  *^[^^  ^ 
fei&oo.  P.  7  Ja. B.  between  Kite  and  the  Bishop  of  Bristol.  bSTkf^ 
Becaufe  the  ordinary  might  hare  refuf^d  the  clerkj  and  by  reafon  Ibr  the 
of  their  joint  title.    27  H.  8.  1 1.  b.]  tiu^'^^ 

^Birein^it  after  his  dcatbu  Br.  Prefentatkniy  al.  &c.  pi.  t*  cities  S7  H.  8.  t.  Bat  lie  ftyt,  qoaei^ 
ifit  had  be«a  an  advowibft  in  frv/i.*-*— If  one  prefeats  aloac^  asd  hit  clerk  la  indtiAcd^  the  odier  is  out 
of  podeJGon.  Br.  Quare  Impedity  pi.  5a.  cHea  1 1  H.  4.  54.  |ttr  Haalbe.  And  Brooke  filyiy  thtf 
king'^s  actoniey  m  35  H.  8.  agreed  with  Hanke  dearlj. 

fa.  9o  me  tenant  in  common  of  an  advowfon jprefents  alone^  Br.  Prefen- 
this  docs  not  put  the  other  out  of  poflcflion.  P.  7  Ja.  B»  be*.  ^^  [^  *• 
tween  Kite  and  the  Bifhop  of  BriftoL]  ^ucre  of 

thlt  point. 

[3.  One  coparcener  cannot  ufurp  upon  the  other  by  prefentirig  whcMM^ 
atene  without  the  other.    17  E.  3.  37.  b.  P.  7  Ja.  fi.  D.  9  £L  f^n-tmtrftri^ 
259.  20.   Dubitatur  15  E.  3.  Affile  Darrein  Prefentmcnt,  xi.  ^'^J^^J^ 

9  £•  3-  39»]  coparcener^ 

thlt  does  not 
pot  her  to  her  writ  of  right  c£  advowfon  aa  oAiipatioii  made  by  a  ftrtnger  fliaH  do,  fay  reafon  of  thd 
pn'rity,  ib  (hat  ihe  loCea  noijhiag  hut  this  turn,  and  ihsU  hare  her  tiun  again  when  it  comes  to  htf 
tarn  again.  Br.  Quare  Impedit,  pi.  139.  cites  at  £•  4.  8.  ■  .1  ■  S.  P.  it.  Qjiarelmpedat,  pi.  1574. 
ei«s  a  H.  y.  14.— —5a  ef  granttn  of  toparoenera.  Br.  Quare  loipcdit,  pi.  439. 

Tor  prejcntatiifm  by  one  coparcener  ihall  not  ouft  the  other  of  liia  turn,  though  the  6  montha  p^fa  | 
for  there  i»  prh'ttyt  and  the  claim  by  ooa  and  the  Dune  title  ^  per  Btud.  Ch.  J.  in  C4  B.  S^.  Pie(eota*» 
lionj  pi.  23.  citea  14  H.  8.  a. 

[4.  If  two  coparceners  make  partition  tofrefent  by  turn,  the  one  l^in.-tiw. 
may  ufurp  in  the  turn  of  the  other.  30  E.  3.  15. J  WatfXo^ 

[5.  But  fuch  ufurpation  Joes  not  Umi  her  upon  whom  the  ufur-  2^<^^  ^^o. 
pation  13  /a  her  nent  turn,  but  that  (he  may  prefent.]  dtt  ^s^c.^ 

[6<  If  %  coparceners  make  partition  in  chancery^  or  make  eompo^  Watf.Comp. 
//Mff  hy  fine  to  prrfent  by  turn,  and  after  the  one  prefents  in  the  '"*'  ^^*** 
turn  of  the  other,  yet  this  dcjth  not  put  her  out  of  poflcffioii,  cites  s?c. 
but  that  file  may  prefent  to  the  next  tttrn,  and  this  h  tie  aid 

Vol,.  XVII.  H  h  '        0/ 


4^5  Pterentatfoti. 

^  the  fiatute  of  Weftminfter  2.  cap7  ^.  or  by  tie  cotmmn  iSfw.    33 

£.  3.  Quare  Impedit,  196.] 

[7.  Tne  dean  may  ufurp  upon  the  chapter  hy  prefentimg  ahmef 

without  the  "chapter,  to  an  advowfon^  thereof  the  chapter  is  fajei 

hy  them/elves  (as  it  feems),  though  both  are  fpiritual  perfons.     17 

£.  3.  64  b.J 
Wttf-Comp.       [8.  If  2  churches  are  united  and  confolidiUed  in  one  hy  tie  i^ent 
lis"  cap. II   ^f  ^^t  P'^^^^i  2ind  ft  is  agreed  they  (hall  prefent  thereto  alteinis 
cits*  S*  c.     vicibus  for  ever,  and  after  the  one  prefents  in  the  turn  ef  the  other, 

this  18  an  ufurpatioiy  for  they  are  not  like  to  coparceners  who 
j-    '_       are  privy  in  blood.  D.  9  £1.  259.  2o.] 

Fol.  373.  [9.  So  if  A.  feifed  in  fee  of  a  manor ^  to  which  an  advowfon  is 
~'  — ^  appendant,  makes  compofttion  with  B,  hy^fine  to  prefent  hy  turn;  hy 
lnc!^iw!°^  this  compofition  the  advowfon  is  appendant  every  2d  tum^  and 
siS.  c»p!i3.  if  the  one  ufurp  upon  the  turn  of  the  other,  this  (hall  put  him 
cites  s.  c.  out  of  prcfcntment ;  becaufe  they  are  tiot  privies  hy  blood  as  copar- 
pi!*.^c'ucs"  cpncrs  arc,  nor  in  eftatCy  as  jointenants,  or  tenants  in  common 
43  ^-3.35.  are.    D.  9  El.  259.  2a.] 

r.N.  B.  35.  [10.  If  /«;»  feifed  of  an  advowfon,  and  prefent  thereU  as  pr»^ 
L  c^"^  ci/raior  of  J.  S,  this  (hall  be  an  ufurpation  upon  myfclf.  17  t.  3. 
Ow.  142.     60.  adjudged.J 

Topfty,  cites  17  £.  3.  3.  and  34  H«  6.  *— See  (F.  b.)  pi.  5. 

Watf.Comp.  [11.  If  a  man  grants  2  next  avoidances  to  J*  S.  and  after  a 
si7.cap  «  J^^^^S^  ^fi*^  ^P^  the  firfl  avoidance,  this  (hall  be  an  ufurpa- 
cites  s.  c.  tion  upon  the  2d  avoidance,  fo  that  it  is  turned  to  a  ri^  \  and 
-r-so  where  bccaufe  the  grantee  cannot  have  a  writ  of  right,  he  is  widiout 
himkiT'''  remedy.  M.  16  Ja.  B.  between  Sir  William  Eixw  and  Tat- 
jufurpsupon,  LOR.    Per  Curiam.] 

the  firft 

voidance.    Sec  (II.  c)  pL  i.  and  the  notes  there.  ■         But  ibid.  pL  1.  is  contra. 

See  pi.  X.  [12.  If  2  jointenants  of  a  manor  to  which  an  advowibn  is  ap- 

pendant are,   and  the  church  voids,  and  the  011^  prefents  abm^ 
this  is  not  any  ufurpation  to  his  companion,  but  it  is  good  titk 
at  the  next  avoidance  in  a  quare  impedit  to  allege  this  prefieat- 
ment  by  the  one  to ferve  for  both4  27  H.  8.  1 1.  b.] 
f  406  ]        13.   13  £.  I.  cap,  5./  5,  ena&s,  That  when  an  advowfon  de- 
By  the  com-  fcends  unto  parccncrs,  though  one  prefents  twice,  and  ujurps  ufen 
•n^advowfon  ^'"^  co-heir ^  yet  he  that  was  negligent ,  fhall  not  be  clearly  barred,  but 
aefcended  to  another  time  fhall  have  his  turn  to  prefent  when  it  falls • 

diyert  co> 

parceners,  if  they  cannot  agree  to  prefent,  theeldeft  AaU  hare  the  ift  tun,  and  fo  crery  one  amaJ^ 
to  fcniority,  and  this  priTJlrge  extends  not  only  to  their  beirt,  but  to  their  aflifneet,  whiedier  tliey  haw 
their  eftaie  by  conveyarce,  or  by  $€t  in  law,  as  tenant  by  the  curiefy,  and  therefore  altliuugk  tbe^flpic* 
cenera  do  make  compofiiion  to  picfent  by  turn,  this  being  no  more  than  th«  law  appoints,  (ei^pfefto  sa-  \ 
rum  qua  tacite  inlunc  nihil  operatur]  they  remain  coparcenen  of  the  advowfon,  and  the  inheritance  ti 
the  advoWffon  is  not  diviocd  \  and  notwithftanding  this  compofition,  they  may  join  in  «  qsarc  uapoSx'i 
iin>  icranfet  ufuip  in  the  turn  ot  any  of  them  5  and  the  folc  prefenUtion  oucof  her  mm  did  oQt  p«t  bs 
£tier  out  of  poli'eiHon  in  refped  of  the  privity  of  eftate,  no  more  than  if  one  coparcener  takes  the  wMi 
pro6is.     z  Init.  365. 

This  law  doth  txtend  to  ujur^tin  by  otu  ccffrcttur  ¥p9U  amber  u  weU  hefsrt ptrtisim  as  after.   % 
Jni.  3;/ 5.  •  • 

14*  A 


14^  A  maa  feifed  of  a  manor  nuitb  advtmfon  appeaJant  had  ifiue 
Jour  daughter s,  and  died,  and  they  made  partition  of  the  manor y  and 
that  each  Jbould prefent  by  turn  in  degrees^  as  their  age  was,  by  which 
the  eidefi  commenced y  &:c.  and  her  clerk  was  in^  and  after  the  eldefi 
£edy  ber  heir  within  age^  and  found  by  office  for  the  iingf  and  he 
feifed  the  ward^  and  after  the  church  voided  again,  and  the  iing 
prefented  in  turn  of  the  fecond  daughter :  and  per  Cateiby,  the  king 

iirefented  in  right  of  the  fecond  daughter,  and  therefore  his  pre- 
cntment  in  the  turn  of  the  fecond  daughter  does  not  put  her  to 
writ  of  right  of  advowfon  \  but  to  this  Brian  and  Choke  were 
ftrongly  contra,  and  that  it  was  ufurpation;  for  there. is  no  privity 
of  the  partition  in  the  king,  and  this  prefentation  is  in  jure  regis 
proprioy  as  hrd^  and  never  fhall  make  title  to  the  heir  in  quare 
impedit.    Br.  C^are  Impedit,  pi.  139.  cites  22  £.  4-  8. 

15.  Where  there  is  a  corporation  of  mafter  and  confrerers^  and 
the  mafter  prefents  in  his  own  namcy  this  will  not  put  the  fucceflbr 
out  of  poifeiEon}  for  he  cannot  do  a  tort  to  himfelf  ^  per  Fitz- 
James  Ch.  Juftice ;  and  all  the  Juftices  in  B.  R.  were  with  the  firft 
judgment.    Br.  Prefentation,  pi.  23.  cites  14.H.  8.  2. 

16.  If  2  jointenants  prefent  one  of  themfhes^  this  does  not  gain 

?[)flcfllon ;  for  it  is  not  a  prefeutatlonj  but  a  prayer  to  be  admittedm 
er  Fitzjames.  Br.  Prefentation,  pi.  23.  cites  14  H.  8.  2. 

17.  where  a  bfhop  fuffers  an  ufurpat/on  of  a  church  in  right  But\f\  ' 
of  hia  bifliopric,  it  fhall  not  bind  his  fucceflbr,  but  himfelf  only  Jj^^7  J**^ 
during  his  time  \  and  it  was  refolved  by  all,  that  ufurpations^j//  an  advow. 
hmd  the  bijbops  who  fufFer  them,  but  not  their  fuccejfors  :  becaufe  it  ron,andfuf- 
is  within  the  ftatute  i  Eliz-  which  reftrains  alienations  and  grants  ^^^0"  "h« * 
by  bifhops,  &c.    And  judgment  accordingly.  Cro*  J.  673.  Mich*  ^haii  not 
21  Jac.  B.  R.  Dalton  v.  Bifhop  of  Ely.  bind  hi* 

fucceflbr. 
Per  Hobart  Qh.  J.  Ibid. 

18.  When  one  ufurps  upon  a  lejfee  for  years ^  this  gains  the  fee,  B'*  Error^ 
and  puts  the  true  patron  out  of  pofleffion  \  and  though  by  the  §*  c.'*  ^"^ 
ftatute  of  W.  2.  cap.  5.  he  in  reverfton  after  the  leafe  may  have  a 

qiusre  impedit y  when  the  church  is  void,  or  may  prefent y  and  if  he 
does  prefent  J  and  his  clerk  is  admitted  and  induBedy  then  he  is  re^ 
mittedy  yet  till  it  be  recovered,  or  his  clerk  be  in,  the  ufurpcr    '    - 
hath  the  fee,  and  the  writ  of  right  lies  againft  him,  and  that 
defcends  to  his  heirs.  Hutton.  66,  Rudd  v.  Bifhop  of  Lincoln.  ' 

(L.  c)  Ufurpation.  Upon  whom.  In  what  Cafes  [  407  ] 
Ufurpation  *  upon  one  Jhdl  be  upon  others^  at  the  •sccch.  c). 
"Common  Law. 

[1.  iF  kffee  for  years y  ox  guardian y  brings  quare  intpedit,  though 
*  the  defendant  has  writ  to  the  bijbop  againft  the  termor  or 
guardian,  and  Ixis  prefentee  accepted,  yet  the  tenant  of  the  frank* 
tenement  is  not  put  out  of  poflei&on  thereby.  50  £•  4.  14.  b. 
Curia.J 

H  h  2  •    ta.  If 


407  ]pt(fetttatlom 

8.  P.  WatH  [2.  If  2  eoparceturs  male  partition  to  prefent  by  Hnm^  tnd  die 
S*r»  14"*^  f/J^  ufurps  in  the  turn  af  the  middlefnofi  i  this  fhall  not  be  any 
cap.  1 3.  *     nfurpation  upon  the  turn  of  the  youngcft.  *  3o£.  3.  5*] 

dtet  Keilw. 

I.  ft  Inft.  365.    ft  H«  7*  4,  5.    81  E  4.  9»  *  This  fiBcaM  miiprintedfiK  30  £•  3.  (15.)  mA 

w  the  cafe  of  Sir  Richaid  Tattwt  ▼.  ibc  BiAop  of  Hereford, 

The  Court  [3*  [&j  if  3  coparceners  are,  and  the  eldejt  prefents  in  her  turn 
inclined  that  without  partition^   and  after  z  Jlraneer  ufurps  in  the  turn  of  the 

tC  would  ter     ^t^i*'  r  •  ''iLj  a'' 

^touto/prf*  fi^^'^i  yet  this  IS  not  any  ufurpation  as  to  the  3d  or  lit  coparce- 
/^00»and     ner^  but  only  to  the  ad.    12  M.  7,  Kell.  i.  per  Curiam.] 

would  not 

permic  a  fpcciil  Tcrdi A  vpon  the  inotjoa  of  5icrjeant  Maynard,  but  a  cafe  was  niaJe  of  k  for  Ae  co^ 
fideracion  of  the  judfes,  a  Vent.  39.  Pafch.  35  Car.  2.  CD.  Anoa.— Watf.  Comp.  Inc.  Smu 
fti4*  cap.  13.  cites  feme  cafes.  And  Dr.  Watibn  fays  the  cafe  of  Vent,  feems  t»  be  vpoo  this  rea- 
fon»  that  partitioB  made  of  an  advowfon  does  not  fever  the  right  and  inheritance  theitof»  hot  it 
only  of  the  podtffiony  and  cites  ft  Co.  87.  CoasxT^s  cafe  j  therefore  the  inheritance  temaiiwif  entifry 
an  ufurpation  a  fefcnmce  in  the  turn  of  one  coparcener,  fains  the  whole  iaheritanoe  by  wmm  oaiil 
iroidcdy  and  confe^ueatly  mull  put  aU  the  coparceners  out  of  pofleffioo* 

See  (M.  c)  [4.  So  had  it  been,  though  partition  had  been  made  to  prefent  by 
^^*  turn.    laH.  7.  Kell.  i.] 

5.  If  tenant  fir  life^  the  remainder  over  iitfie^fuffers  ufurpa6m^ 
and  the  tenant  for  life  dies,  he  in  remainder  has  no  remedy  for 
this  ufurpation.  Br.  Quare  Impedit,  pi.  162.  cites  i6£.  3. 
And  though  6.  An  advowfon  defcended  to  3  coparceners  infants^  and  before 
upon  a  dif.  prefentment  by  any  of  them,  a  granger  ufurps,  it  feemed  to  the 
2^JJ^'  court  that  ufurpation  fliouW  be  upon  all;  for  one  right  ^efcended 
them,  the     to  them,  and  they  may  join  in  the  prefentment.   21  E.  3.  3.1* 

eldeft  may 

prefent,  yet  it  it  but  a  ptivilege  which  the  eldeft  daughter  may  %vai?e.    Trin.  fto  Car.  i.  C  B.  lt«# 

1849*    Hoyv.  Blety. 

(M.  c)    Ufuqpations*    Defeating  of  Ufurpations. 

f  Br.  Qgare  [i.  ¥F  the  dyfeifor  of  a  manor  to  which  an  advowfon  is  append- 
Impedit,  pi.  1  jim^  prefents  to  the  advowfon,  and  his  clerk  is  indu&tJf 

tl'c!^^  ^^  ^ter  Meifee  re-etUers^  at  the  next  avoidance  he  may  prefeiUi 
1  Br.  Pre*  for  this  dcJeats  the  meihe  pofleffion  and  ufurpation.  f  3  H.  4.  t» 
^ution,pl  ii^H.  6.  16.] 

31.  cites  T     T  J 

S.  C- — Far  the  a^vowfeo  never  ww  diftppendsnt ;  and  by  the  te-cntry  of  the  diflcifee  aH  aefef 
cftates  are  defeatted,  and  the  difieifee  ramitied.  Per  Ful||^  which  was  neither  denied  by  the  Joftiae^ 
nor  affirmed.  Br.  Pieientation,  pU  31.  cites  14  H.  6.  24.-  It  was  /aid  for  law,  dia:  by  his  ft* 
grefs  he  has  recontinued  the  manor,  amd  the  advowfon  was  always  appendant,  and  fo  remained  after  tbt 
tegrefe }  but  wmrm  •/  gdvtwfinm  gr^    Br.  Qgare  Impedit,  pi.  107.  dtei  14  H.  6.  15. 

Pfefentadon  [2.  But  if  be  re-enters  nvithin  the  6  months^  his  prdentee  ftaH 
iVL"JI!!!)l  be  received,  and  the  other  oufted.  (It  feems  it  is  mtcndcd  iwon 
•  andttfurp-  recovcry  m  quare  impedit.)  14  H.  6.  24*  Quxre.j 

itien  by  one 

that  hath  %.ftm»  rlgti^  but  which  mm  «llsrped  opoo,  Audi  woric  •  ren^ntr.  Cat.  44.  CmmnBi  v.  HmI. 

•[408J 

r — ^*— ^      li.Bmoiierfirifeki$[(}t}advomfoningr9fs.  B3lL4.8uf4B» 
F<J-  374-   6.  16.2 

tl  Br.  Quaie  Impedit,  pi.  45*  citet  S.  €•  _ 

4  14- tt 
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l4»  l£  ^  feme  fiiffirs  an  ufurpatwn  upon  her  advowfon,  aniafUr  F.N.B.34. 
fie  takfs  baron f  who  prefents  to  the  next  avoidance  in  right  of  the  iowTt^re 
feme^  (and  clerk  iniu5ied^)  this  veils  the  poflciEon  in  the  feme,  in  marg. 
)4  H.  6.  24.  Quaere.] 

£5.  If  the  patron  of  an  advowfon  creates  a  vicarage  out  of  it  WatCCmnp. 
hwfuUy,  and  after  zfiranger  ufurps  upon  him  in  the parfonage^  and  ^^^^xx. 
after  that  in  the  vicarage,  and  then  the  patron  receivers  the  advovffots 
in  writ  ef  right,  yet  this  ihatl  not  defeat  the  ufurpation  in  the 
vicarage^  becaufe  the  vicarage  is  not  appendant  to  the  advowfon^ 
as  it  is  implied  by  the  cafe  \  for  this  is  put  to  prove  it.  17  £•  3. 
51.  b.  Curia.  (It  is  to  be  admitted  here^  that  the  patron  of  the 
parfonage  is  patron  of  the  vicarage.)] 

[6.  If  an  advowfon  defcends  upon  2  coparceners,  and  after  an  WitfXJompb 
ufurpation  is  made  upon  the  one  who  dies  without  ijfue,  by  which  her    "^'^  ^*^ 
nght  defcends  to  the  other  coparceners,  this  (hall  defeat  the  ufur«  cap.13.cto 
nation ;  becaufe  (he  cannot  have  adlion  of  parcel  of  the  advowfon  ^^*  ^^ 
being  feifed  of  the  remnant.    17  E.  3.  22.]  ^"*^ 

[7.  If  3  coparceners  arc  of  an  advowfon,  and  the  eldeft  prefents  See  (L.e) 
in  her  turn  without  partition,  and  after  a  Jlranger  ufurps  upon  the  "^  Jfi^rZ 
turn  of  the  id,  and  afterwards  the  "^d  prefents  in  her  turn,  this  re-  lo©.  Svo. 
mits  the  2d  again,  fo  that  flie  (hall  prefent  again  when  it  comes  to  S39-  cap.!]. 
her  turn ;   for  their  right  is  joint,  and  fo  the  ufurpation  being  ****  ^^  ^* 
avoided  by  one^  it  is  fo  for  all.     12  H.  7.    KelL  i.   Per  Cu^ 
riam.] 

£8.  The  law  would  be  the  fame  though  there  was  a  partition,  be*  if  an  li. 
caufe  the  partition  doth  not  fever  the  inheritance  \  for  they  fliall  ▼owfona«. 
join  in  writ  of  right,  and  the  partition  is  only  as  to  the  po&flion.  Z^^t^iy 

Contra  12  H.  7.  Kell.  I.]  and  they 

makepaitU 
cio0  to  pietet  bf  tuiMt  an4  the  3d  prereBti  wliea  the  ad  ought,  for  that  Boic  the  piefeAtincot  it  gone» 
but  who ic  cocnea  10  bit  tuin  a^ata  he  ihail  fie&BC  4  i«.  s.  as.  pi.  356.  citea  %%  £.  4.  Per  Briao. 

9*  A  manor  with  advowjon  appendant  defcends  to  an  infant,  who 
fufers  ufurpation,  ^siA  after  makes  ferment  of  the  manor  cum  perti* 
nentiis  $  the  feofiee  has  nsi  remedy  for  the  ufurpation.  Br.  Quare 
Impcdit)  pi.  1 62.  cites  16  E.  3. 

10.  If  a  recovery  in  quare  impedit  be  within  Cx  months  againll  Jo^gmeac 
the  incumbent,  he  is  removed  by  the  judgment ;  fo  that  if  the  re-  |^^^ 
avererjufers  the  incumbent  by  agreement  to  continue  incumbent  during  brought 
Us  life,  yet  his  patronage  is  revetted  by  the  judgment.    Per  Coke,  «/'''•  *^  ^ 
Doderidge,  and  Haughton.    RolL  R.  213.  Trin.  .13  Jac.  B.  R,  '!^'^^ 
Harris  v.  Auftin.  right  in 

the  patron. 
for  Coke  Ch.  J.  but  he  fays  be  will  not  call  it  a  remitter.    RolL  R«  1 14. 10  cafe  of  Hanit  v.  AuiUo* 

• 

1 1 .  Femberton  took  this  Mfference,  where  the  king  has  a  good  title, 
no  vecoivcry  againft  his  derk  ihali  affcA  the  king's  title ',  for  he 
fiull  not  be  prejudiced  by  a  recovery,  to  which  he  is  no  party.  If 
the  king  have  a  defea/ible  title,  as  by  ufurpation,  there  if  the  rig^t* 
fill  patron  recover  againft  the  king's  incumbent,  the  king's  title 
ihall  be  bound,  though  he  be  not  a  party  $  for  his  title  having  no 
dber  fouada^n  iban  a  prefentationj  when  that  is  once  avoided 

Hh  3  the 
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the  king's  title  falls  together  with  it.  But  though  the  lung's  title 
be  only  by  ufurp^tion,  yet  a  recovery  againft  his  clerk  by  a  (trangcr, 
that  has  nothing  to  do  with  it^  fliaU  not  prejudice  the  king  \  covin 
may  be  betwixt  them,  and  the  king  be  tried.  And  Nordi  Ch.  J» 
C  4^9  3  ^^^^>  ^^  '^^^  clearly  of  opinion,  that  the  king's  tide  by  ufurpatioQ 
fliould  be  avaiiled  by  a  recovery  againft  his  clerk,  though  the  rcco- 
Teror  were  a  vatrt  Jiranger  Mod.  255,  256.  Trin.  29  Car.  2« 
C.  B.  the  King  v.  Thomborough  and  Studley. 

?rit1c"c  *  ^*  ^*  ^)    [Defeated  by]    Remitter. 

%) Sec 

(M.c.)pl.T,  [i.]  [p.  |F  a  f  man  ufurp^  upon  tne^  and  at  the  next  avrndatia  I 
•'  7»^*  *  ^furp  upon  him^  I  am  remitted  to  my  ancient  right,  and 

ii  no  letter    the  ufurpation  upon  me  defeated,     1 7  £•  3*  37-  b.^ 

to  this  in 

K0II9  and  the  pleas  go  on  9,  lo,  &c.  but  to  prevent  confufion  I  have  added  a  letter,  and  akend  the 

number  of  the  pleas,  yet  fo  as  the  old  numbers  appear  at  the  fame  tinoe. 

-|-  So  if  the  king  ufurps  upon  me,  and  i  ufurp  upon  htm  again,  a#d  prefent,  and  my  deHt  it  ta  Vjr 
6  months,  I  am  now  remitted ;  and  fo  it  was  adjudged  in  Dyei*s  time,  upon  Fiuherbert^s  c^fe  \  becanfe 
^•s  derit  was  legally  in  by  6  months,  and  fo  a  remitter,  which  fliall  bmd  the  kJBg.  Per  CokeCh.  J. 
3  Bulft.  38.  Trin.  13  Jac  in  the  cafe  of  Harris  y.  Auftin, 

1  Watf.  f2.]  [to.  If  an  advoivfon  be  ajjignedio  2  daughters  copaireeaers 

Conp.  Inc.  ^„  Chancery f  and  the  eid(fl  after  prefents  to  the  J  mfct  avmdance^  Ail 
c^.  13!  cites  ^'^^^  ^  ^"  ^^^  ancient  right,  and  not  by  ufurpation,  becaufetk 
S.  c— Bat  firft  prefentment  of  right  belongs  to  her ;  and  this^/Kta//  avoid  the 
ZX"^  ^^«^^  i»  Chancery.     17  E.  3.  30.  38.    Adjudged.] 

figfenttnent  of  the  cldeft  to  be  contrary  to  the  aifignment. 

[3*1  [!'•  If  ^  ^^^  nfi*^'  upon  me,  and  his  clerk  is  im  by  6 

months y  and  afier  I  bring  a  quart  impedit  afjainft  patron  and  ineum^ 

bentf  and  they  do  not  plead  pienarty  by  6  months^  but  I  recover  upon 

pen/ufp  informatus  pleaded,  I  am  by  this  remitted.     M.   iz  Ja. 

between  Austin  and  Hakris.   Per  Curiam.  Trin.  13  Ja.   B.  R, 

Same  cafct] 

If  A.  fr-       [/|,]  [12.  So  the  lanv  would  be  though  I  was  a  purchafer  of  the 

Tot^ofl^^if  advowfon,  and  never  prcfented  before  the  ufurpation.     M.  12  Ja. 

hefirg'any     B.  Dubitatur.     My  [Reports.]  Tr.  13  ja.  B.  R.    Same  cafcj 

prefifntatitn 

|nd  by  htm,  awther  nfurfs  upon  A.  and  prefents,  and  A.  brings  a  qoaie  impedit  after  tbc  6  mocthty  «i 

a  plea  of  irov  jtHa  tnfcrrtatus  is  entered  for  the  incumbent,  ihe  advowfon  i&  hereby  levefted  \  §ot  bat 

was  but  a  temedi!efs  right,  and  if  you  will  not  take  advantage  of  it,  A.  Oiall  hocby   have  hit  rigte 

again.     A.  had  a  right,    und  having  a  judgment  to  recover  that  to  which  be  had  a  right,  hit  li^ 

ihall  thereby  be  rccoyeied.     Per  Coke  Ch.  J.    3  Bulft.  46.  Trin.  13  Jac  B.  R.  ia  dkecafe 

ris  V.  Auftia. 


Tbeking*8        [j.]  [13.  If  I  [am]  felfed  of  an  advowfon,  and  after  the  church 

b^ufilJpa-  ^^^^^  ^^  ^^"S  prefrf^s  by  ufurpation^  and  6  months  pafs^  and  ?ftcf  I 
tion,the  pa.  bring  a  quare  impedit  cgainft  ike  iftfumbent  of  the  king,  «ii»  does  mt 
txcnhjjhii  fake  advantage  of  the  pienarty  y  but  upon  nonfupt  informatus  pleaded 
^^'^^  I  recover,  I  (hall  thereby  be  remitted.  M.  la  Ja.  B.  betweoi 
bis  ancient    AusTiN  and  HARRIS.    Tr.  1 3  Ja.  B.  R.    Saxpe  caiie.3 

fight,  and 

Jtidgment  accordingly.     Brownl.  165.  Pafch.  i»  Jac.   S.  €•  by  naiiie  of  Auftia  v.  tbe  BiAof  tf 

l^doQ  H  aL  M         3  Bnlit  36.  S.  C.  by  aa|De  of  Haifis  y-  Au^piu-^l^oU.  R.  aio.  8.  C 

i6A  [«4. 


r  Pre(imtatioti 

[6.3  [14.  But  Othcrwifc  it  would  be,  if  I  am  a  pur  chafer  of  the 
advowfon,  and  the  king  ufurps  before  any  prcfcntment  by  me,  and    ^^'  375*^ 
(J  months  pafs  before  the  quare  impedit  brought  againft  the  in-     ^^^^^  g^ 
cumbent,  and  after  I  recover  in  a  quare  impedit  brought  after  the  s.  c.  by 
<S  months  pafTed  againil  the  incumbent  upon  non  fum  infoirmatus  "'"^  ^ 
pleaded)  without  taking  advantage  of  the  plenarty,  I  (hall  not  be  "*"JJ1.^ 
remitted  ;  becaufe  by  the  ufurpation  and  6  months  paffed,  I  have  Roll.  |i. 
but  a  remedilefs  right,  without  any  a&ion  to  recover  it,  and  thtf  *»<>•  S.  C« 
king  is  not  party  to  the  a£lion*    M.  12  Ja.  B..  between  Austim 
andHARRjs.     Tr.  13  B.  R.     Same  cafe.j 

[?•]  [^5-  If^-^-  fi^fi^  i*^  fee  of  6  acres  to  which  an  advowfon  [^410  J 
is  appendant,  dies  feifed,  and  this  defcends  to  B,  and  after  A  is  at^ 
tainted  of  treafon  by  a3  xf  parliament^  by  which  the  king  feifes  the 
6  acreSf  and  he  fo  feifed,  the  church  voids,  and  J.  5.  ufurps  upon 
the  king ;  and  after  the  aB  of  parliament  is  repealed^  and  B*  r^» 
Jloredy  by  which  he  enters  into  the  6  acres,  and  after  the  church 
voids ;  the  faid  ufurpation  continues  not  <lefeated  by  the  repeal 
of  the  a£^  of  parliament,  in  that  B.  nor  his  feofiee  of  the  6  acres 
cannot  maintain  a  quare  impedit  againft  J.  S.  who  ufurped  before^ 
if  he  difturbs  them.  D.  28  H.  8.  24.  153.  Adjudged,  as  it 
(eems,  upon  this  reafon.] 

C8.]  [i6.  If  A,  ufurps  upon  B.  a  purchafer  of  an  advowfon  in 
fee,  and  the  clerk  of  A«  is  in  by  6  months^  ahd  after  the  church 
voids,  and  B.  prefents  C.  and  he  thereupon  is  inflituted  and  in^ 
iuBedi  hut  A.  brings  quare  impedit  againft  B*  and  C.  This  is  no 
remitter  to  B.  the  writ  being  brought  within  the  6  months ;  for 
during  this  time  that  the  clerk  is  to  be  removed  by  the  writ,  this 
is  ^not  any  remitter.  H.  14  Car.  B.  R.  between  Harper  and 
WiERSDALE.  ^  Adjudged  per  Curiam,  in  writ  of  error  upon  a 
judgment  in  a  quare  impedit  in  Bank  Intratur.] 

9.  If  tenant  in  tail  be  difturbed,  and  where  he  ought  to  have  a  Roll.  R^ 
quare  impedit  he  brings  a  writ  de  droit  d'advowfon,  and  in  this  *M'  ^*  ^* 
recovers,  he  ihall  be  in  by  force  of  the  tail,  and  not  in  fee-timple,  cSm  ch.  f. 
notwithflanding  the  gift  of  the  a£iion  be  fo^  for  where  a  judg-  iaS.  c— 
mcnt  and  my  right  do  meet  together,  I  (hall  be  in  my  right.  Per,     if  touac 
Coke  Ch.  J.  3  Bulft.  46,  47.  in  the  cafe  of  Harris  v.  Auftin.  ^i^f^^'to 
cites  4  £.  3   f.  19.  by  Wilby.  wh.ch  an 

advowfon  Is 
appendant,  diicootinue  the  manor  in  fie  with  the  advowfon,  and  after  the  difcontiniior  granteth  the 
adfowfoD  unto  aaotbtr  in  he,  and  afterwards  doth  re«infeoflF  the  tenant  in  tail  of  the  minor,  who  i  ech 
t6it4  of  the  manor ;  his  heir  fhall  prefent  unto  the  advowfon  when  it  (hadi  happen  vgid  ;.  and  if  he  be 
diftttibedy  he  ihali  have  a  quare  impedit,  becaufe  he  if  remitted  unro  the  manor,  and  haih  not  rcm.dy 
to  come  at  the  advowfon*     F.  N.  fi.  35.  (B)  cites  29  H.  6.  Quare  Impedit,  79. 

10.  Where  the  king  recited,  that  whereas  he  had  recovered  an  ad'  S.  c.  cited 
vowjon  by  default  in  a  quare  impedit  againft  a  fir  anger,  which  ad-  qL^j 
vowfon  'wcu  lawfully  appropriated  to  the  abbot  long  time  hefre  this  mentioned 
recovery,  and.  after  the  king,  by  his  letters  patents  reciting  the  by  Huftcy  1 
recovery,  grants  the  advowfon  to  the  abbot  and  his  fuccejfors^  it  was  f  "\^^7^, 
adjudged  that  the  abbot  (hould  not  be  in  by  the  king,  but  by  his  the  Uok, 
aocient  right  in  his  remitter  according  to  their  appropriation,  but  cannot 
and  not  by  the  laft  grant ;  becaufe  the  letters  patents  recited,  that  fj^^-VJ^ 

H  h  4  tiicy         ^ 
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^c!SnL  ^^  ^**  ^*^  ^?^  before  Ae  recomry.   Per  Hiificy  CSi.  J.  it 
ri»  Md        ^  4-  49-  "t  citc«  if  as  ad}ttdged  3a  E.  3. 

Ron.  R*  II.  If  tbe  ihg  ufurps  upon  J.  S.  and  afterward*  by  liU  kttcn 

dted  ta^    patents  ^ant  fbis  ufito  bim  rngtun^  this  judicial  patent^  rtckwg  hit 

Coke  Ch.  T.  indent  figbt^  fliall  reveft  this  in  him,  and  he  ihaU  be  in  agaia  ia 

}a  (y  C«       his  ancient  right.  As  vrhere  he  ufiurped  by  prefeatation  to  the 

adyowfon  of  a  h<9Ufe  of  religion,  and  afterwards,  reciting  the 

ancient  right  of  the  abbot,  grants  this  advowibn  again  to  him  tsA 

to  his  fopceflbrs  for  ever  i  tibe  abbot,  by  this  grant,  is  in  again  in 

his  ancient  ri^ht.    Per  Coke  Oi.  J.    3  BuUL  46. 'in  the  cife  of 

^larris  Vf  Atyftin,  cites  it  as  adjudged  2  H.  7,  f.  17. 

Br.  Pi9fai«        j2.  If  bu/hand  ^md  wift  prrfmt  %o  an  advowfon  tn  the  rigb  vf 

57!^'ta      ^  ^\f^%  which  is  tppmAatH  unto  a  manor  of  the  wife's,  and  after- 

S.  C.  But    wards  the  hu/bamd  aBens  one  atrfj  parcel  of  the  manor,  wfefa  the 


^^  fKlvowfon  in  fee  to  a  ftranger,  emd  dies^  and  the  flranger  frefenu 
flttiBc.^  fffdaliefis  the  acre  Co-another  in  fee,  fawng  tie  mdvovjfan  td  lum^ 
fcif,  ai)d  then  the  church  voids,  the  wife  fliali  pmen't;  and  if 
^  ^1}  ]  (he  be  difturl>ed,  {he  fliall  faavt  an  affife  of  darrein  prtfentment^ 
becaufe  the  advowfon  was  fevered  from  the  acre;  but  if  the  ad* 
yowfon  were  appendant  to  the  acre,  then  the  wife  oo^  ta 
recover  the  apre  before  file  prefcnt  to  the  advowfon,  F.N.B, 

f  For  I«di4t  '    13^  If  a  man  trjiverfe  an  aficefiund  rf  a  mamr^  unto  which  m 

feafe  odvowfon  u  appcndnrtty  and  upon  the  traverfe  *  the  king  Uaftt  Jfc 

aniottiiutoa  manor  unto  him  who  toidered  the  traverfe,  without  mentiofiiiig 

rdtittiUoo;  the  advowfoD,   ai|d  afterwards  die  church  voids,  he  who  ^i>- 

)c?ng  feifes  a  ^'^^^  tfac  traverfe  (hall  have  the  prefentmcnt,  if  the  tnivcrie  b^ 

priory  aTicn,    fo}^d  for  him*     F.N,  B.  34.'  (P) 

mod  leafei 

^e  priory  to  farm  doriog  the  war>  without  mendoning  the  adtowfoo«  the  kiof  flUU  have  it.    F.  N.  I. 

'3^  (P)  in  ^  ootep  thcrp,  (f )  dtes  sy  £.  3.  xS.  (or  98.) 

$.  C.  citid        i4«  ^tyi^ere  an  infant  has  an  advowfon  by  defcenty  and  the  church 

Tdik^toEt.  ^f'^'  ^^4  ^>  Vf^  ^^  ^^^^<  paramount ,  ^fi^^  ^^d  prefents  unto 
B.  R.  in  die  the  lame  chfircb,  and  die  '6  months  do  pais  i  be  is  renutted  bjr  this 
pfeofwade  ufurpatioui  and  ^he  infant  out  of  poffeffion,  and  without  remedy 
F-  ^^ffft^f-  by  that  ufurpation.    F.  Ni  B,  35.  (M) 

15.  7fi»  feveral  pwrcbafe^s  are  of  the  reverfion  in  fee  of  an  ad- 
*  vowfon  after  a  grant  of  the  next  avoidance.  An  avoidance  ha|^)ens, 
and  ky  fonfederacj  one  of  the  pvrcbafers  prefents  in  the  turn  rf  the 
grantfe  rf  the  fiext  avoidance  i  but  uppn  a  bill  by  the  other  pur* 
cKafer,  it  was  flecreed*  that  no  benefit  fliould  be  had  by  this 
pfurpatipn,  lb  as  to  defeat  the  plaintiff's  title,  nor  ibould  it  be 
siven  in  evidence  againft  him  at  a  trial  at  law,  which  W2S  thai 
pfdered.   N.  Ch.  R.  4.  Fafch.  3  Car.  Markhall  tr.  Hide, 
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i.    A  Qipn  impedit  !ie«  of  a  dofiativej  and  the  wait  (hall  be  « 
^^  quod  permittat  ipfum  prefentare  ad  ecclefam^  &c.  and  dc-  " 


(N.  c)   *^anltnpediu  Of  what  Thin^  it  lies,     rj^?^^.^ 

the  rmturt  of 
a  trejfaft^ 
and  is  a^l 
;i7""*  /"V*^"***"^  "«  .^ti,#g*«r«,  «.u.   aim  u*^  one  with  a 

^ elate  tiie  %ecial  matter  in  ni$  decteration.  Co.  Litt.  344.3  ^armnfn^ 

fentm€Ht% 
The  writ  of  n^ht  of  advowfiHi  coOfilalM  ofth*  deforcement  of  the  whole  advowfoa  \  the  qoare  impedlc 
mn<i  darreim  fr^ftntment  OMipIaio  only  of  a  chattel^  via.  of  the  piefent  avoidance  Jenk.  1 3.  pl»  ft3» 
On  a  writ  of  error  npon  a  judgxntnt  m  •  qutre  tmpedit  brought  out  of  Irdano,  exception  waa  taken 
amoagft  others,  that  the  writ  of  error  was  qoia  cum,  &c.  per  breve  aoftrum  dc  qaare  hnpedtt  ^ 
wbeieas  the  words  of  the  writ  arei  ^nod  ftrmUtat  i^fum  prarfentare^  ^c  and  there  is  nofucb  writ  dt 
muart  hnpedtt ;  but  it  was  anfwered^  that  BraAon,  246,  247.  diflinguilhes  between  the  writs  of  quoi 
permittat  and  quare  impedlt ;  that  quod  permittat  was  either  an  old  antiquated  writ^  or  taken  away 
by  fomc  old  ftatutenow  lofty  aad  cited  the  ftatute  13  £.  i.  cap.  5.  and  Maynard*s  £.  2.  fol.  300.  Midi. 
10  £.  2.  to  prove  that  there  never  was  fuch  •  writ  as  q'Jod  permittat ;  that  in  all  judicial  records  it 
is  caJIed  a  quare  impedit^  and  fo  In  writs  of  inquiry,  and  fo  In  writs  to  the  blihop  for  admitting  cleiltB, 
and  cited  feTeral  other  books.  And  per  Car.  as  to  the  calling  the  writ  quare  impede  inftead  of  quo^ 
permittat,  the  f»Q  is,  that  there  was  formerly  a  writ  of  quare  inipedic,  now  but  of  ufe ;  and  the  writ 
qoofi  germittat  is  now  erroneoufly  called  by  the  name  of  quare  impcdit  j  this  error  has  prevailed  in 
judicial  writs  and  aC^s  of  parliament,  but  never  yet  in  writs  of  error  j  however,  it  being  become  ftow  4 
legal  name,  die  writ  of  error  ousht  not  to  be  difaUowed  for  ofing  of  iu  10  Mod.  308,  &c.  Palch* 
9  Geo.  B%  R.  the  King  ?.  the  Biihop  of  Mcub« 

a.  f  3  -£•  I.  cap.  5.  fcfl:.  4.  enads.  That  fT^w  beneeforth  ^^^^^^* 
\writsjhatlbe  granfed  for  ||  chapels^  prebends,  §  vicarages,  hofpi-  ^dby^E. 
taUy  abbies,  priorieSt  and  ether  boufu  wUcb  be  cf  the  advowfons  of  3.  that  be* 
^^  men  ihat  have  not  been  ufed  to  bi  grafted  before.  ^^  ^.^  ^ 

not  1ie^«apallts  prebendia,  Ac.  and  yet  it  is  adjudged  ia  14  H.  3.  which  was  long  before  this  ftatate» 
that  a  quart  impedit  did  lie  of  a  chapel }  and  it  was  refolved  in  parliament,  Hiil.  i^  H.  3*  quodfiuSa 
aififa  uJtiffiC  pra^fentationis  capiatur  de  ecdefiis  prebendatus,  nee  de  prebendis;  but  now  thisa^  bafh 
foadc  It  elear,  and  the  writ  Ihall  be  ad  capellam.  Se  2  Infh  363,  364. 

(  That  i^  write  of  adrowfon,  quare  impsdlt,  and  aflife  of  danein  prefcatmestt  wluth  i«  this  lift 
|ud  beat  named  before.    2  Inft.  364. 

I  A  quaie  impedit  lay  of  a  chapel  at  common  law.  ?.  N.  B.  33 .  (C)  in  tlie  notes  thete  (e)  cites  a^ 
H*  3.  <igare  Impedit,  183.  ■  ■  ■  And  fo  it  did  of  a  prebend.  F.  N«  B«  33.  (c)  ia  the  aotasthcn  (c) 
cites  13  R«  %•  £rief,  643. 

^  As  to  the  word  (chapel)  when  th4»  qaeftion  war,  whether  it  were  ecdefia*  sot  c^pella  fertj^am 
ad  matricem  ecclefiam,  the  iflue  was,  whether  it  had  baftlfler'mm  &  Jepuhi/rgm  \  for  If  it  lud  Che 
adminiftrarion  of  iacramcnts  and  fepolture,  it  was  in  law  adjudged  a«hurch.  Trm.  ao  £•  f .  la  Baaco* 
Hot.  177.  in  qoaie  impedit,  Ric*  de  Smithes  cafe.  Mich.  21  .£.  i.  In  Banco.  Rot.  i.  Hertf.  Pkiok 
nx  £liz*s  caie.  Hiil.  8  £.  i.  in  Banco,  RoGxa  dx  Bicod,  and  Count  dx  NoirFX*8  cafe.  HilL 
8  £•  ft.  coram  rege  Comub.  pro  capella  Sandi  Beriooe.  A  capella  venit  capellania ;  Rot.  Cart.  i6« 
Not.  An.  28  n.  3.  in  Cart*  Fad'  "Will.  Ozoo.  epifcopo  &  capelUin*  ut  ottet.  Mich.  32  B«  f  •  Gortm 
jcge  Gloc*,  capellania  Sand!  Ofwaidi  prioratus,  SanAi  Ofwaldi  de  Gloc^  quae  eft  de  libera  capellani^ 
jioftra.     2  Inft.  363. 

If  a  patron  of  a  chapel prtfait  unto  it  hy  the  name  of  a  churchy  and  the  clexk  be  inftituted  and  \n,' 
4ia€teA  ChcrciintD,*£rc.  h  hath  loft  the  name  of  a  chapel.     2  Inft.  364. 

\  QS*K.  iaopedit  was  brought  iy  tLprtbiidary  of  en  avoidance  ^a  vkartgty  vtfhich  was  appendant  f» 

kUpr^endf  quod  nota.  Br.  Quare  Impedit,  pi.  95.  cites  24  £.  3.  26.—- Br.  Pie&ntttion,  pi.  26* 

cites  94  £.  3.  ft6.— — -S*  P.  Br.  Quare  Imp^it,  pi.  156.  cites  F.  N.  B.  fol.  32,  33. 

Iff  41a  1 

3.  -Qttate  impedit  lies  of  an  archdeaconry.  Br,  ^Qum  Impedit^  it  wasob. 

pi.  100.  cites  24  E.  7.  42.  joaed,tfcat 

•  "^    ^  quaaemipe. 

dit  iosa  set  lie  of  an  ardideacovylhip  $  for  it  is  not  focal,  nor  any  ladtntare  «ade  thenof,  hot  it  fa 
only  a  matter  of  fun^on,  but  it  was  not  allowed  ;  for  an  archdeacon  hath  locum  in  cfaaro^  aad  by 
the  ftatniB  aqaaie  impadit  lias  of  a  chapel,  and  by  equity  thereof,  of  a  piebcBd.     Le.  005.  Tim.  31 

Siix.  C.  B.  SoaJlwood  V.  the  Biftop  of  Lkbfiahk« Ow.  99.  S.  C,  by  name  of  Sale  ▼.  BiAop  of 

ticbfield The  king  fhall  have  a  quare  impedit  of  the  fuh-deaemy  of  fork,  which  it  iroided 

f^  \lu  cemponltics  of  the  archbiibopric  me  xa  the  king's  hands.  F.  N.  B.  34.  (C) 

4*  A 


41  z  pterentatiorr« 

•  S.  P*  .  4*  A  quare  impcdit  lies  of  a  *  chanUry  of  Saiat  T.  in  O.  Br. 
where  there    Qj,arc  Impcdit,  pL  5.  cites  9  H.  6.  16. 

pofition*  that  if  the  petrrm  did  not  prcfent  within  one  months  that  then  the  orduury  ftooM  pifieit* 

Br*  Quare  Impedit,  pi*  131.  cites  i  S  £•  4-  3* ^o  of  a  chancery,  which  it  dooadve  by  leteers  pateati. 

F.  N/b.  33.  (C)  A  quare  impcdit  of  a  chantery  ought  to  Ihew  in  what  chureh  or  chapdthe 

fcwM»  11,    F«N*  B.  33*  (C)  in  the  note*  there  (e)  cites  1%  H.  4*  19.  See  Lib.  Eiitr.4^.   * 

s.  P.  F.K.      ^,  A  man  may  have  writ  of  right  of  advowfon  de  adrocatibnc^.. 
^NoneAail  »»^^'^^*^  eccleftay  but  not  quare  impedit ;  for  this  is  quod  ipfum 
lure  quare    prefentare  ad  ecclefiam,  fo  that  this  is  all  for  the  prefentation  only • 
impe<iitp«-  Br,  Quare  Impedit,  pi.  10.  dtes  33  H.  6.  11. 

ientare  ad  ^ 

aoedictatem  ecelefiae,  but  when  there  are  t  feveral  patrons ^  and  %  feveral  iMcvw^aits  of  the  dmicb 
within  one  and  the  faoie  vill,  lb  that  the  one  patron  has  a  difticA  and  feparate  advowfon  of  one  haif  ef 
the  church,  and  his  incumbent  ha3  a  diftind  and  feparate  half  of  the  tithes,  and  other  ecclefiaftical  pro- 
£ta  within  the  iame  vill ;  fo  of  the  other  patrons,  muutis  mutandis,  and  in  this  cafe  the  advowfon  and 
the  church  are  fevered  in  right  and  in  pofTeflion ;  but  when  there  is  only  one  incumbent,  tfaouf  h  the  ad- 
vowfon IS  divided  and  fevered  in  feveral  hands,  yet  there  never  Aail  be  a  quare  impedit  prdfentare  ad 
aedietatem  feu  tertiam  partem  tcclefia^^  &c.  and  the  reafon  of  this  diverlicy  is  masifeft  j  fer  cwcry 
foare  impedit  it  in  the  pofieifion,  and  r  fpeds  the  church  which  beiongt  to  the  incuokbcat.  JtefelTed. 
JO  Rep.  135.  b.  Tritt.  10  Jac  C.  B.  SmitVs  cafe. 

F.  N.  B.  39*  (G)  fays,  it  leems  (within  the  writ  [there]  above-mentioned,  that)  a  man  fluU  have  a 
^nare  impedit  quod  permittat  ipfum  praefentare  ad  tertiam  partem  ecclefiae ;  and  that  it  feeiBCth  t» 
ftaad  vdth  reafon ;  for  a  confolidation  may  be  made  of  3  advowfons,  and  every  patron  lo  pcefent  bf 
tiii%  and  then  every  one  liath  a  right  to  a  third  paru 

6.  Quare  impedit  lies  of  a  prioryj  or  of  ^n  abbej^   F.  N.  B. 

33- (F) 

7*  A  man  fliall  have  a  quare  impedit  of  an  hermitage  t  and  a 

writ  to  put  him  into  corporal  pofieflion.  F.  N.  B.  34.  (E) 
^^at  8.  It  will  lie  for  a  difturbance  toprefent  to  a  church  in  Wdet^ 

where  this  j^  ^m  u^  jifo  for  a  difturbance  to  prcfent  to  a  church  in  ancient 
jdonotob-  demefne^  though  it  concerns  the  very  poficffions  in  ancient  dc- 
Ibrve,  that  mcfne  \  for  the  common  law,  being  as  ancient  as  thofe  pririleges 
"*  "Tf^"  which  men  have  in  their  lands  held  in  ancient  demefne,  will  not 
dcfaerofthe  fufier  that  there  fhould  be  a  failure  of  juftice,  under  pretence  of 
boolu  any  manner  of  privilege  whatever.     3  Nelf.  a*  35.  pi.  3.  cites 

S?'  w      ^°*^-  ^^*  ^*  ^*  Barnfby.  5  Rep.  Alden's  cafe.  S-  P. 

there  faid  of  a  chureh  in  ancient  demefne* 


C  413  3  (O.  c)    Wbojhall  have  Quare  Impedit. 

See  Br.  [i.  ^j^HE  grantee  of  a  next  avoidance  (hall  have  a  quare  impedk 
^tt^pi?'  againft  tl\c  patron  who  granted  it.  39  H.  6.  Quare  lift- 

i6o.'s.  p.    peditf  ^^.  Per  Curiam,  and  faid  to  be  oftentimes  adjudged.] 

admitted* 

And  Br.  N.  C.  4  £•  6.  pi.  4x0.  by  name  of  Ogle  ▼.  Harrifon.  A.  grantt  that  whenibeiv  the 

church  becomes  void,  tbatS*  and  his  heirs  Iball  nrnmaate  a  clerk  to  the  grantor  and  bia  heirs,  and  Aat 
be  and  bit  btirs  wHlprtfent  bim  over  to  the  ordinary,  and  the  heft  opinion  was,  tlkat  eveiy  of  them  tfkilt 
hare  quare  impedit,  if  B.  prefentf  to  the  ordinary,  A.  fluU  hate  quare  impedit,  &  e  contra ;  and  tboufli 
the  one  has  a  writ  to  the  biihop,  this  ibail  not  ouft  the  other  of  the  pofleAon.  Mo.  49.  pi.  147.  Pafek. 
5  Elis.  Anon. 

If  the  aext  atwdaaee  he  graaied  tc  i,  and  one,  before  the  church  avoids,  reUafit  to  ^  odicr,  ^  m- 
leflee  may  iuive  quare  impedit  in  hit  name  aJone.  Adjudgied  and  affimned  in  ccros*  Mo.  467.  pi.  i^- 
Tiio.  39  £iif .  Lewis  t.  Benneu 

l2.Be^ 
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fi.  Before  the  ftatutc  of  27  H.  8.  of  ufcs,  if  etjij  que  ufetf  a  Q2««im.  . 
manor  to  njohich  an  advo^on  was  appendant,  prefents  to  the  church  P?^*  ^^ 
when  it  becomes  void,  and  this  bj  Jufferance  of  the  feoffee y  yet  if  JJSS/^, 
he  be  difturbed,  he  cannot  maintain  a  quare  impedit  \  iot  he  has  iecaufiy^. 
not  any  eftate  at  wilL  17  H.  7.  KeU.  42-  b.]  wbowu^. 


lawedy  aod  the  cburch  Yoided>  am)  the  kitig  prefented.  Sec.  The  depmdMinJsii  tbmt  hiftrt  tba  Mr/awnf, 
ihtfmtr^  ti^e^td  3  fh'uvfe  tnfie,  and  the  church  voided  after  the  outlawry,  and  he  prefented  at  tne 
will  of  the  feoffees,  and  therefore  writ  awarded  to  the  bilhop  for  the  king}  and  fo  it  fcemt,  that  upoa 
voidance  cefty  ^ue  ufe  has  a  chattel,  and  iheretore  ii  (hall  be  forfeited  by  ootlawry,  qocie  if  he  had  pf«« 
leafed  nomine  ieofl^ti.  Br.  Prefenution,  pi.  i6»  ciies  3  H.  5.  3. 

3.  Qoaure  impedit  lies  for  the  hi/hop^  who  is  dlfturbed,  to  have  Br.  Prefen- 
prefentment  to  the  prebend  5  fo  for  the  kingy  the  temporaJties  being  ^^^'^ 
in  bis  bands.    Br.  Quare  Impedit,  pi.  94.  cites  24  £.  3.  26.  s.c.  An4 

adds,  th«t 
in  fome  places  the  dean  ihall  pre(eBt  to  fome  pitbeadk 

4»  Quare  impedit  by  the  king  of  the  vicarage  of  B.  and  found 
againft  E^m,  and  the  defendant  prayed  writ  to  the  bifliop ;  and 
Thorp  J.  took  time  to  advife  *,  for  he  doubted  whether  a  toyman 
could  be  patron  of  a  vicarage j  but  a  parfon  or  parfon  imparfoqee* 
Br.  Qaare  Impedit,  pi.  105.  39  £•  3«  33. 

5.  Dijeifee  of  a  manor y  to  which  an  advowfon  is  appendant  and 
voids,  may  have  this  writ.  F.  N.  B.  33  (QJ 

6.  The  iffue  in  tail  ihall  not  have  formedon  of  an  advowfon  in 
grofs,  aliened  by  his  anceftor,  but  quare  impedit  at  the  next 
avoidance  in  his  turn.    Br.  Quare  Impedit,  pi.  6o.  cites  14  H. 

^•33-. 

7.  Where  a  prior  was  parfon  impdrfoneey  and  J.  N*  prefented  Ins  But  otu^ 

clerk  t9  the  fame  churchy  who  wa&  admitted,  in/lituted,  and  induffed^  P^^^^wU 
by  this  the  prior  is  not  out  of  pofleflion ;  for  he  cannot  have  writ  tQ^p^i^ent  ic 
of  right y  nor  quare  impedit:  for  he  is  in  poffeflion,  and  fo  htjball  ihall  be  ad« 
iave  no  aBion,  but  trefpafs^  or  fpoHation  in  the  fpiritual  courts  be-  ]««>««*  »pM| 
caufe  the  church  is  adjudged  always  full  of  him.  Per  Prifot.  Br.  iZi^/^ 
Prefentation,  pi.  36.  cites  39  H.  6-  20.  tmumtpUU 

fUnmrty^  but 
it  is  always  Aill  Ss  to  him  who  no  right  has,  and  the  •dRiiflion9  inftihition,  and  indufiion  fnp pofipd  ia 
A0€  to  the  porpofe,  if  be  who  prefents  has  not  tide ;  but  the  prior  continues  parfon,  and  the  opinion  of 
the  court  was,  that  the  chorch  is  always  full  of  the  prior,  and  that  the  other  who  was  admitted^  infti- 
tutedy  and  induAed,  was  not  parfon.  J  bid.— Br.  <^atc  Impcditi  pi.  114.  cites  S.  C.-*-"»Hid.* 
pi.  111.  cites 3SH.  6.  u.  S. C. 

« 

%.  7  /?.  8.  4.  ena£ls.  That  recoverors  of  manors^  ts^c*  and  ad* 
vowfonSy  their  heirs  and  ajjjignsy  fhall  have  quare  impedit  for  an  ad^ 
vowfony  if  upon  avoidance  any  dtfturbance  be  made  by  a  firangery  as 
the  recoverees  might  have  hady  albeit  they  were  never  feijed  thereof  by 
prefentation, 

5^  If  ^^  patron  fells  the  fee  oli  the  advowfon  after  the  avoidance y  [  414  ] 
neither  he  nor  his  vendee  can  have  a  quare  impedit,  becaufe  the 
avoidance  makes  it  a  chofe  en  a£lion ;  fo  that  it  does  not  pafs 
to  the  grantee,  and  the  grantor  has  deftroyed  his  a^ion  by  his 
conveyance,  and  fo  none  can  have  it.  Cro.  £.  811.  Hill.  43  £liz« 
C^f  fit  I^eak  v.  Bifhop  of  Coventry  and  Babington. 

10.  Quare 


414  Ptefmtation. 

And.z^         lo.  Q^TtimpQdk  lies Jor  executors.     4  Le.  15.  pL.53*MicIu 
ti*^!'^'  32  *  33«^-  Smallwood  v.  the  Bifliap  of  Covcatrj  and  litcb. 

Salev.  the     ficld. 

Ibihopof 

CfMretttryand  MaHIi.-^Cro.  B.  207.  S.  C— -4  Lc  ftoc.  S.  C>  Ow>  99.  S.  C.  faroHiecf 

SaOa  ▼.  the  Piihop  of  Litchfield.  * 

It  was  laid  that  if  ho/hand  has  an  advowfon  in  right  of  the  wife,  and  the  church  ^r^n^■^tl  voidv  ^ 
the  haibaod  dies,  the  executort  ihall  have  the  prvfeatatioa ;  aod  that  there  ase  maajr  hooka  in  chat 
foiat  i  «nd  AnderioQ  faid  he  knew  that  well»  but  tliac  he  doubted  of  the  lav  is  that  caft.  GoldA. 
17*  pU  itt.  lA  Specot^s  cafe«— — See  (P,  c)  pi.  i. 

11.  A.  prefenfs  S.  and  before  inftitution  revokes  that,  mndpri' 
fents  C.    Quare  impedit  lies  for  C.    Agreed  bj;  alL   Latch*  24s. 

Hili*  22  Jac.  in  cafe  of  Evans  v.  Afcough. 

1 2.  He  that  has  the  nomination  is  ooly  patron,  and  fliall  Iiare  a 
quare  impedit  or  a  writ  of  right,  as  his  cafe  requires.  Dod.  of 
Adv.  66.  Le£t.  12. 


(O.  c.  2)     One  or  feveral,  and  where  two  QizWJmu 

Butn0wth«  I.  T^T  the  regiller  the  king  thMJoin  nviti  mnatber  pcifiKiiai 
common  X>  q^zre  impedit.  F.  N.  B.  32.  (G.) 

-cpiAioniSy  *  *  , 

that  the  king  /hall  have  the  whole  prcfeotment  alone,  and  alone  ihall  have  the  aftioa ;  Wt  Trtfr'Thr 
that  it  Aands  with  reafon,  that  the  Idog  and  the  other  join ;  as  in  a  popular  a^on  the  pmty  ftall  ioe 
for  the  king  and  for  himfelf;  and  the  words  of  the  wnrit  are,  qui  tam  pro  domino  lege,  quam  pro  lcip£» 
fequitur,  ftc.  and  that  in  an  adion  of  debt,  Seo.  and  by  the  fame  reafon  the  king  may  foe  for  himlctf 
and  for  the  party*  And  the  common  experience  is,  that  a  man  Aall  hold  lai^a  in  '•^*-»fyn  with  ifaa 
king,  and  alfo  chattels ;  and  by  the  funs  reafon  they  may  have  the  prcientment  or  advowfia  U  coi»« 

2.  If  a  man  has  an  advowfon,  and  the  church  voids,  and  tvm 
firangers  do  feverally  prefent  their  clerks  to  the  bifliop  to  that  ad- 
vowfon \  the  patron  (hall  have  diverfe  quare  impedits  againft  dicni^ 
if  he  will,  and  fhall  have  feveral  judgments,  and  (hall  recover 
feveral  damages  for  their  feveral  prefentments  and  wrongs  done* 
F.N.B.  35.  (N.) 
Ilote,  They      3.  If  coparceners  male  compo/ition  to  prefent  b^  turns,  and  # 
may  waive   Jlrangei'  ujurps  and  prefenteth  in  the  turn  of  one  of  them,  yet  if 

tjwi'of  die    ^^y  ^*^»  *cy  *^*y  1°*"^  ^^  *  quare  impedit  againft  the  4tnu%er^ 
advowfon      notwithftanding  the  compofition.  F.  N.  B*  36.  (D.) 

and  the  al- 
lotment thereon,  and  prefent  by  a  new  partition.    F.  N.  B.  36.  (D.)  in  the  notes  tfaoe  (a)  citt  ai  £» 
3*  31.    13  £.'3.    Qua.  Imp.  58.  33  £•  3*    Qua.  Imp.  196.  by  Skipw* 


(P.  c)  What  Perfons  may  have  it  upon  the  Difturbanceia 

^Marehnft'  [i.  f  F  the  iaroH  be  difturbed  to  prefent  to  an  advowiba  wUch 
w'  ^  b  he  has  in  right  of  his  wife,  and  dies,  the  feme  (haO  have  a 

y^^A  \nd    quare  impedit  of  mis  difturbance.    3  £•  3.  Quare  Impedit,  57* 
counted  of    3  H.  5.  Quare  Impedit,  71.  adjniued.2 

agreement  to 

frefmt  iy  turn  between  sffiert  of  the  advowfon  appendant,  and  that  he  mtrrred  tlie  one,  tad  this  tsthfl 

Vum  of  his  fcmey  dfcc*  and  the  defendant  deiibadcd  judgment  of  the  writ,  becaufc  it  is  injure  ox^ 


tin  litM  ^  I*  fctt  life  not  sainad;  and  jet  the  writ  awarded  good)  beomfe  mthin^  h  f  he  rteovtreJt 
hat  tb€ ^gfmtimau  aaJ  tut  tht  ad^fonfom ;  and  if  writ  to  the  biibop  be  awarded  agaioft  the  hafon>  jet 
hf  thi«  dbe  feme  ia  not  out  of  pofl'eflion  j  for  flie  is  not  party  to  the  judgmtnt,  ainl  alfo  Ae  it  aided  by 
the  Hatute  of  WeAminfter  1.     Br.  Baron  and  Feme,  pi.  aS.  cites  50  £.  3.  13. 

If  herm  be  fdfisd  9/  gu  advtm/fm  m  jure  txmay  st  in  dower,  and'the  ckmth  inUtf  and  thc/nnr 
Ha  hgfart^t^boMee^  and  after  the  baron  is  difturbed,  he  ihali  have  this  prefencatlon.  Ptr  Tium.  qnnd 
Bon  negatnr.     Br.  Prefcatation,  ^1.  15*  cites  54  H.  4.  ix. 

[!•  GuarSan  in  focage  of  a  manors  to  which  an  advowfon  is  ap-  ^  ■■^»-'  ^ 
pendaatt  if  he  be  diftiirbed,  (hall  have  a  quare  impedit  in  hu  own    ^^  S7^« 
jM»r,  though  he  cannot  nuke  account  thereof.    Time  of  £•  i.  iT^erebT^ 

foL  132.  adpidgcd.]  fuexdiui  m 

ioca^e  of  % 
naoor,  nnto  which  an  advowfon  is  appendant,  and  the  church  Toids,  the  heir  ihaH  prefeat,  and  no£ 
Cbe  jurdfan,  becanft  he  cannet  account  for  the  dune*  F.  N.  B*  33*  (T)— — Jt  feems  the  prefent- 
ment  o^fht  to  be  ia  the  naose  of  the  heir,  and  yet  a  goardiaa  ia  a  quaie  impedit  againft  hixn  majr 
iiiake  Dtie  againft  the  flranger  in  right  of  the  heir,  and  alfo  have  a  writ  to  the  bifhop  thereupon, 
feat  he  cannot  maintahi  qoare  impedit.  F.  N.  B.  33.  ^T)  in  the  notes  there  (a)  citta  19  £.  3.5.  14,  xx. 
a7  X.  3»  8^  a«  S  £•  x*  PicfrntnMmti  zo* 

3.  One  c^mreenir^  upon  agreement  to  prefent  by  turn,  (ball  So  where 
have  qnare  impedit  againft  the  .other  who  difturbs  him  in  his  i'''''^^^. 
tnm ;  quod  aota.   m»  Quare  Impedit,  pL  139.  cites  22  £•  4*  8*    Uon  by  deed 

to  prefent 
bj  taniy  'and  one  of  tbtm^  or  the  grantee  of  one,  is  diftarbed  in  his  tum»  he  may  bring  ^aare  impe. 
dk.     See  1  Salk.  43.  Midu  it  W.  3.  B*  K.  BiAop  of  SaltCbory  ▼.  Phillips.— ~And  xx  Mod« 
3ai*  S,  C* 

4*  Three  jmienanU  were  feifed  of  certain  land  to  which  an  ad^  But  by  7 
vomfin  was  t^pendanif  and  the  one  prefentei  alom^  and  his  clerk  ^^^*  ^^ 
admitted  and  in,  and  after  he  who  prefented  him  diedy  and  after  ufurpation 
intumhent  died,  smd  the  other  two  whofurvived  prefented  and  were  ihaUootdif« 
difturbed,  and  trougbt  quare  impedit,  and  fliewed  this  prefentment  ^^^^ 
for  their  title,  and  admittedi    Brooke  fays,  and  fo  fee  that  the  paaoa. 
prefentatfon  of  the  one  jointenant  does  not  put  his  companion 
oBt  of  pofieffion,  and  adds  a  qtutre  if  it  had  been  an  advowfin  in 
grofs,  and  quaere  if  they  had  been  tenants  in  common.  Br.  Quare 

Impedit,  nl.  3.  citea  27  H.  8.  13. But  by  P.  37  H.  8.  Hor- 

WBod  the  king's  attorney  was  clear  in  opinion,  that  fuch  prefent- 
mem  of  the  one  puts  tne  others  out  of  pofleilion  \  and  Bromic  j 
and  Hales  Serjeants  contra. 


[P^  c  a]    Agalnjl  whom.     By  what  Perfons. 

-fi.}  [3.  'T^HE  chMer  may  have  it  againfi  the  dean  of  their  feve*  Watf.Comp. 
*    ra/ite/>«.   40  E.  3.  28.  b.]  '^,X'.^^. 

cites  S.  C. 

[2.]  [4*  Apriormxj  have  it  againft  the  abbot*  40  E:  3.  28.  b.]  Tht  founder 

efe  ^9ry 
ftafl  hgve  a  mre  impedit  minfi  theJmhfrUr  nd  the  eomeHtf  if  they  difturb  him,  to  prefent  to  an  ad- 
v»«ibo  which  bdoogatb  to  the  houle,  it  it  voids  doring  the  vacation,  wlKrc  the  founder  ought  to  have 
tfietanaporaltlet  during  the  Tacation.  P.  N  .B.  34.  (O)  dtes  P.  9  £.  3. — The  patron  of  an  abbey  prefen- 
tafivo  bffovf ht  a  ^Mre  impadit  againft  the  fnpeilor  (fobprior)  and  convfnt.  F.  N.  B.  34.  (O)  in  the 
jwtn  theeo  (e)  oitti  n  £•  3*  9X^  Unpedi^  157.  18  £•  3.  15.*^.  P.  F«  N.  B.  38.  (G)  cites 
Trill,  jx  £•  t« 

3.  Where 


1 415  ]pcerentacfon« 

3*  Where  guardian  prefents  in  right  of  the  bdr^  noheiber  the 

has  right  or  m  right j  he   who  will  have  thereof  quart  impediti 

(hall  have  it  againft  the  guardian,  and  not  againft  the  heir.    Br. 

Qoace  Impedit,  pi.  47.  cites  7  H.  4.  a$.  37. 

5.  ^.  For         4,  Where  the  king  or  the  pope  prefents^  quare  impedit  ihall  be 

nttoM*^       <i^fl/«^  the  incumbent  atone.    Br.  Quare  Impedit,  pL  47.  cites  7 

dMinot  be      U.  4«  25.  37* 

iiopleaded.  ^ 

Bs.  Quare  Impedit,  pi..  149.  cites  ii  H.  8.  1%.— -^Qaate  impedit  bj  the  Inr^  «C''^  ^  hctthi 
hem  alom,  who  pleaded,  which  vet  Jwnd  fgnin^  fbt  king,  and  it  wat  pleaded  in  ancftf  becaafe  the 
fttrm  vat  not  nawied  in  the  vrit ;  but  *  becaufe  the  writ  was  admitted,  it  was  awankd  that  iht  ptiiA- 
tiff  eat  lode  fine  die.     Br.-  Qiure  Impedit,  pi.  44.  cites  3  H.  4.  25.* 

•[4163 

5.  The  mqfier  and  confreers  of  D.  prefented  the  ma/ler^  and  die 
mafter  and  confreers  of  E,  brought  quare  impedit  againft  the  mafer  bj 
a  Jtrange  name ;  and  it  lay  well,  and  they  recovered  per  judi- 
cium \  ioT  it  was  a  void  prefentment.  >  Br.  Quare  Impedity 
pi.  149.  cites  12H.  4*  12. 

6.  When  a  man  dijiurbs  and  diesj  quare  impedit  lies  againft  hit 
heir  and  the  incumbent^  becaufe  he  (hall  make  'title  and  fitve  his 
pofleiTion :  but  by  fome,  in  quare  impedit  when  the  patron  diet 
as  above,  and  the  plaintiff  proceeds  againft  the  incumbent^  this  (hall 
not  bind  the  heir  of  the  patron,  becaufe  he  is  not  party;  and 
there  is  no  reafon  to  give  quare  impedit  againft  the  heir,  for  he 
does  not  make  any  difturbance ;  and  alfo  the  plaintiff  (hall  reco- 
ver damages  againft  him,  which  is  not  reafonable  where  he  does 
not  make  any  difturbance.  Br.  Quare  Impedit,  pi.  6.  dtesp 
H.  6.  30. 

9.  P.  forbj  7.  Quare  impedit  lies  well  againft  parfon  imparfonee;  for  the 
j^J^^'"*»  church  is  void,  having  regard  to  ftrangers.  Br.  Pknarty,  pi  6. 
6i!!KmA»is  cites  38  H.  6.  20.  Per  Prifot  and  Fortefcue. 

Ao  plea  un- 

lefs  he  fays  of  ,his  own  prefentment,  and  parfon  impai  fonee  is  not  in  by  the  piefentaent  of  my.    Br. 

f^are  Impedit,  pi.  iij.  cites  S.  C. 

8.  One  jointenant,  or  tenant  in  common  (hall  not  have  a  quare 
impedit  for  the  advowfon  which  they  have  in  common  or  in 
jointure,  if  one  of  them  prefent  folely  againft  his  eompanioa. 
F.N.B.  34.(U.) 

9.  If  A.  wrongfully  by  ufurpation  prefent  B.  and  B.  is  le- 
ceived,  and  afterwards  A.  having  gained  the  patronage  grants  the 
patronage  to  R.  S,  Walmfley  J.  thought  the  quare  impedit  (ball  be 
Drought  againft  R.  S.  which  Anderfon  Ch.  J.  doubted.  2  Le.  58. 
Mich.  saEliz.  C.  B.  in  cafe  of  Hall- v.  Biihop  of  Bath. 


Sfc  (N.  0  [P.  c.  3]     Of  what  Thing. 

[l.]  [5,  iF  there  be  a  prefentment  to  the  appropriation  by  1 
*  ftranger,  and  the  clerk  induced,  yet  the  patron  of 
the  appropriation  cannot  have  quare  impedit^  becaufe  he  cannot 
be  put  out  of  poffcDion.    44  E.  3.  33.  b.jj 

5  [2]  i^' 
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t^l  C^'  -^  quarc  impcdit  lies  of  'difree  chapel  which  a  man  has 
hf  tbepatem  of  tbt  ling^  if-  the  (heriff  will  not  put  hitn  in  pollef- 
fion.  14  H.  4.  II.  b.] 

[3.]  [7*  A  quarc  impcdit  lic$  of  an  bofpitaL    i%  E.  3*  !•]  W«i:com^ 

430.  cap.  22 •  cites  S.  C.  «ad  R^ift*  Orig.  31.  •• 

[4.]  £8.  If  it  be  brought  againjl  the  incumbent  and  B.  as  patron^  Br.  Qoare 
ii  is  no  plea  fir  the  incumbent  that  C.  pre/entid  him,  upon  whofe  ^™P*«*!^  P*- 
prefentmcnt  he  was  inducted ;  for  he  has  named  a  dillurber^  and  s.  c.  per 
complained  of  a  difturbance  by  him.    22  E.  4.  44.  b.  (R*  quaere  Bn«n»  chat 

tmAex  tmA  aa  mcumbenc  the  wnt  U  good  5  for  the  pbiotiff  is  not  difhirbed  by  C.  but  by  Bi  and  there 
ft  00  MafonCo  have  adion  agsinft  him  who  does  no  wron({  to  the  plainciff,  and  therefofe  was  held  good* 
And  Braoke  fays,  10  fee  that  the  writ  is  gotd  agawft  difiurhtr  fmd  hicumhemtj  tbmtgh  tb*  difiurUr  it  jm 

f  5.]  [9.  A  quare  impcdit  lies  of  a  deanery  by  the  king,  though  Watf-Comp. 
ii  be  eUaiue  ^  others.    1 7  E.  3.  40.  adjudged. J  ^'J'j  ll^^^ 

.    cii»s  S.  C 


{Q^c)  Of  what  Things,  znd  Jor  what  Caufcs  it  may  [  417  ] 

be  brought.     And  what  will  ♦  be  fufficient  Seifin  •sce(R.c) 

to  maintain  it.     In  what  Cafes  it  is  f  neceflary  to  ts«c(s.c) 
have  Seifin. 

[l.    JF  a  man  creates  a  church  at  this  day,  and  is  difturbecf  to  pre-  WatCComp. 

^  fent,  he  cannot  maintain  quare  impedit,  becaufe  he  can-  '°*^'  ^^*' 
not  allege  a  prefentme^t.  Dubitatur.  20  E.  4.  14.  b.  Contra  21  cites  S.C.-I 

£•  4*  3O  Amanihaii 

not  have 
^ars  impedic  if  he  cannot  allege  a  prefentment  in  himftlf  or  ia  hit  anceftorsy  or  in  another  perfon* 
from  whom  he  claimed  the  advowfon,  and  ihat  in  his  count,  unlefs  in  fpecial  cafes;  as  if  a  man  at 
this  day  \  ertB  a  church  paruh'ial  by  a  licence  of  the  king  or  other  chanuy,  which  (hail  bs  prefent- 
abky  &c.  If  he  be  difturb^d  to  piefent  to  the  fame,  he  fliali  have  a  quare  imped! Ct  without  alleging  of 
psdbitiDCiit  10  any  peribn,  and  {hall  count  upon  the  fpeciai  matter.  F.  N.  fi.  ^3.  (H,)-^-— «— ^Vatf. 
Cosnp.  lac.  8vo.  44%.  cap.  iz.  cites  S,  C,  and  fo,  the  doAor  fays,  he  fuppofes  the  law  is  now  takca 
to  be.  |S.  P.  if  be  be  dlfturbed  tu  prefeat  at  the  firft  time,  he  fliall  have  quare  impedit  with* 

swt  alleglBg  preleotment.     2  And.  50.  in  pi.  37.  in  cafe  of  Sir  Thomas  Cecil  v.  Hall. 

|[2«  If  advowfon  be  granted  by  parliament,  he  (hall  have  quare  Br.  Qjure 
impedit  pnefcntare  upon  the  matter.    21  E.  4.  3.  b.  16  H.  7.  8.]     Impedit,  pi. 

'  41  E.  4*  X.  3.  per  Choke.  Watf.  Comp.  Inc.  Svo.  442.  cap.  zi.  cites  S.  C— —  S.  P.  that  he 

dball  have  quare  impedit  without  alleging  prelentment  before.  2  And.  50.  in  pi.  37.  cites  S.  C* 

In  quare  impedit  to  prefent  to  the  church  of  St.  Andrew  Wardrobe,  plaintiiT  declsred,  that  by  tha 
mOt  22  Car,  i.fQr  re-buUdlng  Lond'.tij  it  was  tna&ed^  that  the  parijhes  oJ'Ht,  Andrew  ffardrche  and  St. 
jSnnt  BUckfriars  fxmld  he  unitul,  and  St.  Andrew  Wardrobe  to  be  the  church  to  be  itbailtf  and  the 
pariih  church,  and  the  patrons  to  prefent  by  turns f  and  the  JSrJi  prefentation  to  be  by  the  patron  of  thii 
tburcb  tbt  endowment  of  vfbicb  %oas  of  the  greatiji  value,  vfhkh  was  that  of  St.  Andrew  ;  that  i  July 
25  Car.  2.  the  incumbent  of  St.  Andrew  Wardrobe  died,  and  that  the  king  as  pztfoa  prefented  J.  S. 
avfaich  was  the  firft  avoidance  after  the  z€t^  that  J.  S.  died,  whereby  it  belonged  to  tlie  plaintiffs  (pa^ 
trona  of  Biackfriars)  to  prefent  a3  in  their  turn,  and  that  the  defendant  hindered  them  ;  the  biihbp 
«lauoed  nothing  but  as  ordinary  j  and  Blake  the  defendant  demurred  to  the  decWanon,*  for  that  ig 
did  110/  appear  that  the  pla'ntiffsy  or  any  by  nvhom  they  ciaimed,  had  prefented  tOy  or  ever  were  in  poffeffinn  of 
fbe  I  church  of  Biackfriars )  and  that  fuch  a  prefentation  muft  always  be  alleged  in  a  qua.  imp.  As  to 
ibii  it  was  iaid,  that  this  being  aa  uaIoq  by  a<A  of  parliament^  yyhich  appoiats  thac  the  patr.ns 

ik4 
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ftall  pfefent  bj  tnrnfy  Mil  that  the  gfeater  value  Ai^mM  picCeat  lirft,  dus  «w  ao%  ncBiflhy  W  tt 
cafe;  to  which  the  court  faid,  that  the  ad  did  not  intend  to  veftore  a  tide  to  one  who  ImA  loft  h 
bj  ufurpation,  but  to  leave  the  tide  as  it  was  before ;  and  perhaps  bcfc  might  have  been  rfip^Miw 
before  this  z£t  nude ;  and  if  fo,  then  the  aforper,  and  not  the  plaintiffs^  is  patroa  iHtfain  the  sft 
tili  they  had  regained  their  right  by  a  writ  of  right  of  advowioo ;  and  thaiMpon  if  wo  a^ioofwed  to 
be  Ittthcr  aigued.  But  judgment  was  afterwards  given  for  the  plaintiff  upon  this  point,  md  aAnned 
ift  error  in  B*  R.  bat  severl'cd  in  the  Honie  of  Lords  on  a  writ  of  error*  3  Lev.  435.  Hill.  7  W.  3* 
C.  B.  Reynoldibn  &  ai.  v.  Biihop  of  London  and  Blilre.  |  [The  word  is  (vicatagc)  ;  bat  in 

this  cafe  of  onion  by  a€t  of  pariiaroent^  and  the  leAonr  being  appropriate,  tb^  court  faid,  tlwy 
would  intend  it  a  church  now  witliin  the  meaning  of  oie  a^  and  thexnfoct  J  tfaoofbt  it  bccnr 
here  to  ufe  the  word  (church).} 

Br.  Qgare  [  j^  If  the  king  be  entitled  to  ^e  adTOwfoa  ij  effice^  b»  floB 
itsTdttsxi  ^^^  quare  impedit  nmthout  prefentatton.  ai  £.  4.  16H.  7.  3.} 

£•  4.  r.  ).  and  diis  9M  well  to  an  advowibn  in  groft  as  to  an  advowlbn  appendant,  and  by  all  tht]aC> 
tfses  the  king  is  pairoa  by  the  office  till  it  be  travetfed  in  Chiacery.  ■  iWatf.  Conap.  Inc.  tti* 

44a*  UBf*  as«  cites  Cnse  cafes. 


WatCConp.  [4*  A  ftc9oerjin  quare  in^JBt  agcnnfi  B.  and  damages  fir  tw» 
Inc.  Svo.  jpArr/  becaufe  the  church  was  fuB  of  C.  is  a  good  tide  in  a  quare 
StlsS^c^  impedit  after  the  death  of  B.  without  alleging  pfcfeotmciic^  4a 

See(R.o)     £.  3.  8.  b.] 
pL  3. 

WatCComp.  [  j^.  But  in  this  cafe,  if  he  had  once  prejented^  and  the  dmrA 
44^  wmTi*  fi*^  ^fi^  ^^  recovery  of  his  prefentment,  this  rccorcry  is  not  fwt 
citn  sTc* '  ficient  title.   42  £•  3.  8.  b.] 

[418  ]  6.  If  an  abbot  has  been  parfin  in^arfonee  time  out  of  mind» 
♦Bothtranf.  and  aftcTwards  the  abbey  is  *  JKffolvedf  he  of  whom  the  adrowfoa 
7^^^.  is  holden  (hall  prefent,  and  if  ditturbed  Ihall  have  a  quare  impedit, 
bat  the  '  without  alleging  of  ativ  prefentment  in  the  countj  but  fhaU  (hew 
j^rench  it     thc  fpccial  matter.  F.  N.  B.  33.  (K.) 

(djilblvcd}. 

7.  If  a  man  be  dtjfetfed  of  a  manor  unto  which  an  advowfim  is 
appendant,  and  the  advonvfon  becomes  void,  the  diffeifte  may  pre&nt 
and  have  a  quare  impedit,  though  be  has  not  entered  into  dbc  ma- 
nor.   F.N.B.  33.  (QJ 

l«  (Q;.0    (R.  c)     What  will  be  fufficltnt  Seifin  to  maiatam 

this  Writ- 

[i.  ^HIS  writ  is  all  in  the  pofleffion,  and  the  prefentment  is  the 

p^Jfd}^^^*  21 E.  4. 2.] 

f  1.  If  my  clerk  be  inftituted  and  not  induSed,  when  it  vwdt 
again  I  may  maintain  this  writ.  38  H.  6.  15.  b.  by  Mark.] 
f*-— ^^-i«-^       [3.  A  recovery  in  quare  impedit,  without  a//eging pre/entment,  is 
tF®J' 377-  not  t  fufficicnt,  becaufe  it  lies  aeainft  the  deforceor,  who  claims 
WatfGonip[  nothing  in  the  patronage.    %  39  R.  6.  2$.  b.] 

Inc.  Svo. 

443.  cap.  11.  cites  S.  C.  ■  S.  P.  for  be  Iball  vKOfver  only  the  pfcicalBti«i  in  tbia  wrk }  ima 


tKv9try  hi^ifrkrfrigkt  4f  rndtr^wfiMf  is  a  good  title  without  prdentmcnt»  bccanfc  tbcrt  be  Iball 
ir.  Qeaie  IiOfedjty  pi.  142. 


the  adwwfoB.    Br.  Qeaie  Iiofedjty  pi.  142.  cites S.  C— — *{  F.  N«  B*  36.  (D.)  ■  ■■■See  (i^c) ft.  f> 

fr.  Quare        [4.  A  prejentmcnt  by  lapfe  to  tie  ordinary  is  fufficicnt  lidfin*  9  H« 

diet  21  H«  6*  44.    PerCitfitti* 

[5.  A 
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tj*  Aprefentment  before  time  of  limitation  is  not  fufEcient  j  beciufc 
Iris  not  triable.  20  £.  4. 15.  42  £•  3.  4.  b.  Admitted.  17  £.  3. 
11. 14.  b.] 

[6*  If  an  abbot  had  an  impropriation  time  'whereof  memory y  &c.  WatfCoinp. 
and  after  the  abbey  is  dijjolvedy  this  perpetual  incumbency  is  not  fuf-  ^"^'  ^^°* 
ficient  feiGn  for  the  patron ;  for  it  is  not  prefentativc.    Dubita-  tucs^fcf ' 

tur.     20E.  4-I5.]  Bat  if  the 

king  be 
feifcd  of  an  tdvowfcn  which  has  been  ever  held  appropriated,  he  /hall  have  quare  impedit  without  al- 
kgiogany  prefentation.     Watf.  Cotnp.  Inc.  Syo.  442.  cap.  22.  cites  17  £.  3.   10.  b*  20  £.  4.  I5« 

[7.  If  a  man  prefenU  toa  prebend^  and  after  the  name  is  changed^  Quare  im- 
vet  the  faid  prefentment  is  fufficient  feifm  to  maintain  a  quare  l]"^^^  ^^iiA^^ 
impcditupon  the  new  name.     50  E.  3.  26. J  tcuntcdbivj 

the  bijhop  of 
St.  David's  'soaspAtrw  of  a  benefice  in  the  church  of  A.  called  the  preheni  <%fG,  ar^  that  fueb  a  hijhoppre" 
JiKtfd  to  it  by  name  of  prebend ^  ard  {^fter  the  hUhc^  ly  ajj'crt  cf  Hi  clavier  ^  and  the  chapter  of  A.  made  it 
a  trtafiry  by  name  of  dignity ^  and  amtexed  it  tc  the  k:jh'.t>ri:  j  and  after  the  king  rehearfing  the  crdinanccy 
rvipedf  granted,  ard  cor^firmed  the  fame  thing  accoriiingly,  and  that  it  fljould  be  named  treafury  ac 
cofilingily,  and  that  J.  B.  incumhent  there  died,  by  wh-ch  it  voided,  and  remained  void  till  the  rrw- 
fvahiei  came  into  the  hands  of  the  king  by  the  d.*ath  of  T.  G.  b'ljbop  there,  and  yet  is  void,  and  fj  it  be- 
longed to  him  to  prefent.  And*fo  fee  that  a  voi  lance  which  belongs  to  a  biftiop,  who  dies  before  he 
prdentfl  thereto,  ihall  afterwards  belong  to  the  king,  quo<l  notaj  and  the  dtfendanc  demurred,  be» 
raafe  it  w«  never  put  in  ure  by  the  name  cf  treafury  hy  any  tfhop,  therefore  the  ling  ovght  to  have  made 
title  by  name  of  prebend  and  not  of  treafury  j  for  durir.g  the  lire  of  J.  B.  incumbent  of  the  prebend,  the 
bifhop  is  only  a  patron  as  of  prebend  a::d  not  as  treafury,  t>il  a  bii)\pp  hzs  put  it  in  ure  by  fuch 
Bame;  &  non  allocatur ;  but  writ  to  the  biihop  awarded  for  the  k:ng.  Br.  Quire  Imcedit,  pi.  4.2. 
cites  50  £.  3.  a6.  Br.  Ptcfentati-  n,  pi.  lo.  cites  S.  C.    Br.  Alienations,  pi.  3.  cites  S«  C.   »    ■■ 

>Vatf.  Comp.  Inc.  8vo.  442.  cap.  22.  cites  S.  C. 

\%.  If  prefentment  be  to  en  advoivfony  and  after  it  is  appropriated^  [  419  ] 
e^nd  a  vicarage  made  in  the  fame  churchy  the  prefentment  aforefaid  Br.  Quare 
is  fufficient  to  hare  .quare  jmpedit  for  the  vicarage,  without  other  ^'"P«^"»  p^* 

^  /•!•  T»  T^  42,  Cites 

prefentment  for  the  vicarage.     50  li.  3.  27.  J  s.  c. 

[9.  If  prefentment  has  been  to  two  churches^  and  after  they  are  Br.  Quare 
iinitedy  He  who  is  made  patron  by  the  union  may  have  quare  im-  ^™P«f"»  P^» 
pedit  for  this,  without  other  prefentment.     50  E.  3.  27.  J  s?'cT" 

[10.  The  fame  law  ^here  a  church  parochial  is  made  collegiaL  Br.  Quare 

COE.  3.  27.]  Imped.t,  pi. 

''•''-'  42.  cites 

S.  C.< pi.  lo.   in  Roll  IS  placed  aAer  the  fub-divldon  of' (In  whom),  but  it  feemi  more  properly 

piKci  before  it,  at  here  it  is  done. 

In  whom. 

[it.  The  prefentment  of  the  grantee  of  the  next  avoidance  is  fuf-  •Br.  Quare 
Eclcnt  title  for  the  patron  in  fee  to  have  this  writ.  ♦  9  H.  7.  .23.  J"^^^J[j,^'' 
Co.  5.  Countess  of  North.  97.  b.  adjudged.]  s.  c.    ■"- 

Watf.Comp. 
Inc.  8vo.  444.  cap.  22.  cifes  S.  C— —  S.  P.  for  he  made  it  in  right  of  the  grantor,  and  therefore  it 
fliJil  icrve  for  him  to  make  title  In  q-^are  impedit.     5  Rep.  97.  b.  Mich.  39  &  40  Elia.  C.  B.  th« 

Ccufttf-.s  of  Korthumbcrlanrs  caic.— — Mo.  456.  S.  C— — And.  48.  S.  C. Cio,  E.  5XJ. 

S.  C.         See  pL  15.  infra. 

[12.  It  ought  to  be  alleged  in  the 'plaintiff,  or  in  him  whofe 
ePtate  he  has.  21  £.  4.  2.  b.j 

Vol.  XVII.  I  '\  For 
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For  whom. 

Br.  Q^are  [I3.  A  grantee  of  the  next  avoidance prefentSy  and  after  the  har 
iTr  d^ttt*'  'if  ^^^  grantor  grants  the  next  avMance^  the  faid  itfcfcntmcnt  U 
S.  c.-l—    fufficicntyZ>r  the  grantee.    9  H.  7.  23.3 

Watf.Comp. 

Inc.  8vo.  445.  cap.  22.  cites  S.  C« 

Watf.Comp.  [14.  So  if  grantee  of  the  next  avoidance  prefents,  and  after 
It?,  m  grantor  grants  the  adv9wfon  to  A*  who  grants  it  to  B.  the  faid  prc- 
ai.  c:tc«  lentmcnt  is  fufficicnt  for  B.  in  this  writ,  without  alleging  ptc- 
S»  c.  fcntmcnt  in  the  grantor  or  A.  Dy.  i.  2.  Ma.  106.  18-] 

See  pi.  II.  [ij.  The  presentment  of  grantee  of  next  avoUofue  is  fufficient 
SccTlTTJ   fi'^  grantor  and  his  heirs.    Co.  5.  97.  Adjudged.] 

|>l.  3,  4.  infra.— >In  quare  impedit  the  p'tmttff  e§itnteJ  that  bis  mncefiw  was  fifid  of  the  advow^  and 
his  clerk  in,  and  afttr  U  granted  the  advowfon  to  J.  S.fcr  lift,  the  church  voided,  J.  S>  prtJoKtd  and 
his  clerk  in,  and  J,  S>  dud,  and  after  the  church  veided%  by  which  the  plaintiff  as  heir  •/  tit  OMceflfr 
frefftJcdf  and  the  dcfcidant  difturbed  him,  and  it  was  heid  thit  ht Jball  ailegc  the  9ae  frtjtmiat'tm  aad  tbi 
$ther\  for  the  prcfcntarion  of  the  tenant  for  life  does  not  make  title  to  the  plaintiify  nor  the  p?efeatatMii 
of  a  guardian  or  termor,  ard  ibt  dcfeadant  anftvetcd  to  tkejirfi  frejentatiom,  and  bad  iffite  upon  It,  ami  oat 
upon  totb.  And  per  Littleton  he  ought  to  anfwer  to  both,  but  the  iCTiae  ihall  be  up<m  the  firft  only,  and 
die  plaiotiA  ihall  not  reply  to  him  to  the  fecond  prefentment.  Br-  Quare  Impedit^  pi.  129.  cites  7  £.  4.  ao. 
The  books  are  not  diredliy  that  prefentment  alleged  in  the  grantee  is  not  good;  but  that  wbcrea 
prefentment  is  allej|ed  in  the  grantor  and  grantee,  there  the  prefentment  in  the  grantor  is  only  tiaver- 
fable  J  for  that  is  the  principal,  and  the  alleging  of  the  prefentment  in  both  is  not  double*  Cro.  E.  %i%. 
Mich.  1%  Sc  39  Eliz.  C.  fi.  Fitton  v.  Hall. 

Br.  Qttarc         [i(y.  If  tenant  for  years  prefcnts  during  his  temiy  this  is  fuffi- 

j^^^k'cs^'  cicnt  for  him  in  reverft^n.  22  E.  4^  9.b.J 

»2  E.  4.  8.        [17.  So  if  lejfeefor  life  prefents.  22  E.  4.  9.  b.] 

Per  Choke.        j-,g,  ^o'xi  tenant  at  will  prefents.  22  E.  4.  o.  b.l 

Inc.  8vo.  445.  cap.  22.  cites  S.  C.  S.  P.  and  with  this  agree  divers  opinionv  in  7  E.  4*  20. 2a  L 

4.  9.  b.  16  i-I>  7.  18.  a.  9  H.  7.  23.  Brook  tit.  Quare  Impedit,  122.  13  Eliz.  D.  300.  And  traeitb, 
that  it  is  genera'.iy  undetftood  in  our  books,  that  where  tenant  for  years  or  for  life  brings  ^uare  impefl, 
he  ought  to  alif  ^e  feifin  in  him  who  has  the  fee,  and  this  is  regularly  true ;  and  yet  preAxtatioBf 
by  thcmfclves  (utfice,  as  appears  S  H.  5*  10.  and  this  refolutlon  does  not  impugn  the  liud  raJe;  iv 
prefentation  of  the  grantee  of  the  next  avoidance  being  made  in  the  title  and  right  of  tbe  gractor, 
lliall  ferve  as  well  for  him  as  his  own  prefentment,  and  Is  tantamount.  5  Rep.  98.  the  Cooxitefs  of 
Northumberland's  cafe. 


[  420  ]  [19.  So  if  a  guardian  prefents  during  the  wardfhip.  22  £'4- 
Watf  Comp.  p.  b.  though  the  kine  be  the  guardian.  And  fo  42  E.  3.  4.  b. 
iTc  ca°'      where  a  manor  dejcenas^  and  no  prefentment  has  been  before J\ 

22.  cites  S.  C.->  But  per  Brian  clearly,  the  pLIntiii*  in  quare  impedit  fjatl  tdltge  a  prefentptenf  rf  bit 
anccjic*-  over  and  aloz'e  tbf  prrjtfitnent  of  the  guardian^  and  otherwife  ill,  and  dierefore  (balinolbwe 
'  quare  impedit,  but  it  is  puC  to  the  writ  of  right.     Br.  Quare  Impedit,  pi.  139.  cites  22  £•  4-  8. 

WatfComp.  [20.  So  if  the  king  prefents  in  right  of  his  wardy  though  tbi 
Inc.  8vo.^  ivard  has  no  rights  this  ufurpatiou  for  the  w^rd  is  fuflBcienc  pre- 
citess.c.—  fcntment  for  the  king,  if  it  becomes  void  during  nonage,  and 
The  king     for  the  hcir  after.    42  £.  3.  4.    Contra  21  £.  4.  9.  b.  as  to  the 

brought        j^ejr.l 

•lit,  ^xiA  counted  of  a  preftntatlea  of  J  S,  who  was  fcifid  h  fut  Sec.  and  pf  %  9ibirs  in  hk^if^ 
':vi:rd  of  the  heir  of  the  faid  7.  B-  and  that  tbe  church  is  now  ▼uid,  atfd  it  belongs  to  him  to  P****** 
and  the  detendant  diibirbed  oim«     Cau«4.  Uid^  the  tlerk  alleged  by  tbe  king  u  bt  imftinttd,  *c*  ^ /^ 
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Jfcjrf  y.  5.  tt'tfJ  not  rtceU'e.i  nor  wjlituted  hy  the  priJcKtativ.  ofJ.S.  and  kfceins  to  be  a  food  plea  y  for 
the  2  pitfeatments  of  the  king  durih|^  cuftody  did  nop  make  title  to  him  nor  to  the  htir,  without  alleging 
fihfin  by  tbc  prefentmenc  in  the  anccitvr  of  the  heir,  or  in  the  feofior  of  the  anccilor  of  the  heir,  et 
adjorucisr*  Br.  Quare  Impedic,  pi.  143.  cites  43  £.  3.  4. 

[[21.  A  prefenttnent  by  the  hi/hyp  at  patron  is  fufficient  ^  for  the  ^^'  Q5*« 
hlng  to  maintain  a  quare  impedit  to  the  church,  when  the  tern-    ^^\^^ 
poralties  come  into  the  hands  of  the  king  for  vacancy  of  the  bijhop^  •  poi,  .-g^ 

ric*  50  E.  3.  26.]  ' y ' 

pi.  42.  clitis 

S*  C— Watf.  Comp.  Inc.  8vo.  446.  cap.  22.  cites  S.  C. If  the  bifliop  dies,  and  the  advov.lbn 

happens  void  before  hi;*  death,  the  king  ihail  prefcnt  unto  the  fame  by  reaibn  ot  the  tcmporalties,  and  not 
the  biihop's  executors,  f.  N.  B.  33.  (R)  cites  8  £.  a.  Prefentmenty  10.  39  £.  3*  zi» 

[22.  A  prefentment  by  the  father  is  fufEcicnt  fir  the  nvife  of  the  Watncomp. 
fon  tenant  in  doiver  thereof.   14 H.  4.  12.  admitted;  and  alfo  for  JJV  cap."i». 
the  2d  baron  in  right  of  the  feme.   14  H-  4.  I2.J  cites  S.  C. 

23.  If  the  eldejl  fon  hy  mtfr/i  venter  prefents,  and  dieth  with- 
out heir,  and  afterwards  the  church  become  void,  the  younger  by 
the  id  venter  (hall  not  prcfent,  nor  have  this  advowfon;  but 
Devon  faith,  if  a  man  hath  two  daughters  by  divers  venters y  and 
they  enter  and  make  partition  to  prefent  by  turn,  and  one  dieth 
without  heir,  the  other  filler  fliall  be  her  heir ;  quod  fuit  concef- 
fumj  but  after  the  partition,  if  one  fiftcr  hath  prcfentcd,  and 
afterwards  died  without  heir,  it  feemeth  her  filler  of  the  half- 
blood  ihall  not  be  heir  unto  her.  F.  N.  B.  36.  (£.) 


(S.  c)     In  what  Cafes  there  needs  a  Seifin*  SecCQ^^a) 

£1.  tF  the  ling  be  efititled  to  an  advowfon  by  office  he  fliall  have  Watncompw 

-■'  quare  impedit  without  prefentment.   21  £.  4*  16  H.  7.  3.  ^"^*  ^^o* 
Contra  17  E.  3.  10.  b.  ii-  14.  for  there  a  prefentment  is  al-  dte»s?c.** 
leged  add  traverfed,  and  the  traverfe  allowed  per  Curiam,  where  See  ((^c) 
the  king  makes  title  by  the  feifing  by  office  of  the  pojffeffion  of  P'*  3* 
prior  alien y  and  the  prefentment  alleged  in  the  procurator  ofiheprior^] 

[2.  But  17  E.  3.  14.  b.  it  is  faid  that  if  the  efcheator  feifes  art  Watf.Comp, 
advowfon  upon  particular  command  to  feife  it,  the  king  may  have  J^^  1^°'^^ 
quare  impedit  without  alleging  any  prefentment }  for  the  feifure  cites  s.  c. 
makes  title  without  more.] 

[3.  If  a  man  recovers  in  ivrit  of  right  of  advowfofl,  and  has  Watf. Comp. 
execution  J  he  may  have  quare  impedit  withoilt  alleging  any  feifin;  ^"^.L^ia 
for  the  recovery  fufficiently  enough  affirms  his  right.  14  £.  2*  citess«c.-^ 
Quare  Impedit,  171.  Adjudged.]  5-  ^'  *  And. 

•  pi.  37.  in  the  cafe  of  Sir  Tho.  Cecill  v.  Hall.  — p  A  man  (hall  have  quare  impedit  ugon  a  reentry  ij 
difatM  In  writ  of  right  of  ad^K,*tvJon  without  allegihg  any  prefentment  \  by  all  the  Joftices.     Br.  Qjiaro 

linpedit,  pi.  138.  cites  21  £.  4.  1.3. And  v/herc  coi/ufiw  ib  found  agahtft  an  Mot  in  recovery  of 

md%wwJ6nf  the  king  (ball  have  qaare  impedit  without  alleging  prefentment  \  per  Choke  J.  Br.  Quare 
lapedity  pi.  I3S.  cites  ai  E.  4.  x.  3. Set  (0^,*)  pi.  4.  &  (R-  c)  pi.  3. 

[4.  17  E.  3.  10.  It  is  faid  that  he  inay  allege  feifin  in  recovery  WatfComp. 
hj  prefentment  •,  but  it  Ib  not  traverfable.]  ^3*  wp'sa, 

[5.  If  the  ling  feifes  an  advowfon,  which  has  been  held  always  cites  fame 

Ii.  ^  #/• 
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cafes,  and     in  proper  ufi,  he  (hall  have  quare  impedit  without  alleging  any  pre* 
aoE.  3.15.  fentment.     17  E.  3.  10,  b.] 

[6.  If  the  kwg  has  caufe  to  prefent  by  the  tempor allies  of  the  fc- 

Jhopy  he  (hall  not  have  quare  impedit  without  alleging  feifin  by 

prcfentment.   .17  E.  3.  40.} 

[7.  He  who  has  no  right  fliall  not  have  quare  impedit  without 

prcfentment.      17  E.  3.  40.] 
So  of  an  ad.       8.  If  a  church  be  void  at  this  day,  and  the  patron  prefentsy  and 
Vr^r^au'    ^^  difturbed,  he  (hall  have  quare  impedit,  though  he  had  never  pof- 
and  aftcr'the  fejfton  before.     Br.  Quare  Impedit,  pi.  138.  cites  21  £•  4.  i*  3,  Per 
Mey  is  dif.  Catefby. 

fj'vi'd,  I  he 

doHor  of  ihc  advowfoo^d//  have  quare  impedit*     Ibid. 

F.N.B.  34.       p.  If  the  king  recovers  by  quare  impedit,  and  afterwards  rati/lef 

^cw  notes*  ^^^  ^^^^  °f  ^^^  incumbent;  yet  at  the  next  avoidance  the  king  (hall 

there  (d)  prefent,  becaufe  his  recovery  and  judgment  for  him  was  not  «- 

fayi,  Seca  ccuted.     F.  N.  B.  34.  (F)  cites  T.  9  E.  3. 

good  cafe  •*         \  ^ 

that  accords  herewith.     18  E.  3*  2i*     And  fee  9  E.  3.  20« 


Ik}^'^  (T.  c)   What  fhall  be  fufficient  Seifm. 

[i.]  crHIS.nvrit  is  all  in  the  poffejfion^  and  the  prcfentment  is  the 
-*    poflcfiion.     21E.  4.  2.J 

Sec  (R.  c)    ^U.  c)     Quare  Impedit.    Seifin.   By  whom  the  PrC'^ 

Jentment  being  fliall  be  fufficient* 

[l,  'TpHE  prcfentment  ought  to  be  alleged  in  the  plaintiff  or  in 
^     him  whofe  ejlate  he  has,     21  E.  4.  2.  b.] 
King£</.'6.       f  2.  A  prcfentment  ///  him  who  grants  the  advowfon  to  B.  afuT' 
"^t^tdwrn-    ^^^S^^y  ^s  fufhcient  in  a  quare  impedit  brought  by  B.     Co.  Magna 
/•a  of  the      Charta,  3  S  6.  b.  ] 

church  of  [3,  A  prefcntment  alleged  in  the  grantee  of  the  next  avoidance  is 

which'wM    fufficient  in  this  writ.   Co.  5.  Countess  of  Northumberland, 
parcel  of  the  97- b.     Adjudged.] 

pofTcinons 

qF  the  late  councefs  of  Sarum,  (attainted  of  trrafon  by  parliament  anno  31  H.  S.)  m  •ffitt  **i 
by  his  letters  patents  be  gratittd  tbe  ritxi  avoidancff  nomination,  right  of  patronage,  and  htt  ^- 
pofition  of  the  faid  chuich  to  A.  and  B>  cnnjun^iim  &  divifim,  ita  ut  bene  ikeret  afHtm  ad  ecd^am 
fradiciam  cum  priroo  8c  proxims  vacare  contigerit  piajcnfare  N.  M.  &c.  At  the  next  avrndaoce  ihej 
frefettted  the  faid  N*  M,  who  was  admitted  and  inftituted,  and  afterwards  the  king  granted  the  avewjm  tn 
^fie  to  the  duke  of  Scmerftt,  a/id  be  granted  it  over  before  his  attainder,  to  Sir  John  Tb yon,  and  the  ^areh 
beiame  veid  ^  and  whether  Sir  John  Thyon  might  make  to  himt'df  a  good  title  in  a  qoare  impedic  by 
the  prcfentment  aforefaid,  or  not/  without  aliening  a  prcfentment  in  the  king,  or  any  other,  by  vboai 
he  claimed  quare  kene.  D.  105.  b.  pi.  18.  Mich,  x  I'h.  Sc  M.  Sir  JohnThynn  v*  Earl  of  Pcmbtoltc*— 
The  reporter  cites  o  H.  7.  in  qaare  impedit,  and  fays,  he  thinks  chat,  by  the  better  opinion,  be  nay* 
but  that  it  is  a  qucftion  there,  if  the  grants  of  the  advowfon  in  fee  ought  to  fliew  die  firft  deed  of 
grant  of  the  next  avoidance,  or  not?— -^Ibid.  Marg.  pi.  i8*  fays  it  is  void,  and  that  it  wis  fe  ad- 
judged Trin.  31  H.  8.  Rot.  ioo«  in  the  cafe  of  Sir  Godfrey  Fulgleun  t*  Sir  William  Holto.'       * 
See  (R.  c)  pi.  II.  15. 

[4.  A 


Prerentation*  421 

f4.  A  prefentment  alleged  in  a  lijfte  for  life  or  years  is  fuffi-  f  '  *-  ■> 
cient  •  title  in  this  writ.     Co.  5.  97.  b.  Co.  6.     Bred.    57.  b.  *  F"'- j79| 

Impedity  pi.  138*  cites  22  £•  4.  S.  Per  Choke.  See  (R.  c)  pi.  16,  17^  18. 

[5.  So  a  prefentment  alleged  111  a  /^/;^;i/  a/  ivUl  is  a  fufE cient  Br.  Quare 
title  in  this  writ.]  l-npcdit,  pK 

•^  138   citet 

21  E.  4.  8.     Per  Choke See  (R.  c)  pi.  i8. 

[6.  So  a  prefentment  alleged  in  a  tenant  in  dower  or  tenant  bj 
tht  cwtrtefj  is  fufiicient  title  in  this  writ.     Co.  5.  97.  b.] 

[7.  So  a  prefentment  alleged  in  tenant  hyjlatute  merchant ^  Jta^ 
pUy  or  elegit y  is  fuiHcient  title  in  this  writ.     Co.  5.  97.  b.] 

[8.  The  prefentment  cf  the  procurator  af  an  abbot  in  right  of  the  Wacf.Oom?. 
abbey  16  fuflScient  feifin  f(3r  the  abbot.     17  E.  3.  14.     Admitted  ^"^- ^^o* 

^     •'  ^  T  /  J        T  446.cap  21, 

60«  7"'  J  cites  S.  C. 

[9.  So  this  prefentment  by  the  procurator  fliall  be  fufficient^Jr  Watf.Comp. 
the  kingj  he  having  the  pojfejjions  for  caufe  of  w  ir^   the  abbot  being      J 
M  alien,     17  £.  3.  lo.  14.     Admitted  60.     Adjudged  76.]  cites  S.C. 

[10.  So  a  prefentment  alleged  by  the  guardian  in  chivalry  or  Br.  Quarc 
focage  is  fufficient  title  in  this  writ.     Co.  5.  97.  b.]  u^^^  f^ 

£.  3^  37.  See  {R.  c)  pi.  20* 

[  n .  Upon  an  alienation  of  an  advowfon  in  mortmain^  if  the  lordy  F*"^  t*'"*  »• 

of  whom  it  is  held,  at  the  next  avoidance  brings  quare  impedit,  it  t,y°nto  m" 

is  fufficient  for  him  to  allege  a  prefentment  in  his  tenanty  who  advowfon, 

aliened  it  in  mortmain.     21  E.  3.  27.  b.]  ^^^^  P^«- 

^        '         ^  fcnt,  and  he 

has  00  other  reoxdy ;  for  he  cannot  have  writ  of  right  of  advowibo,  becaufc  he  cannot  all^e  (etiia  in 
himfelf  or  hia  ance^or.     Br.  Quaie  Iropediti  pi.  70.  ciiei  S.  C. 

[i2.  If  a  lejfee  for  life  or  years  prefents,  and  his  clerk  inftitutedy 
it  is  fufficient  title  for  him  in  quare  impedit  at  the  next  avoidance 
without  alleging  any  prefentment  by  the  leflbr.  Co.  5.  Specot, 
57.  b.     Adjudged.     Co.  5.    Count  North.  98.     1 1  H.  7.  29.) 

[13.  If  the  king  hcfeifed  of  a  manor  infee^  to  which  an  advowfon 
IS  appendant,  and  the  church  voids,  and  -AflrangerufurpSy  and  after 
the  king  grants  the  manor  and  advowfon  in  fee  to  J.  5.  as  he  may,  be- 
caufe  the  faid  ufurpation  is  not  any  ufurpation  to  the  king  as  to  the 
inheritance ;  and  after  the  church  vciils,  J,  5.  fhall  have  his  quare 
impedit,  being  diiturbcd,  and  make  his  title  by  the  lad  ptefent- 
ment  of  the  king,  without  making  mention  of  the  prefentment  of 
the  ftranger.     Hobart's  Reports,  1 89.  | 

14.  If  two  joint enants  be  of  an  advowfon,  and  the  one  prefents  to 
the  church,  and  his  clerk  is  admitted  and  inltituted,  this  in  rcfpc£k 
of  the  privity  (hall  not  put  the  other  out  of  pofleiFion,  but  if  that 
jointenant  who  prefents  diesy  it  fliall  ferve  tor  a  title  in  a  quare 
impedi:  brought  by  a  furvivcr.     Co.  Litt.  1S6,  b. 


lis 
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(X.  c)    ^t  what  Time  the  Prejtntment  being  fliall  be 

fufficient. 

w«tf.Comp.  |[t.  A  Prcfentment  before  time  ofmemorj  is  not  fufficient,  becaofe 
Inc.  Sjo.^^  t\  j^  jg  pot  .triable.     17  E.  3-  11.  14-  b.     20  £•  4. 15.  42 

citi^  s?c.    E.  3.  4.  b.     Admitted.] 

t  423  ]        [  2.  J?i//  in  fuch  cafe  he  may  allege  the  prefentment  U  he  vntKn 
Watrxomp.  time  of  memory  f  and  then  it  is  good  j  for  the  time  is  net  traxxrfabU. 

44 J. cap. 2X.    17  ^-  3-  14-  D-J 
cices  S,  C. 

(Y.  c)  Quarc  Impedit.     ^/  Wi&^j/  T/wr  it  lies. 

[i  .3   -A  Quare  impedit  lies  againft  the  patron  offer  6  months  ple^ 
-^  fiarty  of  his  incumbent.     18  £.  3.  2.  13.  b.] 
Br.  Qi^a-e  2.  If  ^  man  gives  land  and  advovjfon  appendant  in  tailj  and  the  tt- 

Jaipedft,^  pi.  ^^^j^  ^^  tailfuffers  ufurpationy  luhich  continues  by  6  months  anddia^  the 
c.-l— i^u/  iffue  in  tail  ihall  not  have  quare  impedit,  nor  afiife  of  darrein  pre- 
itthcancef.  feutmcnt  till  thc  next  avoidance.     Br.  Quare  Impedit^  pi.  141. 

man  to  sf-  *  ^    * 

^efriafty  and  dl.f  after  thc  6  menibi  poftj  and  after  the  heir  fuffcrs  othtr  €  months,  be  mar 
prefent,  and  may  have  quare  impedit  or  darrein  prefentment.  Ibid.  —  Br.  Q^are  Impedit,  pL  14S. 
cites  S.  C.  for  upon  appropriation  the  church  remaint  void  to  him  who  has  tide.  Where  a 

roan  makes  difturbance,  and  the  dijlurbcr  afprof>riates  the  edvou'fiiff  there  the  party  miy  hawc  qoarc 
impedit  againft  the  twentieth  abbot  who  is  in  after  the  appropriation,  and  forty  yeart  nhser,  for  all 
thofe  arf  only  as  one  and  the  fame  iocumbent,  and  it  no  pleotfty  which  p«u  a  maa  fram  his  MCdoa^ 
Br.  Quaie  Impedit,  pi.  10.  cites  33  H;  6.  1 1. 

3.  The  king  may  have  quare  imptdit  at  any  time  during  the  lives 

of  the  patron  and  ifictnnbenty  or  of  the  incumbent  only^  notwithftanding 

its  being  after  the  6  months  5  for  nullum  tempus  occurrit  r^  \ 

quod  nota.     Br.  Quare  Impedit,  pi.  39.  cites  47  E.  3.  4. 

Br.  Droit  de       4,  Quare  impedit  by  the  hing^  who  counted^  that  jT.  held  the  ma- 

dtcf  s'  r  ~  ^^'  ^f  ^'  ^f^^^  '"  capite  Hvith  this  advowfon  appendant,  and preftfitedy 

So  it  was  ad-  and  after  the  church  voided,  and  after  he  aliened  in  mortmain,  and  the 

miticd  there  hijbop  of  R.  prefentcd,  and  his  clerk  admitted,  inflituied,  mid  induBtd^ 

^rr/^rnTc  ^"^ '^'^  ^i^^^  ^'^^>  ^"^ '^^^  ^"y  '^'^ihin  the  year  brought  quare  impedit 
comes  with-  ^g^i^l/l  tkc  incumbent  alone,  and  well  per  judicium ;  for  he  may  plead 
in  the  year  againft  the  king  by  the  ftatute,  and  alfo  the  bifhop,  who  now  is, 
1>^' ;'''  ''*  was  no  difturbcr,  fo  that  the  a£bion  docs  not  lie  a^juinft  him,  and 
fnormamy  It  lics  Well  within  the  year  though  the  other  has  gained  pofleffion 
".•"v'*^ch"  ^y  prefentation,  and  this  bccaufc  the  king  in  this  cafe  cannot  have 
yclr /HaH*^  ^•'•/V  of  right,  becaufc  he  has  has  no  right,  but  cnl\  a  title,  by  reafsa 
pot  grieve  of  alienation  in  mortmain,  fo  that  if  he  comes  withm  the  year  it  iuf» 
fiT'fc^"^    fices.     Br.  Quare  Impedit,  pi.  40.'cites47  E.  3.  11, 

that  the  king  by  ufurfafion  nu  avc':ded  by  ary  a&ioa  may  be  out  of  poHcfiion  as  well  as  a  oesa- 
mon  peifon,  and*  fo  is  thc  bcft  opinion  there ;  and  theiefuie  it  feems  that  the  one  ufurpadcn  with* 
in  the  year  cannot  be  an  interruption,  and  a  defcent  cannot  toll  the  entry  of  thc  lord  who  coiect 
lo.  mortmain  J  for  he  has  no  riglit  of  entry,  but  only  a  title  of  entry,  which  may  be  tak««  at  any 
tL-jjc  within  the  year.  Br.  Quaic  ln:peciit,  pj.  4^0.  cites  47  E,  3.  Ii, 
% 


JPcefcntatfon.  4^3 

Qttareimpedit  of  an  advowfon  in  grafs,  the  plaintiff  roiriir^/,  that  y.  M  vai  thereof  fiifeJ  andprefent^ 
tdy  &c.  and  bild  the  advowfon  of  him  }  aitd  after  aliened  to  the  dean  aad  cbapttr  of  H*  by  Kvbhb  be  pre* 
JeMted  by  tbefictute  of  mortmain,  aod  it  it  yet  within  (he  year,  and  the  defendant  Jatd\  that  the  cburch 
nasfuil  by  6  nuntbs  befure  the  writ  purebajed  of  bis  otun  prefcatmtnt ;  judgment  oi'  the  writ ;  and  be. 
caufe  it  is  half  a  year  afoer  the  alienation,  therefore  the  writ  lies  well,  per  Cur.  Br.  Quare  Impedit, 
pU  70.  cites  ai  £.  3.  27.  Br«  Mortmain,  pU  13.  cites  S.  C. 

5.  Quare  impedlt  by  R.  H.  againjl  5,  and  three  of  them  brought  Quarcimpff* 

quare  impedit  aga'mft  the  plaintiff  of  younger  datey  by  which  R.  i/..  ^'^^t)\t^' 

prajedy  that  all  may  be  determined  upon  his  writ  of  elder  datey  and  that  againil  B.  B. 

the  other  may  be  difcontinued  or  nonfuited,  and  then  it  was  not  and  others, 

much  denied  j  but  afterwards,  fol.  56.  it  was  agreed,  that  if  they  ^**^  JJ'j'^^jI^ 

cannot  agree  to  difcontinuc  the  laft  writ,  that  then  each  fhall  an-  the  dciciid- 

fwer  the  other  in  both  writs  ;  quod  nota.     Br.  Quare  Impedit,  ants  anfwer- 

pl.i53.citcs..H.6.23&56.  jf',»V4, 

and  affier  die  fame  defendants  faidy  that  they  bad  anotber  quarg  impedit  againft  the  plaintiffs^ 
aad  prayed  thai  tbey  may  anfwer  tbereto\  and  per  Brown,  tbty  fi>aU  proceed  upon  the  quare  impedit  of 
tbefirft  datey  and  this  ftall  make  an  end  of  all  \  for  otherwife  there  may  be  inconven  ence  ;  for  ix.  may 
*  be,  that  the  one  may  be  found  for  the  plaintiff's,  and  the  other  with  the  defenc^anti,  where  it  U  all  of 
one  and  the  fame  prefentation  to  one  and  the  fame  church;  and  Newton  accordingly,  and  no  inconve- 
nience to  any  party  where  they  plead  upon  the  writ  of  elder  date.  Br.  Quare  Impedit,  pi.  79.  cues 
19  H.  6.  6S.  For  where  A*  brings  quare  hnpedit  againji  B*  and  his  incumbtnt,  and  B*  e  contra 

againft  A.  and  they  plead  upon  the  firil  writ,  and  the  other  fet  aitde,  th.ie  if  tbe  title  bs  found  for 
A»  be  pall  have  tvrit  to  tbe  bifl!>op  to  infiitute  bis  clerk  f  and  to  oafi  tbe  otber  if  this  recovery  be  xuitiin  tba 
6  montbs,  and  no  mifchief  to  the  cleric  of  the  defendant ;  becaufe  be  was  named  in  the  writ,  and 
may  have  anfwer  j  and  if  tbe  clerk  of  A.  nvas  in  at  tbe  time  of  tbe  reeovtry  be  needs  no  tvrit  tc  tbe  bijbop^ 
but  Pall  recover  damages  for  tbe  difturbance  \  and  if  B.  recovers  againji  A.  there  ibe  cUrk  of  A.jball 
be  oufied  if  he  was  in  by  bis  ovvn  fuit^  pending  tbe  writ ;  but  if  he  was  in  at  the  time  uf  the  writ  pur. 
chafed,  he  Ihall  be  oufted ;  for  it  was  the  fblly  of  the  defendant  that  he  had  not  pleaded  that  the 

church  vnis  full  of  the  prefentation  of  A.   the  day  of  the  writ.     Ibid. But  becaufe  xhe  plaintiff 

dad  not  aver  tbot  tbefecond  writ  was  of  tbe  fame  prefentation  of  wbicb  be  brougbt  bis  writ,  thereibrs 
each  was  awarded  to  anfwer  to  tbe  otber^s  affion,     ibid. 

o.  In  a  quare  impedit  for  the  king,  though  the  defendant  has  a 
fvrit  to  the  bijhop  againfl  the  king,  the  king  may  have  a  new  qitcre 
impedit  againft  him  of  the  faid  avoidance,  and  make  other  title. 
F.  N.  B.  35.  (P.) 

7.  If  the  dyiurber  prefent  two  or  three  times  within  the  6  months^  Note,  In 
y(ft  a  quare  impedit  lies  againft  the  difturber  upon  the  firft  prefent-  [j^**  ^^^^ 
mcnt,  if  he  purchafc  the  writ  within  the  6  months.     F.  N.  B.  are  to  the 

35.   (QJ  prior,  and 

^^  yet  the  free- 

hold it  in  the  abbot.    F.  N.  B.  36.  (QJ  in  tbe  new  notes  there  (a)  cites  %o  E.  3.  Non-ability,  9. 
14  H.  4.  xo.     Adjudged* 

8.  The  righful  patron  may  have  a  quare  impedit  after  the  6  Fprthein- 
numths  againft  the  incumbent  of  an  ufurper  that  is  in  byfmony^  and  j^ju^^i^^'*** 
in  fuch  cafe  plenarty  for  6  months  is  no  plea.    Per  Cur.  Noy,  25.  thereupon 
in  cafe  of  Winchcomb  v.  PuUefton.  »«  ">=«»/ 

void,  and  fa 
the  church  vraa  never  full  of  the  perfon  of  fuch  clerk.    Watf.  Comp.  Inc.  8vo.  159.  cites  Hob.  167. 

9.  I  Mar.  I  Pari,  2  Seff.  cap.  5.  enafts,  That  the  fatute  of  ^z 
H.  8.  cap,  2,  (of  limitations)^^// /20/  extend  to  a' writ  of  right  ofad^ 
vowfony  quare  impedit^  affife  of  darrein  prefentmcnt^  jure  patrona-^ 

I  i  4 


4H  Iptefentation. 


(Y.  c.,2)    Quare  Impeditv  Where  it  (hall  be  brought. 

S.P.  F.  N.  I.  y^UARE  impedit  by  the  king  agninft  the  bi/hop  of  Sarum  of 
in  the  no^es  ^^  the  prebendary  of  Horton,  and  counted  of  a  voidance  bjrea- 
thcxc  (c)  fen  of  the  temporalties  of  the  hifkop  being  in  the  hands  of  the  kingy  and 
that  the  prebend  voiding,  the  king  prcfented,  and  he  dirturbed, 
and  counted  thatfuch  a  bifiop  prefented  fuch  a  prebendary  who  died, 
and  fo  it  is  void,  &c.  and  it  was  brought  in  IVidftjire  tobire  tbeca^ 
thedral  church  was,  and  not  in  the  county  of  S,  where  the  body  of  the 
prebend f  viz.  the  manor  of  Horton,  ivas,  which  made  the  endrc  pit- 
bend,  and  yet  the  writ  awarded  good  ;  quod  nota.  Br.  Quare  Im- 
pedit, pi.  68.  cites  21  E.  3.  50. But  Fitzh.  Brief,  325.  anno 

15  E.  3.  is  contra,  but  it  is  better  here  as  it  feems;  ior  quare 
impedit  lies  where  the  cliurch  is. 
f  Q\]are  im-       2.  Quare  impedit  does  not  lie  in  Guernfey,  nor  in  f  WaUs,  nor 
brought""*     "^  Other  royal franchifesy  but  it  was  admitted,  that  quare  impedit 
tbecturtyof  lics  in  Durham,     Br.  Quare  Impedit,  pi.  152.  cites  11  H.  6.  3. 

Hertford  of 

mil  advowfon  in  ff^ales,  and  lay  well.     Br.  Quare  Impedit,  pi.  i6.  cites  35  H.  6.  30.  ■  S.  P.  tbat 

it  ihaU  be  brought  in  the  county  adjoining  ;  per  Foriei'cue«  fir.  Quare  Impedit,  pi.  10;.  cites  36  H.  6. 
33.  And  Brook  fays,  the  rcafcn  is  faid  eUcwhcre  to  be  in  as  much  as  the  lords  there  bjve  ae  a^ii' 
rity  to  wiite  to  the  bijhopm  — —.  S.  P.  Co.  Litt.  134.  b.  neitner  ihaii  canufance  be  granted  in  a  ^uace 
impedit,  becaufe  the  interior  court  cannot  write  to  the  bi/hop. 

Quare  impedit  of  the  archdeaconry  cj  St,  D.  in  JValcs  was  brought  in  the  cwinty  of  Iltrefrd  ti  in  tie 
epwnty  next  adp'rAn^  to  the  benrfice  ;  qucd  nota  \  and  the  king  made  title  by  reuf^n  of  tbef^^Mmt  tf 
*  the  bift>cp  cf  St.  I),  being  in  his  tut:ds,  and  fo  fee  tha:  the  bi^op  was  patron  of  the  arcfadcacovy.  Bi* 
Quare  impedit,  pt.  100.  cites  24  £«  3.  4-* 

*  [  425  J 

3.  The  king  may  fue  this  and  every  other  writ  in  what  coart 
hepleafe.    F.N.  B.  32.  (E). 


(Z.  c)    Quare  Impedit.     How  it  fhall  be.     In  what 

Cafes  it  Ihall  be  Frafentare. 


WatCComp.  [x.-  iF  the  fheriff  nvill  not  put  the  patentee  of  tlie  kii 
56*5.  cap. -o.  chapel  in  poJfeffiGn,  the  patentee  ihall  have  qu 

cites  S.C.—  quod  permittat  ipfum  prsefentare.   14  H.  4.  11.  b.l 


king  of  a  free 

quare  impedit 

quod  permittat  ipfum  prsefentare.   14  H.  4.  11.  b.] 

t.^»  If  3  n^^in  difurhs  another  to  collate  to  a  benefice,  yet  the 
^^  '  ^^\  writ  Ihall  be  good  if  it  be  praifentarc,     17  E.  3.  64.  adjudged.] 

S.  p.  And  in  hit  declaration  he  JbaU p>csv  the  Jpccial  matter.  3*%  Qu.tc  Impedit,  pi.  156.  cites  F.  N.  B. 
fbl.  31  &  33. 

f'^*^*i-  ?'  ^".^^^'^^  impedit  the  plaintiff  made  title,  becaufe /'.•?c' tt-.TJ 
i^.i^at&i^  Arwrf  between  J,  N.  and  the  ahbct  of  B.of  the  advcwfon,  and  the 
H.4.  II.  fame  abbot  granted  by  the  fame  fine,  thni  jf,  N.  end  his  heirs  at 
\  ?"t^  ^^^^  ^ w/Wa«r^ ^<i//  f:ame  to  him  his  clerhy  and  he  fhcAl  prefcnt  Urn 
b".  33.  (B)  ^^'^''  '^  ^^^  ^i/^<^Pi  and  alleged fei/ln  accordingly,  and  that  the  church 
fays,  tJjat  is  void,  and  he  named  a  clerk  to  the  f  nbbot,  and  he  would  not 
fh*'*be^  prcfent  him  to  the  bifhop,  and  brought  quare  impedit,  which  was 
^Jcid  pc-      ^i^^'d  permittat  ipfum  iicminarc  clcricum,  &c.  where  it  fhculd  be 

prae- 
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pncfentarc  clpxicum;  and  therefore  the  writ  was  abated*  Br.  mitutipfum 
Quare  Impedit,  pi.  56.  cites  :|:  4  H.  4.  10,  1 1.  &^^^dil* 

his  I  coaat  be  ttiAl  fee  forth  the  fpcciil  matter,  and  it  /hall  be  good.     F.  N.  B.  33*  (B) See  ac« 

cadingiy  1  H.  5.  i,  7.  4  £.  >  69.  21  H.  6.  17.  a.  and  he  ihall  have  a  writ  to  the  bifliop  to  admit 
the  pielentTe  whom  he  has  named  to  ancther,  whtcher  the  writ  be  brought  againft  him  who  had  the 
frefent^ticn  or  ag^itnil  a  liranger,  yet  fee  24.  £.  3.  Quare  Imp.  Z7.  and  2  R.  3.  Quare  Imp.  loa.  chat 
it  lies  not  for  him  who  lias  only  the  nomljiAcion.     F.  N.  6.  33.  (F)  in  tlie  new  notes  tbere  (c). 

I  F.  N.  B#  33.  (B)  in  the  ^e^v  notfs  rhcrc  (d),  fays,  fee  accordin^jly  22  E.  4.  22.  a.  14  £.4.  a. 
b.  and  24.  H.  4.  11.  the  writ  quod  permitut  nominire  was  abated  by  award  in  the  like  "-nfr. 
f  Orig.  ii  (evcfque).— — {  It  ihould  be  14* 

4.  If  a  ii/hop  he  dijlurhed  to  prefent  where  he  ought  to  make  col-  F-N.B.  33, 
lation,  the  writ  fliall  be  quod  permittat  ipfum  prsefentare^  &c»  ^^  'J^^ 
and  he  {hail  count  upon  the  collation.  F.  N.  B.  33,  (D)*    >  there  (a), 

cites  16  F.  3« 
Brief,  660.  Raft.  Entr.  5qi»  17  £.  3.  64* 

5.  The  king  fliall  have  a  quare  impedit  of  the  fub^deaconry  of 
Torky  which  voided  wheii/Ae?  temporalties  of  the  arcbhifbopric  were 
m  the  hngs  handsy  and  the  writ  fhall  be  quod  permittat  cum  pr?e- 
fentarc  ;  and  yet  the  king  fnall  give  tliis  fub-dcaconry  by  his  let<* 
tcrs  patents.  F.  N,  B.  34.  (G). 

(A.  d)    Quare  Impedit.     How  it  (hall  be.    In  lubat 
Cafes  the  Writ  fhall  be  Ad  Ecclejiam. 

[i.  IF  a  quare  impedit  be  brought  of  a  chapely  the  writ  (hall  not  And  becaafe 
**•  be  quod  permittat  prasfentare  ad  ecclcfiam,  but  ad  copel"  ad^ecde.*** 
lam.    8H.  6.  37.  Curia.]  fiam,  the 

opinion  of 
the  Coort  was,  th^t  the  writ  ihoulJ  abate.  Bf.  Quare  Impedit,  pi.  77.  cites  S.  C.  ■■  If  the  king 
be  diftarbrd  to  collate  by  his  letters  patent  unio  his  free  chapel,  he  ihall  have  a  quare  impedit,  and  the 
wri:  ihall  be  quod  permittat  prarfentarr,  &c.  ad  prarbendam  in  his  free  chapei,  &c.  F.  N.  B.  33. 
*  (E).  — .-F.  N.  B.  3  ?.  (E)  in  the  new  notes  there  (b)  cites  16  E.  3.  Brief,  660..^— And  13^4. 
Brief,  S70.  where  ecctclla  ihali  be  intended  a  parochial  church. 

•  [426] 

2.  If  the  clerk  of  a  donntive  be  difturbed,  the  patron  may  have  Br.  Quare 
a  quare  impedit  quod  permittat  ipfum  prxfentare  ad  ecclefiam,  &c.  Impedit,  pi. 
and  declare  the  fpecial  matter  in  his  declaration,    Co.  Litt.  34.  4.  ^\  n^B* 
citss  H.  I  Jac.  B.  R.  Rot.  601,  between  Fairchild  and  Gaybr,  {^  8c\i. 
in  trefpafs.    RefuJvcd  for  the  redory  parochial  donative  of  St. 

Buricn  in  Con. wall.] 

3.  Where  2  cr  3  patrons  are  feifed  of  an  advowfon  to  prefent  hy  Per  Coke 
tuniSy  the  qua.  imp.  fliall  be  prefentare  ad  ecclefiam  ;  for  it  is  but  fa^  Jf /^, 
OTIC  church.    Bui  where  the  church  is  divided,  and  there  are  2  patrom  and 
feveral  patrons  an^l  2  feveral  incumbents  oi  the  fame  church,  fo  fwoincwm- 
that  a  diflin^t  part  cf  the  church  and  tithes  belong  to  each,  in  ^^^^\  j^j^ 
fuch  Ciifc  the  quare  impedit  fliall  be  pr^efentare  ad  medietatemy  ^c.  therof  the 
eccle/^a.    So  in  cafe  cf  a  con/olidation  of  2  or  3  churches  into  one,  P?!!'^"  ^. 
2nd  the  parroTis  now  prefent  by  turns,  fo  as  one  incumbent  pof-  may  h!v« 
fcfles  the  whole,  the  prcfentation  fhall  be  ad  ecclefum.     10  Rep.  wiit  either 
1^6.  Trin.  10  Jac.  C.  B.  Smith's  cafe.  pr«fcntare 

-^  '•     J  ad  medreta- 

tcm  cccV^Zj  or  prsfen^are  cd  tcclefismi  for  quoad  him  it  is  a  church,  ic  Rep.  x  j6.  b.  in  Smith*a 
caic. 

4.  In 


/^26 


ptttmmm. 


4*  In  qutte  impedit  for  the  vicarage  of  B.  in  Deron»  it  wit 
objected  upon  z  demurrer,  that  there  is  a  variance  between  the 
writ  and  the  countj  the  lunt  being  quod  permitiat  eum  prstjentart 
ad  vicariam  ecelefia  de  B.  and  the  conclufion  of  the  deciaraiiati  Is 
quod  ad  ipfum  £.  (the  plaintiff)  ad  eccleftam  pradiEtamJtc  vacanifmj 
i^c*  pertimt  prstfcutarey  &c.  So  that  the  writ  is  quod  permittat^ 
&c*  prse&ntare  ad  vicariam,  and  the  declaration  is  ad  ecclefiam 
pertinet  prxfentare.  But  to  this  it  was  anfwered,  and  fo  refolrcd 
per  Cur.  That  omnis  vicaria  eft  eccleftay  and  that  it  is  fo  held  ex* 
prefsly  in  feveral  books,  and  therefore  no  variance  in  fubftance 
but  in  form  only ;  befides,  this  was  not  (hewn  for  caofe  of  de- 
murrer, for  the  caufe  fhewn  was  want  of  profert,  and  the  pxece^ 
dents  are  as  in  this  cafe;  and  fo  judgment  for  the  pl^tiff* 
Whereupon  defendants  brought  a  writ  of  error,  and  a  bill  in 
chancerjr>  &c.  Carth.  315,  316.  Trin.  6W.  &M.  Rejneli 
V.  Long. 

5.  The  zOt  of  22  Car.  2,  for  rebuilding  London,  enoBed^  That 
ibc  pari/bes  of  St.  Andrew  Wardrobe  and  St.  Anne  Blackfriart 

Jbould  he  united^  and  that  the  firft  prefentation  Jball  he  by  the  patrm 
of  the  (church)  whofe  endowment  is  of  the  greatefl  value.  Now  the 
truth  was,  that  &.  Anne  Blachfriars  was  a  vicarage.  And  upon 
a  quare  impedit  brought  it  was  among  other  things  ruled  by  the 
Court,  that  though  ecclefia  and  vicaria  are  different  things»  yet  it 
appearing  upon  the  whole  record  that  the  reRorj  of  Bladfriars  is 
iippropriatey  the  vicarage  of  Blackfriars  (hall  be  a  church  within 
the  intent  of  the  aft.  3  Lev.  435,  436.  Hill.  7  W.  3.  in  C.  B« 
Reynoldfon  &  aL  v.  Bifhop  of  London  and  Blake. 

6.  There  needs  not  the  name  of  the  fainty  as  ad  eccleGam  de 
Sandi  M.  de  W.  except  there  be  more  churches  in  the  fame  vilL 
F.  N.  B.  32.  (£)  in  the  new  notes  there,  cites  9  Eliz.  Dycr^  259. 
13  H.  4.  872. 

•  Ana  note»  7.  If  a  man  be  difturbed  to  prefent  unto  a  parfonage,  then  the 
fuch  writ  ^jpyJ^  fljjjj]  jjg  •  praecipe,  &c.  quod  permittat  ipfum  prcfcntarc, 
comoioA  &c*  ^  eccleftam^  &c.  for  the  word  ecclefia  is  always  intended  a 
law.  parfonage.    And  if  it  be  a  vicarage,  then  the  writ  is  quod  pcr- 

li^int^'  ^^^^^^  ipfum  prxfentare  ad  vicariam.  And  if  it  be  a  prebend^ 
myv  notes  then  ad  prehendam^  and  if  a  chapel  ad  capellami  and  fo  he  ought 
there  (a),     to  f  name  the  advowfon  as  it  is,  &c.     F.  N.  B,  32.  (H.)  dtes 

ImpcdJt,  183.  ad  Capellam.  2  H.  3.  Grants,  89.  ad  Vlcanam.— f  In  a  qiure  impedit  prcfeatve 
•d  eccJcfiaflDy  it  is  a  good  plea  to  the  writ  chat  it  is  but  a  chapel,  for  f  ccdelia  fiiall  be  intended  a  pariA 
church.     F.  N.  B.  32.  (H)    in  the  new  notes  there  (b)  cites  5  £•  3.  60.  22  £.  3.  ».  a.  iz*  a-  I 

H.  6.  3x.  a.  37.  a.  ti  H.  4.  Biief,  87a 1  S.  P.  in  F.  N.  B.  33.  £.  in  the  new  noCn  these (b) 

cites  j6  £.  3*  Brief,  660.  and  13  H.  4.  Brief,  870. 

[  427  ]  8.  There  is  another  form  of  writ  quod  permittat  ipfum  prap- 
fentare  ad  eccleftam  domus  Sanffi  Martini  Briftol.  quae  vacat.,  &c. 
and  fo  of  an  hofpital  and  the  like.  F.  N.  B.  33.  (G.)  cites  Lik« 
£ntr.  506. 
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(B.  d)    Quare  Impedit.     How  it  (hall  be  hrougbu 

u    A  Writ  may  be  brought  quod  permlttat  ipfum  pr^entare  ad 
^^  cantariantj  without  (aying  perpetuam  cantariam*     17  E. 

3.  12.] 
[2.  So  he  need  not  fay  ad  perpetuam  vicariam.     17  £.  3.  12.3 

3.  A  quare  impedit  lieth  of  a  priory,  or  of  an  abbey,  and  ffae 
writ  (hall  be  qtdod  permittat  ipjbtn  prefintare  ad  prkratumfeu  abba-- 
tiam^  &c.  F.  N.  B.  33.  (F.)  cites  the  Book  of  Entries^  5j^.  an4 
)8  £•  3.    Quare  Impedit,  151.  accordingly. 

(B«  d.  2)     Quare  Impedit  in  general.    At  Common 

Law  J  or  by  Statute. 

}^  /^UARE  impedit  and  darrein  prefentment  ctnnplains  of  chat^ 
^"K^zei  orlyy  viz.  the  prefent  avoidance.  Jenk.  13,  pi.  23. 
2.  Quare  impedit  was  by  the  common  latVy  but  it  was  only  upon  z. 
prefentment,  viz.  induction  5  but  if  the  incumbent  was  to  be  in- 
duced, then  at  the  common  law  a  writ  of  right  ofadvowfon  only 
lies.  Per  Fopham.  Brownl.  x66.  Trin.  4  Jac*  the  King  r, 
Matthev'3. 

3.  In  quare  impedit  both  plaintiff  and  defendant  are  aBors  one 
againtl:  another,  and  therefore  the  defendant  may  have  a  ivrit  to 
tie  bijhop  as  well  as  the  plaintiff,  which  he  cannot  have  without  a 
title  appearing  to  the  Court..  Vaugh.  58*  Trin.  21  Car.  2.  the 
King  V.  Jcrvis  &  al. 

4.  If  the  church  is  full  oi  the  defendant  by  inJUtUtion,  then  it  is  a 
quare  impedit  within  the  ftatute ;  otherwife  it  is  a  quare  impedit 
at  common  law.  Skin.  25.  Mich.  33  Car.  2.  C.  B.  Holt  v.  Hol- 
land. 

(B.  d.  3)     Quare  Impedit.     In  what  Cafes  it  lies. 

2.  |F  the  advowfon  be  in  grofsy  the  tenant  in  tail  maty  have  quare 
^  impedit.     Br.  Quare  Impedit,  pi.  31.  cites  43  £.  3.  24. 
2«  Where  I  grant  one  part  of  an  advowfon  to  S,  and  another  to  W^ 
and  the  third  to  F.  referving  the  fourth  avoidance  to,  myfelf,  in  this 
cafe  quare  impedit  does  not  lie ;  for  the  advowfon  is  one  entire 
thing,  and  we  cannot  join  in  a£lion  \  and  therefore,  if  we  cannot 
agree  in  prefentment,  the  biihop  fhall  have  it  by  lapfe  \  but  of  co- 
parceners, if  they  cannot  agree,  the  eldeft  ihall  have  the  prefent- 
ment.   Br.  Quare  Impedit,  pi.  10.  cites  33  H.  6.  i  !• 
f  3.  Note  when  there  is  no  patron^  as  where  the  prior  is  prieji^  and  is 

'■^€iimittedto  his  own  benrfUe  ;  or  where  my  advowfon  is  alisned  in  mort^ 
main^  and  appropriated  to  a  religious  houfe,  and  the  like ;  in  thofe 
cafes,  I  may  have  quare  impedit,  and  the  plenarty  by  6  months  is 
oapka*    £|:;  Plenarty,  pL  xo.  cites  14  H*  8* 

I  4*  C0/- 
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4.  Collation  by  6  numths  docs  not  toll  qttare  tmpedit^  where  Ac 
plenarty  is  by  fuch  collation,  for  the  ftatute  of  Wcftminfter  2d 
reqiiires  prefentation  in  this  cafe.     Jenk.  281.  pi.  7. 

5.  A  man  cannot  have  quare  impedit  and  darrein  prefentment 
iooy  but  on  the  return  of  the  quare  impedit,  the  darrein  prefent- 
ment brought  after  (hall  abate.  But  per  Hobkrt,  if  he  had  brought 
another  quare  impedit  it  had  been  well ;  and  fo  it  was  received  in 
the  Earl  of  Bedford^s  cafe.  And  per  Hutton,  W.  2.  5.  prove* 
that  he  (hall  not  have  both.  Noy,  i8.  Mich.  15  Jac.  C.  B.  the 
Village  of  St.  Andrew's  v.  the  ArchbiChop  of  York  and  the  Coan« 
tefs,  of  Shrewfbury. 

6.  If  A.  zfpiritual  man  has  the  prefentation^  and  B.  a  layman  the 
nomination^  if  B.  nominates  to  A,  the  fpiritual  man,  C.  a  clerk  to  he 
prefented  over^  and  A,  doth  fo  accordingly,  if  before  Gs  admijfion  A 
nominates  another  to  be  likewife  prefented,  which  A^  ^ff^ffth  ro  do, 
becaufe  A.  hath  prefented  one  already  by  his  nomination ;  B.  fhali 
not  maintain  any  quare  impefdit  againft  the  prcfentor  for  fuch  re- 
fufal  \  becaufe  A.  is  patron,  and  being  a  fpiritual  man  he  cannot 
change  his  prefentation  already  made.  Dod.  of  Adv.  65,  66. 
Led.  12. 


r^A^b  thii'  (^*  ^*  4)  QH^^^  Impedit,  *  Procefs  and  Proceedings. 

•dtion  are 

fummotisyat'  j,  j2  jHI  3.  "C^NACTS,  That  in  ajftfes  of  darrein  frtfentmeni^ 
'^ttdMrefs  ^^'  ^^'  ^"^  in  a  plea  of  quare  impedit^  of  churches  vacant^ 

ptrmftoryt  f  daysfhall  be  given^from  l^io  15,  or  from  3  'weeks  to  3  ^fieeks^  as  the 
by  the Jiatuti  place  Jball  happen  to  be  near  or  far. 

1 3.  The  Jher'tff  muji  fummcn  the  defendant  by  good fuirmoners,  and  return  their  natnes  afett  thf  ar^JMoii  the 
nvrits  are  returnable  from  1  5  days  to  i^  days  }  Tho.  fummons  on  the  firft  writ  may  be  made  et  the  chttrcb 
door,  or  to  the  pet  Jon  of  the  defendant  j  and  alrhough  a  nihil  b:  returned  upon  the  ftrft  fanunoDS,  sttacb" 
menty  ar.d  diftrefsy  yet  if  the  defendant  rrake  dcjauit  upon  the  diftrefs,  a  -writ  frail  go  tz  the  o.p^  00 
the  tide  made  by  the  pUinti/F.     fiiownl.  15S. Sec  the  cafe  of  WiUiams  v.  blower  &  c  contra. 

This  ^€t  eztendeth  not  td  a  writ  of  quare  non  admlHt,  nor  to  an  incumbravit,  but  only  to  theaJUb 
of  darjein  prefentment  and  quare  impedit,  and  the  reafon  thereof  is  for  fear  of  the  iapfe.  2  Inft.  i^4* 

f  By  aifent  of  parties  a  longer  day  may  be  given  than  is  prefcribed  by  this  a(X,  but  that  aiTcnt  m.*ft 
be  entered  of  record.  And  it  is  to  be  obl"e;vcd,  that  by  the  common  law  grrat  4'^.ays  be  diiali^TwrJ 
in  four  kinds  of  actions,  viz.  In  all  writS  of  dower,  quare  impidir,  aih;e  of  dariclo  p  tfentnvca^ 
and  afllife  of  novel  difTeifin,  and  thercfoie  no  proteclion  ih<ili  be  allowed,  or  eHbla  de  lervitio  nga 
ihall  be  call  in  any  of  them.     2  inft.  1x4.. 

M  the  com-  And  in  a  plea  of  quare  impedit^  jf^he  dijlurber  come  not  at  thtfrf 
ir°uar?im"  ^^J^  ^*^'  X  *'  is  fumr,r.md,  nor  cafl  no  ejoin,  then  he fiail  be  atia^bei 
pcdit,  the      at  another  day  ;   at  luhlch  dtiy^  if  he  ccme  nsi^  nor  cajl  no  §  ^jfJfh  ^ 

proccf*  was  Jball  be  diftrained  by  the  great  dijlrefs  above  given, 
fummons,     ^  •/  •  o  ./      ./  o 

attachment.  ||  and  diftrefs  infinite,  which  was  mirchlcvous  in  rcfp^ft  of  the  !apfc ;  now  il  is  rie- 
vided,  that  if  lie  appear  no:  ac  the  grand  diihefs,  j«iHgmeitt  Ihdll   bs  given  for  i\i^  plaintlfT,  rfi»J  * 

writ  to  the  ti:hop  awarJed.     2  Inf^.  W4. ||  S.  P.  \:t.  Qaurc  Impedit,  pi.  Hi.  c.:rs  11  H.  6.  •% 

And  the  plaintiff  fhoald  not  ha^e  writ  to  lh«r  b:iJ-op  till  the  JclccJant  c^mc,  out  contra  no*  c)  i-* 
ftatute, — S.  P.  Brownl.  15S, 

\  Put  the  cafe,  that  upon  the  fammons  the  defindant  is  retomed  nihil,  and  at  the  arrachmenr  ani 
diftrelV  nihil  alio  j  this  calc  is  ojlI  oi  .lie  1-ner  of  the  (tatu:c,  fur  the  a.Jer.daKt  *»•»  i.cvcr  utraojir.ij 
but  il  it  ia  d,  that  when  iher^  be  two  mlfcn  efs  ac  the  common  1-va-,  anJ  tac^lctier  >»  .r*'  a«J  !  :  */ 
expiefs  worJs,  the  greater  ihai:  be  inci.idea  w.thin  the  ia:ne  remedy.  'I'his  c-l>,  v,t.ci\  n.Sii  if  r> 
turned,  Is  ibc  gieaicr  mlfchief,  for  l.e  by  his  dctauic  QiAlu  lo.e  uQihing,  but  in  Uic  Ulc  piuv.d.>:»  ^^ 
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d<>{erid2nt  by  hss  default  ihail  loie  liTues ;  and  the  law  intends^  that  he  vfZ\  rather  appear  than  lofe 
iiTaes.     %  Inft.  124. 

A  quare  impedit  U  brought  againft  two ;  upon  the  diilrefs  oiie  doth  appear,  and  the  other  makes  de-^ 
fault;  in  7  £•  3.  k  was  refoWed,  that  th*  plaintiff' fbou Id  n  >t  prefentiy  have  a  writ  to  the  bifliup  againft 
him  that  makes  defaulc,  for  ihat  it  mij^ht  be,  that  the  other  cha:  appears  fliail  have  againft  the  plaintiff 
a  writ  to  the  biihopj  and  it  was  thrre  Ciid|  that  it  w^s  not  reafonable,  that  upon  one  original  the 
plaintiff  Should  have  one  writ  to  the  bifli^p  for  him,  and  another  againfl  him  ;  but  this  natwichfland- 
icgp  the  plaintiff  by  this  a&  ought  to  have  againil  him  (hat  makes  default,  a  writ  to  the  biih-^p  -y  and 
it  was  not  againil  reafsn,  if  the  other  defendant  can  bar  the  plaintifiT,  for  him  co  have  a  writ  to  the 
*  bi(hop  agalnft  the  platntiif  by  the  common  law ;  and  fo  be  the  later  books,  and  common  experience, 
at  this  day.     2  Inft.  124,  125. 

^  Eflbnium  or  cxocium,  is  derived  of  the  French  verb  efTonier  or  exonier,  which  Hgnifieth  to  ex- 
cufe,  fo  as  an  eflbign'  in  legal  underftanding  is  an  excufe  of  a  default,  by  reafon  of  fome  impediment^ 
or  dlftarbance,  and  is  as  weU  for  the  plaintiff  as  the  defendant,  and  is  ail  one  wiih  that  which  the  ci- 
Ttiiaos  call  excufacio.  Of  eloigns  there  have  been  (as  we  have  read  in  our  books]  5  kinds,  vie.  ift, 
De  fervitlo  regis.  2dly,  In  terram  fan^am.  3d]y,  Ultra  mare.  4thly,  De  maio  ie£li,  in  our  old 
books  called  cilbnium  de  refiantlfa.  5thJy,  £t  de  malo  vcniendi  j  and  this  laft  is  the 'common  sIToine 
which  js  intended  in  this  z^t.    2  Inft.  125. 

In  a  qoare  impedit  or  danein  prefentment,  an  effoia  de  fcrvice  Ic  roy  ad  terram  fan^lam,  or  ul- 
tra mare,  lieth  not  for  doubt  of  the  lapfe,  but  a  commoa  eflbin  lieth  j  and  of  eiToins  the  Mirror  faid 
wdl,  abttfion  eft  que  faux  caufes  de  eiToines  font  receivable  de  cy  que  droit  ne  a)16we  fauxime  in 
mil  cafey  te  abuiion  eft  d'allower  cflbine  In  perfonal  adtons;  for  the  fame  author  treating  de 
articles  per  viels  roys  ordain,  faith,  ordein  fuerunt  eilbines  in  mixt  adlions ;  and  leals  Se  ne  in  per- 
fooeb.  And  I  find  not  in  Glanvill  any  eftbins  but  in  real  and  mixt  anions  ;  but  before  the  making 
of  this  i€tf  efibios  were  allowed  in  perfonal  anions.     2  loft.  1 2  5. 

•[429] 

jtnd  if  he  come  nofj  then  f  by  his  default,  a  nurit  Jhall  go  to  the  fuponthefe 
hijb^  of  the  fame  place y  that  the  claim  of  the  MJiurber  for  that  time  J^^J"*' °^ 
lall  not  he  prejudicial  to  the  ||  plaintiff;  favifig  to  the  diflurher  his  pjajntlff 
right  at  another  time  when  he  willfue  therefore.      "  ihail  have  a 

writ  to  the 
bii^op  without  making  of  any  title.  2  Inft.  125.— The  ftatute  faith  only,  fcribatur  epifcopo,  and 
yet  the  plaintiff  ftiall  have  both  a  writ  tn^the  bifhop,  and  beiides  a  writ  to  enquire  of  damages.   If  the 
biAop  be  out  of  the  realm,  a  writ  ta  the  bifhop  may  bs  awarded  to  hi*  vicar.general,  for  he  is  in 
place  of  the  bifhop.     2  Inft.  725. 

If  the  defendant  appear  at  the  grand  diftrefs,  and  take  a  day  by  prece  partium,  and  after  makei 
default,  no  writ  Iball  be  awarded  to  the  bifhop ;  for  this  cafe,  in  refpe^  of  his  appearance,  is  out  of 
the  ftatute  {  but  a  new  diftrefs  iball  be  awarded.     2  Inft.  125. 

J  The  king  ihall  take  the  benefit  of  this  ftatute.    2  Inft.  125. 

S*be  \fame  law^  as  to  the  making  of  attachments^  Jhallfrom  hence^  +  This  It 

forth  he  obferved  in  all  writs  where  attachments  lie,  as  in  making  dif  *  j  *^^"    - 

treffesy  fo  that  the  fecond  attachment  Jhall  be  made  by  better  pledges,  this  chapter^ 

and  afterwards  the  Iqft  diftrefs.  ^^  "  «o  ^ 

•^  ^       ^     y  underftood 

according  t6  the  letter,  and  oeedeth  not  any  expofition*    2  Inft.  125* 

1.  In  quare  impedit  the  plaintiff  recovered  againjl  the  bifhop,  and 
had  difiringas  epifcopum  direBed  to  thejherifffor  difturbing  the  church: 
and  the  ftcriff  returned  20  s.  in  ifl'ues,  and  the  plaintiff  prayed 
another  diftrefs^  and  had  it.  Br.  Quare  Incumbravit,  pi.  2.  cites 
aiE.  3.  31. 

3.  If  the  defendant  makes  default  after  appearance,  the  plaintiflF 
fliall  recover  immediately,  and  his  damages  ;  but  if  they  have  day 
by  continuance,  there  the  plaintiff  (ball  only  have  diftringas  upon  the 
default.     Br.  Qnare  Impedit,  pi.  151.  cites  2  H.  4.  and  6  R.  2. 

4.  Quare  impi::dit ;  the  flieriff  returned  ;///'/  nt  the  fummons, 
and  attachment  at  the  diftrefs ;  and  by  4  Julliccs,  the  plaintiff  ihall 
recover  by  equity  of  the  ftatute  j  but  2  Juflices  contra.  Br. 
Quare  Impedit,  pi.  152.  cites  11  H.  6.  3. 

6  5,  In  ■ 
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S.  p.  For  111  J.  In  quare  impedit  the  ihexiff  mzj/tsmmon  the  defendant  in  ^ 
•S5>rfon^  rJ5//rr-^.  Per  Martin.  But  Danby  and  Cotton  contra ;  but  that 
tet  demand,  he  may,  in  writ  of  right  of  cdvowfon.    Br.  Qnarc  Impeditj  pi.  152^ 

ed,  but  the     citeS  1 1  H.  6.  3. 

diftorbance 

it  to  be  pantflied  for  tbe  damage  done  to  ths  pezfon*    By  Danby  and  other  JuffioelL    F.  N.  B.  3s. 

(£)  ia  the  new  notes  there  (b)  cites  S.  C. 

6.  \i  fame  of  the  plaintiffs  appear  in  quare  impedit,  andfime  mtf 

fummons  ad  fequendum  limul  (hall  iflue  before  the  others  fliall 

proceed.    Br.  Quare  Impedit,  pL  153.  cites  11  H.  6.  23.       , 

Br.  L*eo,  7.  The  hifhop  of  Coventry  was  patron  of  two  prebends^  and  he 

ft.  »4..  cicea  granted  the  next  avoidance  of  either  of  them,  as  JhouU  happen  to  h 

^  P*   '   *  frfi  vacant 9  to  J,  S.  which  grant  ivas  confirmed  by  the  dean  and 

chapter ;  the  hijbop  that  made  the  grant  died;  one  of  the  prebendo 

ries  died;  the  then  hijbop  collated  it  to  M,  and  the  grantee  brought 

a  quare  impedit,  and  the  court  were  of  opinion,  that  it  muil  be 

C  43^  3    brought  in  that  county  nvhere  the  cathedral  church  i^y  and  not  nehere 

the  body  of  the  prebend  lies,  according  to  21  E.  3.  D.  194.  pi.  33. 

Mich.  2  &  3  Eliz.     — —  V.  Ralph  Bayne  Bp.  of  Uncola 

and  Merrick. 

8.  If  the  bifhop  and  defiendant  join  in  bringing  a  writ  of  error, 
the  bifhop,  unlefs  fummoned  and  fevered,  muft  join  in  the  qffign^ 
ing  them.     Cro.  J.  92.  Mich.  3  Jac.  Lancafter  v.  Lowe. 

9.  AJier  judgment  in  quare  impedit  for  the  King  v.  Saker,  and 
writ  to  the  bifhop,  the  incumbent  continued  pojfejfton,  and  tvafled  the 
vicarage  houfcy  fo  a  prohibition  was  prayed  and  granted  per 
Curiam ;  for  as  Coke  faid,  it  is  the  dowry  of  the  church,  and 
any  one  may  have  this  writ  againft  him ;  for  it  is  the  writ  of  the 
king,  and  the  prohibition  was  not  to  do  wajl.  Roll,  R.  335.  UiiL 
13  Jac.  in  the  cafe  of  Knowles  v.  Harvey. 

10.  Judgment  was  in  quare  impedit,  and  the  fame  term  a  vnrit 
of  error  was  delivered  to  the  fame  court  before  a  v;rrt  to  the  bifbop 
was  awarded  io  admit  the  clerk.  Per  tot.  Cur.  the  wrk  of 
error  ought  to  have  been  allowed  without  any  other  fuperfedeasi 
becaufe  a  writ  of  error  is  a  fuperfedeas  in  itfelf.  Godb.  439. 
Trin.  5  Car.  B.  R.  Earl  of  Pembroke  v.  Bollock. 

Ajororwtt  n.  In  a  quare  impedit,  if  the  ven.  fac.  be  returned,  the  plain* 
*wSwm  ^^^  cannot  be  nonfuited  without  calling  the  jury  ;  but  if  the  ven. 
after  cvi.  fac.  be  not  returned  at  the  day,  then  he  may  be  nonfuited  on  the 
dencegi?eii  roll  Without  Calling  the  jury;  and  fo  he  may  in  the  firfl  cafe  if 
L%!^/'  <lcft-  confent.    Noy,  107.  Anon. 

tore  from  the  bar,  becaufe  the  lung  ffiall  not  be  prejudiced  ;  for  the  judgment  Ufalvo  jmrt ;  but  otber- 
wife  at  is  ufed  in  the  Exchequer  upon  an  information  or  intrufiun*  Nojr,  in.  TheKingv. ibe 
Btihop  of  Wiucheller  and  Dr.  Hide. 

ft  Mod.  264.       12.  In  a  quare  Impedit  againft  two,  they  feverally  appeareiy 

cordia  ^\'  ^"^  ^^  ^"  'Jf^^S^^  h  ^'^^^^f  ^^  idem  dies  was  given  to  him  who 
and  the  '  fl^ft  appeared,  &c.  Then  an  attachment  iffued  againft  tliem  for 
Court  faid,  not  appearing  at  the  day,  and  procefs  continued  to  the  grand  difirefit 
filTwBght  to  ^J^^ch  being  returned,  and  no  appearance,  judgment  final  viosorirei 
Ittvegoneto  to  be  entered^  accordbg  to  the  ftatute  of  Marlbridge^  cap.  i2* 
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It  was  moved  to  difcharge  this  rule,  becaufc  the  defendants  were  tbediuKh, 
not  fummonedy  cither  upon  the  attachment  or  great  diftrefs,  and  ^^^^ 
the  fureties^  returned  upon  the  procefs^  were  John  Doe  and  Richard  t^^f^^ 
Roe;  that  if  judgment  final  fliould  be  entered,  there  is  no  re«  bcsothingp 
medy  but  by  writ  of  deceit,  and  on  fuch  a  writ  the  fummoners  ^^y.*!*^ 
^nd  veyors  are  to  be  examined  in  court,  but  feigned  perfons  can-  that  the 
not  be  examined,   fo  that  it  is  an  abuie  of  ofRcers  to  return  Court  being 
fuch  names ;  that  iraorance  ot  the  flieriff  was  the  orig:inal  caufe  "^f^  *' - 
of  it,  who  being  to  make  returns,  and  finding  the  names  of.  John  fj^'^f 
Doe  and  Richard  Roe  fet  down  in  the  books  of  precedents  as  fonner  opi- 
forms,  followed  thofe  precedents  exadly,  and  made  their  returns  Jl!^oV^led 
accordingly,  and  took  no  further  care  to  return  true  fummoners.  thatktviag 
Per  Cur.  the  defign  of  the  ftatute  of  Marlbridge  was  to  have  pro-  ^notice 
cefs  duly  executed,  and  that  he  cannot  be  without  the  tenants  JJ^'**-^* 
having  notice  of  it ;  for  if  the  defendant  do  not  appear  upon  the  »much  aswM 
fummons,  an  atachment  ifliies  againft  him,  commanding  the  (he-  ^laiitd  $ 


for  the 


wnti 


riff  to  fcife  his  body,  and  to  make  him  give  fureties  for  his  appear-  ^^ 
ance,  if  he  will  not  appear,  then  the  grand  diftrefs  is  awarded,  areo&ry  to 
to  fcife  the  thing  in  queftion ;  and  if  ftill  he  negleft*  to  appear,  8*^'  ^  <*«- 
then  judgment  final  is  to  be  given,  by  which  the  right  is  for  ever  thL*to 
concluded,  and  this  being  fo  fatal,  .the  procefs  muft  never  be  fuf-  plead,  and 
fered  to  be  changed  into  a  thing  of  courfe.     It  is  true,  the  de-  '^w^Dicnot 
fendant  here  had  notice  of  the  fuit,  but  he  had  not  fuch  notice  umnotice 
as  the  law  allows  him ;  and  for  his  fourching  in  eflbign  the  law  (houUi  be 
allows  it  him.    Accordingly  judgment  was  fet  afide.    Mod.  248,  s*»^«n«f^ 
pi.  7.  Trin.  29  Car.  2.  C.  B.  Searle  v.  Long.  ^^i^s^ 

ibrifoBce 
fenred  it  ii  enough.  But  the  Court  was  of  opinion^  that  the  defendant  hvnng  not  appeared  nor  caft  an 
efioisoy  and  judgment  final  being  given,  it  was  reafon  that  all  the  procefs  fliould  be  ferved  really,  of 
which  there  had  been  no  occafion,  if  he  had  either  appeared  or  eiToined,  and  therefore  the  proceU  not 
being  duly  (erred,  *  judgment  was  fet  afide,  and  cited  Raft.  £nt.  217.  And  they  held  that  the  ^gm 
pftit  other  difendamt  was  nmvtfe  binding  t»  the  patron  defendant^  becaufc  they  nuy  fever  in  pleading,  and 
to  that  judgment  was  likewiie  fet  afide. 

♦[43O 

(6.  d.  5)   Pleadings.  Abatement  of  xht  Writ  by  Death 
of  one  of  the  Parties,  and  the  Effe&s  thereof. 

I.    pRIOR  'defendant  in  quare  impedit  diedj    and  the  writ  S.  P.  And 

-^    abated,  he  not  being  named  by  his  proper  name,  quod  nota ;  ^^  ^  ^ 
f  !•  i*-*i  t/i^*.  t  -         months 

for  now  there  is  no  defendant.   Br.  Corporations,  pi.  79.  cites  p^fl-cd  the 
10  £•  3.  16.  &  Fitzh.  Quare  Impedit,  42.  fUmtiff 

brought  OM" 
ther  fnart  impedit  againft  hisfuceeffhr,  and  awarded  good.  Br.  Qjiare  Impedit,  pi.  t$%»  cites  10  £.  3* 
I^Fitsh.  Quare  Impedit,  %z, 

a.  Baron  and/erne  brought  quare  impedit,  and  Xhtfeme  died pend-  S.  P.  Br. 
ing  the  writ,  and  yet  the  writ  remained  good,  and  the  baron  had  ^?"  ^- 
writ  to  the  bifliop  as  tenant  by  the  curtefp     Br.  Quare  Impedit,  cto  14'  hJ 
pL  dy.  cites  38  £.  3.  35.  4-  »• 

\  In  quare 

impedic  hy  tht  harou  and  femof  if  tb*  norit  abatn  by  thi  death  cf  tbefcmet  and  the  baron  brings  amther 
Wrjtt  ted//rMyty  is  pleaded » tar,  he  may  ^vcr,  tbM  the  chunb  was  vsid,  within  6  montht  btfire  thi 
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frP  writ  purcbafeJ 'y  for  it  is  abated  diere  by  the  oB  tf  Cody  and  not  by  the  folly  of  tbe  party,   ta 
Newton.     Br.  Journes,  pi.  X2.  cites  7  H.  6.  16. 

Baron  and  feme  maJe  title  to  prefent  in  right  of  the  feme,  aad  after  \£iu  jo}ned  and  hefirt  thevt* 
mrefac'iax  tie  feme  died'.  The  baron  fhewed  that  himfelf  had  taken  out  a  venire  facias  in  his  ova 
name  j  whereupon  the  defendant  demurred,  fnppofing  that  the  writ  was  abassd ;  but  Wincb-  was  of 
opinion,  that  the  writ  was  not  abated,  becaofe  this  was  a  chattel  veiled  in  the  faalbaod  durinf  the 
wife^s  life.  Win.  73.  Pafch.  22.  C.  B.  Blunt  &  Ux.  Hutchinfon.-~—^So  where  Jeveral  ktnu 
0nd  ibeir  femes  tvere  plahtiffsy  and  one  ef  the  femes  died  pending  the  writ  before  jodgmeat,  the 
Court  awarded  writ  to  the  bifhop  in  the  name  of  the  baron  ^nd  Che  others.  Ma  4.56.  pi.  625.  Trie.  38 

Eiiz.  the  Counted  of  Northumberland's  cafe But  if  quare  impedit  be  brought  agmBJi  harem  and 

feme  and  otb.  rs,  and  lYicfeme  vfjs  dead  the  day  of  tbe  writ  purcbujed^  the  writ  ihali  abate  \  cmura^  ^ 
fht  had  died  pending  tbe  'writ*    Br.  Q^are  Impedit,  pi.  153.  cites  11  H.  6.  23. 

Quare  impe-  j.  If  quarc  impcdit  be  brought  agawjl  the  patron  and  incumlatt^ 
Sc*^4on  ^"^  ^^  patron  'dies  pending  the  ivrit^  yet  the  writ  fliall  not  abate, 
andincum.  and  fo  recovery  may  be  againft  the  incumbent  alone,  fir.  Quare 
bentjthe^j-  Impedit,  pi.  47.  cites  7  H.  4.  25.  37. 

troH  pleaded 

td  m  baty  and  the  tncvmbent  pleaded  tbe  fame  matter  alfj,  and  /o  to  xjfuty  and  after  one  cam*  and  p!eaded 
that  the  patrQit  is  dead  after  tte  lafl  continuaficey  judgment  cf  the  writ,  and  the  writ  was  awarded  good, 
per  judicium,  after  long  argument  by  reafon  of  the  mifchief  of  the  lapfe.  Br.  Quare  Inpedi^  pi.  6. 
cites  9  H.  6.  30.  So  where  %  *  parceners,  or  %jomfenants  bring  quaie  impedit,  and  tfaeooe  dics» 

the  writ  iball  ftand  for  the  (xmt  mifchief,  and  fa  is  3S  E.  3.  35.  Br.  Qaare  Impedit,  ^.  6.  dtes  9  H.  6. 

30.       ■■  ■  S.  P.  Br.  Quare  Impedit,  pi.  67.  cites  38  E.  3.  35. •  S.  F.  and  fo  oi' tenants  in  cmmn, 

JBr.  Quare  Impedit,  pi.  57.  cites  14  H.  4.  12* 

•  The  4.  If  ofii  0^  fl^  ♦  plaintiffs^  of  one  of  the  defendants  in  quare 

pSJtiff  °"*  impedit  die's,  quxre  if  the  writ  (hall  not  abate,  Br.  Quare  Im- 
Aall  not       pedit,  pi.  7.  cites  9  H.  6.  56.  per  Rolfe. 

abate  tfa^ 

writ,  but  he  /hall  be  fevered.    F.  N.  B.  35.  (L). 

If  2  bring  ^Tit  ofrigbt  of  advonvjcrfy  ef  if  it  be  brought  againft  /wo,  and  the  one  JieSy  of  die  oae  put 
«?  the  other,  the  writ  ihall  abate ;  contra  in  a  quare  impadit ;  for  there,  after  tide  made,  the  de- 
fendant is  become  ador,  and  he  may  recover  dUmages  againft  the  plaintiff.  Br.  Quare  Impedit,  pi*  & 
cites  9  H.  6.  30.  per  Babington. 

In  quare  impedit  againft  3,  the  one  died  pending  tbe  v;rit,  and  yet  the  writ  WM  awarded  good  sgainft 
tl^ other  ;  quod  nbta.     Br.  Quare  Impedit,  pi.  63.  cites  9  H.  5.  6. 

Deatb  of  tbe  one  before  tvrit  purcbafed,  (hall  abate  the  writ  againft  all ;  bat  death  of  the  ooe  peadmg 
tbe  writ  ihall  not  abate  the  writ  [butj  againft  himfelf  only  i  note  tbe  diver6ty.  Br.  Brkfy  pL  3.  ekes 

^  Quare  impedit  was  brought  againft  the  bifliop,  who  collated  M.  as  patron,  and  pending  the  wnt, 
the  biihop  died,  yet  judgment  was  given  for  the  plaintift*  to  recover  the  prefentment,  and  damages  to 
balf  a  yearns  value,  and  an  amoveas  of  M.  and  writ  to  the  now  bifliop  or  metropolitan  as  tbe  f4tta- 
tiffpleafe.  D.  194.  pi.  33.  Mich.  2  &  3  Elia.  Ralph  Bayne  bifliop  of  Coventry,  Ac.  and  Meyrick's 
caie.— Ibid.  Marg.  fays  that  quare  impedit  was  brought  againft  patron,  parfon,  and  ordinary,  aad  dre 
patron  died,  and  yet  judgment  was  given  againft  all,  cites  Trin.  35  Eiiz.  B.  R.  Sir  Richard  ripe'a 

cafe. Cro.   E.  324.  S.  C.  by  name  of  Pipe  v.  the  Queen S.  P.  For  there  are  a  miichiefi. 

1.  If  the  writ  abates  the  difturbance  fliall  not  be  pttnift>edy  though  the  writ  was  well  commeaccd;  for 
•tiiere  wants  a  difturber ;  and  2dly,  if  the  writ  abates  nor,  but  the  plaintiff  fliall  proceed  to  jndgneotaBd 
execution,  the  907  patron  (hall  be  put  out  of  poffejpetif  and  as  in  tbe  laft  cafe,  he  may  recootLnoe  pofltf- 
fion  by  writ  of  right,  but  is  withont  remedy  itthe  writ  abates,  which  is  thegreaOer  mi-chicft  it  IhatlBot 
tbate.     7  Rep.  26.  b.  in  Hall's  cjfr,  and  cites  7  H.  4.  26.  b.  13  H.  8.  13.  9  H.  6.-6.  57. 

Quare  impedit  by  a  prior  againft  the  bifliop  of  C.  and  others,  one  f  leaded  tbat  nue  of  Ae  drfen\imti*^ 
dead  tbe  day  of  tbe  writ  purcbafed,  and  demanded  judgineat  of  the  writ,  ct  non  aUocatarfor  alL  Xr- 
Quare  Impedit,  pi.  49.  cites  7  H.  4*  34.  36. 

tC432] 

rht grant:e        £.  A.  grants  to  B.  the  next  prefentation  to  the  church  of  D.  the 

frlj^MiL  church  voids,  and  B.  brings  quare  impedit,  and  dies  pending  the 
hoMgbt  writ,  and  after  the  6  months  pafs,  the  executor  can  have  no  re- 
^f"^'7P'd  "^^^y*    ^^*  Quare  Impedit,  pi.  158.  cites  4  E.  6. 

afier  tbe  6  montbs  paft^  pendi7:g  tbe  writ,  and  the  executors  brongbt  amtber  qseart  mptUt  hy  jmmefs  M» 
eomnts,  and  took  general  writ,  and  enunted  generally  that  tbe  grant  was  m*le  to  the  tetl«or,  ct  bt 
brought  quare  imped't,  and  died,  and  that  they  brought  this,  writ,  et  ea  ratione  pertioBt  tA't^ftxkar 
tgre,  and  the  defendant  hindered  them,  and  then  it  purporUd,  tbat  this  ia  of  a  diftiubaact  done  t» 
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themiclves  after  the  6  months* pafleiJ,  and  tht'n  the  writ  docs  not  lie  ;  for  all  ought  to  be  comprlfcdh  tbt 
•Ufrir  and  count  J)>ec'iaUy<t  and ^jU  demand  writ  to  tbt  bijb:p  uptn  the  prefen^ation,  and  writ  of  the  ttjlatitr^ 
and  becaafeit  did  noc,  therefore  ill*  et  nihil  inde  vcnit.  Br.  Qu^re  Impedit,  pi.  160.  between  Mark, 
Ogle,  and  Harrifon.  But  Brockc  fays,  \t  ffcms  rkat  ivhere  t  be  plaintiff  dies  ^  none  can  have  other  verit  by 
j:umeys  aecountu '      ■    ■  Br.  N.  C.  4  E.  6.  pi.  410.   S.  C. 

The  flaintiff  in  a  quare  impedit  died  pending  thi  writ  j  It  was  prayed  to  have  another  writ  for  the 
executors )  for  he  fali  be  could  not  have  it  but  by  the  allowance  of  the  Court,  and  the  Court  granted  it^ 
bur  bid  him  look  well  to  it,  if  it  lay  in  this  cafe  or  not,  and  in  what  form  the  writ  ihall  be.  Cro» 
£.174.  Hill.  ;5z  Elix.     Walter  Moile*s  cafe. 

Quare  impedit  Is  revivable  by  joumtys  ac- ountt.  Per  Hale  Oh.  J.  Ventr.  230.  Hill.  24  &  25  Car.  2« 
B.  R.  in  the  cafe  of  Dacres  and  Doncooibe. 

6.  Quare   impedit  brought  hy  the  king  abates  by  his  demife. 
Hct.  83.  Pafch.  4  Car.  B.  R.  the  King  v.  Clough. 


(B.  d.  6)  Abatement  of  the  Writ  for  other  Matters, 
In  what  Cafes,  and  the  EfFedl  thereof. 

I.  "^jOTE;  A  writ  brought  by  the  king  or  queen  is  not,  unde 
^■^  queritUry  that  the  defendant  injitfle^  &c.  18  E.  3.  i,  2.  (as 
it  is  in  the  cafe  of  a  common  perfon  ;)aJfo  if  the  words  ///  dicitur 
be  omittedy  the  writ  is  good  ;  yet  fee  38  E.  3.31.  that  in  tfje  kifig's 
eafe  it  fliall  be  ut  dicitur,  but  in  that  of  a  common  perfon,  in  all 
writs  it  ihall  be  ut  dicit,  and  if  it  be  ut  dicitur,  the  writ  (hail 
abatfe.  E.  N.  B.  32.  (E.)  in  the  new  notes  there  (c)  cites  the  above 
cafes,  and  17  E.  3.  50.  74. 

2.  Quare  impedit  by  the  ting  againft  L.  and  intitled  himfelf  to 
the  moiety  of  the  advowfon,  hecaufe  2#.  the  defendant  ivas  outlawed  in 
trefpafsy  and  conveyed  in  forma  juris,  (as  appears  in  the  book,)  and 
upon  the  avoidance  he  prefented,  and  i.  faid  that  the  advo^vfon 
was  fevered  into  three  portions,  and  named  the  portions,  abfque  hoc 
that  the  incumbent,  who  died,  was  prefented  by  the  father  of  L.  as  the 
iing  fuppofed  in  his  count ;  and  the  king  demurred,  and  had  writ  to 
the  btihop,  becaufe  the  plea  of  the  detendant,  viz,  that  the  church 
\v2iS  fevered  into  three  portions,  goes  in  abatement  of  the  writ,  and  the 
traverfe  goes  in  bar  ;  but  if  he  had  refted  upon  the  plea,  that  the 
advowfon  was  fevered  into  three  parts,  the  king's  writ  had  abated » 
Br.  Quare  Impedit,  pi.  115.  cites  22  Aff.  33. 

3.  A  writ  was  brought  by  the  queen  ratione  minori  atate  J.  filii 
&  haredis  S.  in  cuflodia  regina  ey.ijlen.  de  qua  prad.  S.  terram  fua 

tenuit  in  capite,  where  by  the  count  it  appeared,  that  he  held  of  one    C  433  ] 
C  'who  was  the  queer^s  ward,  and  yet  held  good.     F.  N.  B.  32. 
(F)  in  the  new  notes  there  (b)  cites  24  E.  3.  54. 

4.  In  quare  impedit  it  was  agreed,  that  it  is  a  good  plea  to  the  -Stfif  it  be 
writ  by  the  patron  or  incumbent,  to  fay  that  the  writ  hears  date  in  ^^i^l^J^  f^ 
the  life  of  the  lafl  incumbent.     Br.  Brief,  pi.  75.  cites  46  E.  3.  19.  fay,  that  It 

hiiV  i  djtte  in 
the  life  of  \he  aneefior  in  this  aQion.     Br«  Ibid.—* Br.  Quare  Impedit,  pi.  37.  clces  S.  C. 

{J,  In  quare  impedit  by  a  prior  againft  the  biil'iop  of  C.  and 
others,  one  pleaded  that  the  church  was  full  the  day  of  the  writ 
fur  chafed  cf  the  prefentment  of  the  plainiiff ;  judgment  of  the  writ. 

Vox-.  XVIL  K  k  '  and 
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and  becaufe  he  clamed  nothing  in  the  patronage j  the  plaintiff  At* 
murred  5  and  therefore  awarded  that  he  (hall  not  have  the  pka ; 
quod  nota.     Br.  Quare  Impedit,  pi.  49.  cites  7  H.  4.  34.  36. 
^</per  5.  In  quare  impedit  the  defendant  faid  that  the  clerk  ^  the  plmn- 

a  good'plw  tiff 'was  injiituted  and  induEled  before  the  writ  purchafedy  and  is  now 
for  the  <ie.  •  in ;  judgment  of  the  writ ;  and  the  beft  opinion  was,  that  it  is  a 
^r^^/T^  'a*'  good  plea ;  for  he  cannot  recover  the  prefentation  where  himfeif 
wasfuUuf  ^^^  ^^  prefentation,  and  it  does  not  lie  for  damages  only.  Br. 
bsvtonpre^  Quarc  Impedit,  pi.  54.  cites  12H.  4.  11. 

ffntment  6 
months  before  the  xv r!t  ^rcbafcd*     Ibid . 

7.  In  quare  impedit  by  C.  againft  B.  tlie  plaintiff  counted  that 
N.  ivas  fe'ijed  of  a  manor  ttnd  advowfon  appendant  tvho  pre/ented,  ice, 
and  N,  gave  in  taily  and  the  donee  at  the  avoidance  prefented^  and 
his  clerk  iHy  &c.  and  after  the  tenant  in  tail  died  ivithoitt  iffue,  and 
he  in  remainder  entered  and  prefcnted  T.,  &c.  and  his  clerk  in^  and 
after  diedy  and  he  prefented  again,  and  the  defendant  diflurhed  him  ; 
and  the  defendant  faid  that  a  Jlranger  nvas  fcifed  of  the  manor  and 
advowfon  appendant y  and  prefented  -F.,  &c.  and  died,  and  the  manor 
ivith  the  appurtenances  defended  to  K,  as  daughter  and  heir,  svho  took 
the  defendant  to  Baron,  and  the  baron  and  feme  in  jure'uxcris  prefented, 
and  the  feme  is  yet  alive;  judgment  of  the  writ :  and  the  beft  opi- 
nion was,  that  it  is  no  plea  to  the  writ ;  for  the  plaintiff  alleges 
the  avoidrjice  by  the  death  of  T»  and  the  defendant  by  the  death  of  i^ 
and  alfo  the  defendant  does  not  allege  that  the  prefentation  made  by  tie 
father  of  his  fme  ivas  after  the  prefentation  of  which  the  plaintiff 
declares,  nor  does  he  traverfe  it,     Br.  Quare  Impedit,  pi.  1 08.  cites 
14  H.  6.  23. 
In  quare  g,  Joititenancy  of  the  part  of  the  defendant  is  no  plea  in  quare 

a^ah^^feve-  impedit :  contrary,  it  fcems,  of  the  part  of  the  plaintiff    Br.  Quare 

ralyonecan-    Impedit,   pi.   I08.  citCS  I4  H.  6.  23. 

net  plead  to 

the  tot  it  Ly  joint  coparcenary  [cr]  tenanry  in  cummnn  pro  indi^'ifo  in  the  plaimiff  of  the  adrowibn,  vaTi^ 

he  jbenos  him  to  have  other  title  in  the  advowfon,  or  to  be  incumbent.     So  if  the  count  be  vicious  \  ^pmx% 

of  the  miljwfnier  of  ihe  plaintiff*.     Br.  Quare  Impedit,  pi.  154.  cites  31  H*  6.  15. 

Br.  Quare  p.  In  quarc  impedit^  if  the  writ  abates  upon  plea  to  the  writ 
7T.^S.'^{».^  fi^^^  ^g^^lft  the  plaintiff,  or  by  confeffton  of  the  exception  to  the  writ, 
and  cites  this  is  peremptory  to  the  plaintiff,  and  Ihe  (hall  not  have  another 
s.  c.  where  quare  impedit.     Br.  Peremptory,  pi.  1 2.  cites  7  H.  6.  1 5. 

was  againd  patron  and  incumbeijt,  and  the  patron  made  default,  and  the  tncumhcnt  appeared,  aoi 
fl<ai  dthat  the  plaintiff  IV  js  made  a  knight  after  the  lafi  continuance,  and  was  found  for  the  incombent,  hf 
which  the  writ  abated,  and  the  piaintiS' prayed  a  wiit  to  the  bifhop  for  default  Of  the  patron,  botcooU 
not  have  it,  beciufc  it  is  repugnant  to  have  a  writ  to  the  biihop  when  hit  writ  abates.  Wha« 

the  plaintiff  in  a  quare  impedit  was  made  a  kn':gkt  pending  the  writy  Shelly  thought  that  inaffflacb  at 
this  fluli  be  accounted  his  own  def^u  t,  he  ihall  not  have  a  writ  by  journeys  accounts.     And  agreed  tkaC 
the  books  are  clear  that  the  writ  ihall  abate.     "I-  D.  55.  a.  b«  pi.  7.     Pafth.  34^  3^  H.  S«  / 
[But  it  f^ems  by  the  o:ber  part  of  the  cafe  (though  not  clearly  expreiled)  that  if  this  being 


a  knight  was  not  (he  a£t  of  the  plaintiff  himfeif,  but  that  he  had  been  ctmpelled  hy  the  king  to  he 
kn'git  (as  any  man  having  lands  of  a  ceruin  value,  was  compellable  to  be  at  tnat  time,  and  ttU  the 
22  Car.  2.)  then  he  mighi  have  had  this  writ.  See  Ibid.— And  after  this  cafe  it  was  enaded  by 
*  r  £.  6.  ca;).  7.  that  making  a  plaintiff,  &c.  knight,  ftc  fhoald  not  abate  the  fuit.]  -f  S.  C. 

cited  6  Rep.   10.  b.  in  Spencer's  cafe.  .  The  plaintilTs  being  made  a  knight  pending  the  «rit  it 

peremptory ;  for  common  experience  tells  us,  that  it  is  the  z€t  of  the  plaintiff',  and  no  one  ia  compelled 
or  conilrained  thereto.     7  Rep.  27.  b.  in  Sir  Hugh  PorimaA*!  cafe* 
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10.  In  quarc  impcJit  the  plaintiff  in  his  cmnt  made  title  as  to  the 
advowfin  appendant.  The  defendant  JEewed fine  levied  if  the  moiety^ 
h  that  the  moiety  is  in  grofs;  judgment  of  the  writ;  and  it  was 
doubted  if  it  ^ocs  to  the  writ  or  to  the  aSion.  Br.  Quare  Impc- 
dit,  pi.  10.  cites  33  H.  6.  11. 

11.  In  quare  impedit  the  plaintiff  counted  that  one  J.  F.  was  In  quare 
Jc!f:I  in  fee  of  the  manor  of  B»  ad  quod  advocatio  prsdidla  pertinet^  impfdit  the 
andprefented  one  R.  and  after  gave  the  manor  to  which,   &c.  to  one  ^^^I,")]^  <,/•  ^ 
0.  /  //  anceftor  in  taily  and  alleged  another  prefentment  in  the  tenant  in  gift  in  tail  to 
ty'ity  und  conveyed  the  manor  to  hi mf elf  as  heir  in  tail,  and  alleged  ^'"^naftor 
lV\cral  dtfcents;  Littleton  demanded  judgment  of  the  wr/V,-  for  end'adVvw* 
it  is  ad  quod  advocatio  pertinet,  ivhere  it  Jhould  be pertinuity  &  non  fin  as  h 
allocatur;  and  the  dcfcents  adjudged  not  double,  by  reafon  that  ^'"'2/''  j"'j[ 
the  gift  is*  the  effeft,  and  the  defcents  are  only  conveyances.    Br.  ^^Lefint' 
Quare  Impedit,  pi.  11.  cites  33  H.  6.  32.  merttsu  non 

excipitur ; 
and  that  the  church  voided  by  the  death  of  R  and  he  prrfcnted\  and  the  other  faid  that  I  be  adwtvfim 
tojs  apfendar.t  to  the  mamry  tvhich  manor  ar.d  advowjon  xpere  given  to  the  ancefor  of  the  platKttfi  in 
fet^  arjtbat  the  brother  of  the  plaintiff  ga-ve  one  acre  parcel  of  the  manor,  {tnd  the  advowhn,  to  the  brother 
of  tee  defendant  nuhofe  heir  he  is,  and  that  R,  the  pre/en  tee  died  d  years  fince^  and  that  the  church  voided 
iy  the  death  cf  IV.  prefentee  cf  the  hr^ither  of  the  defer dant'y  judgment  of  the  wr/V,  which  fvppofis  an 
eviidance  by  the  death  of  R,  and  aJfo  that  this  xvrit  is  not  purchjfed  zvitbin  6  months  \  and  it  was 
challenged  for  the  doublenefs,  tc  non  allocatur  ;  for  the  plea  is  to  the  writ,  and  the  appcndattcy  and  tit 
dtjcent  to  ihe  defendant  is  for  title.  And  it  was  agreed  there,  that  if  the  advowfon  was  in  g^ofs,  then 
the  prefentments  are  but  ufurpa  ions,  and  ihall  not  ptejudice  the  heir  in  ta'l  by  reafon  of  the  ftatute; 
but  'f  it  was  appendant,  then  the  alienation  of  the  acre  and  advowfon  is  a  difcontinuance,  and  be  can- 
not p.cent  till  he  has  tecovered  the  acre  by  formedon  ;  but  if  it  was  in  grofs  be  may  have  quare  im- 
pedit j  note  the  difference  j  for  tenant  in  tail  cannot  have  writ  of  right.  And  after  the  parties  were 
CDrnpel'-cd  to  take  iffite,  if  the  advowfon  toas  in  grcjs  or  appendant  at  the  time  of  the  gift  in  tail  \  quod 

iv>ta.     Br.  Quare  Imprdit,  pU  31.  cites  43  E.  3.  24. And  in  anno  44  E.  3.  15.   in  the  fame 

cafe  the  liTue  was  taken  if  the  acre,  given  with  the  advowfon  in  difcontinuance,  was  parcel  of  the 
manor  or  not,  and  fo  the  append^ticy  and  the  grofs  was  the  effe£f  of  the  matter ,  to  maintain  or  de^ro/ 
theai^on.    fir.  Quare  Impedir,  pi.  31.  cites  6.  C. 

12.  It  was  agreed  for  law,  that  if  quare  impedit  abates,  the  Ifthewrlt 
plaintiff  fhall  not  have  another  writ ;  for  this  is  peremptory ,   quod  J***^**  ^'^5 
nota;  and  qttare  if  it  heforfiife  Latin,  which  is  the  default  of  the  orhfM^ 
clerk,    Br.  Quare  Impedit,  pi.  15.  cites  34  H.  6-  37-  cien.yof 

forVi  this 
js  the  default  of  the  clerk,  and  /ball  not  be  peremptory  to  the  plaintifT,  nor  fhall  the  defendant  have  writ 
to  the  bifhop  upon  it,  but  the  plaintiff' may  have  a  new  writ  of  quare  impedit;  and 'with  this  agrees 
3  H.  6.  3.  a.     31  H.  6.  15.  a.     7  Rep.  27.  b.   Tafch.  40  Eliz.  in  Sir  Hugh  Portman*$  cafe. 

13.  In  quare  impedit  if  the  plaintiff  is  nonfuited  after  appear--  S.  P.  Re- 
ance,  this  is  peremptory ^  though  it  be  bfore  declaration  ;  quod  nota.  Jp^^jj^ »  '"** 
Br.  Peremptory,  74.  cites  19  E.  4.  9.  the  v^rif  be 

brough? 
within  (ii  months.   7  Rep.  27.  b.  Pafch.  40  Eliz.  Sir  Hugh  Portman's  cafe.— >.->So  of  a  dijcort. nuance. 
Ibid.  .The  nature  of  a  u  jare  impedit  is  to  be  final  upon  nonfuit  or  difcontinuance.     Hob.  i  37, 

X3S-  pL  187.  Trin.  .14  Jac.  in  cafe  of  the  Earl  of  Bedford  v,  Bifliop  of  Exeter  and  Wilfon.— — The 
nonfuit  of  one pLintiff  ihiM  not  abate  the  writ,  but  he  (hall  be  fevered.     F.  N.  B.  35.  (L.) 

14.  ^tare  impedit  by  the  queen  again  ft  others,  and  one  is  by  her  This  cafe 
condemned,  and  execution  taken  ogairift  him;  this  fhall  abate  all  the  f""^*  "'^t 
writ  againft  the  others,  as  in  trcfpafs  againft  fcvcral.  Br.  Exe-  abridged? 
curions,  pi.  146.  cites  20  E.  4.  i.  thectfcit- 

fclf  is,  that 
tht  recovered  by  default  againft  one,  and  had  judgment  to  have  wi it  to  the  bidiop,  &c.  with  a  celTrt 
cxccutio  till  Cried  bctweea  ihc  others  and  herj  for  oiberwifc  thi*  execution  aga.nii  one  abne,  will  ab^te 
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the  writ  againft  the  others ;  » In  trefpafs  igainft  two,  if  the  ifloe  be  tried  agunft  one,  and  the  pl^iitiif 
prays  execution  againft  him,  the  writ  ihall  abate  againlt  the  otbera,  Uc    Pafch.  ao  £.  4.  a.  pL  5. 

f  The  king  *  i  j.  In  quare  impedit  againft  feveral,  it  was  agreed  that  to  {ay 
to  fo^d  a*  ^^^*  ^  f^^^  *^  rerum  natura^  as  the  one  of  them  is,  fliail  abate 
provoft  of  a  all  the  writ ;  but  f  mifnofmer  of  the  one  (hall  not  abate  but  only 
chauntcry,     againft  him  who  is  mifuamed.     Br.  Brief,  pi.  3.  cites  27  H.  8.  26. 

which  fliall       ^  f  r     o  I 

be  called  provoft  of  the  cbauntery  of  C.  and  after  the  king  Tmpl^aded  him  by  name  of  ^pnoofi  tftht 
boufiof  C.  and  for  this  mifnofmer  the  quare  impedit  abated,  notwtthftanding  it  was  aTentd  for  tbekiqg 
that  he  was  known  by  this  name.  Br.  Mifnofmer,  pi.  24.  cites  3S  £.  3.  14.  S.  P.  Br.  Bnef« 
pi.  137.  cites  S.  C.  The  reafon  feemsto  be,  bccaufe  the  king  (hall  take  conufance  of  the  name,  which 
he  himfelf  appointed  by  hit  writ. 

16.  The  te/le  of  every  quare  impedit  Jhall  he  tie  fame  Jay  that 
the  writ  is  obtained,  by  reafon  of  the  lapfe,  that  it  do  not  prevent 
the  fix  months,  fo  as  to  defraud  the  ordinary,  Br.  Quare  Im- 
pedit, pi.  151.  cites  the  Regifter. 

1 7.  In  quare  impedit  by  the  queen  the  count  was  upon  a  prc- 
fentation  made  by  H.  8.  in  right  of  his  dutchy  of  Lancafter,  and 
fo  conveyed  the  fame  to  her  by  defcent.  Exception  was  taken  to 
the  writ,  becaufe  it  does  not  let  forth  how  the  queen  chims  the 
advowfon ;  as  where  the  king  prefents  by  the  temporalties  in  his 
hands,  the  writ  fhali  fay,  ratione  epifcopatus  Cant,  nunc  vacant 
or  in  cafe  of  ward,  ratione  cuftodise ;  and  that  therefore  in  this 
cafe  it  ought  to  be  faid  ratione  ducatus.  But  Anderfon  Ch.  J* 
held  the  writ  well  enough,  and  it  is  good  enough  both  ways, 
cither  generally  or  fpecially ;  and  cited  the  Book  of  Entries  accord- 
ingly, where  the  writ  is  general,  but  the  count  is  ratione  ducatus 
fui  Lancaftri^e.  And  afterwards  a  precedent  was  (hewn  of  anno 
32  H.  6.  where  the  writ  was  general,  and  the  count  was  ratione 
ducatus.  Le  .226,  227.  pi.  307.  Pafch.  33  Eliz.  C.  B.  theQojeai 
v.  Bifhop  of  York.  < 

1 8.  If  a  man  has  an  advoufon  in  right  of  bis  feme,  and  the  httf« 
band  brings  quare  impedit,  the  writ  ihall  be  general  ad  fuam  fpeo- 
tat  donationem,  without  mentioning  his  wife ;  per  Anderfon  (3u 
J.  and  cited  the  Book  of  Entries,  483,  that  the  writ  is  general  and 
the  count  fpecial.  Le.  227.  pL  307'.  in  cafe  of  the  Queen  v. 
Bifhop  of  York. 

I  do  not  ob*  ip.  The  plaintiff  in  a  quare  impedit  declared  thus,  {Y\z^)fium 
fucii  pQ^nt  fp^^^*  donationem,  leaving  out  the  word  (ad)  ;  adjudged,  tha  the 
in  the  cafe  writ  (hall  be  amended.  3  Nelf.  a.  36.  pi.  5.  cites  ReynokUbo  y. 
citqji.but      Bifhop  of  London.  3  Lev.  435. 

pt.  12.  Hill.  30  Eiis.  in  BaoxKSBY*!  case  is  the  fame  point,  and  that  at  leng;th  by  the  opiBuaef 
all  the  juftices  tt  was  amenable,  and  that  a  clerk  of  the  Chancery  c^me  into  C.  B.  and  *t»"^*^  ib— ^ 
Cro.  £•  119*  pi*  4*  Mich.  30  &  31  Elic.  S.  C.  by  name  of  Rookeiby*a  cafe. 

s.  P.  and  20.  If  after  6  months  a  quare  impedit  abate,  which  was  brought 

Alienor"*  within  the  6  months,  the  plaintiff  is  remedilefs  to  recover  his  pre- 
abafe^buthe  feutation.    Cro.  £.  up.  Mich.. 30  &  31  Eliz.  B.  R.  Rookfd>f< 

Ihall  recover  cafc. 
all  in  da 
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Jure  a  new  wnt ;  b«caufe  the  defendant  on  title  made  hat  a  writ  to  the  biihop»  and  for  that  caofc 
a  new  writ  to  the  bi(hop  wiU  not  lie.     Bxownl,  161.  Anon.  ■  *  S.  F.  7  Rep.  27.  b*  Portman't 


a  I  The  patron  granted  tie  next  prefentotion  to  A.  and  B.  the  Ow.  85* 
church  became  void,  and  during  the  avoidance  A,  releafed  his  right  f'P\^' 
to  S*  who  being  dillurbed,  brought  a  quare  impedit  alone ;  the  ^^^e,  ^TJ, 
defendant  demurred,  becaufe  it  appears  of  the  plaintiffs  own  pi*  340. 
(hewing,  that  they  ought  to  have  joined  in  the  aftion,  and  the  f'^'o^J.^* 
releafe,  being  made  after  the  church  was  void,  was  of  no  effed ;  the  Court 
adjudged  accordingly  that  the  releafe  was  void.   Le.  167.  pi.  232.  held  there- 
Mich.  30  &  3 1  Eliz.  C.  B.  Brokefty  v.  Wickham  and  Bifliop  of  ^^^fj,^ 

Lincoln.  *  wamotany 

inteielt  to  be 
refeafedy  but  a  poWer  only  to  preient,  and  an  authority  annexed  to  the  perfon.— Af^  the  voidance  it  ia 
tnercij  a  chofe  en  aidion,  and  fo  not  to  be  releafed.     Cro.  £.  173.     Brookible  s  cafe.         And.  223. 

pL  241.  S.  C.  adjudged.    '     Goldfl).  112.  pi.  19.  S.  C.  Adjornacur. 

*  •  • 

22.  A  quare  impedit  was  brought  by  feveral  perfons  jointly ^  and    [  436  ] 
in  the  declaration  they  vary  in  their  title ;  the  court  agreed,  that 

the  writ  fhall  abate ;  for  the  judgment  muft  agree  with  the  writ, 
unlefs  there  be  fummons  and  fever ance ;  and  upon  divers  titles  a 
joint  judgment  cannot  be  given ;  for  there  can  be  but  one  right- 
ful tide.     Mo.  184.  pi.  327.  Anon. 

23.  In  a  quare  impedit;  where  the  writ  abates,  the  defendant 
Jball  not  have  a  return ;  for  perhaps  his  clerk  is  in ;  if  not,  he 

may  recover  by  a  quare  impedit  as  plaintiff;  and.  there  can  be  ];io 
judgment  where  there  is  no  writ.  Where  the  writ  abates  there 
is  no  writ.     Jenk.  124.  in  pi.  51. 

24.  In  quare  impedit,  &c.  the  defendants  pleaded  in  bar  ano^  Browni. 
tber  quare  impedit  brought  by  the  fame  plaintiffs  for  the  fame  churchy  '*3«  S.  C; 
and  averred  that  they  were  the  fame  plaintiffs^  the  fame  avoidance,  JJ'att  i^'m 
and  the  fame  difturbance,  upon  which  both  anions  were  brought,  cafeofAa* 
and  that  the  firft  aflion  is  ftill  depending,  &c.     The  plaintiff  re-  **«^  ^• 
pliedy  that  after  the  bringing  the  firft  a£tion  he  ftill  continued  s.  c.  citei  * 
feifed  in  tail  of  the  advowfon ;  and  being  fo  feifed,  he  prefented  Biowni.  28. 
his  clerk  to  the  bilhop,  &c.  who  refufed  him,  which  is  the  dif-  J!?  ^^^ 
turbance  upon  which  he  now  declared  in  this  2d  a£lion,  and  tra*  s't' Andiww 
verfed  that  it  was  the  fame  dijlurbance^  upon  which  he  declared  in  v.  the  Arch- 
the  former  adion.     The  defendants  demurred ;  the  whole  Court  ^^^P  °J 
agreed,  that  the  writ  ought  to  abate;  for  though  there  muft  be  theCountcfa 
a  difturbance  naturally  to  maintain  the  action,  yet  the  principal  of  Shrewf- 
effe£t  of  the  fuit  is  to  recover  the  prefentation ;  and  therefore  for  t"?'"^ 
the  fame  thing  you  fliall  not  have  two  fuits  at  once.     Now  there  ^uta^impe' 
was  a  difturbance  laid  in  the  firft  a£lion,  and  the  avoidance  of  ditsmvf 
the    fame,  fo  that  the  mw  difturbance  betters  not  the  plaintiff's  ^  ^"^"f^' 
cafe;  befides,  it  is  the  nature  of  a  quare  impedit  to  be  final,  raideflnd- 
either  upona  difcontinuance  or  nonfuit;  but  by  this  means  one  ««/'>asone 
m^n  may  bring  20  quare  impedits,  which  would  be  intolerably  ^ffto^  llid 
vexatious ;  and  the  adding  a^new  defendant  mends  not  the  cafe  i  for  anoiijcr 
Rill  there  are  two  depending  a^ainfl  the  fame  perfon  g  bi|t  he  may  «g«'nft  ihc 
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ificumbentj  have  as  many  as  he  will  againft  *  fcveral  perfcns.  Hob.  137. 
brings  t' '    P^'  '^7*  '^""*  ^^  J^^'  ^^^^  ^^^^  ^^  Bedford  v.  Wilfon. 

quare  impedit  againft  B. — B.  cannotha\e'  a  qaare  Impedit  againft  A«     BrowoL  16.  Anoa. 

This  cafe  of  25.  Quarc  imptdit  (Jgaihft  Richard  h'ljhop  of  Lincoln^  tht  patron 
Coppledick  ^^^  ifjcumbenty  who  plcadedy  that  at  the  day  when  the  writ  was 
31.  whcfe  brought,  there  was  no  fuch  Richard  hifl)op  of  hiticolfiy  and  this  was 
this  plea  be-  held  a  good  plea  in  abatement.  3  Nelf.  a.  38.  pL  19.  cites  Hutt.  ^3. 
X^t^  Coppledikev.  Tanfey;  and  Winch.  73.  S.  C.  reported  by  the 
cuxnbent       name  of  f  Blunt  v.  Hutchinfon. 

was  demur- 
ted  to,  and  another  plea  being  pleaded  by  the  ^atro!i,  viz.  that  there  was  no  fucH  church  ^^  Ulceby  ta 
the  county  of  Lincoin,  this  laft  being  tried  it  was  found  for  the  defend  int ;  for  tiiat  th;-re  wn  id  ooirft 
of  the  church  of  Fordlngton  t^  the  church  of  Ulceby,.  and  that  it  wa^  called  Uiceby  cum  Fordingtoo, 
and  that  ioftituaons,  &c.  vrere  to  Ulceby*  and  that  Ulcehy  was  the  greater,  and  Fordingion  the  Irftr 
church  and  uoitedi  and  therein  had  loft  its  name,  and  it  was  agreed,  that  being  known  by  tbeocenine 
or  theoiher  had  been  fa  fficient  to  have  found  for  the  plaintiff.  It  was  objcfted  tor  the  pMinii^-in  an  eft 
of  judgment,  that  there  was  a  mif- trial;  for  to  try  the  iHue  uf  nul  tic!  viil,  the  ventre  ihcak  be  from 
the  body  of  the  county,  whereas  here  it  was  de  vicincto  de  Ulceby  \  but  ail  the  Court  agrefd  the  crlai 
l^ocd,  and  that  it  is  admitted  tl.ere  it  fuch  a  town,  and  the  writ  implies  it ;  and  judgment  tor  tbe  de- 
fendant.——[But  as  to  the  piea  of  the  incumbent,  viz.  that  there  is  no  fuch  Richard,  &c.  \a  lacther 
notice  is  taken  oi  it.j— — — S.  C.  by  name  of  CuppJcdick  v.  Terwhit.  Kob.  149,  2io,  Tria  16 
Jac.  fays,  that  the  whole  writ  was  abated  againft  all  the  defendants  upon  the  verdi^  found  for  the  de- 
fendant, and  that  no  opinion  was  given  upon  the  other  demurrer  of  no  fuch  bifhop,  &c.— ^>t  ^^ 
cafe  of  Blunt  v.  Hutchinson,  Win.  73.  is  neither  the  S.  C.  nor  the  S.  P. 

26.  In  quare  impedit  the  defendant  prayed  oyer  of  the  writi 
and  pleaded  in  abatement  that  there  was  a  variance  between  the 
writ  and  count,  the  writ  being  qua  ad  noflram  fpcBat  dcnatiofiem^ 
and  the  count  was,  qua  ad  fuam  donatiomm  fpeEtat  jure  prerogative. 
It  was  objefted  on  demurrer,  that  the  title  by  the  vrrit  is  a  tide 
in  fee,  but  this  in  the  count  is  only  a  title  pro  hac  vice ;  fed  non 

C  437  3  allocatur  J  for  the  precedents  are  fo,  and  the  writ  is  always  ge- 
neral^ and  if  the  king  has  judgment  by  default,  and  a  writ  to 
the  bifhop,  this  will  not  gain  a  general  title  to  the  crown,  or  be- 
come an  ufurpation;  per  Holt  Ch.  J.  for  where  the  king  has 
judgment  by  default  in  a  quare  impedit,  he,  as  well  as  a  fubjcd, 
muft  by  fuggeftion  on  the  roll  fet  forth  his  fpecial  title,  A  rc- 
fpondeas  ouller  was  awarded.  2  Salk.  559.  Trin,  5  W.  &  M. 
tlie  King  V.  Dr.  Lancafler  and  Bifhop  of  London. 

27.  In  qua,  imp.  the  count  varied  from  the  writ :  for  the  writ 
was  quod  permlttat  praefentare  ad  vicariaWy  and  the  declaration  is 
ad  eccleftam  pertinet  praefentare ;  but  upon  exception  taken  to  it 
the  court  refolved,  that  omncs  vicaria  ej}  ecciefiay  and  tliat  it  is  fo 
held  ezprefsly  in  feveral  books,  and  therefore  is  no  variance  in  fat" 
Ranee  but  in  form  only  j  and  this  not  being  /hewn  for  caufe  of  A- 
murrer^  judgment  was  given  for  the  plaintiff,  and  thereupon  the 
defendants  brought  a  writ  of  error  and  a  bill  in  chancery,  &€• 
Carth.  315,  &c,  Trin  6  W.  §c  M.  B.  R,  Reynell  v.  Long. 
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(B.  d.  7)     la  what  Cafes  the  Patron^  &c.  muft  be 


!•   'TpHE  king  may  have  qt^re  impedii  againjl  the  incumbent  alone;  Br.  Quait 
*    contra  of  a  common  pcrfon.     Br.  Prerogative,  pi.  no,  ^mp«<»'t» 

•<^o  ^-T?^--  ^  pl.  6.  cites 

cites  41  E.  3.  10.  9H.6.30. 

by  BablngtoD.— And  To  where  the  pope  prefented.     Ibid. S.   P.  Br.  Qiiarc  Impedit,  pi.  47* 

cites  7  H.  4.  25.  37* Quare  impedit  by  the  king  againfi  the  incumbent  alonty  who  pleaded,  which 

vjas  fotind  agairji  the  k'mgf  and  it  was  moyed  in  arrelt  becaufe  the  fatrouv/as  not  named  in  the  vrif^ 
but  becaufe  the  writ  was  admitted  it  was  awarded  that  the  defiecdant  cat  inde  fine  die.  Br*  Quare 
Impedit,  pi.  44.  cites  3  H.  4.  2.  3. 

Qoare  Impedit  by  the  king  agatnfi  the  tnaimhent  alone ,  and  counted  that  the  abhefs  of  TV*  v>asfeifed,  ftc. 
in  right  of  the  churchy  and  prefented  IV*  who  was  admitted,  end  after  the  chmrch  tjcided^  and  Jbe  prefented 
B*  who  was  admitted,  and  after  toas  created  kifbop  of  S,  by  %vhich  the  church  voided,  and  remained  void 
tilt  the  teapcraltiei  came  info  the  hands  of  king  IE,.  3.  (whtcK  is  intended  the  temporalties  of  the  abbefs  at 
It  feems  to  me,)  and  made  the  defcent  to  the  Icing,  who  now  is,  by  which  he  prefented,  and  the  defendant 
Hfnrbtd  him,  (and  fo  fee  thai  the  *  king  ihall  have  prefentatrn  which  fell  in  the  time  of  the  former  king^ 
and  not  his  executors  ;)  and  the  defendant  pleaded  to  the  writ  becaufe  he  is  only  an  incumbent,  and 
the  patron  is  not  named,  and  the  writ  awarded  good  ;  for  it  may  be,  that  the  patron  did  notdiftttrbj 
and  alfo  in  this  cafe  the  kingfball  net  recvutr  the  aJv»wfon,  hut  only  the  p-eftntati$n,  and  by  this  recovery 
the  patron  fball  not  be  out  of  pcj^rfjion  as  in  other  cafe^,  becaufe  it  appears  that  the  title  of  the  king  is 
not  to  any  inheritance.     Bj.  Quare  Impedit,  pi.  47.  cites  7  H.  4.  25.  37.  *  fir.  PrefenUtioa» 

pU  II.  cites  S.  C. 

The  king  brought  a  quare  imped'rt  agiinft  the  bifhop.  Smith  incumbent,  and  Langford }  the  in- 
cnmbenc  pleaded  tliat  no  patron  was  named  in  the  writ  \  and  per  Cur.  that  is  a  good  plea  in  bar,  though 
the  king  be  plaintifi:*  he  claiming  to  prefent  by  lapfe  for  fmony »  Alfo  t^it  patron  now  xoas  only  grantee  of 
the prochcin  an/oidance,  and  ha;  pieienteJ  Smith,  yet  he  ought  to  be  named  ;  but  if  the  clerk  had  been  in 
hj  collation  by  the  ordinary  for  lapfe,  or  proviHon  of  the  pope  in  former  times,  or  ex  prefentatione  regis 
againft  whom  no  wrft  lies,  if  a  common  perfon  had  been  plaintiff  in  the  quare  impedit,  in  thofe  cafes 
it  might  be  wichouc  any  patron.  Noy,  151.  the  King  v.  Biibop  of  Litchfield,  &c.->Citci  7  H.  4* 
375  and  7  Rep.  26.  9  H.  6.  &c. 

2.  Quare  impedit  againft  one  who  /aid  that  the  hijbop  prefented 
him  by  lapfe^  and  that  he  claimed  nothing  in  the  patronage^  judgment 
if  tort ;  and  the  other  prayed  writ  to  the  bifhop,  becaufe  he  has 
difclaimed  in  the  patronage ;  but  per  Cur.  you  (hall  not  have  it, 
but  your  nvrit  /hall  abate,  becaufe'  he  is  no  difturber,  nor  the 
bi/bop  not  named  in  the  writ ;  &  adjornatur.  Br.  Quare  Impedit, 
pL  24.  cites  42  E.  3.  7. 

3.  Quare  impedit  by  the  king,  who  made  his  title  for  alienation  S.  C.  cited 
in  mortmain  of  the  manor  to  which  the  advowfon,  &c,  and  the  J.^n^cafifof 
bifhop  of  R.  prefented  his  clerk,  who  was  admitted,  inftituted,  and  'hiU  v.  the 
indu£bed,  and  the  bifliop  died,  and  the  king  within  the  year  brought  Bifhop  of 
qtuire  impedit  againjl  the  incumbent  alone^  and  well ;   for  he  may  ^^j,^ 
plead  againft  the  king  by  the  ftatute,  and  alfo  the  bifhop  who  now 

is  was  no  difturber,  fo  that  the  adion  does  not  lie  againft  him.    [438  ] 
Sav.  109.  pi.  184.  in  cafe  of  Hall  v.  the  Bifhop  of  Bath  and 
Wells,  cites  47  E.  3.  11. 

4.  Quare  impedit  againjl  R,  L.  as  incumbent,  and  D.  C.  as  pa^ 
iron;  the  incumbent  faid,  that  he  nvas prefented  to  tfc^  fame  church 
by  A,  Bm  and  inftituted  a^id  induBedy  which'  A,  B.  is  not  named  in 
the  writ ;  judgment  of  the  writ ;  per  Brian,  the  writ  is  good  \ 
for  he  has  named  a  difturber,  and  the  incumbent  is  not  dillurbed 
by  A.  B.  but  by  D.  C.  and  there  is  no  reafon  to  hi^ve  a£lion 
againft  him  who  has  done  no  tort  to  tlic  plaintifF.     And  thcrc- 

K  k  4  fore 
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fore  held  good ;  and  fo  fee  that  the  writ  is  good  againft  diftdiber 

and  incumbent,  though  the  difturber  is  not  very  patton.   Sav.  109. 

pL  1 84.  in  cafe  of  Hall  v.  the  Bifhop  of  Bam  and  Wells,  cites 

22  £.  4.  44. 
But  where  a       j.  Where  there  ;/  no  patron y  there  lies  quare  impedit  without 
^ainafilbe  ^i^^^i^g  ^^^  patroH.     Br.  Prcfentation,  pi.  23.  cites  14  H.  8.  2. 

prejinta'tiorty     pCr  FitZJamCS  J. 

admifSon, 

and  inftitution  of  a  cierk,  fuch  patron  ought  to  b:  named  with  the  incumbent  ui  the  ^uaie  impedic. 

Jeok.  200.  pi.  18.  cites  it  as  refolved. 

6.  Where  the  king  prefents  to  my  church  when  I  have  right  to 

prefent,  my  quare  impedit  lies  only  againfl  the  incumbent  of  the 

king,  without  other  patron ;  but  in  every  other  cafe  of  common 

pcrfony   it  muft  be  brouglit  againft  the  patron  and  incumbent. 

Note,  this  was  faid  per  Frowicke  Ch.  J.  for  clear  law.    But 

Marrow  fiiid,  he  had  feen  quare  impedit  againft  the  incumbent 

alone  between  common  perfon^.     But  Frowicke  replied,  that  he 

never  had  in  his  life.     Kelw.  53.  pi.  9. 

7  Rep.  2 ^.b,       7.  In  quare  impedit  the  incumbent //fjA'rf,  quod  ipfe  nihil  baki^ 

Hall  V.  Bp.    fjf^  habere  clamaty  &c.  nifi  de  preftntatione  Gcorgii  Sidenham  MUitis 

Maunton"     "^'  named  m  the  writ,  and  demanded  judgment  of  the  writ; 

The  cafe       Upon  which,  the  plaintitF  did  demur  in  law;  and  it  was  argued 

T**'  ^!J*,«    for  the  plaintiff,  that  the  writ  was  well  brought  without  namine 

dean  of  W.       ,  *  r       -r  •  j-^  i_      i  t  •    «     t  ^ 

was  fcifed  of  t^^  patron  ;  for  if  a  quare  impedit  be  brought  agamft  the  patron 
avicaiapc  and  incumbcnt,  and  the  patron  dieth,  pendant  the  writ,  the  writ 
^^^nYantto  ^^^^^  "°^  abate.  9  H,  6.  30.  //  might  bey  that  the  plaintiff  did  not 
the  manor  of  hnowy  nor  could  tell,  who  prefented  the  faid  incumbent  y  but  befindeth 
w.  in  fee  in  the  incumbent  a  dijlurber  by  his  incumbency ;  and  if  of  neceiCty 
right  of  h;s  f^^j^  patroH  ousht  to  be  named,  then  if  fuch  an  ufurper  ihould 
prcfcntcd  P.  die  hcforc  the  writ  brought,  he  which  liath  caufe  of  action  mould 

manor Voihc  in  C.  B.  Hall  V.  Bifliop  of  Bath. 

earl  cf  L. 

for  >eir5,  who  afligncd  it  to  Sir  C.  S.  and  he  granted  it  to  C.  R.  The  vicarage  Toidcd,  R.  p^efeorci 
D.  who  was  admitted,  &c.  C.  R.  a(Iign?d  to  H.  the  piaintif}'.  D.  wiis  dcptiveJ.  H.  broug.t^aajt 
inapedic  againil  the  bijliop  and  the  incumbent  for  dillucbing  him  to  (^refent.  The  incumbent  peadcd, 
that  he  cl.»imed  nothing  in  the  advowlf  n  of  the  vicarage,  but  is  vicJT  of  the  church  of  the  prt- 
fentarton  qi  the  faid  G.  S.  who  is  aive,  not  named  in  the  writ,  and  demanded  jadgment  of  the  writ ;  and 
Upon  demurrer  it  was  refolved,  that  the  w:ic  (hould  abate,  and  that  the  patron  ou^h;  to  be  named  in  tbe 
writ ;  i&,  Bccaufe  the  patronage  will  in  this  cafe  be  recovered  againft  him  that  has  nothing  in  the  fi' 
trongej  and  there  is  no  reafon,  thar  he  who  is  patron  fliallbeoulied  thereof,  when  he  is  a  ftrangery  asi 
not  party  to  the  writ;  and  et'peciiliy  when,  as  in  this  cafe,  he  might  be  made  pany  thereto,  aciy. 
Ax.  common  la\v  the  incumccct  ccuid  not  plead  any  plea  which  concerr  ed  the  right  of  patronage,  acd 
therefore  it  would  be  unreafonible  that  he  only  flioulo  be  named  in  the  writ,  who  at  common  law  con!d 
not  dcfwnd  the  p-  tronage ;  and  tliat  he  who  has  the  patronage,  and  might  defend  the  right  tberccf, 
fliou!d  be  omitted  in  the  ^rir.  But  this  d.verfity  was  2»^teed,  chat  ^btn  ty  th^  ittdgment  10  tie  fm^rt 
impedit  tot  inbtr  tence^  eflaify  ir  intertfi  cf  tbt  fatriit  in  tbf  fatrvwge  is  to  If  di^tfitd  tj  tkejadputt  \a 
the  quare  impcit  brought  oy  J.  S.  there  J.  N.  who  pieiented,  and  his  clerk  received,  cugbt  to  be 
named  in  the  writ.  Eut  ':if-:n  the  Inheritance,  eftate,  or  inrtref(,  ihall  mt  be  drvtftd  hy  rhetddgm^Kt^ 
ticn  ifitberdtfturb^r  U  *amtd  in  the  toritf  he  nerd  not  name-the  righlfo]  patron  in  thewrt;  an^  wit!a 
this  diverfity  the  b.irlcs  .-"^reo.  And  after  the  plainrtff  Hall,  perceiving  the  lefoluuon  of  the  Crua, 
difcontlnucd  hii  fuit,  and  iort  his  picrentation  ilia  vice.— Sav.  lo"*.  S.  C  And  it  fcems  thetc,  that  t^e 
writ  was  adjudged  gocd.     See  108.  at  the  end.  S.  C.  cited  Cio.  J.  651.  in  the  cale  of  Savil  v. 

Thornton. -i-Sftf  (P.  c)  pi.  1.   in  the  notes. 7  Rep.  26.  b    cites  7  H.  4,  15.  37.     Th^tUcaufie 

tlK  ^^iclentition  was  only  recovered,  and  not  the  advowlon,  nor  the  patron  put  out  of  poHeffioo,  the  m  it 
was  adjudged  good  without  naming  ;hc  patron*  Ibid.  26.  b.«»So  what  the  patnm  died  beftre  mr'-if 
"  Sreaiit, 


>relcnted  1'.    «J*t  uviwiv  i"^  wni.  t/ivu^iii,  nv  wxiivii  iitfiii  ^auic  ui  iti^iioii  uiuuhu 

vhowasin-   be  rcmcdilefs.     And  by  Anderfon  and  Periam,  the  wri^  is  good 
eaifcd'^th?'*    enough  for  the  reafon  aforcral^l.     Le.  58.  pi.  83.  Mich.  32lili2. 
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irmghfj  the  wiit  18  well  brought  againft'the  incuinbenT  alone^     Ibid,  cittt  47  E.  3.  ii.  a.  b.         bt 

caolc  by  xhc  fiatutt  25  £.  3.  7.  he  is  enabled  to  pleads     Ibid.  27.  cites  Pi.  C.  178.  b. 

8.  Quare  impcdit,  in  which  the  plaintiff  made  a  title^  for  that  2  show.  167. 
the  defendant  was  prefcnted  upon  ajlmoniacal  agreement ;  the  arch-  P**  *^» 
bilhop  pleads,  that  he  claimed  nothing  but  as  ordinary ;  and  the     '    ' 
defendant  Sowton  pleaded  in  abatement,  that  the  patron  is  mt 
named  in  the  writ ;  and  upon  demurrer  it  was  adjudged,  that  he 
need  not,  becaufe  his  title  is  not  in  queftion,  but  is  admitted, 
and  the  king  claims  in  affirmance  of  his  title  and  right  but  by  the 
offence  of  the  defendant ;  and  the  patron  (hall  not  be  put  out  of 
pofTeflion  by  recovery  m  this  aftion,  for  he  has  had  the  fruit  of 
his  prtfentation ;  but  his  clerk  (hall  be  removed  for  his  fimony, 
and  therefore  need  not  be  made  party  j   per  Charlton  J.  but  3 
juftices  contra,  who  doubted  becaufe  the  patron  is  not  only  to 
have  his  clerk  admitted,  but  like  wife  to  continue.     And  refpon- 
deas  oufter  was  awarded.     3  Lev.  16.  Pafch.  33  Car,  2.     The 
King  V,  tlie  Archbifhop  of  York  and  Sowton, 


(B.  d.  8)     Pleadings.     Count. 

I.  lN  a  quare  impedit  the  plaintiff  ought  to  declare^  that  the  Inaquarc 
-*  prefentment  was  made  in  time  of  peace.     F.  N.  B.  33.  (K)  '™j^ffj^* 
in  the  new  notes  there  (e)  cites  18  E.  2.  Quare  Impedit,  175.        dared,  that 

Sir  Georgg 
Homer  v^as  fiifrj  in  fee  of  the  manor  of  Dowling,  to  which  the  advo^^fon  was  appendant;  that  he 
fnfaited  ].  S.  who  was  admitted,  inftituted,  &c.  and  that  afterwards  be  granted  the  next  avoidance  tc  tb» 
flaint\ff\  that  J.  S.  died,  and  it  belongs  to  him  to  prefent  \  and  upon  demurrer  to  thij  declaration* 
ic  waj  objeded,  that  it  was  ill,  becaufe  the  plaintiff  did  not  allege,  that  Sir  G,  H.  prefcnted  tempore  pa* 
cii€  And  it  was  admitted,  that  fo  it  ought  to  be,  where  the  plaintiflF  makes  his  title  by  a  prefentation, 
but  here  the  title  is  by  being  felfed  of  the  manor,  to  which  the  adTowfon  is  appendant  \  and  fo  the 
diifereoce  is  between  ad vowfon  in  grofs  and- appendant.  And  per  Cur.  when  one  ihews  a  precedent 
right,  and  then  alleges  a  prefcntation  in  purfuance  of  that  right,  as  here  the  plaintiff  does  in  S^r  G* 
H.  it  needs  not  to  fiy  tempore  pacis  j  otherwife,  where  no  title  is  alleged,  fo  that  the  prefentation  only 
makes  the  titie.  fviod.  230.  Hiil.  aS  tc  29  Car.  z.  Strode  v.  Biihop  of  Bath  and  Wells,  and  Sir  George 
Horner  and  Maimers.     2  Mod.  1S4.  S.  C.  &  P. 

2.  If  a  man  recovers  an  ad  vowfon  againil  another  in  a  writ  of  So  a. man 
rightf  when  the  church  voideth  he  {hall  prefent  •,  and  if  he  be  ^*"  ^,*^^  * 
difturbed,  he  fliall  have  a  quare  impedit,  and  o/lege  the  prefent-  divan?Sr 
ment  in  him  againfl ivhom  he  recovered^  without  alleging  any  other  legeaprt- 
prefentment.     F.  N.  B.  -i-x.  (I).  fentmentby 

•^■^     ^  '  bispreffor, 

and  it  ihall  be  good,  without  alleging  a  prefentment  in  himfelf.     F.  N.  B.  33..  (I)  cites  17  £•  3* 

3.  In  quare  impedit  the  plaintiff  counted  of  a  prefentation  in  the  Br.  Double, 
time  of  his  predecejjhry  and  another  in  the  king  nuho  feifed  by  reafon  of  5*.' "^5*^*^ 
the  war  between  him  and  France,  and  that  he  was  refiored,  and  prejenttnent 
well  5  for  the  laft  prefentment  did*  not  make  him  title,  and  alfo  of  the  guar* 
he  ought  to  make  mention  of  the  laft  prefentment.     Br.  Quare  jj^, not" 

Impedit,   pi.  19.  cites  40  E.  3.  10.  make  title, 

and  yet  he 
ought  to  make  count  upon  it.     Br.  Quare  Impedit,  pi.  T9,  cites  40  E.  3.  10.*— ^By  which  the 
t^rfindant  jaidj  tLat  jf.  I.  wai  feifed  of  the  mater  of  D.  with  this  advotvfon  appendant,  and  prefenttd^ 
fue  rfiate  it  har,  ab^qm  hue  tla*  iht  advctvfi':  if  if  ^rojs^  t^*P i   *A^  ^^  ^^^^  '^^  ^  '^  Z'"!**  f^^fi* 

Ibid* 
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Ibid.<— ^«f  bjr  ao  £•  4«  13.  tnd  21  E.  4^  10.  where  Utb  claim  iy  one  a^d  the  fawu  ferfm^  the  me  m 
iUif^tuiant,  and  the  other  in  grofs,  there  the  appendancy  Jball  be  traverfed ;  but  yAuert  they  claim  hj 
fiveral perfons  tYii  prefentaticn  Jbali  be  tranjerje^y  and  therefor^  the  lavr  feems  to  be  where  It  is  in  grol^ 
as  in  the  prefent  cafe«    "^u  Quare  Impedit,  pi.  19.  cites  40  £•  5.  10. 


C  440  ]        4-  Quare  impedit  by  the  king,  quod  permittat  ipfum  prefentare 

ad  prebendam  vocat.     Major  pars  altaris  in  eccUfta  de  Sarum  :  and 

becaufe  he  did  not  Jhew  in  whit  church  in  Sarum,  nor  of  whal 

fainty  nor  in  what  Sarum,  (for  there  are  two  Sarums)  tlierefore 

ill,    Br.  Quare  Impedit,  pi.  20.  cites  40  E.  3.  17. 

5.  Quare  impedit  by  the  king,  who  counted  during  the  time  that 
the  temporalties  were  in  the  hands  of  the  king :  the  defendant  de- 
manded judgment  of  the  count,  becaufe  //  is  not  Jbewn  for  v:hai 
caufe  they  were  fcifed  into  the  hands  of  the  king ;  et  non  alloca- 
tur.    Br.  Quare  Impedit,  pi.  23.  cites  42  E.  3-  7. 

6*  Quare  impedit  by  the  king,  and  counted  that  B*  was  fet/edef 

the  manor  with  advowfon  appendant y  and  prefented :   and  from  B. 

the  manor  and  advowfon  defcended  to  £.  and  from  E,  to  R*  who 

now  is  in  ward  of  the  king  ;  and  the  church  voided,  and  the  king 

prefented,  and  the  defendant  difturbed  him ;  the  defendant  ftady 

that  there  never  was  fuch  E,  in  rerum  natura,  ct  non  allocatur ', 

for  this  is  a  mifprifion  in  the  mefne  conveyance.     Contra,  if  be 

had  miftaken  the  name  of  B.  or  R.  -now  in  loardi  for  thofe  arc 

material,  quod  nota;  and  therefore  the  writ  good.     Br.  Quare 

Impedit,  pi.  26.  cites  43  E.  3.  7. 

As  quare  7.  In  quare  impedit  the  king  counted  upon  two  prefentmentSy  by 

tSkinglt   which  the  defendant  pleaded  it  in  abatement  of  the  count,  ct  non  allo- 

reapmof       catur;   contra,  in  cafe  of  a  common  pcrfon.     Br.  Count,  pL  27. 

wardy  he       citCS  43  E.  3.   1 4. 
counted  cf 

frefentment  in  the  grandfather  of  the  infant  and  of  ancther  prefeniment  in  bimfelf  iy  rufin  •f  the 
-  -        -  -      ,^^^ 


€upodyf  &c.  and  the  defendant  f aid y  that  the  grandfather  of  the  infant  Koatjeifedj  and prejenndy 
the  ad'oowfon,  and  a  manor  to  which  it  was  appenaanty  to  M.  and  her  baron  in  taii  :  and  the  harm  akdy 
and  the  church  voided,  and  M.  prejentedy  and  yet  the  king  bzd  writ  to  the  bifhop  for  defralt  of  M-  tf 
another  day  ;  but  it  was  held  there,  that  the  pica  of  M.  is  no  plea,  becaufe  flic  did  moi  day  thepreftnC' 
mtnt  of  the  king  upon  her*     Br.  Quare  Impedit,  pi.  19.  cites  43  £.  3.  14. 

Br.  Omif-  8.  In  quare  impedit  the  plaintiff  counted  that  F.  was  feifed  rf  # 
cites  S  cl  ^^^^  ^'^^  ^^'  advowfon  appendant,  and  prefented,  and  made  their 
defcent  from  F,  to  R.  ZLud  from  R.  to  F.  and  from  F.  to  F»  now 
plaintiff;  and  the  defendant  alleged,  that  JV.  was  feifed  and pre^ 
fented,  and  it  defcended  to  ^T.  who  prefented,  Tiiidfrom  jT.  to  Jf^»  who 
prefented,  and  from  W.  to  the  defendant,  and  the  plaintiff  voided 
,  the  one  prefentment  by  the  nonage  of  F.  and  the  other  ^  by  the  mnage 
of  another  F.  and  the  dfendani  alleged  cmifflon  in  one  who  was  elder 
brother  to  F,  through  whom  the  defcent  is  made*  Judgment  of  the 
writ,  and  the  writ  awarded  good,  notwithftanding  an  cmiffion 
of  one  mefne  in  the  conveyance  in  this  a£lion.  Contra,  in  writ  of 
right;  and  it  may  be,  that  he.  in  whom  omiflion  is  alleged  was 
never  feifed,  and  therefore  the  writ  awarded  good.  Brooke  fap, 
it  is  a  womler  that  all  the  prefentments  alleged  by  tl:e  defendant 
were  fufiercd ;  for  it  f*ems  to  be  double  at  tliis  day,  and  a!to  :t 
fceras  that  he  ought  to  have  tr overfed  the  appendancy  cJlcged  ty  the 
flainti^.     Br,  Quare  Impedit,  pi.  32.  cites  44  E.  3.  21. 

6  9.  Qi:'-rc 
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9.  Quare  impedit  by  two  coparceners^  and  counted  that  their  tin* 
cejlor  ivas  feifed  of  the  manor  of  D.  to  which  the  advowfon  is  append'^ 
anty  andprefented  F,  his  cierk^  who  was  inftiiuted  and  induHedy  and 
made  the  defcent  to  them ;  the  church  voided^  they  prefented  S,  who 
was  infiituted  and  induced ;  and  the  church  voidled,  and  fo  it  be- 
longed to  them  to  prefent ;  and  fo  fee  they  alleged  two  prefent- 
ments,  and  yet  it  is  not  challenged  for  double ;  and  the  reafon 
feems  to  be,  that  they  ought  to  allege  one  in  their  anceilor  for 
title,  and  then  ought  to  fpeak  of  the  other  which  they  themfelves 
made,  and  one  of  the  plaintiffs  was  fummoned  and  fevered ;  and  the 
defendant  faidy  that  fhe  who  was  Jummoned  and  fevered  aliened  her 
part  to  hery  judgment  of  the  writ;  and  after  (he  faid,  that  flie 
aliened  her  part  of  the  land  and  advowfon  before  the  voidance, 
and  before  the  writ  brought  \  and  the  plaintiffs  faid,  that  they 
were  feifed  of  the  advowfon  m  common  the  day  of  the  writ  purchafedy 
abfque  hoc  that  fhe  aliened  before  the  avoidance,  Br.  Quare  Impedit> 
pi.  52.  cites  1 1  H.  4.  54. 

10.  Quare  impedit,  VinA  counted  of  a  tail  of  a  manor  to  his  grand*  C  44*  ] 
father y  to  which  the  advowfon  was  appendant y  and  that  his  father 

difcontinued  two  parts  of  the  manor  and  the  whole  advowfon^  and  that 
the  right  of  two  parts  of  the  manor  and  the  advowfon  defcended  to  him 
as  heir  in  taily  and  (hewed  how ;  and  an  ill  count ;  for  the  right 
of  two  parts  of  the  manor  and  the  advowfon  in  poffeifion  cannot 
defcend ;  by  which  he  faid,  that  the  right  of  two  parts  of  the 
-manor  and  of  the  advowfon  defcended  to  him,  and  then  well*  Br. 
Quare  Impedit,  pi.  78.  cites  19  H.  6.  30. 

1 1.  If  the  declaration  he  admiffus  et  infiallatusy  without  more^ 
it  (hall  abate.     Br.  Quare  Impedit,  pi.  83.  cites  22  H.  6.  25. 

1 2.  In  quare  impedit  the  plaintiff"  counted  that  A*  was  feifed  of  \ 
the  advowfon  as  of  fee ^  and  he  took  A*  to  feme ;  and  the  church 
fvoidedy  and  he  in  right  of  A.  prefented  and  had  iffue  and  died;  and 
the  church  voided  againy  and  he  prefented;  and  by  the  opinion  of 
the  court,  becaufe  the  fecond  prefentment  is  not  alleged  in  right  of 
the  wifcy  therefore  ill ;  by  which  he  amended  his  count )  quaere 
librum.     Br.  Quare  Impedit,  pi.  8.  cites  28  H.  6.  8. 

13.  Where  the  plaintiff"  counts  of  feveral  prefentments  to  an  ad- 
vowfon in  grofs,  this  is  not  double  j  for  none  of  them  is  traverf- 
able  but  the  laft ;  for  this  makes  the  pofleflion ;  and  if  the  loft 
prefentment  be  omitted^  the  defendant  may  plead  it  to  the  count. 
Br.  Quare  Impedit,  pi.  11.  cites  33  H.  6.  32. 

14.  In  quare  impedit  the  plaintiff  made  to  himCelf  titlcy  becaufe  Br.  Count* 
king  H.  4.  was  feifed  in  his  demefne  as  of  fee  and  right  of  the  advow*  \Iq,    ***** 
fon  in  grofs y  and  granted,  &c.  and  did  not  Jhew  whether  he  was 

feifed  in  right  of  the  crown  or  by  purchafey  or  by  the  dutchy,  &c. 
and  yet  good,  per  Cur.  for  there  is  no  other  form,  and  fee  that  it 
is  faid  in  demefne  of  advowfon.     Br.  Pleadings,  pi.  12.  cites  34 

H.  6.  34* 

15.  In  quare  impedit  the  plaintiff  o«^i/ /^  allege  prefentationy 
and  it  is  not  fufficient  to  plead  a  recovery  without  it ;  becaufe  it 
may  be  that  the  recovery  was  againft  a  deforceor  who  claimed 
nothing  in,  the  patronage;  but  writ  of  right  of  advowfon  does 

not 
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not  lie  but  againft  the  patron ;  per  Prifot.    Br.  Judgment^  pL  5it 

cites  39  H.  6.  23. 
50  if  he  16.  He  who  has  a  donativey  or  ought  to  make  coUailon^  and  is 

makes  colla-  Jifturbed,  fliall  have  general  writ  of  quare  impedit  quod  permiitai 
dnsnot  pre--  ^pfa^  prefentarCy  and  ihall  have  fpedai  count ;  for  there  is  no  other 
Jenu  Ibid,  form  of  writ.  Br.  General  Brief,  pi.  24.  cites  New.  Nat.  Brer. 
P*-  **•      .  fol.  33.  (C)  and  (D).      ^ 

17.  The  queen  brought  a  quare  impedit  upon  the  ftatote  13 
Eliz.  cap.  12.  which  ena£led,  that  no  perfon  (hall  be  admitted  to 
a  benefice  with  cure,  &c.  except  he  fuhfcrihe  the  articUs  of  reii" 
giony  and  that  all  admilBons  and  indu£tions  otherwife  ihall  be 
void;  the  church  remained  void  for  two  years,  and  then  the 
queen  prefented,  but  in  the  count  it  was  not  allegedy  that  the  church 
to  which  the  defendant  was  prefented  nvas  a  church  vnth  cures 
and  upon  demurrer  to  the  declaration  it  was  held  ill.  And.  62. 
pi.  136.  Trin.  24£liz.  the  Queen  v.  the  Biihop  of  Lincoln  and 
Cock. 

18.  Quare  impedit  lies  to  prefent  to  two  parts  of  the  church  of, 
fs^c.  for  m  a  church  there  may  be  feveral  portions  to  which  pte- 
fentations  may  be  made ;  as  A.  may  have  the  ift,  B.  the  2d,  and 
C.  the  3d  part,  and  divers  patronages  and  advowfons  thereof, 
and  if  difturbed  may  have  quare  impedit,  and  declare  of  a  feifin 
of  the  I  ft,  or  2d,  or  3d  part,  as  the  cafe  requires.  And  there- 
fore the  plaintiff  in  the  principal  cafe  having  declared  that  J.  S. 
was  feifed  of  the  advowfon  of  the  faid  two  parts  of  the  church  tfare^ 
faidy  and  prefentedy  isfc.  All  the  judges  held  the  writ  good,  and 
well  maintained  by  the  declaration ;  but  if  he  had  not  declared 
of  the  feifin  of  the  advowfon  of  the  two  parts,  .but  that  the  de- 
claration had  been  (that  he  was  feifed  of  the  two  parts  and  pn^ 
fented)y  according  as  the  writ  mentioned  it,  the  writ  and  deda* 

[4423  ration  would  be  abated,     2  And.  23.   p*.  16.  Pafch.  37  EHz. 
Stanhopp  v.  Bifliop  of  Lincoln. 


(B.  d.  9)    Quare  Impedit.    Pleas.    Good  in  general. 

Br.  AKena-    i .   •-^  U  A  R  E  impedit  by  the  king ;  the  tenant  of  the  king  had  iffn* 
dttsl.  ci  ^"^s^ihree  daughters y  and  died;  and  the  tenements  came  to  the 

king  hy  his  prerogative i  and  partition  was  made  in  Chancery y  and  this 
advowfon  allotted  to  the  one  who  took  baron  and  had  ijfue  and  dieiy  and 
the  iJfue  within  age  and  in  ward  of  the  kingy  and  tne  prehend  voidedy 
and  the  king  prefented*  The  defendant  faidy  that  after  this  the  three 
daughters  made  partition  to  prefent  by  turny  and  that  thefirfi  had  her 
turny  and  after  xhcfccondy  and  the  third  took  the  defendant  to  barony 
and  had  iJfue  and  died ^  and  this  voiJance  nqw  belongs  to  him  as  tenant 
by  the  courtefyy  andfheived  the  compofttion ;  and  becaufe  by  the  firft 
partition  in  Chancery  the"  king  was  afcertained  of  his  tenant  of 
record,  and  this  new  partitiouy  without  licence  of  the  kingy  is  an  alien-' 
ation  in  law  withsut  liccnccy  therefore  judgment  pro  regc ;  fjr  it 
was  agreed,  that  though  partition  be  made  between  parceners,  ytt 
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they  are  in  by  their  common  anceftor,-  and  may  voudh  ds  heir,  and 
have  every  one  advantage  as  heir,  yet  by  the  partition  in  Chan- 
cery the  one  was  fole  tenant  of  the  advowfon,  and  by  the  laft  par- 
tition to  prefent  by  turn  all  are  tenants  thereof,  and  writ  of  tigjit 
of  advowfon  (hall  be  brought  againft  all,  and  before  again  the  one 
alone,  and  fo  the  king  has  a  ftranger  to  his  tenant ;  quod  nota  ; 
and  therefore  the  king  recovered.  Br.  Quare  Impedit,  pi.  73. 
cites  21  £.  3.  30,  31. 

2.  Quare  impedit  by  the  king^  and  made  title  by  nonage  of  T,  fan  Br.Eftoppel, 
iff  J.  W.  and  the  church  voided,  becaufe  M.  H.  the  incumbent  pi-  75-  «u« 
rfiercof  wtfx  created  bifljop  of  E.     Mowbray  faid,  the  church  did  not  ^"  ^* 
void,  the  advowfon  being  in  the  hands  of  the  king.   -But  Norton 
(aid,  to  this  he  Ihall  not  be  received,  and  pleaded  certain  ejloppelthat 
the  king  had  certified  the  time  of  the  feifure<i  and  the  age'ofthe  infant  y 
and  ivhat  day  H*  wasfworn  bifhop  of  E,  and  that  a  certain  year  the 
bifliop  was  treafurer  of  the  king,  and  commiflion  made  to  him  by 
name  of  bifhop  of  E.  to  go  in  a  meflage  of  the  king  to  Rome,  and 
Ihewed  recorcl  which  proved  the  tenure  and  the  age  of  the  infant, 
and  that  he  at  requeft  of  the  great  men  had  received  the  homage 
of  the  infant,  and  made  him  livery  within  age ;  and  there  it  is 
agreed,  that  where  the  king  makes  livery  to  the  infant  within  age 
generallfyfees  and  advowfons  do  not  pafs  witliout  fpecial  words  ;  but 
contra  of  livery  made  at  full  age,  and  upon  the  livery  made  within  * 
age  above  were  no  fpecial  words  of  fees  and  advowfons,  by  which 
it  was  awarded^  that  the  king  have  writ  to  the  bifhop.     Br.  Quare 
Impedit,  pi.  74.  cites  21  E.  3.  39,  40. 

3.  In  quare  impedit,  the  king  made  title  to  prefent  to  a  prebendy  Br.  Quare 
becaufe  the  temporalties  of  the  bifhop  were  in  his  hands  by  reafon  of  the  Impedit,  pi. 
death  ofR.  late  bifhop^  &c.     The  defendant  faid ^  that  ne  voida  pas  97- cites  S. 
the  temporalties  being  in  the  hands  of  the  king  by  the  death  ofR.  this  is 
^pregnancy ;  for  it  fufEces  for  the  king  if  it  be  in  his  hands  by  any 

other  caufe.     Br.  Negativa,  &c.  pi.  26.  cites  24E.  3.  55. 

4.  In  quare  impedit  the  defendant  fhall  not  have  his  age ;  nor 
proteSHon  nor  ejfoign  defervicio  regis  does  not  lie,  nor  fuch  dilatories, 
becaufe  the  lapfe  fhall  not  incur.  Br.  Quare  Impedit,  pi.  116. 
cites  43  AlT.  21.  per  Thorp  J. 

c.  Tht  plaintiff  entitled  himfelf  by  prefentation  by  A,  who  granted  j^^'  ^V*"*^ 
tohimy  and  the  church  voided,  and  he  prefentedi  and  the  defendant  46.  citcs's.c. 
difturbed  him  ;  and  the  defendant  faidy  that  after  this  prefentment  A,    [  443  J 
nuasfeifed  and  prefentedy  isfc,  and  granted  the  advowfon  to  the  defend- 
ant, and  the  church  voided,  and  he  prefented;  and  well,  without 
fliewing  how  A.  came  to  it  again  after  his  firfl  grant.     Br.  Con- 
fefs  and  Avoid,  pi.  10.  cites  3  H.  4.  15. 

6.  In  ar  quare  impedit  by  the  king  it  is  a  good  plea  to  fhew  that  •  Quafre 
fuch  a  one  was  feifed  and  prefented,  and  the  incumbent  admitted  and  ^^  Yw' 
inJHtuted  and  died,  and  the  patron  *  [^refented'\  this  incumbent,  who  book  and 
was  admitted  and  infiituted,  in  whofe  pofTeffion  the  king  by  his  let-  f««h.  tit. 
ters  patents  which  he  fhewed  ratified  and  confirmed  his  eftate ;  j^**  j!^* 
judgment  if  the  king  will  impeach  him,  and  a  good  plea.     Br.  not  clear. 
Quare  Impedit,  pi.  61.  cites  14  H,  4.  36. 

7.  la 
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7.  In  qu^re  impedit  it  was  agreed,  that  a  chantery  may  be 
founded  without  the  aflent  or  licence  of  the  ordinary,  and  where 
the  king  made  title  by  the  temporalties  of  the  bijbop  of  L.  to  the  riii*- 
teries  of  St,  7*.  in  O.  the  defendant  faid^  that  he  and  his  ancejlors 
time  out  of  mind  have  been  patrons  of  a  chantery  of  St,  Tl  in  the  fame 
villf  and  alleged  prefentment  in  his  anceftor,  abfque  hoc  that  this 
A,  by  whom  the  king  claims  founded  any  chantery  there^  and  no  plea, 

'  becaufe  he  did  not  plead  of  the  fame  chantery  ;  for  it  may  be  ano- 
ther chantery  for  any  thing  that  is  contained  in  the  plaint  of  the 
defendant,  and  if  the  defendant  had  pleaded  that  no  fuch  church 
in  the  fame  county,  there  the  plaintiff  fhould  have  had  writ  to 
the  bifhopj  per  Cur.  quod  nota.  Br.  Qiiare  Impedit,  pi.  5. 
cites  pH.  6.  16. 

8.  In  quare  impedit  the  defendant  prayed  aid  of  the  king^  and 
had  it  upon  charter  fifewn^  in  lieu  of  voucher ^  and  yet  it  was  agreed, 
that  it  is  an  a£lion  which  does  not  die  with  the  perfon ;  for  the 
heir  fliall  not  have  action  of  difturbance  in  the  time  of  his  fa- 
ther ;  and  it  was  agreed,  that  a  man  cannot  vouch  a  common  perfon 
in  quare  impedit,  but  fball  have  ivarrantia  charta,  and  in  lieu  of 
this,  voucher  of  the  king;  for  a£lion  does  not  lie  againft  the 
king.     Br.  Quare  Impedit,  pi.  7.  cites  9  H.  6.  56. 

9.  In  quare  impedit  the  defendant  faidy  that  the  incumbent  'was 
prefentedy  living  the  other  incumbenty  and  fo  is  in  by  fpoliation. 
Br,  Quare  Impedit,  pi.  13.  cites  33  H.  6.  26.  in  a  note. 

10.  If  I  grant  the  next  prefentation  to  J,  N.  which  he  enjoys  ac" 
cordinglyy  there,  if  at  another  voidance  the  grantee  diflurbsy  and  al^ 
leges  the  Iqfl  prefentment  in  himfelfy  the  grantor  fnay  confejs  and  avoid 
ity  by  reafon  that  it  was  but  for  one  turn  only.  Br.  Confefs  and 
Avoid,  pi.  49.  cites  13  £.  4.  2. 

11.  If  a  man  pleads y  or  otherways  fays  that  fuch  a  church  is  void, 
he  ought  to  Jhew  how  it  voided,  viz.  by  refignatiouy  deathy  or 
otherwife  hy.  deprivation ^  &c.  For  if  it  voids  by  death,  it  ftiall 
be  tried  per  pais ;  and  if  by  deprivation,  refignation,  creation, 
or  otherwife,  this  voidance  (hall  be  tried\by  the  ordinary*  Br. 
Quare  Impedit,  pi.  85.  cites  15  E.  4.  25.  per  Jenny. 

12.  Quare  Impedit  by  the  Lord  H.  and  M,  his  feme,  ag/nttjl 
the  bifhopy  W,  H,  and  others,  and  counted  that  certain  perfons  were 
feifed  of  the  advowfon  in  grofs  to  the  ufe  of  the  plaintiffs  and  the  heirs 
of  the  femCy  who  granted  the  advowfon  to  R.  who  granted  the  ad- 
vowfon to  the  plaintiff  and  the  heirs  of  the  femCy  and  (hewed  pre- 
sentment, and  that  the  church  voided,  &c.  and  thebifbop^  xhtpa* 
trony  the  incumbent  y  and  all  the  others  Joined  in  pleay  andfaid  that  the 
faid feoffees  were  feifed  to  the  ufe  ofthefaid  W,  H,  and  his  heirs  males, 
and  that  they  prefented  abfque  hocy  that  they  were  feifed^  to  the  ufe  ff 
the  lord  H.  and  his  feme.  And  per  Keble,  tlie  plea  is  not  good, 
inafmuch  as  the  patron,  bifliop,  and  incumbent  have  joined  in  pica 
where  they  ought  to  have  fevered  ;  and  alfo  he  faid  that  the  feof- 
fees were  feifed  to  the  ufe  of  W.  H.  in  tail,  and  does  not  Jhew -the 

C  444  ]    commencement  of  it,  inafmuch  as  it  is  of  a  fpecial  eflatCy  and  alfo 
W*  H,  has  pleaded  to  the  right  of  the  patronagC|  where  it  appears 

that 
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that  he  //  not  patron ;  and  therefore  ought  to  have  /aid  that  m  Jif" 
turha  pas.     Br.  Quare  Impedit,  pi.  165.  cites  13  H.  7.   18. 

13.  If  i^  joint enariti  bring  quare  impedit^  and  the  one  will  not  fue, 
he  (hall  h&jummoned  and  fevered  ;  but  if  he  T^ill  vary  in  titUy  there 
the  nvrit  Joall  abate  without  remedy  i  for  then  it  appears  that  they 
have  joined  upon  feveral  titles, ;  quod  nota.  Br.  Quare  Impedit, 
pi.  2.  cites  26  H.  8.  5. 

14.  In  a  quare  impedit  the  plaintiff  declared,  that  the  church  Le- 194.  pi. 
was  void,  and  that  the  defendant  difturbed  him  to  prefent ;  the  *78.  Mich, 
defendant  pleaded,  that  the  church  was  void  by  acceptance  of  another  eijx.  c.  b. 
benefice  wth  cure^  &c.  and  thai  thereby  the  right  of  prefentation  de*   Arundel  v. 
volved  to  the  queen  by  lapfe^  upon  default  of  the  ordinary  and  me-  q^^^  ^ 
tropolitan,  &c.  and  that  fhe  prefentcd  the  defendant^  ivho  ivas  admit"  andChaflui. 
ted  and  induBed ;  and  upon  a  demurrer  the  Court  faid  that  every  S.  P.  and 
writ,  declaration,  and  aftion  ought  to  be  anfwered  by  way  of  ^^^  ^^ 
plea ;  that  in  this  cafe  the  plaintiff  alleges  a  difturbance  by  the  dc-  the  plea  wa* 
fendant,  which  is  not  any  how  anfwered  •,  for  when  the  king  pre-  ^^!**  »"^"^- 
fents,  &c.  pending  the  writ,  this  can  be  no  anfwer  to  the  adion  thcXitiff 

'    or  grief  of  the  plaintiff  done  to  him  before.     Whereupon  they  counted  upon 
gave  judgment  for  the  plaintiff.     And.  238.  pi.  255.  Stanley  v.  ^^V^rbunce 

^^®'l*  NoTcmtr, 

and  the  de- 

ftndata  intUted himjelf  to  an  incumiercy  ift  May  after;  fo  that  the  di(hirbance  fet  forth  in  the  count, 
is  not  m(wtred  by  traverfe,  nor  con/efTed  nor  avoided;  for  ihe  ditlurbance  whereof  the  plaintiff 
declared  is  confefTed.  Aftenn'ards  it  was  moved  that  the  queen  might  have  writ  to  the  bifliop, 
becaufe  her  title  appears  to  be  by  lapfe,  which  is  confcfTed.  But'  the  whole  court  were  dear  of 
opinion  againft  it;  for  though  it  appears  that  he  was  lawfully  prcfented  to  the  faid  church,  and 
fo  once  lawful  incumbent,  yec  it  appears  alfo,  that  the  queen* i  title  is  once  executed^  and  fo  gone ^  and 
iMbhtg  temtant  im  her  ;  and  now  when  the  defendant  has  loft  bis  incumbency  by  ill  pleadirz  (as  he  may 
as  well  by  relignation  or  deprivation)  the  fame  Jball  not  turn  to  the  queen^s  advantage  ;  fjr  where  the 
^ueen  prefents  for  lapfe,  and  her  cleric  is  inlbtured  and  indufleJ,  Utit  has  no  more  to  do,  her  cierk 
^tjijbft  MS  well  as  be  canfr  tbe  Icldinr  of  it ;  for  by  what  manner  foevcr  be  lofeth  the  incumbency, 

/ft  jhail  not  preftnt  again  \  otherwi£e  it  na<f  been  if  ihe  had  besn  pacrpn.  And  afterwards  the  plaint!^ 
had  a  writ  to  the  blihop. 

(B.  d.   10)     Pleading  jPZf/?jr/y.  seeco^a.*) 

1.  13  E.  I.  T^  NACTS,  TYi2Xfrom  henceforth ont  form  of  plead-  Bythecom- 

cap,  g,       '^  ingfhall  be  obferved  among  juflices  in  writs  of  darrein  ?J^^J** 

prejentment  and  quare  impedit ^^  in  this  refpeit  if  the  defendant  allegeth  before  the 

pUnarty  of  the  church  of  his  own  prefentation^  the  plea  fball  not  fail  by  w'ii^  of 

reafonof  the plenarty^fo  that  the  writ  be  purchafed  within  6  months,  jit* brought 

though  he  cannot  recover  his  prefentation  within  the  6  months  ^  was  a  good' 

pica,  but 
plenarty  hanging  tbe  writ  was  no  bar  at  the  common  law ;  but  now  by  this  ftatute  plenarty  is  no 
pica  in  a  quare  impedit  or  darrein  prcfentment,  unlefs  it  be  by  the  fpace  of  iix  months  before  the 
qaare  impedit  brought;  for  if  the  rightful' patron  bring  his  a^ion  within  the  6  months,  it  is 
maintainable  by  this  ftatu:e,  which  ihort  purview  doth  remedy  many  mifchiefs  at  the  common  law. 
2  Jnft.  360. 

JBut  this.aO  doth  9it  bind  tbe  king ;  for  plenary  by  the  fpace  of  fix  months  is  no  bar  agaiiift  him, 
but  be  may  have  his  quare  impedit  when  he  will;  for  nullum  tempus  occurrit  rrgi.     2  Inft.  361* 

But  foroe  have  taken  a  diverfty  nuhen  tiv-'Jclng  claimeth  the.  advowfon  in  his  own  rght  injure  coroKor, 
and  toben  he  ciaimetli  it  in  the  r\g'  t  of  a  fuh'jif}  \  for  then  he  fliall  not  be  in  better  cafe  than  the 
fubjedwas;  as  where  the  king  was  int  :l?d  \.ci  prefcn:  in  the  right  of  a  ward,  and  one  did  ufurp, 
*n<i  the  church  was  full  by  the  fpicc  '  r  1  x  n."i.i'.i;  .inJ  1:  v. u^  ^vljud^ed  within  la  years  afcer  the 
making  of  this  a£b,  that  the  kinj  l>y  tiiis  j.i.'iniy  wj..  oirrcJ  0/ th-t,  oiarc  inii>«'ilc3  but  fince  that 
time  the  law  hath  been  otherwife  tak::n.     2  .i.it*  301. 

Plena:  ty 
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Plenarty  by  6  months  agakjl  tht  queen  is  a  good  ple4>  alheit  jht  clam  the  idTOwibfi  hj  the  ]^i  of* 
dvivnufit*     %  Inft.  361. 

And  yet  in  all  cafes^  plenarty  by  fix  months  is  no  plea  in  a  quare  impedit ;  [as}  if  an  advovfonbe 
aliened  in  mortmain^  and  the  church  becomes  void,  and  a  Jiranger  ufurps^  and  hit  clerk  ic  in  by  fix 
months,  yet  the  immediate  hrd  Jhall  have  a  quart  imf>e(iit  ivitbiu  the  year  ^  for  die  ftatuteof  7  E.  i. 
*de  religioiis,  giveth  him  a  year,  and  the  immediate  lord  half  a  year  after,  &c.  and  for  that  caafeaUt 
no  defcent  of  lands  in  the  mean  time  ihail  take  away  bis  entry.     2  Ind.  361. 

•[445] 

(B.  d.  11)     Pleadings  by  the  BiJIwp. 

I.   /^U ARE  impedit  by  Sir  J.  Dcnham  againft  the  blfbcp  of  E, 
^^s^^and  ST.  Chanon,  and  counted  that  the  adnxyzvfon  of  tks  abbej 
of  St.  Edes,  was  appendant  to  his  manor  of  Hatlandy  and  thai  W. 
his  father  prefented  one  B,  Chanon  of  the  abbey y  nvbo  of  his  prefinU 
ment  was  admitted  and  injlitutedy  and  conveyed  the  manor  to  him  by 
defcent y  and  that  the  abbey  voided  by  the  death  of  B.  and  be  prefented^ 
and  the  defendant  diflurbed  him  ;  the  bijhopfatd  that  by  the  foundation 
the  abbot  is  eleBive  by  the  prior  and  the  monks  who  prefent  him  to  the 
bifhopy  and  he  fljall  examine  and  admity  and  if  Tie  be  able,  then  tbc 
bifhop  fhall  admit  and  inftal,  and  put  him  in  corporal  poiTel&oiii 
and  that  the  abbey  voided  by  the  death  of  B,  and  they  elected  C,  and  he 
upon  the  prefent  ment  of  him  made  to  him,  examined  and  found 
him  able,  and  admitted  and  inflalled  him,  &c.  and  fo  claimed^O' 
thing  but  as  ordinary  ,*  judgment  if  "without  fpecial  difturbancC) 
tort,  &c.     It  is  no  plea  without  traver/ing  the  title  of  the  plaintiff; 
for  where  he  fhews  title  in  de^ruElion  of  we  title  of  the  plaintiffy  he 
ought  to  traverfey  &c-  or  confefs  and  avoid  the  title  of  the  plaintiff, 
notwithflanding  that  he  claims  nothing  but  as  ordinary  s  by  which  af 
terwards  he  traverfed  abfque  hoc,  that  the  faid  B.  wcs  admitted  and 
infiituted  by  the  bifhop  cf  E.   at  the  prefentment  of  W.  father  of  the 
plaintiff';  and  the  other  e  contra.     And  per  rort,  the  biftiop  as 
ordinary  cannot  plead  any  plea  which  touches  the  right  of  the  patronr 
agey  but  a  dijlurber  tfiayy  and  here  the  bifhop  is  diilurber ;  for  it 
appears  that  the  plaintiff  prefented  to  himy  and  alfo  the  priory  and  he 
accepted  the  prefentation  of  the  prior  without  inquiring  de  jure  patronch 
tusy  and  therefore  a'  difturber,  quod  Newton  and  Pafton  conccffc- 
runt,  that  he  ought  to  have  inquired,  &c.  as  well  as  between  two 
patrons.     Br.  Quare  Impedit,  pi.  83.  cites  22  H.  6.  25. 
Br.  Tra-  2.  Quarc  impedit  was  brought  by  H.  againft  B-  and  the  bifhop 

Terfe  per  and  the  incumbent,  and  counted  that  he  was  feifed  of  the  advovfoa  as 
Sans,  pi.  21.  ^^  grofsy  and  this  as  of  fee  and  of  right  y  &c.  tempore  pacts y  Uc.  arJ 
6.  13, 14.     ^^^^y  ^^'  ^fid  the  church  now  voidedy  ^c.  and  he  prefentedy  and  the 

S.  c. defendants  diflurbed  himy  and  the  bifhop  faid  that  he  claimed  nothing, 

Jon^plfV.     ^^^  admifftony  inflitutiony  and  induction  ;  and  prayed  judgment  if 

cites  s.C.      without  fpecial  difturbance,   &c.  and  the  plaintiff  faid  that  tht 

church  voided  by  the  death  of  J*  N.  as  above,  and  that  he  prefenttd 

fuch  a  dayy  yeary  and  place  y  Jv,  P.  his  clerk  y  and  required  inm  to  ad' 

mit  himy  and  he  refufedy  and  fo  difturbcd  him,  &c.  to  which  the 

bifhop  fqid  that  the  defendant  prefented  fuch  a  dayy  and  that  after  in  the 

fenfl  of  St,  Hugh  the  plaintiff  prefentedy  by  which  he  refufedy  and  nuJi 

i:iquiry  de  jure  patron  atuSy  (which  was  afterwards  adjudged  no  pica, 

becaufe 


IPrcfentation.  445 

oecaufe  he  did  mt  fay  what  end  the  inquiry  took)  nvhich  refufalin  the 
faidfeqft  of  St.  Hugh,  &c.  is  thi /ante  fpeciai  dtfiurbance,  8cc.  abfque 
ioCf  that  he  refufed  after  the  faidfeaft^  hi  hoc,  &c.  to  which  the 
flaiHtifffaid  that  he  fuch  a  day  and  place  after  thefeafi  aforefaid^  rr- 
qmred  him  to  admits  &c.  and  be  refufed;  and  upon  this  they  were  at 
ifliie ;  and  after  by  the  opinion  of  the  Court  the  i/fue  is  misjoinedy 
and  the  plaintiff  has  departed  from  his  firfi  plea  ;  for  he  alleged  dif 
turbance  ftich  a  ddy^  which  the  bijbop  has  jufifiedy  and  he  comes  and 
alleges  anoiUr  difiurbancey  by  another  refufal  another  day,  and  there-. 
fore  this  is  a  departure  \  by. which  they  repleaded  ;  and  the  bi/bop 
feud  thafthe  defendant  frefented  £,  his  clerk  the  fame  day  that  theplain^ 
iiffprefented  F,  his  clerk^  and  fo  the  church'  became  litigious  ;  and  that  £  44<f  J 
the  law  of  holy  church  is^  that  when  it  if  litigious,  the  ordinary  is 
not  bound  to  prefent  till  it  be  inquired  de  jure  patronaius,  and  this  at  the 
fust  of  the  one  patron  or  the  other  y  or  their  incumbent :  and  that  if  the  6 
mmths  pafsy  that  he  prefent  bylapfe,  andttone  required  him  within  the 
6tnonlhsj  by  which  lie  made  collation  to  one  T.  his  clerk ^  by  lapfe,  8c  hoc, 
&c.  and  demanded  judgment,  &c.^  and  upon  this  iht  plaintiff  de* 
murred;  and  theie  it  is  agreed  that  the  jure  patronatus  ^ai/  be 
fued  at  the  cofs  of  the  party  or  his  clerk,  and  the  bifhop  is  not  bound 
to  be  at  the  coils,  for  he  is  judge  in  this  cafe  ;  but  where  the  Court 
writes  to  the  bifliop  to  certify  baftardy,  or  matrimony,  cwr  tht  like,  ' 
there  he  (hall  do  it  at  his  own  cods  ;  for  there  lie  is  a  miniften 
But  per  Littleton,  the  Jufticec  of  the  fpecial  afllfe  are  not  bound  to 
fit  without  their  fee;  nor  the  Chancellor  to  make  writs  without  his 
fee  for  the  writing,  &c.  And  afterwards  it  was  adjudged  that  to  fay 
that  the  church  was  litigious,  as  above,  and  the  6  months  pa/fed,  and  he 
made  collation  by  la^e,  is  a  fufficient  plea  without  the  other  matter  of 
the  jure  patronatus,  which  is  alleged  before  ^  but  this  is  only  fur- 
plufage,  and  the  plea  is  not  the  worfe ;  for  the  jure  patronatus  is 
ody  for  the  cxcu(e  of  the  bifliop,  therefore  it  feems  it  had  been  a 
good  replication  for  the  plaintiff  to  have  faid,  that  he  or  his  clerk 
required  to  have  jure  patronatus,  and  he  refufed  ;  and  therefore  as 
to  the  bifliop,  judgment  was  given  that  the  plaintiff  take  nothing 
by  his  writ.  Br.  Quare  Impedit,  pi.  X2.  cites  33  H.  6.  la  &  32. 
34  H.  9*  II.  38.  &  35  H.  6.  1 8. 

3*  Quare  impedit  by  the  king  againflL  the  ordinary,  and  counted  Br.  Office 
that  W.N.  was feifed  of  the  manor  rf&.  with  the  advowfon  appendant  ^  Jy[*^^f* 
andprefented  J.,  tec.  who  was  admitted,  inftituted,  and  indu£led,  s.  c. 
&€•  and  gave  the  manor  with  the  advowfon  tq  E.  L.  in  tail,  the  rr- 
mainder  to  the  right  heirs  ofW.  L.  in  fee,  &c«  and  that  fuch  a  day 
and  Tear  it  ^tl^  found  brfore  the  efcbeator,  &c.  that  the-faid  E.  L.  died 
feifedoftbe  manor  in  tail,  and  that  the  manor  was  held  of  the  king  in 
^hief^  and  that  T.  L.  is  fin  and  heir  within  age,  &c.  and  ihztfuch  a 
day  and  year  the  church  voided,  and  the  king  prefented  B.  and  the  bi/bop 
dyiurbed  him,  and  the  bifhop  faid  protejlando  that  £.  L.  diedfeifed  in 
fee  of  the  fend  manor,  and  pro  placito  that  jE.  L.  gave  the  faid  manor  to 
M.  and  others  in  fee  laving  the  advowfon,  andcfter  E.  L.  granted  the 
if^Kt  prefetttatiqn  to  Butler,  and  after  M.  and  the  others  gave  the  ma^ 
nortoE.L.  and  bis  feme  and  Lewis  K  and  after  E.  died,  and  the 
cburch  voided,  and  B.  prefented  to  him  C.  at  D.  hi  being  ready  to  take 
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borfe  :  and  the  UJbop  comtnandid  htm  to  attend  ufion  bim  at  N» 
the/ante  dioce/j  within  three  days^  to  examine  him  and  inquire  his  abi* 
litjr  >  and  he  did  not  come^  nor  fix  months  after j  by  which  the  hifitf 
made  epilation  by  lapfey  abfque  hoc  that  TV.  L^  gave  the  fcdd  tnamt  U 
E,  L,  in  tail^  prid,  &c.  And  afterwards  anno  15  H.  7.  7  and  S. 
all  the  Juftices  at  length  held,  that  the  ordinary  ihall  have  time  H 
be  advtfed  ;  far  in  the  examination  he  is  judge  and  not  officer ^  and  he 
ought  to  give  him  time  and  place  convenient,  and  need  not  gire 
notice  to  the  patron  that  he  did  not  come  to  be  examined ;  for  k 
has  not  refufed  him*  Br.  Quare  Impedit,  pi.  91*  cites  14  H.  7* 
21.  and  15  H.  7.  6,  7,  &  8. 

(B.  d.  12)     Pleadings  by  Incumbent. 

♦  [  447  ]  X.  25  Ed.  2'fat.2'   TTEMj  Becaufe  that  many  prefentmctOi  to £•> 
Thcincum-  cap.  7.  "^   vers  benefices  of  holy  churchy  a^  well  of  the  pa^ 

by"tim^fta"^'  /rtfWflfg/  of  lay  people  as  of  people  of  holy  churchy  which  are  void  by  fix 
lute  have  monthsy  whereof  the  collation  offtich  benefices  by  lapfe  of  time  vmu  ifc- 
traverfito  volutey  and  of  right  ^pertaining  to  the  ordinaries  of  the  places y  were 
Ihep/ainrif  ^^^^^^^d  by  the  ling  by  judgments  thereof  given  y  ifthecffent  rfthefaU 
vrJcfi  the  patrons  y  in  deceit  of  the Ja'id  collations fo  made  reafonahly  by  thefeddorA- 
^j*!"  ^  nariesy  in  which  pleas  the  ordinaries  nor  their  clerisy  to  whom  they  £i 
and"thc  mif-  ^^^^  fi*^^  benefices y  were  not  received  tofhew  nor  defend  their  right  in 
chief  was,  this  behalf  nor  to  counterplead  the  king's  right  fo  claimedy  nvhich  is  not 
that  though  reafonable  ;  wherefore  the  kingy  by  the  affent  of  the  parliament y  willed 
bent  had  and  granted  fir  him  and  Ms  heirs  y  that  luhen  archbi/hepiy  bi/hops^  or 
been  zo  other  ordinaries y  have  given  a  benefice  of  right  devolute  to  bim  by  leffr  of 
^^ffdTion  '''^'  Mid  after  the  king  prefenteth  and  taleih  his  fait  againfi  tbepatrm, 
yet  if  the  nvhich  per^cofe  will  fuffer  that  the  king  fhall  recover  nvithout  aOisH 
king  had  triedy  in  deceit  of  the  ordinary y  or  the  poffeffor  of  the  faid  hen^eSy  that 
brought  ^  infuch  cafiy  and  Mother  cafes  likcy  where  the  kin£s  right  is  not  triedy 
dU  againft  the  archbifhop  or  bifbopy  ordinary  or  pojfejforyjhall  be  received  to  +  ««»- 
him  and  Xerplead  the  title  taken  for  the  kingy  and  to  have  his  anfwery  asidtiw 
wti^^'^who  ^^^rf^^bis  right  upon  the  mattery  although  that  he  claim  ntdhtng  » 
would  noc      the  patronage  in  the  cafe  aforefaid. 

appear,  the 

Jung  (hould  have  oufted  the  incumbent,  bccaoie  nullum  tempus  occunit  r^,  aad  fot  tlitt 

the  ftatute  made*     Fitsh.  tit.  Incumbent,  pi.  11.  cites  M.  10  H.  4. 

The  confefiion  of  the  patron,  or  fuppofed  patron,  before  this  ftatote  bound  the  inc«iiibcat»  lot  opm 
the  incumbmt  may  plead  the  title  if  the  patnn^  but  the  ordinary  cannot ;  for  the  ftatute  does  doc  cuead 
to  him.     Jenk.  15.  pi.  47* 

Scire  facial  upcn  a  recovery  hy  the  king  in  quare  impedit;  the  incnmleat  defendant  faid,  thai  ofkt  tke 
judgment  J,  N.  prejentee  cftbt  king^  was  inftUuted  and  induBid  by  the  hifxp  ky  tLtJameJmdgmnif  ftc 
And  per  Hafty,  the  fime  llatute  ¥>'hicb  gives  the  incumbent  to  plead  againft  the  king  In  q««c  ioipe- 
dit,  gives  hint  anfwtr  in  fcire  facias  upon  judgment  therein,  quod  noo  n^atur^  by  whkh  they  vmt 
bt  iflue;  quod  aoca.  Br.  locumbeot,  pU  4«  cites  4>  46  £•  3.  1 3.  ■■  4-  ^*  ^  ^'^^  *  ^'^  ^S"  P^  ^°' 
in  cafe  of  Ognel  v.  Pallon.*— S.  P.  Fitzh.  tit*  Incumbent,  pi.  10.  cites  H.  50  £.  3.  7  1^.  s6> 
cites  S.  C.  and  fays,  the  mifchief  before  this  ftatute  was,  that  hj  the  fttnt  pleading  or  coaftsiao  eT 
the  (Hitron  in  qoare  impedit,  the  incombent  was  withoot  fcmedy ;  but  that  this  ftatvtc  cmUb  Ac 
polfeflbr,  ftc.  (which  is  the  liune  thing  u  to  fay  the  iscambe&t  after MduAioB«  as  was  heU  )  D.  t.  4 
H*  8.)  to  counterplead  the  title  uken  for  the  king  and  to  have  his  aniWer,  Sec,  7  Rep.  »<•  a.  Paic^* 
31  Elts.  Cafes  of  Quare  Impcdit — |  This  cafe  is  D.  i.  b.  pi.  S.  BatailsW*  Cook,  wbCKtbepa* 
tron  cbimed  title  to  the  advowfoo  by  the  anceftor  of  the  plaintiff  j  and  the  kKianbeBt  wwU  base 
pleaded  the  (ame  plea,  but  was  o«M  by  U»ia  ibtttte»  which  enables  the  poOeflbr  »  plead  ia  %my  brt 
in  this  caie  the  iikcufbbent  wai  not  ioditdadi  and  iefrrt  ffffefm  bolt  mt  mwmbmty  and  lb  co«U  mc 
fkad  IK  diftvrba  pas,  Itc 
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'  ^  This  4s  htfnJtJioheri  a  ff  ion.  is  commfnctd\  for  if  an  inatmient  he  iKy  snJ  Is  ouflti  hy  ^m'JjjioM  andht* 
ibSion  9f  the  incumbent  of  tht  Ung,  be  b^  no  remedy  but  to  fue  by  peiition  to  the  icing*  Br*  Incam- 
bent,  pi.  7.  cires  2  H.  4.  1 7. 

Tbe  particular  canfe  of  this  law,  U  for  the  relief  only  of  the  ordinary  that  hath  collated  by  laple, 
tnd  of  the  clerk  that  is  fo  collated,  that  they  may  both  plead  to  the  title  againft  the  king,  which^ 
when  you  confider  it,  was  a  necenTary  law  a«t  ai^ainft  the  king  more  than  againft  common  patrons  j  for 
tbe  king  not  being  bound  by  lapfe  of  time,  if  the  comnnoa  patron  foflTered  a  Upfe^  and  the  biA(»p 
collated  lawfully,  yet  if  tbe  king  pretending  bimfelf  patron,  brought  a  (|uare  impedlt  againft  tbe  or- 
dinary and  incumbent,  there  wai  no  means  for  them  to  fave  themfclves,  fince  they  could  not  deny  the 
king's  title  and  maintain  the  pitron's  in  whofe  default  tbe  lapfe  took  place;   but  the  flatute  gives 
temediei  likewife  in  like  cafes,  by  ezprefs  words ;  fo  that  cafis  of  like  nature  are  rather  rtmeJied  hf 
Utter  than  *ftii*j.     And  therefore  firft  in  tbe  cafe  of  lafje,  a  letnmon  ferfon  might  by  prance  have 
turned  out  a  lawful  ccUaree  in  one  only  cafe,  and  that  was  this,  a  common  perfon  no  true  patron,  prt» 
fints  •within  6  months,  and  the  true  patron  him/elf  preftnts  not  in  time ;  whereupon  the  ordinary  collates  bf 
labfe,  againft  whom  the  pretender  brings  a  quare  hnpedit,  becaufe  his  clerk  was  refufed,  wherein  be 
mu^  needs  prevail,  if  hit  title  be  good,  and  it  nuifi  be  taken  for  good,  hecauje  nathcr  ordinary  nor  incnmhent 
could  derty  it  \  for  de  non  apparentibus  &  de  non  exiftfentibus  eadem  eft  ratio.     This  is  one  of  the  like 
cafes  meant  in  the  ftatute ;  for  all  in  other  cafet  tbe  lepfe  is  an  equal  title  againft  all  common  per- 
fons.   But  tbe  commoneft  like  cafe,  and  that  which  extends  fartheft,  is  the  purview ;  for  every  incum- 
bent that  is  called  a  poftefTor,  as  well  by  prefentment  as  by  collation,  is  allowed  by  the  woiis  of  tbe 
law  to  counterplead  the  king*s  title,  and  to  (hew  and  defend  bis  own  right  upon  tbe  matter,  though 
be  claim  nothing  in  the  patronage  in  the  cafe  aforefaid  \  note  all  the  words,  for  they  have  all  their 
wight ;  for  fiift  the  incumbent  muft  beap'>ffj[ir ',  fo  that  if  he  have  hts  prefentation,  admiffion,  and  in- 
ftitution  upon  tise  lawful  title,  yet  be  remains  as  be  was  before,  undo*  the  mifchief  of  the  common 
iaw,  be^^ufe  he  is  not  a  poflfefTor  according  to  the  letter  of  the  law,  but  by  induffton.     And  further, 
that  (hough  he  be  a  poircHbr,  he  nutfi,  by  the  letter  and  meaning  of  this  law,  as  welljhew  and  defend 
tis  otvn  right  as  counterplead  his  adverjarft;  and  therefore  clearly  he  cannot  make  bimfelf  parfon  im» 
parfimee  0?  the  prefentation  o^  J.  S.  and  defend  bimfelf  by  the  title  of  J.  D.  under  whom  he  claims 
not,  tbough  that  were  fnffi.ient  to  deftroy  the  plaintiff's  title,  by  confeiling  and  avoiding,  or  the 
like ;  neither  can  he  countrrplead  the  plaintiff's  title,  but  muft  alfo  make  a  title  to  bimfelf  by  tbe 
word  and  meaning  of  this  law,  which  I  fpeak  not  to  bind  the  incumbent  by  the  patron's  plea,  where- 
of I  wiU  fpeak  hereafter  when  2  come  to  the  incumbent*s  plea;  but  touching  plea  of  the  ordinary  upon 
tUs  ftatute,  1  bold  plainly  that  he  can  no  othervtife  plead  than  he  could  at  the  common  law,  but  only  wherg 
*  be  bash  collated  affnally  by  lapfe ;  for  though  the  incumbent  in  by  prefentation  be  alfo  admitted  to  plead 
by  the  meaning  of  this  law  under  the  word  (like  cafe),  becaufe  the  cafe  is  like  indeed,  yet  the  oTi- 
dinary*s  cafe  before  actual  collation,  is  no  ways  like  in  cafe  ;  for  he  h<>th  gotten  no  intereft  for  hlm- 
kifnot  hit  clerk  in  the  church.     And  therefore  if  the  incumbent,  inftituted  only  at  the  prefentation  of 
another,  be  not  within  the  rclirf,  much  lefs  (hall  the  ordinary,  that  hath  no  intereft,  but  an  oHice 
only,  that  ought  to  be  indi/Ferent  to  all  patrons,  and  maintain  no  fide.     And  yet  more,  if  the  incumbjnt 
which  is  indttded,  be  defendant  in  quare  iippedit  (which  may  plead  by  tbe  fhitute)  and  do  rejign  hang-^ 
v^  tbf  torir,  he  hath  left  his  pr'ruilfge  cfpleiuiing  to  the  title  by  thefiutute ;  for  as  it  was  granted  him  to 
defend  his  poIfeBion,  lb  when  bis  polleflion  is  gone,  there  is  no  caufe  for  him  to  ufe  it,  which  rcafon 
alfe  turns  ftrongiy  againft  the  ordinary,  where  there'  is  no  pofteflion  under  him }  for  yet  that  incumbent 
that  hath  refigned  may  plead,  as  he  might  hsve  pleaded  at  the  common  law>     And  note  that  cafe  of  the 
perfon  refigning  hanging  the  writ,  which  the  perfon  may  plead  againft  hlm^  to  defeat  him  of  his  plea  • 
that  he  might  once  have  had  hanging  the  writ;  whereas  in  a  precipe  quod  redJat,  if  the  tenant 
plead  a  releafe,  tbe  demandant  cannot  (ay  that  be  had  aliened  hanging  the  writ,  but  is  eftopped;  the 
difference  is,  becaufe  in  that  cafe  of  the  praecipe,  the  demandant  by  hii  writ  admits  him  tenant,  but 
in  the  quare  impedit  he  is  not  named  an  incumboit,  but  a  difturber  only.'    Neither  is  the  fuit  for  the 
incumhcBcy  direAiy^  but  for  tbe  patronage  or  prefentation ;   and  therefore  in  the  writ  of  right  ox 
advowibn^  tbe  incumbent  is  never  named  ;  neither,  if  the  defendant  recover  againft  his  patron,  ftiaU 
he  be  lemoved*     Per  ^obart  Ch.  J.  who  faid  that  he  had  been  the  larger  in  this  dIfcOorfe,  becaufe  he 
&«  the  inheritances  of  advowfon  fo  incumbered  by  wilful  ufurpations,  and  difturbances  of  pretended 
fetrooiy  ordinaries,  and  clerks,  and  the  multiplicity  and  perplexity  of  feveral  pleas  of  the  defendants, 
be  thqr  never  (o  many,  whereof,  tf  any  one  pafs  againft  him,  be  is  barred,  and  the  uncertainty  and  va- 
riety of  the  learning  upon  it,  that  it  is  almoft  impoftible,  if  a  true  patron  be  put  to  his  adion,  but  be 
will  be  tiled.    Hob.  319,  320.  Sir  William  Elvis  v.  Archbiihop  of  York. 

•  [448  3 

2.  Tbe  incumbent  fliould  not  have  anfwcrcd  to  the  title  of  the  pa-  ^''^^ . 

tron  hy  tbe  common  taw  in  quare  impedit,  tut  now  hy  the  Jlatute  he  ^^^ ' 

Ihall  plead  if  the  patron  pleada  f;aintly ;  but  where  hid  patroff  is  s.  C.-^Br. 

Iwtui  hy  Judgment,  or  fuch  like,  the  incumbent  is  bound  likewife.  Encnmbent^ 

Br.  Encumbent,  ice.  pL  8.  cites  38  £•  3,  31.  Per  Thorpe.  s.  s.'-!!^ 

Fitsh*  ti& 
Sncombeot,  pi*  4.  S.  P.  dtgs  M.  a  R*  a* 
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S.  p.  But  if  3.  Quarc  impedlt  againft  T.  £5*  J*  N.  'who  nvai  wanniefrf,  and 
5*  ^^  "P-  counted  of  the  prefetitation  of  his  predecejfor^  and  T".  traverfed  tbefrt' 
S«Soul<i*°  fentatiotiy  and  nuide  title  to  have  writ  to  the  bi/bop,  and  J.  N*  pleadti 
not  be  per*  the  fame  plea  ;  and  there  it  is  faid,  that  at  the  common  lata,  the  in- 
*?"?**  h  cumbcnt  (hall  have  no  plea,  becaufe  he  has  nothing  in  the  advow- 
dje*patton*  fon,  and  the  ftatute  was  for  the  mifchief,  that  if  the  patron  would 
pleads,  and  not  plead,  the  incumbent  might  p]ead ;  but  now,  when  the  patron 
£^•0^  s  P^^*^**>  there  is  no  mifchief,  and  therefore  the  incumbent  need  not 
were  uken}  to  plead ;  but  Brooke  makes  a  quare,  if  the  patron  will  maintain 
and  fo  ice  the  ifTuc  faintly  s  and  after,  becaufe  it  did  not  appear  by  the  writ 
^'f^nif-'-  '*^'  *'  ^^  incufnbent,  but  (lands  indifferent,  and  where  fevend  are 
tet$ded  that  named,  it  may  be  diat  all  are  patrons,  therefore  the  plea  was  fuf- 
tbiinatmbent  fered  \  quod  nota.    Br.  Quare  Impedit,  pL  104.  cites  39  E.  3.  20. 

/ball  plead  J 

but  nokere  tbe  patron  makes  default^  or  will  not  plead  ;  quod  nota,  good  reafon.  Br.  EtKumben^  ftc. 
|>l.  13.  cites  39  £.  3.  30— S.  C.  Cited  7  Rep.  26.  a.  in  cafe  of  Hall  t.  the  Biiliop  of>£alb 
and  Wells. 

So  the  kln^  4.  In  quare  impedit  by  the  king  the  cotmt  was,  that  the  hng  him- 
ImM^t"*  ^^^^  luasfeifedy  and  prefented  one  B.  who  at  his  prefentmdit  was 
funted  that  received,  &c.  and  that  B.  diedy  by  which  it  belonged  to  the  king 
^iti^  H.wM  to  prcfent ;  the  defendant  being  the  incumhentj  pleaded  that  thefnd 

^iltmt^dtne  ^'  "^^^  ''^'''^ '  ^"^  ^^^^  P^^  ^^^s  allowed  without  any  other  title 
j1,  and  ibat  made  to  himfelf.     Arg.  Le.  46.  pi.  58.  cites  43  E.  3.  19. 

king  H.  dkdf 

and  Jo  tbe  adtnwfop  defcended  to  b'imfel/i  tbatjt*  diedy  and  be  prtfented  B.  amd  tbat  won  B»  is  deadj  aal 
ti  it  bekwgs  to  him  to  prefent.  The  defendant  being  incumbent^  traverfed  tbe  inftitmtian  atd  ImdmBim  of 
B.  witbcnt  making  title  to  bimjelf,     Arg.  Le«  46.  pi.  58.  cites  47  £«  3.  8. 

In  quare  j;.  Kotc,  by  the  opinion  of  all  the  Juftices  that  in  quart  tmpeA 

Incumbent*  ^^^ught  by  another  dian  the  king  againfi  patron  and  incumbent^  the 
iiiall  plead  incumbent  fball  not  have  anfwer  to  the  title  of  tbepatron^  becaufe  lAr 
againfi  tbe  Jlatute  does  not  give  it  but  againfl  the  king.  Cofttra,  it  is  hdd  at  this 
ftafut^/u!d    ^^y  h  '*'  *?^'(y  ^f  ^^^  Jfatute.    bV.  Encumbent,  pi.  3.    cites 

againft  a         44  £.  3.    12. 

*}*  commth ' 

itrfm  by  tbe  efuitv }  and  quare  impedit  lies  not  againft  the  incumbent  alooe,  but  where  the  pope  or  the 

Ving  prefents.     J9r.  Encumbent,  pi  17.  cites  9  R.  6.  30.—  S.  P.  Per  *  Babbingtnn  ;  hot  ^  Paftaa 

he  might  have  pleaded  againft  a  common  pcrfon  by  the  common  law,  but  not  againft  the  Idng.     Br. 

^are  Impedit,  pi.  6.  cites  S.  C.  —  S.  C.  &  P.  cited  7  Rep.  i6.  in  the  cafe  of  HaU  v.  the  Bikaf 

of  Bath  and  WeUs.^  S.  P.  Pi.  C.  178.  b.  Mich.  410.  Mariae  in  the  caie  of  Hitt  t.  Grange. 

•  [  449  ] 

S.  P.  per  6.  An  incumbent  (hall  plead  all  pleas  fave  tbofe  which  go  U  tit 

Br^PrSfen^  r/gA/  rf  the  patronage,  and  this  it  feems  by  the  common  lavf^  hmi 
udon,  pL  now  by  tbe  Jlatute  h^  may  plead  of  the  title  of  the  patronage. 
a3-  cites  14  Per  Brudcnel Ch.  J.  Br.  Encumbent,  &c.  pL  i incites  14  H. 6.  31. 
^  *'  *•  7.  If  the  patron  would  confefs  the  aBion  or,title,  yet  the  inatm» 

bent  may  plead  in  bar*    Br.  Encumbent,  &c.  pi.  ii.  per  Brndencl 

Ch.  J.  cites  14  H.  6.  31. 
But  Br.  8.  Quare  impedit,  the  difendant  fmd^  tbat  T.  H.  ii  fei/ed  tftie 

^lu  pL*  f^Mnor  ^  D.  to  which  tbe  advowjon  wtis  and  is  appendant,  and  the 
234.  cites  church  voided  by  tbe  death  of  G.  and  T.prefenUd  bim^  by  tvbicb 
?*  ^  hiA  ^  ^^  admitted  6  months  before  the  writ  purcbafed,  judgmeot  fi 
iwtou  a&io.  And  per  Danby  he  is  only  incumbent,  and  tnerdfore  the 
Cur.  duu     plea  doe«  not  lie  in  his  mouth  \  bot  per  Newton  &  Cur.  tbe  pa- 
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tyon  may  have  the  plea,  and  fo  may  th^  incumbent,  the  re^fon  dii«  wasn© 
feems  to  be  inafmuch  as  hj  the  Jlaiute  the  incumbent  may  plead.  ^^^Jf^ 
fir.  Qaare  Impedit,  pi.  146.  cites  22  H«  6.  14.  mrfoiany 

him  Mgai^vbwm  the  wrh  0/  ri^t  of^v^ofom  lies,  whicli  lies  only  againft  the  patron ;  for  to  tbewrie 
it  u  no  pka,  beaufc  he  does  not  give  a  better  writ  againft  <uiy  perfon  certain  j  and  to  the  adion  ic  is 
BO  plea,  becanie  Ke  who  pleaded  it  does  not  entitle  bimleU  to  the  pattooage*  Br.  Hknar ty,  pL  9. 
cites  S.  C. 

9.  The   incumbent   (hall   plead  the  fame  plea  as  the  patron 
pleads;  quod  nota.   Br.  Encumbent,  i.  cites  33  H.  6.  13. 

ID.  Quare  impedit  by  the  abbot,  and  counted  of  a  voidance  by 
deprivation  of  one  y,  the  defendant  faid,  that  the  church  was  full  of 
himfelf  6  months  before  the  writ  purchafed,  and  the  Jaid  J,  made 
default  in  the  fame  writ,  et  non  allocatur,  without  anfwering  to 
the  deprivation  J  and  after  he  ihewed  how  he  had  fued  repeal^ 
and  that  he  was  in,  and  becaufe  he  did  not  plead  certainly, 
therefore  non  allocatur.  Br.  Quare  Impedit,  pi.  113.  cites 
39  H.  6.  19. 

.II.  In  qtiare  impedit  again/l  two,  the  one  pleaded  as  patron,  &c«  S.  C.  cited 
and  the  other  pleaded  the  fame  plea,  and  that  the  patron  prefented  kirn  ]^^^^ 
to  the  bj/hep,  who  would  not  admit  nor  inftitute  him,  which  is  the  Hall  r.  the 
the  fam^  diflurbance,  &c.  and  demanded  judgment  C  a£lio.    And  Biihopof 
per  Brian  and  Hawes  it  is  a  good  plea ;  for  he  cannot  fay>  ne  ^|^^^ 
difturba  pas ;  for  in  fa£l  this  is  a  lawful  difturbance,  and  at  com^ 
mon  law  incumbent  might  plead  again/l  a  common  perfon,  but  not  againjl 
the  king,  quaere  inde ;  but  this  is  now  remedied  by  the  ftatute ; 
but  JCeble  contra,  and  that  he  cannot  try  the  right  of  the  patron- 
age, and  that  diffeifor,  pernor,  incumbent,  &c.  JbaU  have  plea  ta 
excufe  them,  but  not  to  try  the  right  of  the  benefice  i  quasre,  and  fee 
the  ftatute  of  Weftminfter  2.  cap.  5.  of  plenarty.    Br.  Quare 
Impedit,  pi.  157.  cites  zH.  7.  14. 

.    1 2.  The  king  brought  a  quare  impedit  againjl  the  bifiop  and  his  S.  P.  For  . 
collatee  by  bis  lapfe  ;  the  bi/bop  pleaded  a  plea,  which  was  held  good,  ^fj^"jf 
and  the  collatee  pleaded  that  he  isparfon  imparfonee  of  the  church  afore^  ^g^  omibt 
faid  ex  prefentatione  pnefati  epifcopi  in  forma,  to"  ex  caufa  pr^illegata.  nsttprefer  f» 
It  was  faid  by  Yaxley,  that  it  (hould  be  ex  collatione,  and  not  ex  Jjj^^^ 
prefentatione;   for  mat  it  is  no  more  than  collation;  and  Co-  BnEncum.^ 
ningfby  faid,  that  the  plea  of  ex  caufa  prxallegata  is  not  ^ood  by  ^<»  P^*  ^* 
the  incumbent  w'herc  he  does  not  join  in  plea  with  the  bijbop,  but  !""  J^   ' 
fball  Jbew  the  matter  as  fpecially  as  the  ordinary,  becatife  be  is  a 
granger  to  the  plea  of  the  ordinary  ;  and  the  juftices  faid  plainly, 
that  the  plea  of  the.  incumbent  is  not  good,  pro  caufa  antedida. 
fir.  Quare  Impedit,  pi.  91.  cites  14  H.  7.  2i.  15  H.  7.  6.  &  7 
&8; 

13.  Where  a  clerk  is  In  without  prefentatum  (as  where  the  dean 
and  chapter  of  Paul's  prefented  the  dean  by  the  name  of  B.  and 
not  by  me  name  of  des^,  and  this  prefentation  was  alfo  without 
writing)  or  by  prayer  to  be  admitted,  fuch  incumbent  is  not  aided 
by  the  ftattite  to  plead  in  bar ;  for  there  is  no  prefentation  in  ei* 
ther  of  thofe  cafes ;  and  the  Jlatute  requires  an  incumbent  prefented^  f  450  ] 
Jenk.  1991  200.  pi.  i8.  cites  it  as  refolved* 

L  1  3  141.  An 


45^  Iptefentatfon. 

14.  An  incumbent  prefented  and  indu6ied  may  at  thb  dsy 
plead  the  right  of  patronage  of  his  prefentor,  where  the  patitm 
confefTed,  or  made  default,  or  pleaded  faintly ;  but  caftnoi  fbud 
the  right  of  patrofiage  in  another  than  in  him  who  prefented  hinit 
Jenlc  4200.  pi.  18.  fays  it  Mras  fo  refoWed ;  and  that  fo  are  16  £•  4. 
.  &  14  H.  8.  to  be  underftood. 

55.  When  the  incumbent  pleads  the  prefentment  of  a  Jlranger^  he 

muft  Jbeii)  that  the  Jlranger  had  a  title^  and  that  he  was  fcifed  of 

the  advowfon,  &c.  or  that  he  was  feifed  of  a  manor,  to  which, 

&c.     But  where  he  pleads  that  he  was  in  far  fix  motitbs  of  tie 

prefentment  of  the  phnntiff  himfelf,  or  by  coUatwn  by  Utffe  by  the  or« 

dinary,  there  he  need  not  make  any  title.     Agreed  per  Cor. 

Noy,  30.  in  the  cafe  of  Lifter  ▼•  Crameel. 

net.  17.  1 6.  In  quare  impedit  the  defendant,  the  incumbent,  pleaded 

\i<ind^     /^/  he  is  perfona  imperfonata  of  the  fame  church  ex  frefmiaAMe 

Hott.  95!     rtgis^  8c  c.  exception  was  taken,  becaufe  he  faid  he  was  perfima 

s.  c.  bue     imperfonata,  and  does  not  fay^  tempore  impetrationis  hremSf  led  non 

Mt^appotf.    allocatur  *j  for  it  is  inferred  by  tjie  writ  brought  ag^dnft  him,  and 

if  he  be  parfon  imparfonee  before  the  writ  brought  agaioft  lam^ 

it  is  fufficicnt,  and  divers  precedents  were  cited  in  the  New  Book 

of  Entries,  as  fol.  494.  405.  407.  to  that  purpofe.     Cro.  C.  104^ 

105.  pi.  6.  Hill.  3  Car.  C,  B.  Lady  Chichefley  y.  TlxMnpfon  and 

the  Bifhop  of  Ely. 

17.  Adjudged  that  the  incumbent  cannot  plead  to  the  title  of 
the  parfonage,  that  he  if  perfona  Imperfonata  of  the  prefentation 
of  the  patron,  and  the  Uiying  that  fuii  is  not  fufl&cicnt*  Agreed* 
March.  159*  Hill.  17  Car.  Palmer  v.  Hudde.   . 

(B.  d  13)     Dot^At  Pleas. 

Br.DouUe,    i^  ^T^HE  ling  brought  quare  impedit,  and  intltled  himfelf  to  the 

cites  !%:•  moiety  of  the  advowfon,  becnufe  the  fathir  of  the  defendant 

Mcotdinsly.   ^^  Pf^d  ^^  prefented,  &C.  and  died,  and  the  defendant,  heir  t9 

him,  tuas  outlaived  in  trefpafs,  and  the  church  voided  by  the  death  of 

the  incumbent  of  the  father,  &c.     The  defendant  faid  that  the  cbureb 

is  fevered  into  3  parts,  and  fbe^ved  certain,  abfque  hoc  that  the  find 

incumbent  tuas  in  by  the  prefentment  of  the  father  of  the  defenaoKty 

and  the  plea  awarded  double,  viz.  the  church  divided  into  3  parts^ 

which  by  the  juftices,  is  a  good  plea  to  the  writ,  ^nd  die  /ro- 

verfe  goes  in  bar  of  a^ion  \  quOd  nota.  Br.  Double,  pL  85.  cite» 

^^  Aff.  33. 

Br.DoQbk,       2.  In  quare  impedit  the  defendant  pleaded,  that  iV.  the  tenant 

utif  S^C*     V'^^^^d  ^^  land,  and  the  advoufon  to  him,  nvho  prefented  tvnce,  and 

Jhewed  %vho,  and  fo  is  he  feifed  of  the  advoufon,  &c.  and  note  the 

laft  prefentment  goes  to  the  writ,  and  the  deed  of  the  grant  to 

the  action,  and  fo  double ;  but  becaufe  lie  concluded  upon  the  em 

matter,  viz.  the  feifin,  &c.  therefore  it  is  not  double.  Br.  Doi]!hk» 

pi.  56.  cites  24  £•  3.  37. 

3.  In  quare  impedit,  the  plaintiff  entitled  Hmfelf  as  ofpeniant  t$ 
his  land  in  wards  the  defendant  faid^  ibtit  isfter  the  ieati  ef  the  am^ 


jprei^ntatton.  t^s^ 

^6^f  ^^  tnteredi^  and  h  yit  feifed^  abfque  hoc^  that  the  plainitjph 
p^ffejfed  9f  the  land^  and  that  the  anceftor  of.  the  infant  held  of  one  A* 
vibo  held  over  of  the  plaintiffs  abfque  hocy  that  he  held  immediately  of 
the  plaintiff.     This  is  double.     Br.  Double,  pi.   135.  cites  24 

E.  3-  55- 

4«  Tvjo  prefentments  offeeftmple  are  double;  contra,  uppiT  cftate  In  quarc 

Uil.     Br.  Quarc  Impedir,  pi.  10 1.  cites  24  E.  3.  77.  ^uwJtiff  *^ 

made  fait  by  gift  in  taVy  and  alleged  one  preftntrntrt  in  the  donor,  and  another  in  the  donee ;  and  the  beft 
opinion  was,  that  it  it  not  donhie ;  for  to  fay  that  ne  dona  pat  anfwen  to  aU,  and  f«  of  feveral  defcents 
33  H«  6.  And  it  was  £iid  that  one  prefcncmeat  may  be  alleged  in  the  anceftor,  and  another  in  the 
Sttardian  by  chivalry  by  nona^^c  of  the  heir,  and  good.     Br,  Quire  Impedit,  pU  125.  cites  4  £^4.  3.^^ 

'  Bt.  Double,  pi.  97.  cites  S.  C. 

•  Twfrefentmenti  alleged,  are  double  j  per  Brooke,  but  Brudnell  contra ;  for  thtfrft  Jhall  be  taken 

Jw  title,  Mni  ^  other  for  conveyance  on/y,     Br.  Quarc  Impedit,  pi.  149.  cites  I*  H^'S.  12.— ^S.  P. 
Br.  Double>  pi.  iii.  cices  13  H.  8.  13. 

*[4Si] 
5.  In  quare  impedit  tht  plaintiff  counted  that  the  abbot  and  his  pre* 

deceffors  have  ufed  time  out  of  mind  at  every  avoidance  of  the  churches  , 
pf  C.  to  prefent  a  clerk  to  the  plaintiff  and  his  ance/lorSy  and  he  over  to 
the  hifbopj  and  alleged  poffeffion  that  he  hadfo  prefented  C.  B.  who  was 
admitted  and  inflituted  ;  and  that  C  B,  after  refignedy  and  the  abbot 
has  prefented  to  the  ordinary  now  immediately ,  and  fo  difturbed  him. 
And  per  Grene  and  Skip.  Prefcription  and  the  poffeffion  alleged  by 
the  laft  prefentment  is  double  *,  and  the  fame  law  of' 2  prefent ments, 
quod  concordatur  in  the  cafe  of  Odingsels,  33  H.  6.  Br.  Dou- 
ble, pL  67.  cites  24  E.  3.  78. 

6.  ^uare  impedit  by  the\kingj  and  he  counted  upon  2  prefent-  J**''*^^ 
mentSf  and  not  double.  Contra  in  cafe  of  a  common  perfon.  Note  a  /itJJ2  wur- 
difierence.  Br.  Double,  pi.  22.  cites  43  £.  3,  14.  ren,  andthe. 

party  (hall 
mfwer  toall}   quod  nota.     Br.  Double,  pi.  57.   cites  14  H.  7.  26.— —S.  P.  For  he  may  allege  at 
many  prefencations  as  he  will;  quod  notaj  per  Cur.  quia  rex,  &c.  per  frerogitivam,    Br.  Double^ 
pL  8a.  cites'3SH.  6.  33. 

7.  Iwquare  impedit  the  defendant  pleaded  to  the  writ^  that  where 
the  plaintiff  fuppofed  the  voidance  by  the  death  of  R.  it  voided  by  the 
death  of  ir.  judgment  of  the  writ,  and  that  the  brother  of  the  plain* 
iff,  whofe  heir  he  isj  aliened  one  acre  and  the  advowfon  appetidant  to 
the  brother  of  the  defendant^  whofe  heir  he  is^  and  his  brother  prefented^ 
and  the  church  voided^  &c.  and  not  double  ;  for  he  who  pleads  to  the 
writ  in  quare  impedit  ought  to  make  title  \  for  otherwife  th'ey  ihall 
not  have  writ  to  the  bi(hop  j  quod  nota.  Br.  Double^  pi.  23.  cites 
43  £.3.  25. 

S.  ^are  impedit  by  the  king  by  reafon  of  the  avoidance  during  the 

temparalties  of  the  bijhop  being  in  his  hands  ;  the  defendant  faid^  thai 

the  church  did  not  void  whilji  the  temporalttes  were  in  the  kinj^s  hands, 

and  pleaded  ratification  of  the  king  of  the  prefentafum  s  /this  is  doubk, 

.  Contra,  if  he  relies  upon  ratification  ot  the  king;  but  after  he 

waved  the  plea,  therefore  quaere.    Br.  Double,  pU  125.  cites 

7  H.  4.  37. 

9.  ^iuire  impedit, hy  the  ypgagainfi  2  prior  who  had  taken  gift  of  BatBf^ 

.  a  manor  and  advtmfon  in  fee  to  hold  in  proper  ufe  without  licence^  and  ^'^  j^«  «• 
the  prior  pleaded  letters  patents  of  the  king  made  to  him  then  tenant  jf  where  that  • 
the  manor,  and  this  by  conceffmus  isT  confimummus,  and  by  judg-  /«Jg^ 

j^\  A  mcnt  •'"'  ^"^^ 


4i  I  j^refentatton. 

S^JV^  ^^^  *^  ^^  '^"^^^  enough  J  fot  by  reafen  it  was  pleaded  to  the 
€ioes  Jtrtij  P"or,  then  tenant  of  the  land,  it  cannot  enure  by  way  of  gnmti 
uftntht  but  by  way  of  confirmation  only.  And  per  Cheney  and  Wcft- 
Br"*  olJIlblc  ^"'^y*  becaufe  it  is  all  by  Me  deed,  ^hicb  u  tntire^  it  cannot  be 
pi/9.  citei'  4^uble.     Bir.  Double,  pi.  9.  cites  6  H.  6.  %2. 

6  H-  6.  22. 

Br.  Doubk,  10.  Quare  impcdit  brought  by  H.  againft  B.  and  *hc  btlhopand 

SsRe'i*^!  *^  incumbent,  and  counted  that  he  was  feifed  of  the  adwafinasm 

13.  aicird-'  Z^^fi^  ^^^  l^'»  ^^  of  fee  and  of  right,   &c.  andprefented  T.  bu  cM 

^K>y-— r  '^bo  was  admitted,  &c;  in  time  rf peace,  &c.  and  died,  &c.  and  the 

w^  ImiwUd  ^^^'^'^"^'^^  ^^  >•  ««^  heprefented,  and  the  defendants  difiurbed  him. 

bmftiftp  a  B.faid,  that  IT.  was  feifed  of  the  manor  ofD.  to  which  the  advowfm 

^iltiin  rt.  was  appendant,  and prefeuted  his  clerk,  and  after  W:  inftoffed  S.,  kc 

SSwwlT-J^-  ^*^  ^"'"^  '^  '^'^  ^^  ^^^  ^^^^"  /iW/^w/f,  who  were  feifed,  andfre/ent^ 
pendant,  and  ^^  conveyed  the  manor  to  the  defendant  as  heir  in  tail ;  and  that  he 
't'idZif'of  ^^f'^^^\  ^f^  ten  years,  during  which  term  the  plaintiff prefenied by 
^J^M  ^f}^^^on,  and  now  the  term  is  determined,  and  fo  now  it  beiongs  ta 
the  moMT  or  bim  to pTcfent ;  and  fo  by  the  title  and  ufurpation  he  confefledi  and 
tllr  &c  ^T^^?^^  *^  P'®*  ^f  ^^  plaintiff.  The  plaintiff faid,  that  during  the 
Zd^J-vJfed  Slfi  ^^  tailF.  his anceflor,  whofe  heir,  &c.  prefented  one  D.  his  cleik, 
the  regard'  '^bo  was  admitted,  &c,  Ahfque  hoc  that  the  church  was  appendant  fo 
P^^^c"^^  'A^yiw/  manor  at  the  time  of  the  gift,  or  ever  after  ;  and  the  opinion 
Sjs  u?o'u-  ^^  *  ^^  ^^^  ^as,  that  this  is  double ;  for  the  prefcntment  before 
bie;  foremcb  thc  gift  made  the  advowfon  in  grofs  againft  all ;  and  the  traTerfe 
mait^'ptr  ^^  ^^  appeudancy  is  another  matter,  and  therefore  double.  But 
Prifot,'  ibid,  '^y  *J1  *«  juftices,  if  the  plaintiff  had  faid,  that  be  himfelf  pre- 
fented, as  be'  declared,  abfque  hoc  that  the  advowfon  was  appendant 
^{ /[S2 '}  at  the  time  of  the  gift;  this  had  been  a  good  plea.  Br.  Quarc 
Impcdit,  pi.  12.  cites  33  H.  6.  la.  32.  34  H.  6.  11.  38.  And 
35  H.  6.  18. 

t!f^V"       "•  '"  ^^^^  ''^^*'  *^  plaint ff  counted  that  one  J.  B.  was  feifed 

ethers,  c/  ^f  *^  manor  of  D.  ad  quod  advocatio  prediBa  pertinet,  andprefented 

'^T^^nhl  ^"^  ^'  ^'  ^"^  ^^^^g^Jpft  '«  tail  to  one  JH.  his  anceflor,  and  defcent, 

^^tlff  ^^  '*^'  ^^  ^^  prefented  upon  another  avoidance  ;  and  though  he  aU 

twnts  9ffi^  legedfeveral  defcents  to  himfelf  as  heir,  yet  upon  long  argument  it 

waiprt'  was  agreed,  that  the  count  was  enough  fingle  j  for  the  ^  b  the 

■Suu^t  ^^^^?  *"^  °"^y  ^vcrfable  ;  and  the  defcents  are  only  amveyJices^ 

double ;  fox  *»<!  therefore  it  is  not  double ;  and  fo  judgment,  quod  refpond' 

»««ei.  tr..  ultra 5  but  Littleton  prayed  bill  to  be  fealed  of  thc  exception,  and 

Sfuftp'.:!  h»<>  it.    Br.  Double,  pl.'i6.  cites  33  H.  6.  32.  ^ 

fatewi^  md  if  the  lift  be  omitted,  the  ddendant  mar  plead  it  in  abatement  of  thc  amaC    Br.  Dm. 
^  pL  16.  cites  33  H.  6.  3>.  *  ' 

12.  In  quare  impedit  thc  defendant  fbewed  conveyance  rf  efiate  in 
taU,  TLZ.feifin  in  fee  in  M.  who  made  a  feffment  in  fee  of  the  vumor 
mnd  advowfon  appendant,  and  retook  in  tail ;  and  rfter  d^iontimied  tU 
manor,  and  after  prefented  to  the  advowfon,  &c.  his  clerk,  ^Wthea 
he  £ed,  atidfo  conveyed  remitter  to  the  iffue  in  tail;  and  this  matter  it 
not  double,  for  he  cannot  convey  the  remitter  without  ezprdEnK 
thefc  matters,  which  arc  the  conveyance  of  it,  and  cannot  arer  tfcc 
pnc  without  the  other  j  and  therefore  it  is  not  doable.    Per  Va- 


]^e(ientation«  45a 

Davert,  and  all  \  for  the  one  cannot  appear  without  the 
other.    Br.  Double,  ph  92*  cttca  5  H.  7.  36. 

13*  In  quare  impedit  the  Me  prefentment  in  the  ane^er  of  the  Iayv«nr 
pltuntiff  and  the  other  in  the  guardian  is  not  double.    Br.  Double,  iZhUl^a^ 
pL  150.  cites  4  £•  4*  3.  and  7  E.  4.  20.  f^Jtbat 

Urn  etrtsim  /aw J  *m/  s»  aJvowfifit  m  chtvairyf  and  frefcnted^  &C«  ^aiht  wtfs  ruenftd^  Zee  4Md  tbatM 
rmardiau  c*  right  •ftbi  biir  pnjeiitcdf  &c*  and  that  N»  tenant  It  nvw  dtady  ftc.  the  heir  in  bit  "wardf  awd 
p  it  betmgt  t0  bim  t0  fr^nif  ftc.  and  tkc  count  awarded  good  notwithftandinf  the  %  frejemfnufits,  for  it 
'ffmrfram  ;  lor  the  ptcientnent  of  the  giurdian  only  it  no  title.  Br.  Double,  pi.  56.  cites  14  £.  ]. 
37.— .Br*  Double,  pL.  i  ^  cites  S.  C.  accordingly.— Br.  Qjure  Inpedttp  pi.  SS.  3*  C« 

14.  So  of  the  one  in  the  aneefior^  and  the  other  in  tenant  for  life. 
Br.  Double,  pi.  150.  cites  4  £•  4.  3.  and  7  £.  4.  20. 

15.  ^are  impedit  by  M*  and  counted  that  J.  ^oas  feifed  of  a  ma» 
nor  ad  quodf  &c.  andafier  conveyed  the  nrnnor  to  the  king  by  aQ  ofpar^ 
iiament^  and  the  church  voided^  and  the  king  granted  the  fame  aveid^ 

once  to  the  plaintiff;  and  hy  the  fame  patent  granted  to  him  the  fee  * 

fmple  of  the  advowfon ;  and  that  the  plaintiff  prefented  after  the  grant, 
and  the  defendant  difturked  him  s  and  the  defendant  demurred  for 
doubleneis,  and  yet  the  plaintiff  recovered  by  award ;  for  the  firU 
prefentihent,  and  the  z€l  of  parliament,  and  the  grant,  and  the 
prefentation  of  the  plaintiff,  is  only  conveyance.  Br.  Double^ 
pi.  x6a*  cites  10  H.  7.  7,  8^ 


(B.  d.  14)    Pleas  in  Bar. 

I.  ^T^HE  king  brought  quare  impedit,  and  counted  of  a  prefentation 
h  y*^'  ^^  wfl/yj^^  in  fee,  &c.  and  oftnvo  others  in  himfelfby 
the  wordy  the  heir  of  the  f aid  J.  S*  and  that  ue  church  is  now  void, 
and  it  belonged  to  him  to  prefent,  and  the  defendant  difturbed 
him.  Caund.  faid,  the  clerk  alleged  by  the  king  to  be  infiituted,  &c.  by  £  453  1 
tbejaidj.  S.  %vas  not  received  nor  inftituted  by  the  prefentation  of  j.  &• 
and  it  ieems  to  be  a  good  plea ;  for  the  2  prefentmcnts  of  the  icing 
during,  the  cuftody  does  not  make  title  to  him  nor  to  the  heir, 
without  alleging  feifin  by  prefentment  in  the  anceftor  of  the  heir, 
or  in  the  feofibr  of  the  anceftor  of  the  heir,  et  adjomatur.  Br. 
Quare  Impedit,  pi.  143.  cites  42  £.  3.  4. 

2.  A  man  may*plead  warranty  and  ajfets  defcended  to  bar  the  Be.  AfTen 
plaintiff  in  quare  impedit,  or  to  have  fcire  facias  after,  if  he  has  ^f'  I>efi=«i» 
not  allets  now.    Per  Finch,  quod  Mowbray  conceflit.    Br.  Quare  43  e.*].^^ 
Impedit,  pi.  31.  cites  43  E.  3.  24.  S,p. 

3*  Leflee  may  recover  twice  in  two  quare  impedits  againfl  feveral 
SAurbers,  by  feveral  writs  rf  quare  impedit.  Br.  Parliament,  pL  8. 
ptes46£.  3.  4. 

4.  lUleafe  of  aBions  real  is  a  good  plea  in  quare  impedit.    Br.  Bat  per 
Quare  Impedit,  pi.  7.  cites  9  H.  6.  56.'  Roift,if  onsr 

^nare  innedity  and  dio,  hit  h«ir  ihall  not  bare  enecolioni  and  therefore  It  it  not  an  a£Bon  real.    Ibid.^ 
tLde^rf^aiemt  pirfmal  it  a  |ood  bar  io  quare  impedit.    Par  Portias.    Br.  Quare  Impedit,  pi.  8 1« 
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5.  If  the  plaintiff  be  nonfmted  in  quare  unpedk  after  titk  Qta4e» 
this  is  a  good  bar  in  another  quare  impedit,  as  nonfuit  in  vrit  of 
right  after  appearance.    Br.  Quare  Impedit»  pi.  83.  cites  22 IL 

6.  The  ordinary  cannot  plead  in  bar  in  quare  impedit  as  oritutrj  % 
per  Bingham.     Br.  Quare  Impedit,  pi.  83.  cites  22  H.  6.  25. 

Mo.  4.55-  ^  !•  There  were  feveral  perfins  and  their  tuives  pimnihfi  in  a 
.pL6xs.S.d  quare  impedit,  the  defendant  pleaded  Hca  releafe  tf  me  ejthe  buf" 
""?**!  ^'  hands  pending  the  writs  adjudged,  that  this  goes  only  in  bar  of 
Mich^sSft  bim  who  made  it  and  his  feme,  and  that  the  writ  ihall  ftand  good 
39  Eiis.  for  the  reft.  5  Rep.  97.  Mich.  39  &  40  Eliz.  C  B.  the  Countcfs 
Fiiton  and     ^f  NoTthumbcriand's  cafe. 

the  Coun- 

tefa  oi'  Northumberland  Se  al.  v.  Hall  &  al.  S.  C. 

s«Tra.     (B.  d.  15)    Pleadings.    Traver/e;  necejfary^  in  what 

^^  Cafes. 

X.  lN  quare  impedit,  if  the  plaintiff  nfSikes  titU  as  appendant  I9 
-^  fuch  landj  the  defendant  JhaU  not  fay  that  it  is  in  gr^s  w 

appendant  to  other  landy  without  jaying  how^  and  traverfing  tbe  pkdaL 

Br.  Qttare  Impedit,  pi.  7.  cites  9  H.  6.  56. 
a.  c.  cited  2.  The  plaintiff  in  quare  impedit  faid,  that  be  was  JeifiJ  aftvm 
accordingly,  ^^^^^  f„  £).  with  the  advow/on  appendant,  and  pnfented^  &c.  and 
in^c^e'of  x^ow  the  church  is  void,  again,  and  he  prefented,  and  the  defend- 
Sir  Johw  ant  difturbed  him ;  the  defendant  faid,  that  after  the  farfi  prefem- 
S  "  V*cii3  Ifl/w/i  of  the  plaintiff  he  hinfelfwas  feifed  of  the  adi»wfon  eu  rf grofst 
AtBTsM-  <^^i  ^^  church  voided,  and  he  prefented,  and  his  clerk  in,  and  now 
VLB,  that  it  is  void  ^ain,  and  he  prefented,  proutei  Hcuit,  &c.  and  well, 
aUoJw^m**  ^*<^^^  traverfing  the  appendancy.  Br.  Confefs  and  A?oid,  pU  6o« 
good  plea      cites  15  H.  6.  and  Fitzh.  Quare  Impedit,  77. 

without  an- 

f  wering  to  the  tppendanc)  alkged  by  the  platntiff»  which  it  in  dMt  avoided  by  fht  6eSadmt**  \ 
tatiOQ  after,  and  that  in  this  cafe  the  plaintitfwas  without  remedy,  (onlefs  he  could  travcrfB  riw  | 
tatJoa  alleged  by  the  defendant)  otherwife  than  by  hia  writ  of  fight  of  advowfon« 

Z  ASA  D      3*  I<^  quare  impedit,  the  plaintiff  counted,  that  the  aimufim  it 

Br.  Quare  jn  grofs,  and  entitled  himfAf,   &c.     The  drfendant  faid,  that  tie 

^^k»  s!'  '"^  ^  ^  ^^  e^pendant  to  his  manor  of  D.  and  entitled  Ute^  t9 

CandP.*  every  id  prefentmsnt,  and  the  plaintiff  to  every  fecond  preMnt> 

*Bd  fiyty  ment  as  in  grofs,  and  that  this  is  his  turn  i  this^g  no  plea  witlioot 

thcdefend-  troverfe  that  the  ndvvwfon  is  not  in  grefs,  prout,  &c.  for  othenriie 

■ftt  would  it  is  only  argument ;  for  he  has  not  confefled  and  avoided,  nor 

^  t!^  traverfed.    Br.  Travcrfe  per^  &c.  pi.  3 1.  cites  35  H.  6.  32^  33. 

vowion  is  ttppndant  to  t^eryficonJ  twddMnce^  and  inwrop  to  nferj  other  atnidttnce  to  the  phttat'Jf<,  k  bob 
aUocator  \  for  his  own  plea  proires  that  he  has  but  the  one  moiety  of  the  advowibn  apfcndant,  and  that 
the  plaintiiF  bat  the  other  moiety  in  grofs  )  ^od  note,  per  tot.  Cur. 

Mmt  agemip        ^.  Between  common  pcrfons  the  defendant  may  travetfe  the  titte 

'%^^^.  rf  the  plaintiff  without  entitling  ofhimfelf,  but  then  he  fiaU  mU  have 

verfetbe  writ  to  the  hifi^.    Br.  Q^Q^ire  Impew,  pi.  138.  cifie^  21  £.  4^ 

title  of  the  1,3.    Per  Noting.  Ch.  Baron. 

■•**-  with.  ^ 


wteatitSflfhialelf}  per  Kodfig.  Ch.B«oii,whkh  Brian  daMibiit€tfQacoufly,a»ttficai.  &>'• 
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5^  In  quare  impedit  the  plaintiff faidy  thai  he  prtfented  J.  S.  wh  *  The  ^d 
wofodmittedi  inJHtuted^  &c.  and  after  J*  S.  refigned^  and  he  pre-^  (pUiMiff)* 
fefOed^  and  the  *  defefidant  difturbedy  &c«     The  defendant  faidy  that  but  feems* 
hef9re  the  prefentment  of  the  plaintiff  be  himfelf  prefented  the  faid  »»f-P'«trf 
J.  S.  ^bo  Hvas  admitted^  &c.  and  cfier  the  plamtiff  prefented  this  SiS«wi*«4 
fome  J.  $.  the  faid  J.  S.  then  being  inannbent  there^  and  fo  die  prc^  the  word  i^ 
fentment  of  the  plaintiflF  void,  and  no  plea \  per  Brian  and  Va-  ?**7?*^V^ 
n&r ;  tnafmuch  as  die  defendant  did  not  traverfe  that  the  church  /en^t.) 
4B^  110/  void  at  the  time  of  the  prefemtaiion  of  the  faid  plaintiff:  but 
Townfend  e  contra,  imdmuch  as  the  lay  gents  cannot  take  conu* 
fance  of- the  voidance;  but  at  laft  Keble  took  the  traverfe.     Bn 
Quarc  Impedit,  pi.  164.  cites  11  H.  7.  17. 

6.  Where  the  plaintiff  makes  title  by  appendancy^  and  the  defend^ 
ant  alleges  tnvo  prefentments  after y  there  he  need  not  traverfe  the  ap^ 
pendancy :  for  ufurpation  is  fufficient  title  in  quare  impedit*.  Br* 
Qaare  Impedit,  pi.  149.  cites  ia  H.  8*  I2« 

7.  \x\  quare  impedit  the  plaintiff  counted  that  he  nveis  feifed  in  fee  Br.  Tn^ 
as  ofgrofsy  and  prefented  A.y  &c.  and  after  he  died,  and  he  pre*  J^^^^T* 
fented  now  and  is  difturbed,  &c.     The  defendant  faidy  that  before  citn  &.'  c 
this  he  was  feifed  in  fee  as  of  grofs,  and  prefented  B.  tvho  was  ad- 
miftedy  &c-  and  after  he  granted  the  next  prefentation  to  the  plaintiff 

Vfho  prefented  A.  and  he  diedy  and  fo  now  it  belonged  to  the  defendant 
to  prefenty  and  did  not  traverfe  the  feifin  in  fee  of  the  plaindff; 
and  well  per  Fitzherbert  clearly,  for  he  has  confefTed  and  avoided 
it ;  quod  mirum,   Br.  Confefs  and  Avoid,  pL  i«  cites  26  H.  8.  4. 

(B.  d.  16)     Pleadings.    Traverfe.     Good;  in  what 

Cafes. 

S.  f  N  quare  impedit^  the  laft  prefentment  is  traverfabfe,  and  n<a  Br.Qsm 

^  the  prefcription  alleged  i  quod  nota.     Br.  Traverfe  per,  &c.  juf^SwI 
pi.  99.  cites  22 H.  6.  26.  H.  6^05.* 

S.  C«  ])cr  toe.  Cm* 


2.  In  quare  impedity  where  the  king  is  entitled  to  the  manor  and  But 
ftivcwfon  appendant  by  ward  of  the  heir  of  his  tenanty  and  alleges  TJTJ*^* 
frefentment  in  the  aneeftor  of  the  plmntiffy  and  that  the  ward  fell  to  tulxmeS^ 
*bimy  and  the  defendant  makes  title  to  him  as  in  grofsy  emd  traverfes  ihallbctn* 
the  preftntmenty  this  is  •  not  eood :  for  htfhall  traverfe  the  append^  ^^^*  ■"* 

•^      i_  r      V     •       t        •  1        r     «       i^«       ''  1         •'       t         «     •        not  the  »B* 

emey  s  becaule  this  is  the  tide  of  the  king ;  quod  nota,  by  all  the  peadancy  { 
jumces  after  great  argument.    Br.  Traverfe  per,  &c.   pL  257.  for  the  ere* 

dtes  ao  E.  4.  13  &  M.  t^. 

itfian';  per  Callow.  Br.  Tnverfe  per»  ftc.  pi.  257.  cites  so  E.  4.  i3»  14.— B«#  ^tp^r  both  tU 
^pmrtm  tiam  by  um  Mnd  tbt  Jtmt  ferhttp  ind  the  one  daimt  in  groit»  and  the  other  at  appendanty 
there  the  appcnda&cy  ihatt  be  traverfed  j  per  CoUow  j  to  which  Littietoo  and  Bryan,  Jtiftioei}  agreed. 
Br.  Ihid*  ■       ■  'Br.  Traverfe  de  Office^  pi.  40.  citu  ao  £. 4.  14.  and  21  £•  4.  i.  &  C« 

•      '[455  3 

3.  In  quare  impedit,  the  plaintiff  made  title  that  bis  mother  was  Br.  Negati. 

Jiifed  and  prefentedy  and  fhe  £idy  and  the  church  vadedy  and  the  V*^'  37* 
hfbi^  prefented;  and  the  bifbcp  faidy  that  the  church  voided  in  the  **^S'^* 
time  of  the  mother  of  the  plaintiff y  by  which  he  prefented  ^  k^Cy 

fd)fque  hoc  tbeA  the  church  voided  etfier  the  death  of  the  mother  of 

the 
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the  plaintiff,  and  the  Court  held  the  abfqae  hoc  gbcNL    Br.  Tn« 

verfe  per,  Sec.  pi.  175*  cites  1  H.  7.  9. 
S.  c.  cited  4.  In  quare  impedit,  the  plaintiff  fmd^  that  ie  mnu  fafti  ^  iht 
byVMglian  Q^^^^jg^^  &c.  nnd  prefentid^  and  now  the  church  is  vnd^  He  The 
Vw^  9.  defendant  faidj  that  it  if  appendant  to  the  manor  of  D,  nobere^  hit 
in  cafe  of  ancefioT  nvas  feifed  and  prefented^  and  conveyed  the  manor  to  hin^e^hf 
Tem?  Lit7  ohfque  hoc  that  the  advowfon  is  in  gnfs  ;  and  no  plea,  by  reaion  that 
Hill.  17  &  he  did  not  deny  the  prefentment  of  the  plaint^,  which  b  material  if 
18  Car.  2.  the  advowfon  be  in  grofs  or  noc,  and  therefore  it  was  adjudged, 
^rlT^md'  that  he  ihould  traverfe  tlie^  prefentment,  and  not  the  beii^  in 
^ztifebe*    grofs.    Br.  Traverfe  per,  &C.  pi.  384.  cites  loU.  7.  27. 

fiaijitiff  eri' 

titles  himfeif  6y  prefeatatioM  as  appendantyy  and  the  Jemandsnt  pleads  anoihtr  pka^  'VfM  ^  '^  ^  ^ 
vovofen  nvas  appendant y  this  ii  a  good  traverfe.  Br.  Traverfe  per,  &c.  pL  384.  cites  10  H.  7.  %^^ 
So  if  be  traverfes  the  prrfentment ;  y«r  everf  rf  them  d^htys  the  declaratkm  of  the  pUnfifl  Br»  Ikid. 
Quare  impedit  by  Lord  Bockburtt  agamft  the  Bidiop  of  Chlchefter,  sod  T*  Bickkj,  fiv  c]b«  vii 
age  of  Weftfield,  and  counts f  that  the  adve^fin  of  the  vicarage  appertains  fo  the  rtOaej  rf  tfeffdd^ 
nvbereofbe  tvas  ferfed-iK  fee,  &c,  and prefented  M>  Sackvil,  who  was  admitted,  &c,  omdiaitBid^aal^tm. 
tlie  vicarage  ^as  ^  the  yearly  value  af%L  and  veid  by  bit  acceptance  ofamotber  bemefict^  amd  tbe 
tiff prefnted,  and  ike  detendants  difturbed  him,  &c.  The  bi/bop  pleaded,  tbat  Richard  bhprwdtc^ 
Jeifcd  of  the  advowlbn  of  the  fud  vicarage  iafee,  as  of  am  advowfon  in  grofs f  amd  ceOated  oit  (1 
''KnA)  one  Maurice  Berkley,  who  was  indued ;  that  the  fald  oifliop  died ;  that  the  ^ffeadmi 
created  biflicp,  and  fo  became  feifed  of  the  advowfooy  and  being  £>  feiled  the  chiucli  bcuae  vatd, 
the  faid  M.  S.  having  taken  another  beneSce  with  cure,  and  be  collated  the  other  defealait  T.  Bick- 
ky>  and  traverfed  tbat  the  vicarage  appertained  to  tbe  fali  reSory ;  ano  the  faid  BickJej  pJPiild  riv£nc 
plea.  And  upon  a  fpecial  demurrer  to  thefe  pleas,  for  that  the  appcndancy  was  aoc  tiitifibk,  ike 
court  agreed>  that  (though  m  nrany  cafes  the  books  are,  that  the  appeodancy  is  travcsfahka  yet)  as 
tbis  cafe  is  heie,  ibe  appendancy  is  not  traverfable  $  ibr  the  material  parts  of  the  declacadoa  art  Aef^ 
mftsy  ^  prefentation,  the  admijfioa  and  infiitution  of  his  clerk  and  tbe  avtAdance^  fo  that  it  k  not  aa« 
terial,  whoher  the  advowfon  was  appendant  or  in  grofs ;  and  therefore  when  the  appendaacy  ftaH  bt 
traverfedj  it  ought,  upon  the  matter  fliewn;  to  be  nuterial,  or  elfe  tbe  traverfe  is  ill.  At  if  the  pIsoK 
ti/F  counts  of  a  feifin  of  an  advowfon  in  grofs,  and  that  he  prefented,  and  die  chwcb  kecaaw  vasdy 
tec  if  the  defendant  fays,  that  he  was  feifed  of  the  manor  to  which  the  advowfon  bckmgt  wluch  be. 
came  void,  and  he  prefented,  abfque  hoc,  that  the  advowfon  was  in  grofs }  the  court  held  this  ta  be  d» 
plea,  and  cited  10  H.  7.  27.  and  it  was  faid,  that  notwithftanding  the  book  there,  tke  law  win  be  th« 
fame,  where  the  plainti/F  makes  title  as  to  an  advowfon  appendant,  and  divers  books  wcse  citad  ; 
the  court  adjudged  the  plea  ill  35  H.  6.  32.  and  there  were  alfo  cited  %j  H.  9.  33  H.  6.  ii*  \t.  ^ 
noU  thofe  and  other  books.  And.  269.  pi.  276.  Pafch.  33  YX\z.  Lord  Buckhurft  v.  BiHwipof  CfaacfacC* 

«er  and  Bickley. S.  C.  cited  Vaugh.  10.  and  Ld.  Vaughan  fays,  pag.  1 1*  that  the  cale  of  n  H«  7. 

was  principaily  rdied  on  u  warranting  tbe  judgment,  which  he  fays  it  faUy  does»  it  being  ■djaigrt 
lor  tbe  fame  icafon  there,  that  the  leifin  in  fee  of  the  advowfon  in  groft  was  not  tiavqiable  bat 
Che  prefentation  was,  as  it  was  in  this  cafe  adjudged  that  the  appendancy  was  sMt  tratoCMe  bat 
the  pxcfentatioB.  And  Ld.  Vaugitan  faid  he  obfcrved,  that  in  Lo.  BvcKRvasT**  cAaa  it  b  adaic- 
ted,  that  the  pUintiff  in  the  cafa  of  10  /f.  7.  did  connt  tbat  be  wasfafed  of  tbe  advonajmim  gr^  and 
frefented,  whereas  he  faid,  he  noted  that  the  original  caie  in  the  book  is,  tbat  be  coantm  only  tftm  bit 
prefentation,  and  fays,  that  probably  it  was  fo  for  the  reafons  given  by  Lord  Hobait  in  Dtobt"*  Ci^s, 
that  a  bare  prefentment  is  only  mUitam  nubenfs  alleged  by  tbe  plamtiff  amd  may  be  imfrnth  m  tmft  tf^9 
frene  tbe  defendant  ta  bave  a  rigbt  of  prefenting  at  tbe  prefent  avoidance,  if  n»  rigbt  be  alUnd  by  Mr 


plaintiff  wby  be  J^ Id  prefent  j  whence  he  colle£h,  that  in  both  thefe  cafes  of  10  H. 
Xord  Buckhurft,  though  there  were  a  manifeft  inconfiftcncy  in  the  firft  cafe  between  the  pUacii^ 
count,  that  he  was  feifed  of  tha  advowfen  in  grofs,  and  piefented,  and  the  dcfeadaac's  tide*  tbtf 
he  was  feifed  of  a  manor  to  which  the  advowfon  was  appendant  (for  it  was  impoifibk  it  flkoold  be  ap- 
pendant for  the  defendant,  and  in  grofs  for  the  plaintiff]  and  in  the  Ln.  BucKHuasr"i  CAti»  vwa 
counted  that  he  was  feifed  of  the  redory  of  Weftfield^  to  which  tbe  advowfeo  of  the  vjciiaia  ba> 
longed,  and  tbe  defendant  made  title,  that  he  was  feifed  of  the  advowfen  in  grols,  which  tiliii 
*  were  dire6Uy  inconfiften^  yet  neither  the  feifin  in  giofs  in  the  firft  cafe,  nor  the 
the  laft  cafe  were  traverfable,  but  the  prefentation  of  the  plaintiffs  in  both,  which  made  their 
diate  titlei  to  prefent  at  the  next  avoidance,  whether  there  were  a  feifin  in  gfoft*  or 
ancy  or  not  when  they  firft  prefented.  As  in  thefe  two  cafca  the  true  reafon  of  the  law  appeats,  why 
the  feifin  in  grofs  of  the  advowfon  nor  the  appendancy  of  the  advowfon  alleged  hy  the  plaialiia 
were  not  traverfable,  but  only  the  prefentatioo,  by  thefe  cafes  the  Lord  Hobart*e  fermpfe  ia  ]7i«BT*t 
CASB  is  fetiifial,  where'he  thinks,  that  if  a  nun  has  gained  a  tide  by  ofnrpatiao»  at  the  acxt  aias4- 
ance  he  maft  not  declare,  that  lie  was  feifed  in  fee  formerly  of  the  advowfen,  and  pufeated;  brt 
snuft  declare  fpccially  of  the  true  patron*s  former  prefentation,  and  then  the  cbarch  brrwmfa^  vos^ 
that  himfelf  prefented,  Itift  othoinfe  by  declaring  that  he  was  feifed  of  the  adTavfea  a  feii  tbe 
M4S6J 
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Mntdant  AmAd  txlct  him  hf  traverfing  hit  ieifin^  which  wts  filfe»  when  in  truth  he  had  a  right  to 
prcfent  by  ufuxpattoo ;  for  by  thefe  cafes  it  it  dear,  that  the  £;ifin  in  grofs  nor  appendancy  aie 
travcffable^  though  alleged  by  the  pUuntiff  when  he  has  gained  a  title  by  ufurpation,  but  the  pre* 
leacation  ought  to  be  ttaverfed.— But  if  the  plaintiff  declare  the  advowfon  to  be  appendant  to  a  maaoTy 
and  withal  leta  forth  in  his  declaration  the  letters  of  prefentatioa  Co  the  church  as  appeadanr,  then 
the  defendant  may  traverfe  either  the  appendancy  or  the  presentation }  far  though  the  adrowfon 
were  appendant,  yet  if  the  plaintiff  prefented  not,  he  had  no  title.  Whence  he  infers,  that  if  the  plain* 
tiff  had  counted  of  a  feifin  of  the  manor,  to  which  the  advowfon  was  appendant,  without  jewing 
the  ptcfentacnt  to  be  to  the  church  by  virtue  of  the  appendancy,  the  traverfe  of  the  appendancy 
had  not  been  good  ;  but  it  muit  have  been  of  the  prefentation,  which  might  have  been  by  ufurpation, 
Bocwithftanding  the  alleging  barely  of  the  appendancy,  as  is  refolved  before  in  the  point  in  the  Loan 
BvcKRtjRST's  CASS  in  Anderfon,  and  in  the  principal  cife  of  lO  H.  7.  But  when  thecount  is  of  the 
appcndaiicy  of  the  advowfon,  and  alfo  «f  the  prefentation  to  it  as  appendant,  there  could  be  no 
ufurpation  according  to  the  refolottons  in  Sia  HEjxav  Gaudie^s  case  in  the  Lord  Hobait,  and  in 
GaKEN*s  CASE  in  the  6th  report  of  the  Lord  CqoIc  ;  and  he  faid,  that  the  not  obferving  of  this  differ- 
ence made  the  reporter  at  the  end  of  the  Lord  Bt;cKHVRST*s  ca^b  deny  this  latter  part  of  the  cafe 
m  10  H.  7*  becanfe  it  was  clearly  againft  the  leafon  of  the  principal  cafe  in  10  H.  7.  and  againft  the 
lefoltttion  of  the  LokD  BucrMuasT'scASE,  if  the  words  of  ihcwing  the  prefcntaent  to  have  been 
V  appendant  had  been  omitted  in  the  cafe  j  but  thofe  words  make  the  latter  cafe  in  10  H.  7.  exadly 
to  agiee  with  the  judgments  both  in  Sir  Henry  Gaudie's  cafe  in  Hob.  and  Greenes  cafe  In  the  6th 
Rep.     Per  Vaughan  Ch.  J.  Vaugb.  15.  in  cafe  of  Tufton  y.  Temple. 

5,  Where  the  title  of  the  plaintiff  is  to  the  manor  and  advowfon  Br.Qiiare 
appendant y  and  that  the  defendant  di/feifed  him  of  the  tnanor^  and  the  ^"JJ|jg,\^: 

defendafit  fayXy  that  it  is  appendant  to  four  acresy  nuhereof  y.  N,  ivas  ,s.  c.  * 

ftifed  and  infwffed  hiniy  there  the  dijfei/in  of  the  manor  //  not  tra-  cited  by 
verfahhy  hut  if  it  was  appendant  to  the  manor  or  to  the  four  acres ;  ^^"y*** 
quod  nota.     Br.  Traverfe  per,  j^c,  pi.  8.  cites  27  H.  8^  29.  Vaugb.  n. 

Hill.  17  & 
iS  Car.  \*  and  fays,  this  traverfe  vras  adjudged  not  good ;  for  the  difleifin  or  non-difleifin  of  the  ma« 
nor  was  not  material  tto  intiile  the  plaintiff  to  the  ^ua.  imp.  but  all  his  title  was  by  the  append- 
ancy of  the  advowfon  to  the  manor,  and  therefore  the  traverfe  ought  to  have  been,  and  was  fo  re- 
folved,  to  the  appendancy,  which  deftroyed  the  plaintiff^s  entire  title  to  prefent,  and  was  alfo  incon- 
£ftent  with  the  defendant's  appendancy  of  the  advowfon  to  his  4  acres. 

d.  In  a  (]uare  impedit  for  the  church  of  Chelmsford  the  plain-  s.  c.  Lite 

tiff  yj/  forth^  that  Sir  T.  M.  was  feifed  and  prefented  P.  and  then  ^^9-  '4-  "- 

leafed  the  manor ^  to  which  the  advowfon  was  appendant,  to  the  plain-  fuLi,e^'Il 

tifff  and  that  the  church  became  void  by  the  refignation  of  P.^  8c c.  Vaogh.  16. 

whereupon  it  belonged  to  the  plaintiff  tp  prefent.     The  defendant  *^^*?f^ 

€onfeffid  the  title  of  Sir  T.  M.  and  the  leafe  made  tp  the  plaintiiF,  TuAm  ▼•' 

emd  pleaded  over  a  Jinumiacal  contraB^  upon  which  P.  was  prefetjted.  Sir  Richard 

which  being  void  by  the  ftatute  of  3 1  Eliz.  the  king  prefented  the  ^*JJ^'% 

defendant,  who  was  admitted,  inftitutedy   and  indufled  thereon,  andflya," 

eAfque  hoc,  that  the  church  became  void  by  the  refignation  of  P.  and  that  be- 

upon  demurrer  it  was  objected,  that  this  traverfe  is  ill ;  for  the  5^g„^'^j 

prefentation  is  the  principal  thing,  which  being  confeiTed  and  doth  admit 

aroidedy  cannot  be  traverfed;   but  all  the  court  conceived  the  theadvow- 

plea  good.;  for  the  plea  makes  the  traverfe  argumentative  only,  g^fs*  or*'' 

that  AC  might  not  refign ;  and  being  alleged  that  tlie  church  is  appendant, 

roid  per  mortem  vel  refignationem,  or  otherwife  it  ought  to  be  inthepiaia- 

confefled  or  traverfed ;  for  that  is  the  caufe  of  his  prefentment,  ^J^er^of*' 

and  the  iffiu  ought  to  have  been  ft  vacavit  per  mortem^  vel  dlpriva^  them  is  iii- 

tbnem,  vel  refignationem ;  for  the  prefentation,  admiffion,  and  infti-'  con6ftent 

tutionare  conducing  only  to  the  refignation,  and  the  refignation  or  ^liei^adeby 

anroidanee  is  the  chiefeft  matter.     Cro.  J.  <Si*  pL  6.  Mich.  2  Jac.  the  defend. 

C.  B.  Fcnncr  y,  Nicholfon  and  Pasfield.  »«»  ^«  ^!« 

not  trayeiie 
te  iofift  ia  grafs,  por  ^  appeadaacgri  hut  bccaaih  lomewhat  die  ii  afic«0ary  to  give  ||^e  plaintiff 

righ( 
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light  to  fttCmXf  VIZ.  die  vacancy  of  the  chvrch^  eitber  by  death  or  refignatioiiy  or 
the  plaintiff  mnft  allege,  and  whic^  are  toconfiftent  with  th^  dct'tndiBfs  titfe,  who  ctaims  mm  by 
vacancy  by  deathy  refigoacioiiy  or  depriTation«  but  by  the  fimony,  therefore  he  dull  craverie  the  ts- 
oncy  alleged  either  by  death,  refignatioiiy  or  dcprivatioo,  as  the  cafe  t'alh  cot,  without  one  of  windi 
the  plaintiff  maket  no  iftie,  and  if  the  pteient  vacancy  be  by  either  of  them,  the  defeodaat  Isntb  no  ode. 

SLCdted  7*  Sir  Henr^  Gawdy  knt.  brought  a  quare  impcdit  againft  the 
in  the  cafe     arcbbifhop  of  C.  Sir  W.  B.  and  H.  R.  clerk,  and  couaud  thai  ^r 

T«^ton  v.°  ^'  ^*  ^^^^  fiy^^  ^f  ^^^  manor  rf  Popcnb^  in  Norfolk^  to  which  the 
Sir  Richard  advowfon  was  appendant,  and prefented  M*  his  clerk,  vAq  'iuas  iu'- 
Temple,  Jiituted  and  inducted^  and  that  Sir  R.  fo  feifed,  targaimd  and  fold 
^^^^*  the  manor  to  one  Barow,  who  being  feifed^  the  church  became  void  by 
Ufh  that  in  the  death  of  M,  ahd  fo  continued  for  1 8  months^  ^vherebj  thi  queeu^ 
this  cafe  the  \xi  default  of  the  patron,  ordinary,  and  metropolitan^  prefetied  by 
SeMiKnd-  l^tpfe  ^''^  Snell^  and  by  mean  conveyances  derives  the  manors  to 
ancy  by  the  which  the  advowfon  is  appendant,  to  himfelf^  and  that  hj  SneWi 
*^*^^'*f  death  it  belongs  to  him  to  prefent^  and  is  difturbcd  by  the  ckfendants; 
good,  and'fo  ^'^  archbifhop  claims  nothing  but  as  ordinary  fede  vacante  of  the 
admitted  \  Bifliop^of  Norwich.  Sir  W.  B.  pleaded  ne  difturba  pas,  and  H. 
^ff  Gawd°*  ^^  prcfent  incumbent  pleaded^  that  he  was  parfon  by^  the  kin^s  pre^ 
had  no  more  fintation ;  and  that  long  before  Sir  R.  anything  had  in  the  manor ^ 
nor  other  ti-  ^.  Elizabeth  was  feifed  of  the  advowfon  in  grofs  in  right  of  the 
ihi^b'^thl*  ^''*^''»  and prefef tied  Snell,  and  that  (he  dying  feifed,  the  advowpm 
appeodancy  defcetided  to  king  JameSj  and  hcy  bfing  feifed  and  the  church  be* 
of  the  ad-  coming  void  by  Snell's  death,  prcfented  the  defendant  //•  R*  who 
^  to  ^^j.  ipjjiff^gj^  afij  induBedf  abfque  hocy  that  the  advowfon  was  e^ 
and  the  in*  pendant  to  the  manor  of  Popenho,  and  thereupon  ifliie  was  joinoL 
cambeQt*t  Hob.  301,  pi.  380.  Hill.  1 7  Jac.  Gawdy  v.  the  Archhiihop  of 
Sitf   Canterbury  &  al. 

ancy  to  the  manor  wat  inconfiftcnt  with  the  defendant  s  title  by  the  advowfon*!  bciif  ia  froft. 
And  this  proves  that  the  traverfe  is  welJ  taken  /o  thg  apftndancj  of  ihe  advowfon  wibes  it  U  iU  fhe  f'sm^ 
tif^s  titU  /0  prefrvtf  and  n  hcrtfijient  fv'ttb  tbe  dtftviant^i*  Bwi  la  Gawdfi  ca^t%  the  jmryjmud 
Jpedalljfi  that  Sir  R,  S.  was  [ei'ed  tftbe  manor  with  the  advowfotf  afipemUmtf  and  pr^ated^  iad  that  the 
autanfiai  dying  thejecond  tf  February  t  ^%%y  the  ftuea,  the  1  ^th  ef  Fc^.  the Jdme year ^  prefcaiad  SmeU  ia 
thfcbureb  them  void  per  mortem  natural  n:  ult'mi  incumhetttis  iiidemvacantem^  et  ad  a^rgmpraffiMtMiimMW 
jure preragattva  ctroras  atftra  jit:giia.  fpcSantem^  aad  her  clerk  iafi.tutedhy  letters  of  impitmnm  rmumug 
per  dawutiam  regmjm  veram  &  indubitataWi  at  dititurf  patromam*  And  after  tta  daath  af  SaaU^  Dag 
Jsmei  ffrtfeatrd  H'  R'-^^  >n  ^^^c  words;  ad mfiram  prejcutaftanem^  Jitte  ex pUm  jttrt^ pva par  Uffff^ 
temporiSffivearto  quocunque  mzdo  JpeSanttmy  and  referr'd  to  the  court,  whether  the adhaanfui  xaere  apfead* 
out  the  mamr  or  not\  it  was  adjudged^  \A,  That  the  advovifon  remained  appendant,  Dotwiihftanding 
the  queen^s  prefentation.  sdly.  That  her  prefenation  could  not  be  by  lapie ;  for  her  ptJHtntation,  iaC- 
ttttion»  and  indudlion  were  in  the  fante  month  of  February,  wherein  the  avoidance  was*  3dly»  If  Ikt 
^ecn  had  prdentcd  by  lapfe,  it  had  made  no  feverance  of  the  advowfon.  4thly,  That  the  <}iieen*a  pcelca- 
tation  made  no  ufurpation,  bccaufe  flie  prefented,  as  fuppofing  Ae  had  a  title  in  the  right  of  her  en 
as  appeared  by  the  form  of  her  prefentation,  which  is  very  remarkable,  and  tfaetcfore  hv  paeftaiatioa 
OKrely  foid }  for  it  iiall  not  be  intended,  the  <{ueett  took  away  another*!  right  agaiadl  her  own  «3i 
^edaied  intention,  s^hly.  For  the  (ame  rrafon  King  James*s  prefentation  of  Rone,  who  by  the  ftam  af 
bis  prefentation  fuppofed  be  had  a  good  title,  when  he  had  none,  was  alio  void;  andthia  a 
the  icfolution  in  Grceu^s  cafe  the  6tb  Rep.  that  the  QtMsen's  prefentation,  as  niade  by  lapil^ 
had  no  iiich  title  to  prefent  by  lapfe,  bot  another  title  either  in  right  of  her  crowns  or  by 


4r  fome  other  way,  was  void,  becaofe  (he  was  miftaloen  in  her  prefentation;  fo  if  flic  p*«fents  hy  lea- 
fbttof  feme  fup/ofed  tide  in  her  .letters  of  prefentation  when  indeed  flie  has  no  tftfe  at  all,  the  pi»> 
ISentation  is  merely  void ;  and  though  foch  prefentation  makes  a  p'enarty*  lb  at  to  afood  fapft^  yvt  dit 
right  patron  is  out  of  i)o(reflion,  but  may  pre&nt  7  years  after;  and  if  his  clerk  be  iodudedf  tbc  A^ 
mer  preleotee  is  immediately  ouiled.  Vaug.  13.  cites  Hob*  3oi«  Sir  Henry  Gawdy *s  cafe. 

S.C.  Jok  11,  8.  In  a  quare  impedit,  &c.  the  planitiff  rww/^^  ofafeifn  in  fee, 
2».  Mich.  Qf^i  fiaf  htprefeniedy  &c.  the  defendant  pleaded^  that  be  is  parfw  hm* 
idjidge?M-  porfome^  &c.  and  that  long  before  the  plaintiff  any  thing  bad  in  the  td- 

Cttidicglyj  TOvfoa^ 
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ramfoUf  king  H.  8.  wasjei/edinfeif  and prrfented^  and  dud  fiiftdi  f<>rtlKgnat 
Aju/  that  it  defcended  to  JSd.  6.  andyi  U  queen  Mary  and  Elizabeth^  mSeSy^^ 
^ifbe  being  fcifed  jure  coronas,  prejented  ane  j8.,  and  after  his  deaths  proves  pHu 
the  nozu  plaintiff  prefented  by  ufurpation  the  defendant ;  that  qmeen  Eli-  ^^^,  ^** 
zabetb  diedfeifed^  and  it  defcended  to  king  Jatnes^  who  granted  it  to  one  ^j*  ^^J^^ 
under  whom  the  defendant  madetitUy  and  the  defendant  was  inJUtuted  and  chere- 
andinduifed.  T)xt  plaintiff  *  tti^XxtAyZnA  tooi  protejation  of  the  faftn  fowitwghc 
jT^  M^^yf  ^Elizabeth,  and  the  now  king^  and  for  plea  confejfed  the  ^eiL^dlj;- 
feifin  of  the  plaintiffs  &c.  and  the  feifin  of^.  8.  and  Ed,  6.  aud  then  The  Court 
dleriveda  title  to  himfelf  under  a  grant  made  of  thjc  advowfon  by  Ed.  6»  J?«Jd  the  pre; 
and  that  queen  Elizabeth  prefented^  but  that  the  fame  was  by.lapfe ;  and  ^  .„^ 
diat  hj  the  death  of  her  prefentee,  it  now  belongs  to  the  plaintiff  to  be  well 
to  prcfcnt,  abfque  hocy  that  king  Ed.  6.  diedfeifed,  &c.  and  upon  de-  ^^^9 
murrer  it  was  objefted,  that  he  does  not  traverfe  the  feifin  of  queen  that'Itw 
Mary  and  £lizabeth,  and  their  dying  feifed,  nor  the  prefentments  hy  kipre ; 
alleged  by  reafon  of  the  feifin  in  fee,  but  only  fays,  that  they  were  ^*' ^  ""^ 
by  lapfe  ;  but  as  to  this  point,  the  Court  held  the  replication  well  tamly,  ^ 
enough  ;  for  the  dying  feifed  was  the  principal  matten  to  be  traverfed,  t*>«  ^««ett 
and  the  other  were  but  the  conftquents  thereof  and  the  plaintiff  may  JJ^*"**^  ** 
traverfe  any  part  of  the  defendant's  plea ;  and  fo  a  former  judg-  trotu,  but 
ment  was  affirmed  in  error ;  but  becaufe  the  plaintiff  in  the  firft  only  that  ihe 
a&ion  died  pending  the  plea,  the  entry  of  the  judgment  was  ftaid,  ]*  „  ^^jp 
Cro^  J.  650.  Mich.  20  Jac.  B.R«     Savil  v.  Thornton.  aiKtrofeiiedl 

prefented 
gennaUy,  without  iaying  either  the  one  way  or  the  other,  and  then  the  faying  it  wai  *  by  .Japfe  wat 

a  good  avoidance [*  The  original  has  the  word  (not)^  but  itfeems  mifprintedt]  S.  C 

'Winfch.  1 3,  14.  bat  it  feems  very  imperft^ly  printed ;  for  after  the  grant  pleaded  to  be  made  by  E.  6. 
and  chat  the  prefentxnent  made  by^Qtieen  Elisabeth  was  by  reiUbn  of  lapfe,  it  fays,  *<  that  Queea  Eli- 
"  cabeth  prefented  L.  only  abfqae  hoc,  that  £.  6.  granted,  &c.**  So  that  the  words  (prefented  L.  only) 
muft  be  printed  probably  according  to  the  fliart  writing  in  the  manufcript,  whence  it  was  taken,  infiead 
oF(preftBtcd  by  lapie  only.)— — S.  C.  Palm.  306.  and  there  Tir.  it  wat  refolded  that  the  traverfe  of 
the  dying  feifed  of  £.  6.  was  good,  becaufe  it  was  material  to  the  title  of  the  defendant,  and  if  this  be  true, 
it  will  deftroy  the  plaintiff's  title,  and  for  that  reafon  he  ought  to  traverfe  it  \  but  if  the  defendant  had 
CDHusenccd  hit  titie  by  the  prefentn^t  of  th«  queen,  in  foch  cafe  the  prefentment  flioold  be  traverfed  | 
and  tfacy  agree^f  that  when  the  queen  prefented  by  lapfe,  this  is  as  fupreme  patron,  and  not  a^  fopreme 
ardinary  \  and  therefore  though  the  allegation  of  the  defendant  in  bar  is,  that  the  queen  prefented,  yet 
this  is  well  confefled  and  avoided  by  the  plaintiff*  in  the  replication,  when  he  fays  that  thofe  prrfentmenta 
were  by  lapfe ;  for  prefentments  by  lapfe  maintain  the  pofleffion  of  the  true  patron,  and '  do  not  gain 
*  aof  patronage  from  himt  ■  ■         %  Roll.  Rep.  139.  S.  C.  but  not  S.  P. 

9.  In  a  quare  impedit,  the  plai^ntiff  entitled  himfelf  by  grant 
of  the  next  avoidance,  and  that  T.  C.  was  prefented^  admitted^  in-- 
ftituted^  and  induced  i  and  that  the  faid  church  became  void  by 
au^UMce  of  a  fecond  benefice  above  value  \  the  f  aichbifhop  pleaded  t  Qs^n  ^ 
a  plea,  to  which  there  was  a  demurrer  j  and  S.  the  incumbent  *"^^/^ 
pleaded  a  plea,  and  traverfed  that  7*.  C.  was  admitted  and  inftituted  fhop)  with- 
therein  ;  and  upon  this  they  were  at  iffue,  and  a  writ  awarded  to  «>t  (vch). 
die  ardibi(hop  for  that  trial ;  but  afterwards  the  plea  of  S.  being 
adjudged  ill,  a  repleader  was  awarded,  becaufe  the  induBion^  be* 
mg  alleged^  otsght  aifo  to  have  been  traverfed;  whereupon  S.  amended 
his  pica,  and  traverfed  the  admiffion,  inftitution,  and  indu£Uon ; 
iffiifi  was  joined  thereupon,  and  found  for  the  plaintiff;  after- 
wards ciror  was  brought,  and  among  other  things  it  was  aOigned, 
that  the  repleader  was  not  well  awarded  \  iax  that  the  iffue,  which 
was  joined  before  the  writ  awarded  to  th^  archbilhop,  was  well 

a  enough. 


ttotxgH^  and  needed  not  any  pepleader ;  but  all  the  Conn  CMttif 

and  that  tlie  repleader  was  \reU  awarded ;  fqr  the  indi&fHon  bein^ 

alleged,  as  well  as  the  inftitution,  there  ought  to  be  a  travcrfeio 

it,  which  alters  the  courfe  of  the  trial  according  to  the  cafe  m 

2Z  H«  9.  27.  &  2  H.  4.  17.  fo  as  it  (hall*  be  tried  per  pais.    Go. 

C*  379,  380.  pi.  6.  Mich.  10  Car.  B.  R.  Stevens  v.  Facooe. 

«ja.  S.  S.C.        10.  The  king  cot/nis  that  queen  Elizabeth  nvasfetfed  ofttnc  advow^ 

^i^t^l  fon  of  th^  church  of  Northfield  in  grofs  in  fee  in  jure  corwut^  and 

v»  Jervis.     prefented  one  W,y  &c.  and  fo  derives  a  title  to  kimfeify  and  that  the 

^judged  for  chiUTch  became  void  by  the  death  of  the  faidW.  and  fo  it  betonged 

^^^  J ^  to  him  to  prefent^  but  the  defendants  difturbed  him.     T.  J.  our 

iAoi.  276.    of  the  defendants^  pieadedy  that  before  the  prefintation  ef  the  quam^ 
*^'^*9Ca'-  his  ancefior  R.  J.  vmu  feifed  in  fee  tf  the  manor  rf  N.  to  tolnch  the 
gumron  of    sidvowloH  of  the  church  was  and  is  appendant,  and  that  it  became 
WiW»  Ar*    Void  by  the  death  of  the  then  loft  *  incumbent ^  and  fo  continued  far  2 
tT'^T*      y^r^y  ivhereupon  the  queen  prefented  the  faid  W.  by  lapfe^  andAen 
%{  aIqI  derives  a  title  to  himfelfoi  the  faid  manor  and  advowfon  \  and  that 
^    ^^  his  anceftor,  whofe  heir  he  is,  upon. the  deatli  of  W.  granted  the 
next  turn  to  W.  R.  who  prefented  J.  S.  who  was  inftituted  and 
induced,  and  died,  and  that  he  prefented  the  other  defendant 
Hunkley,  and  traverfed  the  queerfs  feftn  of  the  advou^on  in  grofs  / 
the  Attorney  General   replied^  and  maintains  the  feifin  of  the 
qaeen>  and  fo  of  the  pi^fent  king,  and  that  the  faid  W,  R.  pre^ 
finted  by  tfurpation^  and  traverfed^  that  the  advo%vfon  of  the  church 
vrsLSy  or  /J,  appertaining  to  the  manor^  and  upon  a  demurrer  to 
this  replication,  the  defendant,  the  patron  T.  J.  had  judgment. 
Vaughan  Ch.  J.  obfcrved  the  faults  on  1x)th  fides  in  this  plead- 
ing \  and  firit  the  fault  in  the  plea  where  the  defendant  had  not 
well  traverfed  the  king's  title,  it  being  only  in  part }  for  he  tra- 
verfed only  the  feifin,  when  properly  he  fhould  have  traverfed  the 
feifin  and  prefentation  of  the  queen  by  reafon  of  her  feifin^  (viz.)  ahfqne 
iocf  that  the  qt/een  was  feifed  of  the  advowfon  in  grrfs  and  prefented* 
The  feifin  of  an  advowfon  makes  not  a  title  aIone>  nor  is  it  tra» 
vexfablc  \.  but  there  being  no  demurrer,  nor  ifiue  thereupon,  he 
would  not  fay  any  more  to  it.     He  faid  that  the  defendant's  tra* 
verfe  was  not  neceflary,  becaufe  he  had  confefled  and  arcnded  the 
queen's  prefentation,  by  faying  it  was  by  lapfe ;  and  if  he  had 
refted  there,  the  Attorney  General  ought  to  fiave  maintained  hb 
count,  and  traverfed  the  queen*s  prefentation  by  lapfc,  whereas 
he  deferts  making  out  the  king's  tide,  and  falls  upon  the  definid* 
ant's  title,  viz.  Uiat  the  advowfon  was  not  appendant )  and  he 
ofibrs  a  double  iffue^  viz.  that  the  prefentation  of  W.  R»  was  by  n/iir^ 
potion  f  and  that  the  advowfon  was  not  appendant  to  the  manor. 
Judgment  for  the  defendant.  Vaugh.  53  to  56.  Trin.  2 1  Ctf  .  2. 
in  C.  B.  the  King  v.  Bifliop  of  Worceftor,  Jervis  and  Hanckley. 
SwC.Vaogh.       rr.  Quarc  impedit  for  th<  church  of  Burton  Ds^et,  in  elic 
jk^d'cLe     «^""^y  of  Warwick.     The  manor  of  B.  D.  was  drmded^  and  the 


Vaoghaa      defendant  bad^2  parts  of  it,  and  the phmntijf  the  jd;  and 
^*r  *'        /i/'TJ/^rfA,  that  the  right  of  prefenting  evert  ^Jtyrmwc     ,. 
SSTb  S'*   <!»/  to  his  ^d  party  and  that  it  belonged  to  the  defendant  to  P^f^ 
9t        twice,  by  reafon  of  bis  two  parts  s  and  fo  fett  forth|  that  w  de* 

fend* 


Ubiklant  had-prefettt^  twice, .  and  6}  it  belonged  to  him  to  prefent  quarc  impc* 
now  ;  the  defendant  fajs^  that  the  whale  advowfon  did  belong  to  him,  J'^»  ^^  ^^" 
Jims  «M»'  that  one  turn  was  appendant  to  the  plaintiff's  third  part ;  the  ikfciJ"iraT*' 
plaintiff  demurred  generally.     It  was  among  other  things  ohjediedf  Tcrfethe 
that  the  defendant  ought  to  have  traverfed  the  prefenttnent,  and  not  J.?^^^^ 
the  appendancy  ;  for  thoagh  in  fome  Cafes  it  may  be  done^  yet  that  thc^iT- 
19  when  the  appendancy  is  material,  and  when  the  defendant  muft  tifTs  count, 
fct  forth  a  title,  and  cited  lo  H.  7.  27.  20  £•  4.  13.  21  E.  4.  i,  2.  ^Vf.^*^!}" 
But  to  this  it  was  anfwored  for  the  defendant,  that  the  traverfe  is  aUowhimfo 
well  taken ;  and  that  if  the  advowfon  be  not  appendant  the  plain-  to  do;  for 
tiff  hath  no  title,  for  he  hath  aUeged  the  laft  prcfentation  in  us ;  {,^^^o?hie 
and  if  he  had  gained  a  title  by  former  prefentations,  yet  when  we  without  ai- 
prefented -again,  we  are  remitted,  and  cited  i  Inft.  363.  Nat.  Brev.  legmgaprc- 
35.  and  he  difietenced  this  cafe  from  that  in  i  And:  269.  becaufe  Si^fSf"hii 
there  was  a  fpecial  demurrer,  and  fo  might  take  advantage  of  mat*  a&ceftor,  o» 
ter  of  form,  and  there  the  defendant  made  a  title  to  an  advowfon  thofcfrom 
in  grofs,  and  then  the  prefentment  makes  the  title  5  but  where  it  is  ^uS  dhe 
appendant,  the  appendancy  makes  the  title,  and  therefore  muft  be  advowfon; 
traverfed  ;  and  it  hath  frequently  been  fo.     Frecm.  Rep.  34.  pi.  43.  J"'  ^^  <*«• 
Trin.  l6^2.  Tufton  v.  Temple,  cites  D.  260.  i  Cro.  61  •  Hob.  ^^^^^t 
321.  10  Co.  Chancellor  of  Oxford's  cafe.    But  no  judgment  ap-  traverfe 
pears  to  be  given.  Iht*^'efcn  ^* 

taiion  alleged,  when  there  was  t  prefentation ;  for  then  the  iflue  muft  be  found  againft  him ;  therefore 
I.ot4  W.  under  whoa  the  plajntiff  claims^  having  prefenred,  be  it  by  what  right  foever,  there  was  no 
CT4ver&ig  his  prcfentation  j  but  whatever  right  the  Lord  W.  prefented  by,  the  plaintiff  has  no  right  to 
prefent,  unlcfs  the  Lord  W.*s  prefenution,  was  by  the  appendancy  to  the  3d  pare  of  the  manor  \  for  he 
deriving  no  titie  to  the  advowion  at  in  grofs,  nor  any  other  way,  but  as  belonging  to  the  3d  part  of  the 
maoor,  which  he  derives  from  the  Lord  W.  therefore  nothing  is  traverfable  by  the  defendant  but  the 
appendvcy,  which  if  found  againft  the  plaintiff  he  has  no  colour  of  title. 

(B.  d,    17)     Pleadings,     Profert  or  Monjlrans  of    [460] 
Deeds,  &c.   Necejfary  in  what  Cafes. 

I.  1 N  quare  impedit,  if  the  defendant  makes  a  title  by  grant  by  deed, 
*  and  does  not  (hew  it,  by  which  the  plaintiff  demurs  for  the 
not  (hewing,  which  is  adjudged  againft  the  defendant,  and  that  he 
ought  to  have  (hewn  the  deed,  this  is  peremptory,  and  the  defendant 
fliall  lofe  the  prcfentation.  Br.  Peremptory,  pi.  70.  cites  19  E.  3. 
andFitzh.  Monftrans,  172. 

2,  In  quare  impedit  by  the  king  againft  the  bijbop  and  patron,  it  Br.  Mon- 
was  aereed,  that  the  bKhop  need  not  to /hew  the  letters  of  prefentation.  ^,""1*  *^* 
Br.  Quare  Impedit,  pi.  05.  cites  38  E.  3.  3,  8,  9.  s.  c, 

3»  K  the  king  makes  prefentation  to  the  bi(hop  by  his  letters  patents, 
the  patent  belongs  to  the  ordinary.  But  if  he  makes  collation,  it  be-* 
longs  to  the  incumbent,  and  he  (Iiall  (hew  it.  Br.  Monftrans,  pi.  70. 
jcites9  £•  4«  16. 

4*  In  cafe  of  an  advowfon,  if  the  party  makes  title  where  it  is  by 
way  of  defence,  he  (hall  (hew  title.  Per  Brian.  Br.  Monftrans^ 
pi.  da.  cites  15  £.4.  16. 

5,  In  quare  impedit,  the  plaintiff  made  title,  that  J»  S.  vm^feifed  So  h  faare  ^ 
^ftbe  mojwr  of  B,  to  %vhich  the  advowfon  is  and  was  appendant,  and  T^miff '*'*' 

Vol.  XVII.  M  m  granted 


n!6o  PreCimtatiiiu 

nudedde,    granifJ tie  next prifeniatim  U  B.  and  the  laid  B.  grtmitik  mJL 
^J^fidcf  ^^(^b  ^-  granted  U  tie  f^intif;  the  plaintiff  muft  flicw  all  the 


tbeadwrn-    decds  of  the  grants.    Per  Fineoz  and  VaTifoar,  qaod  fah 
A«f  aiKi        fum.    Bn  Monftransy  pL  109.  cites  9  H.  7.  i6.' 

noee  frefttttstlon  fp  one  jt,  and  after  the  Cald  aJvctofom  htcawu  vmJf  and  ^.  f^ffemttd  L. 
J.  S.  died,  and  the  aJveWjcn  Jefcended  to  T.  6\  9bo  gramti  tke  meat  fnftmtsemm  /•  £•  aai  S»  Atd 
intent e,  and  the  wrdin^ry  f^jttejlred  and  wrsnttd  the  sd^nmjjom  n  the  fUmtrjf^  wad  tlK  iaoaaikeit  Aei^ 
the  piaintrflF  prefented,  aiui  the  d-.tecdjot  diftarbcd  him,  and  per  Roade,  Briao,  Davsn,  and  T'memx^ 
be  fliall  ihew  ail  the  deeds,  except  the  dttd  wiade  ky  J»  S.  for  that  dots  mt  heLn^  19  theftiaa^^  wtr  dta 
he  Make  bis  title  ty  it,  Dor  docs  he  cUim  by  J.  S.  but  Vavilbnr  contia ;  far  by  this  prdeaCmHC  J.  S.  wm 
oot  of  pofleffion,  and  tbacfbfc  ht  otighc  to  ibcw  the  deed  to  prott  that  k  w»  b«c  paattd  hn^kkmm 
Cura  only.  Br.  Monftrans*  pi.  1 1 1*  9  H.  7.  23. 

6»  In  quare  impedit  the  plaintiff  declared^  that  A.  hi^  anceltor 
muufeifed  in  fee  of  the  vicarage  of  B.  in  grofs,  &c«   and/o  feifed 
,  granted  the  next  avoidance  to  £•  who  granted  it  0¥cr  to  F«  and  that 

the  church  becoming  void  by  the  death  of  the  incumbent,  die  /aid 
F.  prefented  J.  N.  who  was  admitted,  &c.  that  afterwards  A.  hj 
deed  granted  the  faid  advowfon  to  trufiees  and  their  heirsy  t^thevje 
ef  A.  for  life^  then  cf  B*  his  Jon  and  heir,  and  the  heirs  mtale  ef  his 
body  s  and  for  want  of  f uch  ifi lie,  to  the  ufe  of  the  heirs  male  of  the 
body  of  B.  And  that  during  the  time  of  the  troubles  in  1659,  the 
church  voided^  and  that  one  W.  R.  by  ufurpation  prefented  ST.  S.  who 
was  put  into  poffefilan  by  the  perfons  then  in  authority^  and  vas  after* 
nvards  by  the  1 2  Car*  2*  confirmed m  the  faid  church/Sr  bis  life  /  that 
the  church  became  void^  and  that  it  belonged  to  the  piainti^  ns  heir  in 
tail  ofB.  to  prefent.  The  defendants  demurred,  becatne  die  jrfaiD- 
tiff  had  not  pleaded  the  faid  grant  by  A.  to  the  truftees,  with  a  pn>- 
f ert  I  for  that  here  the  deed  is  neceffary  ex  inftitutiooe  Icgis,  t» 
make  it  a  good  grant,  becaufe  without  toe  deed  the  advowfon  will 
notpafs.  But  it  was  refolved,  that  in  this  cafe  the  plaintiff  (hall  not 
be  compelled  to  produce  it.  i(l,  Becaufe  it  does  not  belong  to  him 
^  ^o  is  only  cefy  que  trufly  but  it  belongs  to  the  grantees.    2dly>  Be- 

caufe he  has  no  remedy  in  law  to  get  poffeffon  of  it*  3dly,  He  is  in 
merely  by  operation  of  law,  and  not  in  me  per*  Carth.  315. 
Trin.  6  W.  &  M.    ReyncU  v.  Long. 


[$fi\  ]  (B.  d.  18)     IJfue.     Upon  what  to  be  taken^  and  rf 
S  S  5-  ^^^'  Things  the  Jury  mufi  inqtdrc. 


I.  I N  a  qttare  impedit,  befides  the  point  in  iffue,  die  j«ry  togk 
^  ex  officio  to  inquire,   ift,  DepUnituSne  eedef^.  adly,  £t  ex 
cujus  prsefentatione.     sdly.  Si  tempos  feme/Ire  preeUrut.    4lhiyj  Ik 
nmlore  eeclefia  per  annum.     Jenk.  ao6«  pL  36. 

a»  In  quare  impedit  by  the  Mng^  who  made  title  bf  Jn^  ef  the 
temporalties  of  the  bijbop  ofR.  and  that  It.  late  b^  rf,B.  pnfitd 
the  hrfpital  of  C.  K.  his  ckrk^  who  was  received  and  ittfikutad^ 
voided  by  permutation  made  between  R.  and  a  prebendary  /'and  the 
fendantyau/  that  the  hofpital  is  net  permutable.  And  the  Govt  Aid 
they  would  not  try  the  caufe  of  the  voidanot^  but  tnidfcr  H     '^'^ 


wSilf  ike  iemportjlHir were  tn  the  hemds  rf  the  Kfig^  or  mis  quod 
itota.    Bf.  Quare  Ixnpeditt  pK  69.  cites  21  £•  3.  6^  7. 

3.  In  qoare  ixnpedit  by  the  king  againfi  the  HAop  rf  8.  rfthepre^  la  ^mn 
bendrfH.  he  pkaded^  thai  a^  the  vndance^  the  kingprefented  E.  who  »PJ?»*  ^J, 
Vfos  reeehej  andinfiaUedj  and  Hhe  other  that  he  was  mt  received  and  fjM^JSf 
wJltJledi  and  the  others  e  contra.     Br.  Quare  Impedit^  ^L  6i^  Jbtmd  eol* 
cats  21 E.  3.  50.  &  40  E.  3.  17.  Sp* 


|iU5o*clinii  H.4.  7. 


4.  In  quare  impedit  the  defendant  pleaded^  that  the  church  was 
full  if  6  months  hrfhre  the  writ  purchafed  of  his  own  ptefentment^ 
judgment  of  the  writ ;  and  there  the  iffue  was  taken  if  it  was  void 
ornoti  and  not  if  it  was  full  or  not;  quod  mirum.  Br.  Quare 
Impedit,  pL  l^i.  cites  40  E.  3.  20. 

5.  In  quare  unpedit  the  defendant  faid^  that  he  is  in  of  the  prefenfm 
merit  rf  the  fame  plaintiffs  and  he  fatd  that  he  did  not  prefenfy  prift  g 
and  the  others  e  contra.  Br.  Quare  Impedit,  pK  25.  cites  42 
E.  3.  8. 

6.  In  quare  impedit  the  defendant  faidy  that  there  is  nofueh  church  f  0^  that  mt 
in  the  fame  county  ;  and  held  a  good  plea,  by  reafon  of  the  viihe.  '^'^l^ 
fir.Quarelmpedity  pL  33*  cites  45  £.  3.  6.  county,  Md 

foinpiit. 
dpe  fM)d  fcddtt  of  the  manor  of <D.  to  (ky  that  there  is  no  facb  manor  in  the  fame  ctrnnxf  i  |nd  aAec 
i/ut  was  taken  if  tbtre  is  a  thurtb  ktuwn  iy/tt€h  name  in  the  fame  county  or  not.     ibid. 

7.  Quare  impedit  by  the  king,  and  made  title  by  tenure  of  him  as 
ofpendant  to  the  manor  of  D.  The  defendant faid^  that  not  appendant^ 
prift ;  and  the  king  fatd  that  he  and  his  anceflors  time  out  of  mind, 
have prefented  to  it  as  appendant ^  prift ^  &c.  and  was  not  fuffered  to 
have  fuch  iflue,  but  to  rely  upon  the  appendancy,  viz.  appendant 
vrnot  appendant,  &:c.  quod  nota.  Br.  Quare  Impedit,  pU  38. 
dtes  46  £•  3*  30. 

8.  Quare  impedit- was  prafentart  adecclefiam  de  B.  The  drfend* 
am  fatd  that  if  vws  only  the  chapel  of  B>  and  time  out  of  mind  had  heen^ 
and  is  within  the  parijb  of  C.  and  bccaufe  the  writ  did  not  fay  ad 
xapellam,  he  prayed  judgment  of  the  writ ;  and  the  Court  being 
of  opinion  that  the  writ  ihould  abate,  the  plaintiff  faid  that  the 
church  is  parochial^  and  the  otlier  faid  that  it  is  a  chapel  and  not  pa-^ 
rodxal.  But  the  Court  faid  they  would  be  advifed  if  this  be  aa 
iifiie.    Br.  Quare  Impedit,  pi.  77.  cites  8  H.  6.  37. 

9*  Wliere  a  man  prefents,  and  his  title  is  found  upon  ajurepatro* 
natusy  and  hefues  to  have  his  clerk  admitted^  and  after  another  prC" 
fents,  there,  if  the  hijhop  might  have  admitted  the  clerk  of  him  who  had 
the  ver£Bj  and  did  not,  but  drferred  till  the  lapfe  felly  and  then  prc'-  [  462  3 
fetited  his  own  dork  g  m  this  cafe  he  is  difturber  againft  both  the 
prefentors ;  and  ^2^  fliall  be  taken  whether  he  who  prefentedy  and 
hoi  his  title  fmndyfiied  to  have  his  clerk  admitted  or  not,  and  whether 
tie  fecond  prtfented  to  himfo  bqftily  that  he  could  not  admit  the  clerk  rf 
fhefir^  by  due  procrfs  before  the  prefentation  rf  the  fecond  or  not  i 

Mm  ^  anl 


462  ]prerentation/ 

Bftdfi  the  church  n^  litipotu.    Br.  Quare  Impedit^  pL  8c.  dtes  it 

H*  6*  44* 
Br.  Replica-  lo.  In  quai;e  impedit  tbe  plaintiff  caufited  that  Ins  mticefimr  «wr 
*■»  SC  *  f^J^^  ^^  ^^  advowfon,  and  his  clerk  in,  and  a^cr  he  grouted  the  adf 
vowfon  to  J.  ^•for  life^  the  church  voided,  J.  £•  frefenttd^  and  hit 
clerk  in,  and  J*  &.  diedy  and  after  the  church  voidedf  by  which  the 
plaintiff' or  heir  of  the  ancejior  prefentedy  and  the  defendant  diftnrbcd 
him. .  And  it  was  held  that  he  Jhall  allege  the  one  prefentatwn  and 
the  eiAer ;  for  the  prefentation  of  the  tenant  for  life  does  not  make 
title  to  the  plaintiff,  nor  the  premutation  of  a  guardian  nor  termoTy 
and  the  defendantjhall  anfwer  thejirft  prefentation^  and  have  iffiu  there* 
Mipon,  and-  not  -upon  both.  And  per  Littleton,  he  ought  to  anfwer  to 
both,  but  the  ifTue  (hall  be  upon  the  (irft  only,  and  the  plaintiff 
fliall  not  reply  to  him  as  to  the  fecond  prefentmcnt.  Bn  Quart 
Impedit,  pL  1 29.  cites  7  E.  4*  20. 

1 1.  Quare  impedit  of  a  chanterj  where  the  compofition  vai,  that 

if  the  patron  does  not  prefent  within  one  month,  that  then  the  ordinary 

Jhall prefent ;  and  the  jury  was  compelled  to  inquire  if  die  month 

was  pail,  and  of  the  value  of  the  chantery,  and  if  it  was  void  ot 

not.    Br.  Quare  Impedit,  ph  131.  cites  13  £.  4.  3. 


(B,  d.  1 9)   Judgmettt.    When  and  baw^  and  of  the 

Entry  thereof. 

Bvt  if  he       T .  I N  quare  impedit ^  if  the  defendant  makes  defatdt  after  appearance, 
Twl'Uifur  ^'^  plaintiff  fliall  recover  immediately,  and  his  damages.  Br« 

€ontmuance      FrOCCfs,  pi.  27.   citeS  2  H.  4.    I. 
taken,  be 
*ihall  have  diftfefs.     6  R.  2.  Which  feems  to  be  tiiftreft  ad  andicndiiin  jvdiciaim   Br.  Pio«6|  fl.  ^^• 

jtndifit  had       2.  ^^are  fpipedit  by  the  hing  againjl  the  incumbent  alone,  aad  at  the 

beenbrought  nifi  prius  it  was  foufid  againjl  the  king.     It  was  c^je&ed  that  die 

plT^ltd    *  ju<lgnficnt  ought  hot  to  be  given ;  fof  the  patron  is  mt  mnaed  in  tie 

ircumbtnt.     Writ ;  and  yet  Jiidgment  was  given  that  the  defendant  emtJlneeSt, 

and  found      without  entering  any  caufe  .•  fo  diat  by  fome,  the  judgment  ihaH  be 

lung  the^     intended  to  be  for  the  not  naming  the  patron,  aad  fo  the  king  ac 

judgment      another  time  at  no  prejudice  }  qusere  inde ;  for  it  feems  that  ic 

*^***  ^'     J^"^^  ^^  relation .  to  the  matter  pleaded.     And  it  was  prayed  that  the 

Per  Mark-    caufc  of  the  judgment  be  entered.    But  per  Thim,  it  fliaU  not  be  ; 

ham.    Br.    for  it  appears  in  the  record ;  for  if  a  man  takes  exception  to  a 

judgmen^^^  count  or  ^o  a  prefehtment,  or  indidment,  by  whidi  it  abates, 

3H.4/*2*  judgment  (hall  be,  viz.  pro  eo  quod  it  is  infufficient  «r  la'w,  thertfrrt 

^•itfliouid  nihil  capiat  i  and  the  caufe  (hall  not  be  entered,  becauie  kappeara 

be  3.  b.  pi.  i^  ^^  record  \  quod  Msirk.  conceffit.     And  fo  it  feems  tint  tbe 

words'of  the  judgment  are  all  one  to  the  writ,  to  the  count,  and  to 

the  bar ;  but  this  (hall  be  expounded  by  the  matter  which  » 

pleaded,  when  it  goes  to  the  writ  or  count,  and  when  in  bar.  Ami 

Hull  and  Hank,  agreed  that  this  judgment  fliall  have  reiatioB  ta 

the  plea.    Br.  Judgment,  pL  14.  cites  3  H.  4*  a. 

3.  fa 


]p(efentat{on^  1 4^^ 

'  3.  In  qtttre  Unpedit  the  iheriff  returned  nOiIl  at  die  fummons^  Uihtjberif 
and  attachment  at  the  diftrefs.     And  per  Danby,  Cott,  Newton,  '^^^*^ 
Pafton,  and  Godred,  the  platntifJbaU  recover  by  the  eqmtj  rf  the Jia^  Smmona 
tute:  biit  Martin  and  Strange  contra.    Br.  Quare  Impedit,  pi.  152.  pone  u,  di- 

cites  II  H.  6.  3.  ftringasm 

iHf,  yttthe  plalntitf'  ihall  recover.    Pa  Aiiiton.    Br.  Jud^enr,  pi.  6.  cites  27  H.  6.  5. 

4.  In  a  quare  impedit  again/l  an  archbi/bcp,  hi/hep^  and  others,  the    [  463  ] 
krcbbtfl}op  and  bijhop  plead  that  they  clam  nothing  but  the  one  as  me-  S.  c,  RoU. 
tropolitan,  and  the  other  or  ordinary:  xht  ath^  drfendants  plead  other  ^djornatur 
fleas  :  the  plaintiff  h^ Judgment  again/l  the  arcbbijhop  and  bi/bop  to  397.  ^^i.* 
have  a  writ  to  the  bijbop  ;  but  in  this  judgment  againft  them^  there  s.  P.  HeM 
.  is  an  omiffion  of  the  ufual  claufe  \  fed  ceffet  executio  quoufqu(  the  other  Xj%^t  ' 
iflbes  are  tried  \  and  in  truth  no  writ  iffued  before  the  trial  of  the  and  after- 
ether  iffuess  the  iffues  vc  found  for  the  plaintiff,  he  had  judgment  ««'«*•  j«<ig* 
affirmed  in  error*    In  this  cafe  the  f aid  omijfum  was  not  erroneous  ;  ][ffi|^]^ 
for  it  was  after  judgment ;  and  if  it  be  error,  it  is  error  in  ezecu-  Trio.  14 
tione  Judicii ;  and  in  this  cafe  no  writ  of  execution  was  fued  out  i**-.®*  *' 
againft  them.    Jcnk.  323.  pi.  36,  p2SJ!-^* 

3  Bulft,  174.  S.  Q%, 

5«  Quare  impedit  by  H.  againft  B.  and  the  bifhop  and  the  in* 
.cnmbent  \  and  as  to  the  biihop,  whofe  plea  was  allowed,  judgment 
was  given  that  the  plaintiff  take  nothing  by  his  writ,  and  all  the 
other  defendants  confeffcd  the  aclion  3  and  the  jury,  which  was  ready 
to  have  pafied-upon  the  iffue,  were  put  to  inquire  of  the  value  of  . 
jthe  church  per  ann.  which  found  aol,  and  therefore  judgment  of 
doubU  damages  (that  is  to  fay)  of  4oIf  was  given  for  the  plaiQr 
tiff  againft  the  other  defendant  and  the  incumbent y  and  the  Judg" 
ment  entered  as  well  againfl  the  incumbent  as  againft  the  other ;  for 
now  it  w^^full  by  lapfe*  Br.  Quare  Impedit,  pl^  ;  2t  cites  33  H.  6. 
12  &  32.     34  H.  6.*  1 1.  38.  and  35  H.  6.  i8. 

6.  Where  a  man  has  a  ifuare  impedit  againfl  one,  and  the  defend^ 
0tnt  has  a  darrein  prefentment  againft  the  plaintiffs  and  recovers  in  the 
darrein  prefentment,  and  the  plaintiff  is  nonfuitedin  th^  quare  im* 
ptdit  i  the  defendant  ihall  have  two  judgments  againft  thcplaintiQf 
to  have  writ  to  the  bifiiop  in  both  a£Uons.    F.  N.  B.  39.  (D)« 

7.  In  a  quare  impedit  the  hfbop  pleaded,  that  he  examined  the  And,  199. 
prefentee,  and  found  him  to  he  fchifmaticus  inveteratus,  of  which  he  t''p*5- 
gave  the  plaintiff  notice,  who  did  not  prefent  within  6  months,  &c.  and  ^^ts.  p?Vt 
upon  demurrer  'the  Court  gave  judgment,  that  the  plaint  ff  recover  to  the  da- 
againft  the  bifhop  his  prefentation  to  the  church,  and  a  writ  to  the  "^^'"7* 
metropolitan,  &c.  becaufe  the  bifhop  is  party,  et  idem  epifcopus  in  pi,  2c t? 
tmfericordia  ;  afterwards  a  writ  of  inquiry  of  the  value  of  the  church  S.  c.  but 
was  awarded ;  whereupon  the  value  and  other  points  of  the. writ  ^^^^  P-  « 
were  found  and  returned  ;  and  thereupon  judgment  was  entered  nwges.^ 
again,  vise,  that  the  plaintiff  (hould  have  a  writ  to  the  archbifliop  Coidfb.  35. 
ut  fupra,  and  that  he  recovered  damages  againft  the  bifhop.     Et  ^'  '*^*  ^  p* 
prad.  Epifcopus  in  mifericordia  ;  and  this  was  af&gned  for  error,  be-  as  to  da- 
-caufe  the  bifhop  was  twice  amerced,  which  he  ought  not  to  be  by  mage. — . 
UWt     Put  it  was  anfwcred,  that  the  lafl  judgment  was  but  a  recital  ^T^'  *^^* 

M  m  3  /  '*•  5>-  ^*« 
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S.C.  nd    £f  i^^J&^y  and  (b  to  gire  a ftiU  jiklgmest  of  ally  with  thfi  ^  , 

^'  ^*  and  not  a  new  judgment ;  for  he  can  no  more  have  two  writs  to 

the  metropolitan  than  he  can  be  twice  amerced ;  but  if  it  was  tx» 
roneous,  yet  the  firft  judgment  is  good  and  perfect  in  itfelfy  and 
(hall  not  be  impeached  by  ai>y  error  in  the  fecond,  becaufe  thefajt 
fvas  fbe  judgment  which  was  at  tommon  lav'f  in  a  quare  impcdit ; 
for  before  tne  ftatute  of  W.  2.  the  plaintiff  never  recovered  any 
damages  in  a  quare  impedit^  and  now  he  may  waive  the  benefit  <^ 
that  ftatute,  and  take  the  judgment  at.  common  law,  if  be  wilL 
Q^od  fuit  concefium  per  tot.  Cur.  And  fo  the  firft  judgment  was 
amrmed.  5  Rep,  58.  b.  HilL  32  £liz.  upon  a  writ  of  error  in 
B.  R.    Specot's  cafe. 

8.  Where  the  kine  has  judgment  h  default  in  a  quare  impedit| 
he,  as wellas a  fubjeS,  muft  ty/uggfjian  on th<  rdlftt firth bufpe^ 
aal  titk.  Per  Holt  Ch.  J.  a  Salk.  559.  pi.  a.  Trin.  5  W.  &  M. 
in  cafe  of  the  Eang>  &c.  Biihop  of  London  and  Dr.  Lancafter. 

C  4^  ]  (®*  ^*  ^o)     Judgment.     What  recovered ^  and  wi« 

ihall  have  Execution^  and  the  Effc3  thereof^ 

I.  T%Y  quare  impedit  a  m^tiAa/l not  recover  the advowfm hu tit 
^  prefentment ;  but  if  he  has  csecutioui  all  others  befides  dit 
incumbent^  are  thereby  out  of  fojfejfiim.    Br.  Quare  Impedit,  pL  7. 
cites  9  H.  6.  56. 

2.  If  a  man  recorers  in  quare  impedit,  and  dies,  his  heir  Ihafl 
not  have  execution,  and  therefore  it  is  not  a  real  a£lioiK  Per  Rolf* 
Br.  Quare  Impedit,  pi.  7.  cites  9  H.  6.  56* 

(B*  d.  2 1 )     Of  Damages  and  Cojls^  Sec 

Beforetht  x«    13  E.  \  ,1;^  IS  ACTS^Th^t  fiom  henceforth  MM  tffrUs^qua.imf^ 

S*wa  the  ^^'  5  •  /  3  •        ^"^  Jarreift  prefentmefit  damages  J)aU  he  mvfordtd^ 

puintifl^'m  that  is  to  witf  Vthe  time  of\6  numths  pafs  by  the  m/kirbMice  tf  an!f% 

qaa.  imp.  -^Jq  that  the  hijhop  Jo  confer  to  the  churchy  and  the  very  patron  l^m 

^!^,  "*"  *^  prefeniaticn  fir  that  timoy  damages  Jhail  he  awarded  fir  two  yeart 

left  any  pro  B  value  of  the  church*     And  if  the  6  months  he  net  faffed^  but  the 

fit  Che  pa.  prefenlment  he  deraigned  within  the  fiid  time,  then  damages  fiall  he 

^eWd  awarded  tothe  half  yeaf's  value  of  the  church.     Jndifthe£JMerhe 

favour  of  not  able  to  render  damages^  he  /hall  in  thefirfi  cafe  have  imprifi 

*™""^'  of  two  years y  and  in  the  other  of  half  a  year. 

common  law  did  fo  deteft  {  and  this  it  the  caufe  that  the  king  in  a  ^a^e  impedit  rtewereth  m  ^m— ^  <> 
hec^mje  h*  could recovtr  mm  by  tbt  etmrntu  Lw ;  nd  the  ^ng  U  9ot  withiM  th*fmi9itm9(lhk9Ai9t 
the  caufet  (hewed  in  BofttelPf  cafe.     %  Inft.  36x.— S.  P.  Co.  Utt.  17.  b. 

Tbe  kingJhalJ  not  recover  dama^^es  i«  fuare  imptJit  for  Upfe  nor  iifimrhamct,  Br.  DaBa|n»  pi*  If* 
cites  34  H.  6.  %*  S.  P  Br.  Prerogative,  pi.  no.  cites  Fitab.  Quate  Impedit,  54.-.^$.  P-  rar 

damsftt  tm  gwon  only  toher*  tbtrt  m§y  bo  an  ufitrfatioa  by  W.  t.  5.  and  tfane  can  be  no  ofiopatm  wfom 
the  king.     Jenk  *8i.  pL  7. 

Tbovgh  the  king  declares  ad  damnam,  ftc.  jet  he  is  not  witbin  the  ftatvte.  The  Mt  pvt  «f  tfaa 
dmfe  for  recovery  of  damages  is,  fi  tempui  femeftre  tranfierit,  Ac.  now  he  is  not  within  Ak  fut  af 
file  dauie  for  recovery  of  damaga;  for  by  bis  prerogative  be  cannot  lofo  hit  vigbt  «f  piifinwH"^ 
tboogh  the  biibop  has  collated.  And  then  the  fecond  daufe  (vis.  etM  tewfmijmeprt  mm  trnfviit  *e-I 
U  onty  dependant  on  cl)C  firft  |  wd  fo^  %i  be  is  pot  wiUiin  the  iftj  Ac  cannot  be  wltbia  the  id,  <  A^P» 


i»* 
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^.'Midi.  5  Jfc,  BolMri cafe*— S,  P.  Le.  149.  pL  so?.  TiU.  $4 BIh.  B.  R.  Tbe  Qoew  ▼.  Bock- 
fapi»  ■         -Cro.  E.  1 61.  Bugbeard  v.  the  Queen.  t  u         v. 

Some  think  thit  the  king  Ihall  recover  danngw  in  a  <(tiarc  impcdit ;  tnd  it  feeitw  to  them  to  be  weifc 

niifiMiin^  dUK  W  *aU  HOC  itcottr  fmgle  dAmages,  beciufe  he  cannot  ncoftt  doftble;  arpimentMm  s 

pufifri  md  mimi  negative  son  valet,  vakt  e  converfo.     The  king  fliaU  have  benefit  of  any  ftatnte  though 

he  be  not  named  in  it.    .Cofts  are  given  at  common  law  in  a  quace  impedit  in  the  time  olE.  1.     F/*«h. 

H^an  Impedity  161.     Damages  were  givert  to  the  king  in  a  quire  impedit,  and  thofe  judges  were  hvinff 

•^iriaMtlieikHl  ftatnte  ttf  W^minAer  2.  wa»  made.  Jenk.  aSi.  pi.  7*  citei  Brooke*!  cafes.  2»  H.  8.  17* 

Aad  ibniiDBach  as  no  damaget  were  in  a  quaie  impedit  at  the  common  i&w,  and  iIms  ad  after  the 
fiatnte  of  Glouceller  giveth  damages  only,  the  plaintiff  (hall  recover  no  cofis.  2  Inft.  3»a.  ■  ■  S.  P. 
«r.  Cofts,  pi.  I.  citei  27  H.  6.  10.  For  where  damages  are  given  by  ftatute  after  the  ftatute  of  GIou- 
MAer  in  certain  ottt  of  the  coQits  of  the  common  law,  a  man  AaU  tecover  that  which  »  limited  m 
the  ftatute  and  not  othetwife;  as  in  deeies  taotum,  che-piatntiff  fliail  recover  no  cafts.  Contra,  it  is 
laid  in  raviihmenc  of  wir'd;  and  therefore  he  (hall  not  have  cofts  in  quare  impcdit.     Br.  Cofts,  pi.  i. 

ciiea  tf  H.  6.  10. At  ammbn  law  a  man  fhouW  recover  cofts  in  quare  impedit,  b«  contrary  apo' 

tbtflattOt^  becanfe  the  ftatute  gives  now  gkcat  danuges  in  quare  imptdic  Per  Newion  j  but  all  th« 
argvuneot  there  was  iot  damages.    Br.  Cofts,  pU  25.  cites  9  H.  6.  32.— But  H.  *»  H.  8.  Spilnun  J. 

agreed  with  Newton— S.  P.  Jenk.  234.  pi.  36 S.  P.  Jenk.  281.  pi.  7-  *^  fin«n« J.  P.  Br. 

Damages,  pi.  184.  ches  9  H.  6.  30.        ■     But  Trin.  11  Ann.  it  was  held  per  tot,  Cur.  that  wher« 

jmdgmnt  is  gtvea>ir  the  difindMt  »pmt  a  dmmrrer  in  quare  impedit,  the  defendant  ihaU  have  his  cofts. 

Hep.  of  Praa.  in  C.  B.  4.  Anon.  [This  ftuoM  to  be  by  reafon  of  the  ftat.  8  &  9  W.  3.  cap.  1 1.  f.  2.  J 

In  a  quare  impcdit  againft  a  pn  :r,  patron,  and  incumbent,  the  prior  pleaded  in  bar,  and  the  in- 
cumbent pleaded  the  fame  pica,  whereupon  iffocs  arc  joined,  the  prior  dies,  and  the  iffue  is  found  for 
the  immmhtmi^  hz&mli  not  nnver  damrget  by  this  ffff,  for  he  cannot  h^c  a  writ  to  the  bifhop  and  be 

continued  in  pofTemon.  xloft.  362.*-$.  P.  12  Mod.  54.7.  in  the  cafe  of  Pratt  v.  Rutlds. S.  P.  Br. 

Danuges,  pi.  181.  cites  9  H.  6.  30 Br.  Qoare  Impedit,  pi.  6.  cites  S.  C BKf  P^t  Newton  in 

•qnaicimpBdit  avunft  patron  and  incnmbent,  if  the  ^tfrrm  dies,  aad  the  plaintiff  is  mnjuited^  the  tncum- 
hmtpstlraawt  damages  by  the  ftatute  of  Wcftminfter  2.  For  the  incumbent  may  plead.  Br.  Quare 
Jmpedit,  pi.  83.  cites  22  H.  6.  25.  .  Amd  where  fatrm  and  incumhent  plead  one  and  tbefamt  pleap 
Cboc  kathfiaU  nnvtr  damages  if  thf  htenmhent  was  adm'uttd\  for  otherwife  he  (hall  not  recover  da- 

«|agcs^  .per  Newton.  .  Br.  Quvt  impedtt,  pi.  83.  cites  2a  H.  6.  «5. So  where  an  abbot  cla.ms  t« 

hold  in  proprios  ufus,  he  ihaUrecover  damages ;  for  he  is  patron  and  incumbent.  Br.  Quaie  Impedit, 
pi.  6.  cites  9  H.  6.  3. 

t  If  a^w  thefiundatiim  of  a  chauntry  tbt  compoftion  is,  that  if  tbo  patron  pr*fent  not  witbin  a  mntb  tbe 

•rimmjpaUtilatis  in  a  quare  impeait  brought  for  this  chauntry,  \ftbs  montb  bt  paj^  tbeptatntiff 

Jbail  rte09tr  dtm^gasfor  2  ytart  within  the  equity  of  this  ftatute;  for  that  the  patron,  m  this  cafe, 

kofcth  tbe  prefentttion,  although  the  words  of  the  ftatute  be  per  tempus  femeftrc,  and  this  \%ptr  tempui 

wunjh  tatrtmm,     2  Inft.  361,  362. 

X  Here  \tmfirat^  is  to  be  taken  for  kgitimc  coiifcrat.     %  Inft.  363.  -  »  .^  l       m 

Albeit  ite  bishop  hath  not  collated,  yet  If  he  haih  jus  confgnndi,  the  plaintiff^  ihall,  if  he  will,  ic« 
cover  d<Mble  damages  within  the  meaning  of  Uiis  a£k.    2  Inft.  363. 

Bat  aibcit  the  6  months  be  paft,  fo  as  the  l-iOiop  hath  a  juft  litFo  to  prefent  by  lapfe,  yet  //  tba 
abmrrb  ramainsvaid,  the  plaintiff  at  his  peril  may  pray  a  wilt  to  the  bifhop  j  but  then  bejba/l  not  reccv^ 
dooUe  daaaages,  but  for  balfa  year  cnly\  becaufe,  in  that  cafe  he  (hall  recover  his  prcfcnUtionj  fo 
that  jt  if  in  the  plaintiff's  eUaion^  in  that  cafe,  cither  to  hfe  bis  prejentat'm  and  bave  double  damages,  or 

tabavi  bis  prefentatian  and fngle  damages.     2  Inft.  363 If  he  takes  a  w/4/  /•  tbe  b>Jbop  at  bis  t>eri/, 

Up^l  mot  ba^e  damages  afrer  2  years  to  the  value  of  the  church,  tbeugb  tbe  bijhop  bas  prejented  by  lapji  5 
for  he  takes  notice  thereof  at  his  peril.  Br.  Damages,  pi.  1 89.  cites  11  H.  4.  80. Br.  Quare  Im- 
pedit, pi.  53.  ci^cs  S.  C.                                                                                             ,  J  J 

The  piahtiff  in  a  quare  impedit,  after  appearance,  was  nonfuited;  nfrhettupon  the  court  awarded^ 
mnit  to  tbe  bSfop  for  the  defcndam,  and  a  writ  to  the  (hrriff  to  inquire  when  the  church  became  vptd, 
the  yearly  value  thereof,  and  whether  the  church  was  fuU,  &c.  The  ihcriff  returned  the  time  of  the 
Toidance,  the  yeariy  value,  and  that  tbe  bijbop  bad  colLted  by  lapfe  i  whereby  it  appeared  /«wi/>i»i/«- 
m^a  vas  fafi  before  tbe  writ  etuld  be  firwd,  yet  feeing  the  judgment  was  given  wttbtn  tbe  6  months,  bo 
€auU  rocover  the  damages  butfir  balfa  ftar.     a  Inft.  363.^8.  P.  Br.  Damages,  pi.  i  S 1 .  cites  24  £• 

3.  *5 Br.  Quare  Impedit,  pi.  93.  ekes  S.  C.  Brooke  fays,  the  leafon  feems  to  be,  inafmuch  as 

where  tbe  bi&op  makes  collatioa  within  tbe  6  months,  bis  clerk  fballhe  removed,  and  therefore  only  datnagea 
cf  balfa  years  ^  ^ttbero  the  biihop  has  made  collation  after  tbe  6  mTutbs  and  tbe  party  has  judg^ 
memt  after  tbe  6  montbt,  there  the  clerk  fliall  not  be  removed,  and  therefore  he  who  recovers  iha  1  have 
damages  of  2  years;  note  the  difference.     Br.  Quare  Imped't,  pi.  93.  cites  24  E.  3.  25.  .... 

And  it  is  to  be  obferved,  that  albeit  the  iijbop  dotb  collate,  yet  \fhis  incumbent  ,s  removed  byjudg* 
mnet  within  the  6  months,  or  after,  the  plaintiff Jkall  recover  the  damages  but  for  half  a  year-,  for  the 
-svords  of  thic  branch  are  et  vcrus  patronus  ea  vice  pracfenutionem  fuam  amitut;  fo  that  if  he  lofe 

t  his  prefentation,  the  collation  of  the  bifliop  is  not  material,     a  Inft.  363. 

fl  This  fliall  be  accounted  according  to  tbe  very  true  value,  as  the  fame  may  be  let.    %  Inft.  363. 

♦[465] 


I.  In  quare  irHpedit,  if  writ  is  awarded  to  tbe  bijhop,  who  itnll  not  ^^^^^^^ 
ive  the  prefentee^  this  is  a  contempt  to  the  king>  and  the  plam^  pj.  ^^  * 


2. 

receive ...  _  ,. ^  ^,  .      ^      

M  m  4  ^iff  cites  s,  c. 
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tifFfliall  recover  damages  againft  him.  Per  Thorp.  Bn  Coiitemptis 

pL  5.  cites  38  £.  3.  12. 

3*  Quare  impedit  againfi  the  Ufiop  9fN>  and  amtber  qman  mm 

pedit  againft  J.  T.  of  the  fame  church.     The  bifiop  corfeffed  the 

dyturhance^  and  J.  T.  traverfid  the  title  of  the  plaintijf^  and  found 

for  the  plaititifF,  and  the  yalue  of  ihe  church  40  niarks»  and  that 

the  church  is  full  of  the  prefentment  rfj*  T.  and  the  hiibop  is  ar« 

dinary,  and  the  6  months  are  paft,     Ine  plaintiff  pra^red  writ  10 

the  bi&op,  and  value  of  the  church  by  a  years  ^  but  per  Thorpe 

you  cannot  have  the  value  of  2  years  and  writ  to  the  hybop.     And  lie- 

cayfe  the  ordinary  cannot  have  the  lapfe  where  he  confefles  the 

difturbance,  therefore  it  was  awarded,  that  the  plaintiff  fliall  have 

writ  to  the  bifliop,  and  damages  of  half  a  year,  &c.  quod  nota 

bene.     Br,  Quare  Impedit,  pi.  103.  cites  39  £•  3.  15. 

Sr.  Quart         4.  In  quare  impedit  they  were  at  iffue,  and  it  was  founds  that 

imprait,  ^.  ^^  ^^^  ^i^g  when  the  jury  was  charged  the  church  wca  void^  and  at 

and  that  the  ^^^  ^^^^  ^^^^  ^^^  g^^^  ^^^^^  verdiB  it  wos  fill  of  the  prrftntment  ^ 

pia.ntif}  rt.    the  h'lfhop  by  lapfe ;  and  the  plaintiff  recovered  damagos  of  2  yeai^ 

p^'^"     by  judgment.     Br.  Damages,  pi.  26.  cites  43  £•  3.  10. 

mertt  and  damages'  for  %  years,  notwithftaading  the  defendant  alle|ed»  that  the  pliiatiff  iai  n* 
covered  damages  ofbaffayear  in  anotber  quare  impedit  againft  A*  B»  ■  If  the  6  wmmths  p^fenSng 

the  writf  fo  that  the  iift>9f>  frefinfs  by  lapfe,  now  the  plainDft'  cannot  have  the  prelentmeat*  and  jet  the 
writ  fltall  not  abate,  hut  he  fi^all  recover  all  in  damages ;  and  dierefon,  to  prnpeoc  this,  it  is  vfaal  to 
name  the  ordinary  in  the  quave  impedit.  Br.  Qoare  Impedit,  pl«  147.  cites  9  £•  4.  30.  S*  P.  Br* 
Brief,  pi.  no.  cites  9  £-  4*  50.  Per  Choke. 

C  4^^  ]       5*  In  quare  impedit  the  plaintiff  recovered^  and  if  there  be  no 

other  diflurbance  but  the  prefentation  of  the  iing,  who  bat  revoked 

iti  and  there  was  no  other  difturhance  by  the  incuwhent^  the  plaintiff 

ihall  not  have  damages.    Br.  Damages,  pi.  171.  cites  44£.  3.  35. 

Bottheopi-       6.  Quare  impedit  by  A.  againfi  2.     One  made  title  to  have  tmrn^ 

»»°"^^"'-  and  the  other  the  like  ;  and  it  was  founds  that  it  was  the  turn  of  wt 

Cand.  was,    defendant ^  and  likewife  againft  the  plaintiff  and  agcdnft  the  Other  Jlr- 

that  he       fendant ;   and  by  the  bed  opinion  he  (hall  have  a  writ  to  the 

ha*^  ?t^  for  '^^^^P  againft  both,    and   damages  againft  the  plaimtif  used  the 

^Viaintif   ^^^^^  defendant.    But  Brooke  makes  a  quaere  \  for  there  is  00 

and  defend-   original  between  the  2  defendants*    Br.  Damages,  pi.  173.  cites 

ant  are  each    4r  £.  3.  I4. 

the  ether ^  and  each  may  recofer  againft  the  other.  Contra  of  one  of  the  defendants  againft  the  odicr* 
and  therefore  Ihail  have  judgment  againft  the  plaintiff  only.  But  Finch,  contra  \  and  that  the  one 
defendant  (hall  have  atuint  againft  the  other.  And  per  ICirton^  where  two  defendants  arc  in^naic 
impedit,  and  the  one  can  fliew  title  to  har  the  pbintifT,  there  it  Ihall  not  be  in^oired  if  the  other 
be  a  dtfturber  or  not.  And  m  ^uare  impedit  againft  two,  if  the  one  cooiea  and  pieada  to  iflne*  the  in« 
queft  (hall  be  taken  between  the  plaintiff  and  him,  though  the  other  does  not  oone^  and  if  it  be  fennd 
for  the  defendant  againft  the  plaintiff,  it  ftiaO  not  be  in<iuired,  nor  title  made  againft  the  plaintiff';  hot 
Finch,  dented  it,  and  faid  that  the  one  inqueft  (hall  not  be  taken  againft  the  other.  And  fo  in  watd  Ofon 
priority  the  one  inqueft  (hall  ftay  the  other,  dec.    Br.  Qiiare  Impedit,  pi.  35.  citxa  S«  C« 

Br.  Quare  ^.  Jn  quare  impedit  after  6  months  paft,  it  was  awarded,  that 
^7^\xes^^  the  plaintiff  (hould  recover  damages  for  2  years  as  well agaimft  the 
S.  C.  and  incumbent  as  agahtft  the  defendant^  becaufe  both  had  cwifsterpleadtd  the 
plaintiff  ns-  plaintiffs s  title  and  the  diflurbance  \  and  yet  it  did  not  appear,  whe* 
*rJfca**  ^***t  ^^^  '^^  ordinary  had  prcfcntcd  by  lapfe  or  not*    Br.  Damage^ 

pre  catmen     ^^^  ^^^^  ^.^^^  46  E.  3,  1 5. 

8.  it 
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t*  It  was  tdfflitted,  that  va  fare  facias  in  nature  rffuare  i$ 
i^on  cotnfofiiion  toprefeni  by  turn  between  parceners  ix  plaintiiF  (hall 
teooTCT  the  prefentfnent  and  damages*  Br.  Damages»  pL  36.  cites 
50  £.  3.  23. 

.     9*  In  <ittare  impedU  the  plaintiff  ihall  recover,  and  fhall  hare  ^r-  Qs"« 
,  a  writ  to  the  biihop,  and  damages  upon  the  default  of  the  defendant.  ^?f^|^  ^ 
efUr  sfpearance.   Qusre,  if  it  had  been  after  a  continuance*    Br.  s«'c.  bat 
Damages^  pi.  loi.  cites  2  H.  4.  i.  %<,  tfaacif 

hehad  made 
^mit  mfitr  fwAtmmictf  a  diftriagat  Aould  ifloe,  as  apptm  H*  6  A«  %•  ■  Br.  Qvnc  Impedit, 

pLt5j.  ckesS.  C 

lOw  In  quare  impedit  the  plaintiff  made  title  hy  the  heir  in  his 
m^ardy  the  defendant  made  title  by  coparcenary  to  prefent  by  turn  ;  to 
which  the  plaintiff  faid^  thatfaving  to  him  his  courfe  at  another  time 
that  ne  difturba  pas  s  wherefore  Hull  awarded  for  the  defendant  a 
writ  to  ^e  bi(hop»  and  a  writ  of  inquiry  of  damages  againft  the 
plaintiff^  for  it  does  not  lie  in  the  mouth  of  the  plaintiff  to  plead 
this  plea.    Br.  Brief  de  Enquire,  &c.  pi.  12.  cites  5  H.  5.  10. 

1 1.  In  quare  impedit,  if  ont  fues  execution  of  the  greater  datnages,  'Aid^hat 
he  (hall  make  mention  of  all  the  record.  Per  Prifot.    Br.  Pleadincs,  h^S"*^  » 

1  •  vr    ^  ^      Kivea.  and 

pl.  5 1,  ates  30  H.  6.  5.  \^  \^ 

executiOf  yet 
he  flianmake  mention  of  this  alfo,  though  it  be  againft  him.    Ibid. 

12.  In  quare  impedit  the  bijbop  prayed  damages.  And  per  Aflj- 
ton,  Danby,  Newton,  and  Porting,  he  (hall  recover  damages ;  but 
by  others  he  (hall  not  recover  damages,  unlefs  he  can  have  writ 
to  the  biihop,  which  he  cannot  have.  Br.  Quare  Impedit,  pK  83, 
cites  22.H.  6.  25. 

13.  lif  I  prefent,  and  my  clerk  is  induced,  and  jf.  N.  brings  Soifi^r^t 
quare  impedit  againft  me  (or  this,  and  after  is  nonfuiteJ^l  (hall  have  fJ'M  ^^ 
damages,  and  yet  cannot  have  writ  to  the  bi(hop.    Br.  Quare  Im^  '^^^^* 
pedit,  pi.  83.  cites  22  H.  6.  25.     Per  A(hton.  impedit » 

brought 
againft  me  and  my  fon  and  after  title  made  I  die^  and  the  plaintiff  h  ttonfuiteJ,  my /on  JbaU  rtcovtr  ds* 
^mmgei^  and  caniMt  have  writ  to  tha  biihop.     Ibid.  ArJ  per  Danby,  if  the  dtftniant  tntitles 

bhrnpf  in  a  quare  impedit  to  held  the  church  in  proffer  utt^  and  the  plaintiff  is  mm/uited,  the  defendant 
ftaU  recover  dam^et,  and  cannot  have  writ  to  the  biuop.     Ibid.  So  where  the  defendant  in 

quare  impedit  claimafree  ckapel  /«  mduB  bis  clerk  wthout  prejentation  to  the  l>'Jbopg  and  the  plaintiff  ii  mm* 
Juii^d^  the  dcfjpndant  ihall  recover  damages,  and  no  writ  to  the  bifliop.     Ibid. 

•[467] 

14.  A  man  (hall  recover  damages  in  quare  impedit  where  he  Aswhexei 
was  never  difturbed*  Per  Newton.  Br.  Quare  Impedit,  pl.  83.  {^^7'\^ 
cites  22  H.  6.  25,  r/mi^" 

and  J.  N. 
0dmitiidt  and  J,  N,  hr'mgt  fuare  imptdit  againft  me^  and  U  notifuited  afin  iff^^  I  ihall  recover  damans* 
Ibid. 

15.  A  man  may  recover  damages  for  two  years  in  quare  impe-  Br.  Q^are 
dit,  and  yet  the  church  is  not  full  by  the  bifhopy  for  it  was  a  chantery  ^™H»5>  pJ» 
by  creation  y  and  without  cure  of  fouls.    Br.  Damages,  pi.  164.  cites  i.  c/* 
I3E.  4.  3. 

1 6.  In  quare  impedit,  if  the  defendant  pleads^  that  ne  difturba  Br.  Quare 
fas^  the  plaintiff  (hail  have  writ  to  the  bifbpp  immediately,  and  ^^^^ 

writ  dtets.'c. 


^jtfiiij  jPBdkotitiotk 


•-S.  p.  Br.  writ^  itufmj  of  damages,  and  jndpnent  diemf  after»  per  tot» 
l^fc  **•     Car.  except  Brian.    Br.  Judgment,  pL  122.  ekes  13  £•  4.  7. 

fl«  14.  cites  «iJi*  6*  45*  mi  %a  fl«  6.  tS,  29. 

S.C.  cited        17,  In  quare  impedit  agmnjl three f  die  plainttff  reemxfwd^ie^ 

?H*  li^cttfe  -^"''^  ^'^^  ^^'  ^^  judgment  was,  diat  he  have  writ  to  tlie  bifro^ 
arGnHigeT.  wd  .damages  for  half  a  year,  and  eefiet  executio  tifi  it  be  tried 
DflHfl^  againft  the  other  defendants ;  •  for  odierwife  this  esecmkNiagaiiift 
the  one  .alfe)nfi,  Ihall  abate  the  writ  agsdaft  theiothens ;  for  he  oamwt 
recover  the  prefentation  againft  the  others  when  he  has  the  pro* 
fentation  by  the  firft  judgment ;  as  in  trefpafs  againft  two,  and  it 
is  tried  againft  the  one,  and  he  takes  execution  againft  bim,  tbe 
writ  (hall  abate  againft  the  other.  Br.  Qnare  Impedh,  pi.  137. 
cites  aoE.  4.  I.  and  10  £.  4.  11.  13. 

1 8.  Where  a  man  has  a  quare  hnpedit  agcanji  one^  and  the  Afend' 
ant  has  a  darrein  prefentment  agaittfl  tbe  plaintiffs  and  recovers  in  the 
danein  prefentment,  and  the  plaintiff  i^  nonj^uited  in  the  quare  in^e» 
dit,  the  defendant  (hall  have  two  writs  to  inquire  of  the  damages, 
but  he  fhail  not  render  double  damages  for  one  diftuibanoe. 
F.N.B.  39.  (D). 

19.  Damages  for  half  a  year  were  adjudged,  where  it  j|jptJioi 
that  xhcJiimmoHs  tvas  noi  dereipud  miUn  the  6  moettbt^  and  heU 
good.  D.  77.  pK  35.  Mich.  6  £.  6*  Henilow  and  Stanby  t.  Biflysp 
of  Sarum  a^d  KeUe. 

Ana  foch  a  20*  In  quare  impedit  the  jury  found  the  valae  of  the  chufdi 
STd^^  only«  The  omifTion  of  the  other  three  points  may  be  fuppiied  by 
of£Bcnet»  ^fi^  of  inquiry  of  damages.  D»  135.  Maxg.  pi.  12.  decs 
ib(.  1  JO.  ct  10  Rep.  ii8.  foL  no. 

fwod  intt* 

War  fjit  extcutU  it  hrtvt  ffifnf  bfhtKj\  tnd  at  length  die  pfainCjflT  itliii^i&el  kn  itmt^t, 
^moA  ha4  judgment  mi  writ  to  ibc  biAop;  Quod  nocm.  D.  13$.  pi.  1%,  Mkh.  3  ft  4  P.  *  M- 
Poyncr  V.  Charieton  and  Cbarcb.  And  tti«  icafoD»  why  fucb  omiflioa*  in  tbe  fiadiaf  Vf  iIk 

jiiry  in  a  ^uare  impedit  may  be  fuppiied  by  a  writ  of  in^ry  of  d«mage»»  is,  bcctofe  aa  n>  tile  4 
pointf  to  be  in«juired»  no  at:aiat  lies  of  them;  for  at  to  them  it  is  only  an  iayni-  of  ofttc. 
»o  Rep.  1 19*  Mich.  10  Jac.  per  Cttr.  in  Chcyocy't  C4fe»  citci  11  H.  4.  So. 

21.  The  patron  defendant  iSed  pending  the  qoave  ioipedit  far  a 
prefentment  to  a  prebend^  yet  the  plainf  iflF  had  jiu^ment  to  reco- 
ver the  prefentment  and  damages  to  10 1.  only,  and  to  remofe  tbe 
incumbent  and  a  writ  to  the  biOiop  ad  petitionem  querentis  dxri- 
gend*.  JD.  194.  pL  33.  Mich.  2  &  3  Eliz.  Bifhop  TJtchfcid  and 
*  [  468  ]  Merrick's  cafe. 

D.  241.  a.  pi.  1 2.  In  quare,  impedit  ageanjl  tbe  arcbkijbopy  the  bifiep  of  IinCQlii» 
TC  ^s"c^  ^^  ^^  ^'  ^^^  ^^'  "^^  defatdt  at  tbe  difirefi^  and  judgment  was 
nnd  tbc'in-  P^'^^  againft  them  for  the  plaintiff  to  mrrc  a  writ  to  tbe  hiSbcf^ 
<|uifition  and  to  recover  damages  againfi  all  of  them,  becaufe  by  this  dcfenit 
A^"!^  all  of  them  are  fuppofed  to  be  difturbers ;  hut  the  fi^mtiff  wot 
WIS  widlbr  eampelledto  nuike*  titles  and  proceis  iflued  to  inquire  whether  die 
3  yeart  paft,  church  is  void,  and  how  long,  and  of  what  value,  &c*  Mo.  81. 


^JtJ^dT'  pi.  214.  HUl.  17  Eliz.  Watfoii  V.  Bi(hop  of  Canterbury 

yean  and  more,  and  that  tbe  church  \t  now  fntt  of  G.  of  the  oolbtion  of  the  ianl  arUf^.^^^! 
by  the  opinion  of  the  Court  judgment  was  given,  that  Ac  plajndfF  tnoo«er  the  prefeattcion,  and 
writ  10  the  biflmp  of  Unc^ln  afoirla^,  and  damage  to  the rakut  of  the  •  wen  m  hi^lt  ayo^  -vi- 
and that  all  the  defendanu  be  in  mifcricofdla.  Bcndl  149.  pL  fto;,  S.  C.  £iys  the  f^^}^ 

hal 
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13.  &T\^  vfajudgmtnt  in  qv^uc  impcdit,  tbe  judgment  bong  B«t  fo  Cmw 
for  the  plaiatiffy  aiad  the  value  of  the  church  found  to  be  80L  per  ^-  '75* 
•nnimi,  a  writ  of  error  being  brought  of  the  judgment  h^e  the  psmbiTom 
€xip  fie*  and  >fter  the  record  temosredi  and  the  judgment  being  v.  Bm- 
iifiuncdf  and  having  depended  a  year  and  marei  the  court  aurarded^  ^f^V^ 
that  the  defendant  in  error  ihould  have  damages  for  a  year^  during  ^^^^^  ^^^ 
which  time  the  writ  of  error  was  dependingi  according  to  the  value  mitigitcd  <» 
of  the  church  found  by  the  verdi£k,  which  wa8  Sol.  per  annum,  ^a^kii 
and  they  awarded  him  80  L  befiie  cofis^  according  to  the  precedent  htving  had 
in  6  Edw.  6.  D.  77.  Cro.  Can  -I45«  Mich.  4  Car.  pL  24.  Anon.  .    po^ffioo. 

14.  If  upon  a  nnrit  ^  error  brought  judgment  he  tMrmed^  the 
defendant  in  the  writ  of  error  (hall  have  damages ;  per  W hitlock  J* 
Godb.  439.  Trin.  5  Car.  £ari  of  Pembroke  v.  Beftock. 

25.  In  a  quare  impedit  there  was  a  demurrer  and  an  iffbe.    The  S.  C«  SBi* 
ftttttO^  had  a  verdiH^  and  the  jury  who  tried  the  iffue  found  the  *S'  M^« 
value  of  the  church,  and  that  it  is  yet  vacant,  and  taxed  damages  ^^  ^Uish 
for  the  half  year;  and  the  plakitiff  had yWj^ afim/  Khewife  upon  chcqacftiM 
tbe  demurrer.    It  was  moved,  that  the  church  being  yet  vacant ^  and  ^*^  ly^ 
that  the  patron  might  have  the  fruit  of  his  prefentation,  he  ought  SimUdhave 
not  to  recover  damages  for  the  value  of  the  half  yeai^  and  the  cofts?  iii4 
ptothonotaries  faid,  that  it  is  the  conftant  courfe,  that  the  plain*  '1^^ V*^» 
tiff  ihall  not  recover  damages  for  the  half  year  where  the  church  ,  qu^'in* 
remains  void ;  and  though  the  jury  tax  damages,  yet  in  fuch  cafes  peditbr 
they  enter  a  remittitur  of  the  damages  where  tlie  church  remains  f**""!?^ 
void,  and  to  they  would  have  done  in  this  cafe  without  troubling  there  Hull 
die  court,  if  the  parties  had  applied  themfelves  to  thorn.  3  Lev.  59.  be  no  coftt  ^ 
Trin.  34  Car.  2.  C.  B.  Holt  v.  Holland.  tr"?e1f  bj? 

I  iatBftt;    and  if  the  ehorch  it  fuil  t-f  the  Sefendant  1>y  Inftltufion,  then  It  it  a  qaare  impedit 
'^tbta  the  ftatute;  bat  If  it  it  not,  then  it  ie  at  commoo  law;  and  ckea  Go.  Est.  508,  509*         — 
)  Neif.  Abr.  35.  tit.  Quare  Impedit  (C)  pi.  6.  in  abridgin|  thi«  cafe  of  L«v.  59.  Uya  the  court  «ao 
of  that  opinion,  vis.   that  the  pUin^ifF  ought  not  to  have  damages  for  the  valoe  of  half  a  year.  [But 
I  do  not  obfcfve  any  thing  in  the  cafe  to  that  porpofe  j  and  1  prefume  the  law  \i  otherwife.] 

76.  In  quare  impedit  to  prefent  to  the  vicarage  of  B.  the  plain- 
tiff fet  forth,  that  £.  C.  was  feifed  of  tbe  re6iory  of  fi.  to  which 
the  faid  vicarage  belongs,  and  that  the  faid  E.  C.  prejented  one  & 
«m/  then  eonveyed  the.  recloij  to  the  plaintiff  F.  and  others  trufieei^ 
and  their  heirs,  to  the  ufe  of  the  faid  £.  C.  and  her  heirs,  till  mar* 
riage  bad  between  her  and  C.  D.  and  after  to  the  ufe  of  the  plaint^ 
for  500  yearSf  for  rai/ing  4000  /.,  (^r.  thai  the  marriage  nvas  body 
sad  fo  the  plaintiffs  p^effed^  &c.  that  the  vicarage  became  void  bf 
the  death  of  S.  and  lo  it  belonged  to  them  to  prefent.  The  biihop 
flaimcd  nothing  but  as  ordinary.  H.  tbe  incumbent  pleaded,  that 
king  Janies  L  was  feifed  of  the  faid  re&ory  in  fee,  aud  that  it 
being  void  by  thi  death  of  L.  he  prefented  one  Solbear,  and  fo 
deriral  a  ddfcent  down  to  king  William,  &c.  abfque  Iroc,  that 
£•  C.  was  feifed  in  fee ;  there  was  judgment  againft  the  biihop, 
and  the  plaimifis  took  iflue  upon  the  traverfe,  which  was  tried  at 
^  aflifes  at  £xon,  and  the  plaintiffs  had  a  verdi^i  {  and  the  jury 
^yrther  founds  that  the  vicarage  wa«  fuU  gf  the  defendant  H*  ex  pr%* 

fenta* 
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fentatlone  of  'the  king,  and  that  it  was  afterwards  to! j  on  ^ 
25th  of  December  1697^  by  the  death  of  Sainthill  the  laft  incoxn- 
bent,  and  that  ae  May,  10  W.  3,  the  plaintifis  bioogbt  a  ijuaic 
impedit  againft  the  bifliop  and  the  defendant,  and  that  the  ncan^ 
was  of  the  yearly  value  of  60 1.  ultra  reprizas,  and  thereupon  the 
plaintifis  prayed  judgment  according  to  the  ftatute,  and  a  writ  to 
the  bifliop  to  remove  the  defendant  H.  and  to  admit  idoneam  per- 
fonam  at  the  prefcntsftion  of  die  plaintiffs,  and  damages  to  the 
value  of  the  vicarage  of  the  church  for  half  a  year,  and  hai 
judgment  accordingly ;  and  a  writ  of  error  Mras  brought,  and  the 
plaintiff  in  error  was  nonfuited.  Lutw.  901.  HiiL  f  o  &  1%  W»  2« 
Bifhop  of  Exeter  and  Heikett  v.  Freake  &  aL 


S^iit        (^'  ^*  ^^)     ^^^^^^    A^^  Judgment  reveiiecL 

Br.  Prrfen-    i .     A      Ze\ftd  of  the  tHahw  and  advotufon  appendant  hoi  tffue  B,  ani 
Ts^^cite**  rf'^^AM  and  B.  entered  and  endowed  M.  Ins  mttber  ef 

8«  C.  the  3</  part  of  the  manor^  and  the  ^dpart  eftbe  advowfrn  fgprefent 

by  turn^  and  took  S.  to  nrnfe^  and  demifed  two  parts  of  the  mamrj  md 
the  reverfion  of  the  ^d  part  nvith  his  part  of  the  advovffon  in  demefne 
and  in  reverfion^  and  retook  to  him  and  his  feme  for  their  Uves^  and 
frefented  twice  to  the  advowfon,  and  after  granted  two,acres  if  the 
manor  with  the  advowfon^  to  W.  who  prefented^  and  then  W^  rdeefd 
to  the  heirs  ff  B^  and  to  S.  hisfeme^  all  his  right.  A  died.  M.  £ei% 
and  the  church  became  void*  S,  to  whom  the  eftate  was  made  ibr 
life,  ut  fupra,  pr^ented^  and  7*,  the  fon  of  W.  the  £fcontkuuef  d^ 
turbedf  and  he  brought  a//!fe  of  darrein  prrfentment  againf  S.  and  re^ 
C9veredi  and  S.  brought  writ  of  error ;  and  becaufe  the  two  parts 
of  the  advowfon  which  remained  appendant  may  lie  in  difcooti- 
nuance  by  demife  of  two  acres  with  the  advowfon,  yet  the  3d 
part  of  the  advowfon  which  the  tenant  in  dower  had,  which  re* 
mained  in  reverfion  and  lies  in  grant,  this  does  not  lie  in  difcm^ 
tinuance,  and  therefore  the  grant  of  B.  was  not  good  of  this  but 
during  his  life,  and  therefore,  becaufe  the  baron  nad  two  prefent- 
ments,  this  3d  piefentment  belonged  to  M.  if  (he  had  beoi  alive^ 
and  now  by  her  death  it  belongs  to  S.  to  whom  it  was  re-graatBd 
for  life,  and  therefore  the  judgment  erroneous  which  was  givcB 
againft  S.  for  by  the  death  of  B.  her  baron,  his  grant  was  wM\ 
wherefore  it  was  awarded,  that  the  firft  judgment  be  reverfed,  and 
that  5.  have  a  -writ  to  the  hijhop^  and  that  (he  rebave  her  dmnagm 
hfi  hy  the  firfl  judgment ;  and  of  the  damages  after  the  firft  jm^gmeot 
the  court  took  aivifement  s  and  there  it  was  agreed,  that  thoii^  a 
man  benonfuited  in  writ  of  error,  he  may  have  another  writ  of 
error.    Br.  Error,  pK  i2i.  cites  23  AS.  8* 

2.  In  quare  impedit,  the  defendant  appeared  by  attorney  who  had 
no  warranty  and  writ  nvas  awarded  to  the  Ufhop  for-  the  d^ndont^ 
becaufe  the  plaintiff  was  demanded  and  did  not  come  ;  and  becaufe  it 
Mras  perceived  afterwards  that  the  defendant's  attorney  had  00 

warrant,  the  judgment  and  executien  were  apptaled^  *  and  writ  efre^ 

peal 


I^tl(initati8ii;  ^469 

|0if  wmriei  t^  the  hlfifop^  and  the  defendant's  atfeonief  coihmtttc4 
to  prifon  till  they  Ihould  confider  further  wliat  to  do  with  him. 
Br.  Imprifonment,  pi.  i6.  cites  38  £.  3.  8. 

3.  uror  ^  iStn^  provoft  of  C^  brought  qua.  imp.  agmnji  J.  H.  and 
idunted^  that  the  advowfm  vku  appendant  to  his  manor  of  D.  and 
Jbevxd  a  prefentation  in  nimfelf,  by  which  his  clerk  was  infiituted  and 
induSedy^c*  J*  H,  /aid,  that  one  J,  was  mafter  of  the  hofpitalcfG. 
and  was  fei/ed  of  the  advowfon  as  in  grofs  in  right  of  the  hotife^  and 
prefentod  one  P.  who  was  infiitutedf  &c.  and  the  mafter  died,  and  M. 
was  made  rnqftsTy  which  M*  and  his  confreres  prefented  thefaid  J^H. 
now  defendant ;  and  the  plaintiff  faid^  that  the  ftnd  J.  mafter^  [  470  J  ^ 
and  thefaid  J.  H.  defendant^  are  one  and  the  fame  perfon,  and  nojt 
diverfe ;  upon  which  they  demurred,  and  the  provoft  plaintifF  had 
judgment  to  recover  in  C.  B.  and  the  defendant  brought  writ  of 
error y  and  qffignedj  becaufe  he  brought  quare  impedit  where  he  is  out 
rf  pojeffion^  and  therefore  ought  to  have  writ  of  right  of  advowfon  9 
and  ne  faid  further,  that  no  patron  is  named  in  tht  writ ;  and  alfo^ 
that  ij  the  averment  that  thefaid  J.  //.  and  J*  the  mafler  are  one  and 
the  fame  perfon^  and  that  the  mafter  and  confreres  prefented  the  mafter ^ 
he  has  by  tMs  confeffed  no  patron  to  be  named,  &c.  Br.  Error,  pi.  83^ 
cites  14  H.  8.  2. 

4*  The  plaintifis  had  a  verdi£):  in  a  quare  impedit  againft  the 
ordinary  and  the  incumbent,  and  a  writ  awarded  to  the  metropo* 
litan,  and  a  fieri  facias  to  the  iheriff.  Writ  of  error  was  brought; 
and  one  of  the  errors  afiigned  was,  that  damages  were  given  for 
half  a  year,  when  ic  appears  that  the  nonfimmons  was  not  deraigned 
wthin  the  fix  months ;  but  the  firft  judgment  was  affirmed.  D.  78k. 
b.  pi*  34.  Mich.  6Y^6.  Henflow and  Stanlby  v.  Bifhop  of  Sarum, 
and  Keble. 

5*  A.  recovers  in  a  quare  impedit  againft  the  bifliop  and  in-  ThcTerdi^ 
cumbent  by  Tcrdid,  and  h^s  judgment  before  the  judges  of  afftfe,  and  »°  this  cai« 
nifi  prius  by  the  ftatute  of  Wefl.  2.  20.  A.  has  a  writ  to  the  me-  /^^^^Jhat 
tropolitan,  quia  epifcopus  eft  pars,  the  church  is  in  the  diocefe  the  hcum- 
of  the  bifhop  defendant;  the  biihop  and  incumbent  bring  a  writ  ^"f^o^^i  im 
rf  error  AreBed  to  the  Ch.  J.  of  C.  B.  to  reverie  the  judgment  tlt?o/T. 
given  there,  whereas  it  was  not  given  there ;  yet  the  writ  was  who  is  not « 
gdody  fof  there  is  no  other  form,  and  the  original  was  returnable  ^*'^?  "  '^/ 
in  C  B«  and  the  count,  plea  and  iiTue,  and  venire  facias  for  the  waTamlnJd 
trial,  are  there.     And  this  is  not  like  a  judgment  in  an  afftfe,  and  for  error. 
a  writ  of  error  brought  upon  it ;  for  there  the  original,  and  pro-  ^^^^  ^locz^ 
cefs  and  verdicib,  arc  all  before  the  juftices  of  affife.    And  m  fuch  finVing  i*^** 
cafe  a  fpecial  writ  of  error  is  framed,  and  this  judgment  in  affife  oniyexoffi.- 
can  onlv  be  rcverfcd  in  the  King's  Bench ;  and  fo  it  is  of  a  judg-  !^'»°»'*''^tfa« 
ment  given  by  juftices  of  nifi  prius."    Jenk.  206.  pi.  36.  hyl^t  **' 

•   .  pleading  it, 

bat  warred  it.    If  iuch  plea  or  matter  ha<M)CCQ  pleaded,  it  would  not  have  abated  the  writ,  but  it  ntfculd 
havtmadt  tbgtoritaiateah/e,  sind-fuch  matter  is  not  ailignable  for  error.     Jenk.  206.  pi.  36* 

6.  In  a  quare  impedit  by  the  queen  agairift  the  bifhop  of  Gloucefter,  Cro.  :q.  6$. 
he*  and  one  S.  the  bijbop  pleaded  that  he  claimed  nothing  but  as  ordi"  ^'  '*•  ^'  9- 
narj;  and  the  queen  recovered;  afterwards  the  biJJjop  and  S.  joined  Chho^of 
in  a  writ  of  error.    It  was  iniifted  4hat  they  ought  not  to  join  in  ciouceiicr 

this  ""^^:'-  , 


47^  ppilliiflttidik 

and  twiiM  this  wrft,  becfttfe  tl^  bifliop  kiii  difekddied  tte  ptuiMMy^^ 
^^writ  iiie  coachDifion  of  the  norU  tmuyad  grim  iammm  ep^h^^MA 
jj[^|^t.^  cannot  be;  for  the  bifhop  cflnnot  be  grieved  bf  the  jo^ncfli^ 
Wcqr  Aid  when  he  neither  had  or  claimed  anjr  thing  in  die  dtiroi.  Wnjf 
d|iitdie^^.  £^  ^^(  it  had  better  been  left  out,  but  that  die  bifhop  OmB  jail 
^ /b^by  fof  conformity  and  for  priritf  of  record ;  and  die  plea  cf  die 
ttiii  jttdg-  bifhop  is  not  io'ftrong  as  a  difclaimer )  for  in  difekdmertiie  jad^ 
"^Viluu  ^^^  ^^*  ^^  ^  plaintiflF  take  nothing  bf  the  writ^  wheieaaheit 
l^tltarcb^  i^  is  quod  querens  recuperet  pnefentationem  foam  vetfaa diGHna 
^^fi^  epiicopum  ad  ecclefiam  pnedi£bun.  And  afterwaida  the  writ  of 
J^JJJ'^**'  error  was  awarded  good.  3  Le.  176.  pi.  228.  Trin.  i^H^ 
uTfobehM  The  Queen  v.  the  Bifhop  of  Gloucefter. 

loft,  and 

Chcrefore  m«r  join.— Cio.  J.  94.  is  cafe  of  Laocafter  and  Lowe,  was  cited  thft  eife  «f  iMiBi  v. 
PixoiTy  where  Jones  and  tlw  Archbi/hop  of  York  fued  a  writ  of  error  of  a  judgment  apiaft  aeni,  ail 
fooet  only  aAgned  the  errors,  and  tberefoic  held  to  be  ill*  If  the  biihop  nA  detetaot  joifl  li 

brittgiiig  a  wile  of  emr»  the  biihop,  u&klkyinnwM^  awd  fnrtni^  nuift  jofai  ia  ike^f|pa^ike«. 
Cio.  J*  9a«    Laacajgr  v.  Ixmt* 

If  a  quale  unpedit  be  brought  againft  a  bifliop  and  othen»  and  judgment  be  againft  them  allf  die  d^ 
fndantt  mmfi  aHpin  m  a  work  •/  enw^  uolefii  where  the  bifliop  claioia  only  at  ttdtaary.  5  lloi.  134. 
Uk  cafe  of  Hacket  v.  Heme 

afT  but  7*  "^^  queen  had  judgment  in  quare  impedit^  hj  reafoo  of 
aot  S.  P.  lapfe ;  error  was  brought,  but  the  incumbent  nvms  fumtrnmud  atd 
£  47X  ]  fivereii  and  after  judgment  was  reverfed  at  the  fuit  of  the  heir 
and  executor,  (being  the  fame  perfon)  and  as  heir  and  executor* 
It  was  fatd  that  the  incumbent  might  well  enter,  for  by  the  ie» 
verfal  there  is  no  record  of  the  recovery  agaioft  him.  Cto«  £•  324* 
pafch.  36  Eliz.  Pipe,  &c.  v.  the  Queen. 

8*  In  error  to  reverfe  a  judgment  in  .a  quare.  impedit  it  wai 
affigned,  iftj  That  tl  Jiranger  yrz^  pojfcffed  for  yearSf  Ukidevi/H 
it  to  the  ptaintif^  anitbatbebad  U  by  tU  affmi  of  tb^  amvttr^  hot 
did  not  fay  virtuU  kgatiomj  prad^  2dly,  Htfoevts  n$t  bow  At  dmni 
became  voiJy  either  by  the  death  or  deprivation  of  the  incwnbea^ 
nor  for  what  caufe ;  and  it  might  be  fuch  a  caufe  for  whkh  te 
queen  fhottld  have  the  prefentation,  as  for  fimony^  &C  jdly.  Be* 
caufe  the  value  of  the  church  is  found  to  be  40 1.  per  amnim,  and 
the  judgment  is,  quod  recuperet  damnum,  viz.  medietatem  £di  a»* 
loris  ^B^  ecclefis  per  dimdium  uniuc  anni^  qus  fa  attingtmi  ad  aoi* 
which  is  not  according  to  the  precedents.  But  the  oonit 
full,  the  judgment  was  affirmed.  Cro.  £•  678.  Trm.  41 
B.  R.  Bifliop  of  Gloucefter  v.  Veale. 
t  Bttlft.  s6.  p.  Judgment  was  given  againft  Dr.  Harris  in  a  qoaie  iaptdit 
^t%  ^  ^^  ^*  ^'  ^^^  brought  a  writ  of  error  in  B.  R.  and  tBe  emc  a& 
^  '  *  '  figned  was,  for  that  Auften  the  defendant  in  tbt  original  aSioa  bad 
pleaded  in  bar,  tbat  one  Peaking  vmu  incumbent,  attd  tbat  tbe  cbarcb 
became  void  by  bis  deprivation  (but  no  time  foevm  wben  he  was  de^*' 
prived),  and  tbat  queen  Mary  prtfented  one  Wood  ufisrpando  on  lir 
rigbtful  patron,  nvho  vuu  in  forjtx  montbt,  &c.  The  plaintiff  ff^ 
plied,  tbat  after  Wood  was  prefented  by  the  queen,  tbe  oarlef  FeoH 
broke,  fubo  badpurcba/ed  tbe  advov^  before,  brougit  a  quare  iafeti 
againft  the  ordinary  and  incumbent}  to  mtbicb  the  ordinary  pkailf^ 
that  he  claimed  nothing  but  ai  ordinary,  and  the  d^fondanf^  ^0^ 

13  ^ 
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i^^Mtf  MM  yStm  ififwrmalm^  hf  wbicb  he  recomt^^  and  the  r»» 
cMmbiV^  lepHm»  nudo  amoftus  fmt^  and  it  doth  mi;  4^ar  wbttier 
this  qQaie  impedit  was  brought  vntbin  Jix  months  afier  Wood  nnat 
fr^ed  i  k  was  infifted  that  thit  plea  fhould  be  tadcen  ftfongcft 
apiiift  the  [deader,  and  therefore  the  quare  impedit  fhsdl  be  in- 
tBiided  to  be  brought  within  6  moaths  \  for  otherwife  the  incum^ 
bent  could  not  be  legitimo  modo  amotus :  and  the  judges  being 
of  .this  opinion,  the  judgment  was  aiErmedi  i  RolLRep*  210. 
Tiin.  13  Jac.  B«  R*  Harris  v.  Auften* 

10.  Judgment  was  in  quare  impedit,  and  the  fame  term  a  mnril 
ifemr  was  delivered  to  the  fame  court,  before  a  writ  to  tie  biflfop 
was  awarded  to  admit  the  cleric.  Per  tot.*Cur.  the  writ  of  error 
ought  to  have  been  allowed  without  any  other  fuperfedeas,  becaufe 
a  writ  of  erroi  is  z  fuperfedeas  in  itfelf.  Godb,  439.  Trin.  ^  Car. 
Earl  of  Pembroke  v.  Bollock. 

11.  In  error  brought  upon  a  judgment  in  quare  impedit  giten 

io  beland,  it  was  infilled  that  the  plaititiff  muft  fet  forth  both  fn^  • 

jshondvacancyy  but  that  here  he  had  failed  in  both*  For  ift,  K% 
to  the  feiCn  the  declaration  Hands  thus,  feifttus  futt  isf  in  advoea* 
^teccleJU;  here  the  (ei)  couples  nothing,  and  feifitus  refers  to 
nothing,  idly.  Vacancy ;  the  record  is  thus,  ecciefia  pradicf.  uw^ 
covitper  cej/sonemjicc*  Now  this  is  pleading  a  confequence  without 
fating  forth  the  Ad  of  which  this  is  a  confequente ;  it  ought  to  have  been 
pleaded  thu^,  tliat  the  parfon  was  made  a  bifliop,  or  advanced  to  'a 
HvinginGompatible,^  &c.  as  the  fa£l  was,  per  quod  ecciefia  prxd.  va** 
cavit  Third- exception  taken  to  the  record  was,  that  the  conclnfion 
'^^^ethocf^ratus  efi  verifieare^  inftead  of  inde produdt feEtam^  and  fo 
nofuit  before  the  court,  and  that  this  is  not  mere  matter  of  form. 
But  it  was  anfwered  that  the  word  (et)  may  be  left  out  or  trant 
pofed  thus,  et  de  feodo  &  de  jure.  And  as  to  the  vacancy  and 
the  paratus  verificare,  advantage  might  poilibly  have  been  taken 
of  them  by  demurrer,  which  advantage  is  loft  by  taking  ifiue. 
Bar  Cur.  the  obje£lion  of  the  feifin  is  the  ftrongeft,  for  it  \i 
wnfenfe  at  prefent,  and  every  thing  may  be  cured  by  leaving  out 
,  a«d  putting  in.  Poffibly  in  tranfcribing  the  record  (de)  was  C  47*  J 
omitted;  and  if  the  faft  be  fo,  it  may  be  fct  right  by  a  certio* 
ran;  de  ^  in  advocatione  would  be  well.  As  to  the  omiffion  of 
^  inde  producit  fe£lam,  this  would  have  excufed  the  defendant 
in  not  anfwering ;  but  in  fact  he  has  anfwered  it.  And  as  to  the 
objeclion  about  pleading  the  vacancy,  it  ought  to  have  been  pleaded 
as  above  obje&ed  that  it  ought  to  be,  but  the  vacancy  is  admitted 
h  pleading  a  prefentment  under  it.  Adjomarur.  10  Mod.  308, 
«c.  Pafch.  I  Geo.  B.  R.  the  King  v.  tne  Bilhop  of  Meath. 

(B.  d.  23)     Scire  Facias  in  -Quare  Impedit,  ami  s«e(c.c.t) 

Pleadings  therein.  th^no^ in 

the  middk, 

t.  |N  quare  impedit  by  the  king  againfl  the  patron  he  recovered,  and  ^^^l 

after  confirmed  the  e/fate  of  the  incumbent  of  the  defendant,  and  ing. 
wii  the  4mf  hadfcire  facias  upon  this  judgment  againft  the  patron ; 

he 


47^  ^OtnmiimL 

he  csiAnot  plead  this  confirmation  made  to  the  iiiciiiiiie&t»  fcrilf 
incumbetLt  had  nothing  in  the  patronage.  Br.  BanCy  pL  ^,  dies- 
9E.  3. 

2.  Where  the  kingfeifes  tintemporaltUs  of  a  bifliop  hyjadgmaUt 

and  a  prebend  anrntced  voids,  the  king  (hall  have  fciie  radas  of  tlie 

prefentatton,  and  (hall  have  execution^  quod  noca*    Br.  Qaaie 

unpedit^  pL  71.  cites  21  £•  3*  29* 

^  I'l^*  ^^*       3*  ^  '^^  ^^^  proximam  pnefentationem  by  grant ;  the  church 

Luienit^  voided;  z Jf ranger  frefented,  2x16,  iitt  grqntee  brmgbt  quare impuSt^ 

cites  21 H.    and  recovered,  and  baanvrit  to  the  hi/bop,  who  returned  AeU  thepre^ 

7*  3*  Jentee  of  tie  difiurber  refigned,  and  another  if  in;  and  upon  this  the 

Elaintiff  had  fcire  facias  to  have  execution,  notwithftanding  that  it 
e  a  fecond  avoidance  now,  becaufe  be  recovered  tbe  firfl  avoidance^ 
and  the  covin  of  the  defendant  ihall  not  prejudice  the  plaintiff. 
Br.  Prefentation,  pi.  33,  cites  21  H.  7.  8. 

4.  Where  partition  is  made  betwixt  coparceners,  by  Bcence  of  the 
king,  of  an  advov/fon  in  a  court  of  record,  as  iii  the  common  pleas, 
and  afterwards  the  coparcener  who  hath  the  next  turn  £etb,  ber 
heir  within  age,  and  in  ward  to  the  king,  and  the  church  veiis,  the 
king  ihall  have  a  fcire  facias  againft  the  other  coparcener,  &c.  upon 
that  partition ;  and  yet  he  was  a  ftranger  to  the  partition.  F.N.B* 

34.  (H.) 
]bU.  in  the  5.  If  2  coparccnCTS  nmhe  partition  to  prefent  by  turns,  although 
?Tf**"fce  ^^^  ^^^  ^^  ^^^  coparceners  afieriu^ards  ufurps  upon  the  other  copuce^ 
IX  E.  3.  9.  ncr,  and  prefents  in  her  turn,  that  prefentmcnt  (hall  not  put  her 
13H.  s.  14.  out  of  poflclTion,  but  ihe  ihall  have  her  turn  when  it  falk  again, 
S7  H  s!  ?i.  "^^  ^^^'  ^^^^  ^  quare  impedit  or  a  fcire  facias  upon  the  compo- 

fition,  if  it  be  upon  record,  if  ihe  be  difturbed  to  prtfcnt,  &c« 

F.  N.  B.  34.  (I). 
F.N.  B.  33.  6.  Where  a  man  doth  recover  in  a  writ  of  right  of  advowibn,  he 
^^^  'note!  ^^^  prefent  at  the  next  avoidance,  and  ihall  have  a  quaie  impedit 
there  (d)  without  alleging  any  prefcntment  to  himfelf  or  his  anceftors,  but 
cites  14  £.  (hall  declare  upon  the  record,  or  may  have  a  fcire  facias  apoh  ^ 
Im^itr  J^c^^vcry,  and^  may  his  Afir  have  a  fcire  facias  upon  that  recovery, 
371, 171.  againft  the  heir  of  the  other  party,  at  the  fuxt  avoidance  after  the 
That  a  man  rccovcry,  but  not  after,  as  it  feemeth.     F.  N.  B.  36.  (A). 

muy  have  a 

fcire  facias  on  the  judgment  for  the  difYurbance,  but  that  on  the  judgment  in  a  writ  of  rigbCB  be  bai 
frifin  delivered  by  the  iherift*;  and  yet  Ucaufe  he  cannot  kav<  feif:n  of  tbt  chmrcb  ^oithtat  m  fnfatmui$ 
when  the  church  avoids  he  JhaU  have  a  Jc'irtfadas  for  tbt  prejemmetit,  1 5  £•  a.  Q«are  Imprfitt  171* 
F.  N.  B.  36.-  (A)  in  the  new  notes  there  (b)  cites  13  E.  3.    Scire  Facias,  iiS.  where  tie 


conuzee  of  a  fine  of  An  advowfon  brought  a  fcire  facias  at  the  next  avoidance  agaioft  the  heir  o£  titf 
conulor,  and  held  good  without  fliewlng  any  prefisntment. 

r  473  1  ?•  [^0  *f  ^  "^^"  recover  in  qu.ire  impedit,  he  ihall  have  z  fcire fo^ 
Ibid,  in  the  cias  agaiti/l  the  patron  and  the  incumbent  who  made  default^  if  he  will 
?crfa°s"he    ^"^  cxccution  of  this  recovery.     F.  N.  B.  36.  (B). 

Aall  have  Mfiir*  facias  dgairfl  tbe  bcir  at  the  next  avoidance.  39  £.  3.  2 5*   But  tbe  bnrp^99t  ht9t  * 
fcire  facias  on  aiecovery  in  a  qiiare  impedit,  9  H.  6.  57.  bccauie  in  the  41MIC  impedit  Uie  picftimnrtt 
ooly  is  recoverable,  and  not  the  advowfon. 

Ibid,  in  the  8.  If  coparceners  make  partition  in  the  chancery,  orinC.B.i9  pr^ 
(dTftly?*  f'^^^  h  '^''"J'f  2"^  afterwards  zflranger  ufurps  in  their  fevered  tmwz 
Yet  fee  the    yet  after,  when  their  turns  come^  every  oftUm  may  have  afnrefan^t 


t^HfU^pAttithmagMnfi  thtflran^^  when  hU  turn  cometli,  to  (hew  oootniy» 
wbcTcfore  he  ibould  not  pcefent,  notwithftanding  the  ufurpation  33^.  3^^ 
i^orefaid.     But  ath^rw/e  it  feemeth  it  is  if  the  partition  bt  ofrtcwdy  pejit,  i96» 
shea  Aey  ihall  be  put  to  their -writ  of  xight  by  reafon  of  the  ufurpr  which  feema 
«tkm.    F.  N.  B.  36.  (c),  .      •       .  -Z"^^ 

there  it  «m  brought  agaiaft  tn  elhpager^  »<t  beM,  tb«t  though  by  Cueh  ufuipatiQii  he  pi|t  the  ooe  co» 
fvce&er  (whoTe  turn  k  wa»)  o«K  ofpoflcffion,  yet  it  did  oot  pat  the  other  out  of  pofieffion*  43  £.  3% 
15.   za  £.  4.  9* 

(CL  d.)/    -4^;^  9f  -D^^m;/  PrefentmenL     Who  Jkall  see  (n.  c) 
A^v^  //  without  any  Prtfentment  before.  *** 

fl.   T  F  a  temxnt  by  fcrvicc  of  chhalrj  prefents  and  diesy  his  heir  in 
*  ward,  during  which  wardfliip  the  church* voids,  ihtiguar^ 


in  ckivairj  niay  well  maintain  this  writ  of  darrein  prefentment 
ff  he  be  difhirbcd,  though  he  himfelf  never  prefented  before. 
32  £.  I.  89.     Admitted:     Contra  50  £.  3.  14.    Per  Holt.] 

Qa*  Thtjumt  law  if  tie  grantee  of  the  ward,  for  he  may  n^intain 
this  writ.     32  E.  i.  89.     Admitted.] 

3.   13  E.  I.  cap,  5.  eaa£lsy  That  as  ofUn  as  any^ .  having  no  rights  * ^enmtfif 
doibprefefU  during  the  time  that  heirs  are  in  ward,  or  during  thee/lates^  ^^  ^^ 
^tenants  in  dower,  by  the  courtcfy,  or  otherwifefir  term  of  life,  or  ^iyiu^ 

*  ^  yearS|  or.  \  in  tail,  %  at  the  next  avoidance^  when  the  heir  if  cotnf  U  and  grarttet 
ftdl  qge^  or  wheUj  after  the  death  rf  the  tenants  before  named,  the  ad*  ^^""^^ 

vow/on  JhaJI  revert  unto  the  heir,  being  of  full  age,  be  fball  havefuch  are  withia 
ei3ion  \  bj  writ  ofadvowfon  po/fejfory,  §  as  the  (aft  anceflot  offuch  an  the  purview 
heir Jb^md  have  had  the  loft  avoidance  happening  in  his  time,  being  of  *n*^°?«n^nj 
full  age  before  his  death,  or  before  the  demife  Was  made  for  term  ^fl'tfe^  tcnaat  by  ^ 
or  in  fee  tsulas  before  is  [aid*  fiatuu  mvr- 

cbaet^  9r 
:ftaple»  or  ^iffk^  trewtthio  the  purview  of  this  ftatute*    %  Inft.  359, 

•  ^  tenoM  tn.  tail  was  of  a  manor,  whereuoto  an  advowfon  was  appendaot,  and  Ufore  this  (laiute  a^ 

«ftnuiger  oTurped,  and  then  the  fiat,  of  di>nU  condic'  and  this  adi  was  made  tenant  in  tail  dies,  and  the 
jnjDor  dcfcenda  to  his  iiTue;  yet  the  heir  in  tail  hath  no  remedy,  becaufe  the  advowfon  was  fer 
fcred  by  the  ufurpatioo ;  and  th\t  aS  txtendcih  no:  to  ufurfathBi  l>fire^i%  kCt.     i  laft.  359* 

Silt  if  tenant  in  tail  fuflfer  an  ufurpation  after  this  a&  and  dieth,  his  ifliie  fhall  have  remedy  by 
^arc  impcdit  within  the  purview  of  this  iHcute.     %  Inft.  359. 

X  Note,  albeit  the  btir  hath  the  advowfon  ly  dfant^  yet  if  be  fuffereth  an  ufurpation  he  hath  «a 
r/imlf-hy'Jdda.hfaiKh  im/i/  afier-hi  cvmtth.^ffvfl  agt  \  this  is  to  be  intended  nohtn  the  heir  is  \n  ward^ 
ior  to  this  wA  putteth  the  cafe;  lyt  if  the  heir  be  out  of  ward,  he  may  have  his  qoare  impedit  or  hit 
'^  flf  darrein  preicptment  during  his  minority.  %  Inft.  359. 


I  Thieii  liy  «  fwnre  tmfedit  or  aifiCb  of  dtrrein  prefentmifir,    %  Inft.  359. 

\  ThcB  paC  cafe,  that  omt  fmrehsjtth  an  advowfon  in  fee,  and  dlttb  btfo't  any  ^efintattoM  made  by 

hitHf  aad  tins  defcendi  to  his  heir  within  age,  the  church  huomes  void;  if  the  heir  be  in  ward  the  heir 

,jnsry  beve  hit  quare  impedit  at  his  full  age,  and  if  he  be  within  age,  and  out  of  ward,  he  may  have 

-  hh  ^oare  isspedit,  and  count  of  a  prefcntation  nsAde  by  bim  of  whom  the  porchafe  was  made  ;  but  he 

«as  h«ve  00  writ  of  right  of  advowfon,  beciuf:  neither  his  ancestor  nor  he  never  preiented.  2  Inft.  359. 

Nate,  It  it  not /aid  here  qaalem  hahuif,  hut  qualem  bahcret,  as  the  anceftor  fliould  have  had  if  the 

chvrdi  hadbecojne  void  in  nis  time, '^im  his  title  to  prefent  had  accrued  unto  hJm ;  for  there  the 

right,  or  at  leaft  the  poffibiilty  of  adiiMi  doth  defcend.     a  Inft.  3  59. 

O^e  f*^  of  an  advowfon  im  fee^  freftnts  to  the  church  being  void,  and  grants  the  fame  to  A.  for 
Uf^r  ^'^  ^^^  grants  .the  rtntrfion  to  K^  and  hii  btirs\  A'  tenant  for  Wft  fujiretb  an  ufurpatmt  to  the 
£^u#cll9''l^keir-«f  K.  ha^og  the  right  of  this  advowfon  by  defcent,  fliail,  after  the  death  of  A. 
ffac  church  becoouog  void,  prefent)  and  >et  K*  could  not  have  had  a  quare  impedit  $  but  if  A.  had  died 
hefore  the  ufurpationy  then  might  K.  have  had  a  quare  impedit,  and  therefore  his  heir  ihall  have  at 
the  isext  awotdaoce  that  remedy  which  by  the  pofTibility  he  might  have  hadj  and  herewith  agrceth 
'iihm  eslhe^ty  of  the  book  of  «  £•  )•  fo,  it-.  Tor  there  Tond.  taketh  this  etceptioa,  but  doth  not  de<- 

j|B»^  » jjio-tijb  a6o.,----^«  (c. IK *)•  ^^ 
.    Vol.  XVu.  ^  N  n  4.  A  ' 


474  ipteftntdtfoh. 

4*  A  man  QiaH  have  affife  of  darrein  prefentAdrit,  ^^tr^  he  m0 

Us  aftcefiors  did  prrfent  to  the  lafl  avoidance ;  /rx  j^thc  tenant  fir  ^ 

or  for  yeart^  or  in  dower,  or  by  the  cottrte/jy  fufers  an  ujkrpatkn  tiil# 

a  church,  &e.^nd  iJics,  he  in  the  revetjhn,  %ubo  if  heir  unto  Ac  »• 

ceftor  who  laft  prefented^  (hall  have  anai&fe  ef  darrein  prcfoH- 

ment,  if  he  be  difturbed.    F.  N«  B.  3r.  (G). 

•F.TI.B.         5.  But  if  a  man  prefentSy  and  then  •  ^fl«//  the  advowfinxoAo 

?'•  (^)       another^r  life,  andhefuffers  one  ufurpation,  or  2  or  3  ufurpatfons^ 

notes  ^oe    ^^^  ^'  ^''^  ntiX  avoidance  he  in  the  reverCon  fliall  not  hate  an 

(^  cto       afiife  of  darrein  prefentment, .  if  he  be  diftoxbed  to  preConti  and 

Tbit^th^**    that  appeareth  by  tbejatute  of  Wefifmnjjer  2.  cap*  5.  dot  the  rmedf 

heir  of  the     o^^the  ftatute  is  gwtn  for  tie  heir  of  him  who  made  the  dcmifef 

grantee  of  a  v^io  13  in  reverfion,.  afid  not  far  the  ieffor  himfelf-    F.  N.  B*  3  u  (G) 

SU^^id     cites  1 8  E.  a.  pi.  ao.' 6  £.3.41. 

tliii  for  a  puffrifcot)  the  tenant  for  Ufe^  in  a  ^uare  inpedit  Wongfat  by  Stanhope  asaiaft  tke  BiAflf 
of  Lincoln,  this  was  denied  by  ail  but  qqc.  But  Ite  the  conirary  bcid  by  Moyk  and  PrHoCy  54 IL  ^ 
•6,27.    And  foil  33  H.  6.  ift« 

'    6.  If  the  ttjfifi  finds  that  tenant  by  the  courtly  or  tenant  in  d««r, 
WAT  the  Iqft  who  prefentetly  by  that  the  har  fliall  have  a  writ  to  the 
bi&opi  and  yet  he  cannot  make  titie  by  that  prefentnient-    Contra* 
ki  a  quare  impedit.     And  Seton  gives  the  reaibn,  becaule  he  can* 
not  convey  by  them  \  but  if  the  heir  do  alleee  the  laft  prefenrmeat 
in  herfelf,  and  the  aflife  be  to  her  by  t}e£atdt|  and  found  xtt  &pra» 
yet  the  heir  fiiall  recover.     Contra,  if  they  be  at  ifibe  upon  that 
-prefcntment.    F.  N.  B.  ji»  (G)  *  The  note  in  the  margin. 
tut  ifthew'       7.  If  a  man  uftirps  upon  an  infant^  and  prefcnts,  which  infant  ioA 
A^Si^^^i*  ^^  eidvowfon  by  defcenty  and  aircrwards  the  incumbent  £etby  Ac  in^ 
and  prefettt^  ^^°^  ^sill  prcfent ;  and  if  he  be  difturbed,  he  fliall  have  all  aiEfeof 
and  after,     darrein  prefentment.    F.  N.  B.  3 1  •  (K)  [accoxding  to  tbenew  edi^ 
ehlSJcfbe.    ^^^^  ^^  '^^  ^^  ^^  cditioni  it  is  (I)  f.  4.  J 

comes  void,  and  a  ftranger  prefents  and  ufurps  upon  the  infant,  and  then  the  incumbent  cSes,  tbe  in* 
fant  prefents,  and  is  dillurbed  by  a  Itranger,  he  /ball  not  have  a  darrein  prelentmeat,  bat  Hull  be  p^ 
to  Ms  writ  of  right.  F.  N.  B.  31.  (K)  [according  to  the  new  cdiiioa^  but  in  tha  old  editioioa  k  k 

(I)  f-  4-] 

(D.  d)     Who  Hiall  have  it  aficr  Prefintmmt. 

\\.   1 F  a  guardian  in  chivalry  prejetitiy  and  after  the  church  voids, 
^  he  fli^U  have  an  alTife  of  darrein  prefentment  if  be  be  dit 
turbcd.    Fitz.  Na.  3 1.  J.     Contra,  50  E.  3.  14.    Per  Hblt.] 
Watf.Com?.       £2.  So  a  lejee  for  years  fliall  have  this  writ  if  he  has  picfentod 

i«  ca7".  ^^^^'  ^**^-  ^*-  3'-  J-  5  H  7-  *^-  **^  P^  FairfM.  GMtn^ 
d»$s.c.'  50  £.3,  14,  Per  Holt.  Kcll.  IncertiTemporis,  i;i8.b.] 

See(H.  d) 

pi.  3.  and  the  notes  there. 

^atfComp.      [3.  So  a  tenant  at  wiliy  after  he  has  once  pretentcd,  ilian 
iT;  ca7;2i.  ^is  ^i^-    Contni,5oE.3.  14.    PerHoh.J 

cites  S.  C. 

'™*  J?^«  .     4.  If  the  king's  patents  of  an  adifowjoa  pr^mtitwictto  die 
^4 «?    advowfoiv^  Md  his  cieri  is  injituud audimbatd,  though  ~ 


CL^iton^  in  km,  px  that  the  a^vowibn  does  not  pafs  thereby:,  yet  the  Weft  Bod* 
jpatcnte^'has  •  to  gained  the  advowforl  by  ufurpation  againft.  all  ^^^*"^'''' 
ifarangersj  that  if  he  be  difturbed  at  the  next  avoidance^  he  may  }5(r.VftL 
ttudnuin  an  ai&fe  of  darrein  prefentment  againft  a  ftranger  that  21 — b«b41. 
has  no  title  to  it.    Watf.  Comp.  Inc.  8y6.  2aa.  cap.  13.  cites  l^^^*''^' 
Dyer,  35  X.  i8iE3iSf.  •[475] 


•Fol.  382. 


(£•  d)    Afiifc  of  Darrein  Prefentment.     [J5»  tvhat 

Cafes  it  ties.     Eft  ate  altered^ 

\l.  rjE  who  will  hare  this  writ  ought  to  iaw  tie  fatfie  jtttAttf  ^  WatCOomp. 

*^  pared  9f  the  fame  eftate  vAkh  hebadattiic  time  of  tkej!f^  ^^*^.\Tit 

ffi/etameat.}  Sts's?c^ 

i^2.  If  a  man  being  tenant  pur  outer  vi^  of  an  advowfon  pr^fentS)  ^*cr.Coinp. 

and  after  his  eftate  is  enlarged  for  iu  own  life  ,•  and  aftet  the  church  ^J^'  \l\i 

^oids.  s^ainy  he  fliall  not  maintain  an  aihfe  of  darrein  p^efct^tment  cue^s.  c.  * 
4ipon  the  faid  prefentment^  becaufe  it  is  not  the  fame  eftatft^  qot  '^nuswasA 

any  parcel  of  the  eftate  upon  which  the  firft  prefentment  was,  but  a  ^^/^*^* 

new  ejtate,    Keli.  Incerti  Temporis,  118.  b.]  .  curt^^vih^ 

fr^tnted  in 
tUBft  tfhit  Motfe^  nlx)  was  i^ftd  in  fe«.    Keilw.  2  tS.  I».  ——See  pi.  z  ^ 

[3.  So  it  is  if  lejfeefor  years  of  an  advowfon  prefents,  and  after  Watf,Comp, 
Bir  eftate  is  enlarged  fir  life  or  infee^  and  then  the  church  void^,  he  '^^'  ^''^' 
Ihali  not  have  affiFc  of  darrein  prefentment,  becaufe  he  has  a  new  cites  s!c.^ 
eftate  by  enlargement. j  $.  f.  V.  k. 

B.3i.(H) 
In  the  n^  »otes  (b)  aocor^tnglf. 

.  ^4.  ^TYit  fame  law  If  lejee  at  will  preftnt$f  and  after  his  eftate  is  WatCComp. 
Enlarged  for  life  or  years,  and  this  is  more  ftrong  j  for  he  could  not  ^"*i*  ^n  x,. 
have  this  writ  upon  the  firft  eftate.  ]  ckea  s.  c.  * 

[5.  If  le/Jee  for  life  of  an  advowfon  upon  condition  to  have  fee  pre-  WatCCorop. 
fents,  and  after  the  fee  accrues,  and  then  the  church  voids,  it  feems  ^°^  cap  *«. 
that  he  fiiall  have  thi3  writ,  becaufe  parcel  of  the  old  eftate  con-  dees  S.  C. 
tinues,  and  he  had  the  pofTibility  of  accruer  at  the  time  of  the  iirft 
prefentment.] 

[6.  \l  lejfee  for  years  of  an  advowfon  preftnts,  and  after  the  term  Watf.Comp. 
incurs y  aiiJ  he  tales  a  new  leafefor  years  of  the  advowfon,  it  feems  J°^'  ^^^* 
clearly  that  he  (hall  not  have  this  writ,  becaufe  he  is  in  of  other  cites  s.c. 
eftate  than  that  upon  which  the  firft  prefentment  was  made.] 

1^7.  \i  the  grantee  of  a  next  avoidance  prefents^  and  zittx  purchafes  Wat£Comp. 
the  advonvfon^  and  after  the  church  voids,  he  fliall  not  have  thiis  ^^  ^^^' 
writ,  becaufe  this  is.  merely  a  new  eftate,  and  no  parcel  of  the  ef-  cites  s.  c. 
tate  upon  which  t]be  firft  prefentment  was.] 

[8.  So  ii  lejfee  for  years  or  pur  auter  x*ie  ^rctsnts^  and  after  ^2/r-  Watf.Comp* 
Aafestbersiverfioni  aiiAthcn  the  years  expire,  or  cefty  que  vie  dies,  and  J^^^^*''^* 
afterwards  the  church  voids,  hfc  fliall  not  have  this  writ,  becaufe  he  cites  s.  c. 
is  In  of  other  eftate.] 

[p.  5o  fliall  it  be,  though  die  church  voids  during  the  years,  or  WatTComp. 
4tttmg  ^lifiofcefly  qui  Wi  fox  the  firft  eftate  is  cxtind  by  his  i^j/cl^ai. 

N  n  a  own  citesS.  c. 


47S  Iprefcntatioit 

own  zSk,  and  therefore  be  (hall  not  have  any  benefit  of  tlie  M 

eftateO 
7^^^""^       [lo.  If  two  jointenants  for  jears^  Tifty  or  in  fit  prcfent,  and  then 
434^1  cai^ss.  ^°^  ^^^^^  ^°^  *^'^''  ^^  church  Toidsy  thefitnnwr  ihall  have  dib 
citttS. C     writ ;  becaufe  he  has  the  (ame  eftate  whidi  he  had  upon  the  Sift 

prcfentment.] 
C  47^  1        [i  I.  If  tenant  In  fie  or  in  tail  of  an  advowfon  upon  eondiiim  to 
WatCComp..  have  fir  life  or  years  prefents^  and  after  bis  ^late  iecrttfes^  he  ifaaO 
43^01^^.  ^^^^  this  writ  when  the  church  voids  again^  becaufe  lie  lus  pared 
ciiets.  e. '  of  the  old  eftate.} 

^^Camf.       [i2.  So  if  tenant  in  foiY prefents,  and  after  ineomes  tenant  efier 
435.a^*i».  -A#<^*%>  and  after  the  church  vords,  he  fhall  have  this  writ,  b^ 


WadlCopip.  [  ij.  If  the  haronfelfed  in  right  of  his  feme  of  an  advowfoQ  pf> 
434..cAp?si.  ^^i^^^t  and  after  ikir  £^^,  and  feme  its^  and  after  the  church  voids» 
cites  s.  c.     the  baron  (ball  not  have  this  writ,  becaufe  he  is  in  of  other  eftate 


'^^'ic\  ^'   **"  ^*  upon  which  he  prefented  before ;  for  before  he  had  not 

tKe  new  "*    ^°T  tfitate,  but  was  only  fei(ed  m  right  of  the  feme,  and  bow  he  ia 

notes  there    feifcd  of  an  eftate  for  life.    Dubitatur.    Kelt  IncertiTanporiSy 

{b)ciiei        ,i8.  bi 

Kitchen 

Xbut  it  ieeauitikqaldbe  K4ir.]  lit.  th«  iif  this  cftfe  the  kuAdMid  iul  hive  aflife»  *e.    [B«lht 

cafe  fcemft  to  be  only  the  aigomeoti  on  either  6d£.] 

r*    ^-    ^       f  14.  But  if  the  harott  after  iffue  hadf  bad  prefented^  and  after  tht 

*  Foi.  38a«  f^ui^  j2^3^  2^^  afterwards  the  church  voids,  the  baxon  (hall  faaic 

WatfCofBp!  ^*^  writ,*  becaufe  he  had  an  •  inception  of  an  efiattfor  Bfe  by  the 

Joe.  '6wo,      curtefy  at  the  firft  prefentment,  the  which  is  now  completed.} 

434-  cap^a.       [15.  If  zfinu  be  lejfeefor  life^  the  reminder  for  Ififtbe  hmrm^ 

^^^y^     of  an  advowfon,  ^nd  the  harpn  prefentt^  and  after  tJitfeme  eKetf  k 

feems  that  the  baron  Ihall  not  have  writ  when  the  oiurch  voids 

again ;   becaufe  before,  he  prefented  in  the  right  of  the  feme 

by  reafoR  of  her  eftate  for  life,  and  now  he  is  (eifed  of  another 

eftate.] 

1 6.  If  tlie  htijbandand  wife  prefent  to  an  advovfin  in  the  right  of 
the  wife,  which  is  appendant  to  the  manor  of  the  mfifs^  and  after  the 
htfband  aRens  one  acre^  parcel  of  the  manor,  with  the  aivencfon  in  fit 
to  a  ftranger,  and  dies,  and  thcfirangerprefentSy  and  aSens  the  acre 
to  another  in  fee,  fiving  the  adstowfon  to  himfelf,  and  then  t&r 
church  voids,  the  wife  (Irall  prefent ;  and  if  flie  be  diAurbedj  tbc 
Ihairhave  an  affife  of  darrein  prefentment  \  becaufe  the  advowfim 
was  fevered  from  the  acre ;  but  If  the  advowfon  were  appendant  10 
the  acre,  then  the  wife  ought  to  recover  the  acre  before  flic  pre- 
fent to  the  advowfon.    F.  N.  B.  31.  (K)  f.  a.  [according  to  the 
new  edition,  but  in  the  old  editions  it  is  (I)  t*  5-1 
WatfComp.        17.  Wherever  a  man  may  have  aflife  oi  darrein  pr^ientmtnt,  b 
Inc.  S^^       ,||^.  have  a  guare  impedit.  but  not  e  contra*     Godolph.  Rep«  d4a» 
s  P«  cap.  44.  f.  X.  cites  i  enns  of  Law,  verb.  Quare  Impediu 


I^eTcntttton;  476 

(F.  d.)   What  fiiall  be  good Prefentnunt  to  maintain  it.  fo/J;  ^^ 

[t.  lF  7-  5.  prefents  in  my  name,  and  by  my  ajfent,  suid  after  the  WatfComp. 
*  cnurch  voids,  thU  is  a  fufficient  prefcntment  for  mc  to  have  J^^'  ^^  ^^ 
an  af&fe  of  darrein  prefentment  againft  J.  S.  for  this  was  my  pre-  dteis.  c. 
leiitment.    Tr.  5  £•  i.  b.  Rot.  25.  adjudged.] 

2.  Where  the  king  Qr  the  pope  prffenis  to  mj  advowfoa  without 
title,  I  (hall  have  afiife  of  darrein  prefentment.  Br.  Darrein  Pre- 
fentment, pi.  4.  cites  3  H.  7.  7* 

3«  If  a  man  prtfmts  unto  an  advnvfon  unto  nvhich  he  hath  right,  StlfA  mtn 
and  afterwards  the  incumhent  dies,  and  a  Jlranger  ufurps,  and  pre-  {J^'^^'tow**** 
lents  unto  this  advowfon  in  the  time  of  wary  and  after  that  incum-  (on,  and  af. 
hentdiesf  now,  if  he  who  hath  right pr^ents  again,  and  be  difturbed, .  ^wda  tbc 
he  (hall  have  an  aflife  of  darrein  prefentment,  and  this  prcfent-  Jj^"*^' . 
ment  made  in  time  of  war  by  the  ibranger  (hall  not  grieve  him.  ootiler  or/ 

F.  N.  B.   31,  (1%  •dinary  *r#. 

■^        *   '  JentiiyUpfi 

aaocber  Incvmbeiity  and  after  that  mambtta  din\  nam  the  right  patroo  ihall  prafent,  and  ir  he  be 
4itlarbed»  he  ihail  have  an  aflife  of  darrein  prcieutmcnt,  notwitbftandiog  the  mean  prerentmenCs* 
F.  N.  B.  31.  (I)  Bwt  if  %  man  frefeuts  unto  an  advowfon,  atul  after  Uajet  ibe  fame  for  term 

•i yemrt,  and  after  the  church  ii  void,  ^nd  tbt  r«m*$n  for  )ean  frefetasf  Sec.  and  then  the  'mctimbtnt 
4iu9  and  the  Ief.r  prtfaus,  and  it  diituibed,  it  feeroeth  that  he  Ihall  not  have  an  aflife  of  darrein  pre- 
Irntmcnt^  becauie  the  ttuamtf^r yon  did  frtfe9t  in  bis  own  rigbt,    F.  N.  B.  31.  (I). 

•[477] 

(G.  d)     In  what  Cafes  the  Prefentment  of  one  fball  see  (e.  dj. 

be  of  the  others. 

£1.  A   Prefentment  hy  the  grandfather  is  fufficjcnt  yZr  the  fin  to  WatCComp. 

*^    maintain  this  writ  without  any  prefentment  by  himfelf^  '■^'  **•' 
this  being  the  laft  prefentment.    Tr.  5  £.  i.  b.  Rot.  25.]  cites  s.c**" 

[2.  If  a  tenant  by  fervice  of  chivalry  prefents  and  dies,  his  heir 
in  ward^  during  which  wardlhip  the  church  voids,  the  guardian  in 
chivalry  may  well  maintain  this  writ  if  he  be  difturbed,  though  he 
himfelf  never  prefented  before.     32£.  i.  89,     Admitted.] 

[3,  Thitfime  laiv  of  the  grantee  of  the  ward  :  for  he  may  main- 
tain this  writ.     32£.  I.  89.     Admitted.  I 

-  [4,  An  heir  who  comes  in  by  defcent  (hall  maintain  this  aflife  Watf.Comp. 
•pea  a  prefentment  made  by  any  ancefior^    Britton,  fol.  242.  b.  J         ^^^  *^«- 

cites  S.  C— If  the  gmar^w  prefttat  in  the  rigbt  of  tbt  beir,  and  the  ipcwnbent  dies,  the  heir 
ftall  prefent ;  and  if  he  be  diftur^,  he  ihall  have  an  aflife  of  darrein  fifftnrmfnt,  attho«(sh  tb« 
foartfaa  did  prefent  die  sxan  and  the  laft  frefentment.    F.  N.  B.  (J). 

(H,  d)    Aflife  of  Darrein  Prefentment.   JVhat  Per/on  see  (e.  d). 

Jhall  have  it. 


dit.    t4<JAfl:4.  Adjudged.]  ctec.- 

^ftfe  of  dancin  pieHntioeot  ym  hronght  by  Jtbe  hetr  in  tall,  who  cUimed  it  as  afptniint  to  a  mai:cr^ 

No}  Cheho 


47?  jptedntattori. 

Cheire  faiJ,  he  claSmt  in  tall,  tbcrefdR  lie  ovgbt  to  have  qoaie  impedie»  aad  atrttittt  sAiobi  Ut  fir 
Fiocb*  be  igay  f  have  tbe  pne  or  th^  qtbcr,  therefore  aafwer,  )uod  aota  )  and  jfgt  the  heir  ia  tiSl  faA 
not  ^avc  a^fe  of  mortdanceftor,  bat  fonnedon^  as  afpeui  tita  t»nnfdm  m  F*  N*  B«  aod  d6«fadKk. 
^r.  Darrein  Prefeicment,  pl«  f .  cites  46  Attm  4. 
t  Br*  Q;;ar9  lippedi^  pi.  148.  citn  St  C« 

See  (E.  d)         [3.  X<^^  yjr  years  fcall  have  this  writ,  tf  he  has  prdented  be. 

For  he  *^^>  though  he  has  not  a  franktenement ;  fcr  this  aflBfc  is  aot  Kfce 

ftaiinotie-  to  an  alTife  of  novel  difieifin.    Fitz;  Na.  3i.  J*     Contra Kdb  Id« 

a  Won  <5crti  Tcmporis,  ii8.  h.] 

>n  the  daneio  prefentment)  out  only  tbe  prefentatio^,  u  In  quite  impedit«  per  Fuifn  J.  lot  fa^rr  of 
the  afiife  for  termor;  for  it  feems  that  none  fliaU  hare  affile  Sy  ibe  ammen  ivt»,  kmt  m «i«  hn  Hi^ 
tf  frankttnemi^ ;  but  by  the  ftatute  teoaat  ^^Jjtatmtg  ma-cham  &  ^^9  a>*7  hive  afile.  Bl-  Cacxca 
ricfimuncDty  pi.  z.  ciiea  5  H.  7.  ji6. 

[4.  Guardian  in  chivalry  (hall  have  this  writ,  if  he  has  prefientcj 
before.  Fitz.  Na.  31.  J.  32£.  i.  89.! 
C  478  ]  5.  13  -£•  I.  cap.  5.  cnads,  That  vjbtre  it  chanceth  ibai  t^er  the 
•  Upon  this  Jgath  of  the  ancejlor  of  him  that  prefented  his  clerl  unto  a  churchy  thi 
cWUfions  /^^^  rtdvoHvfon  is  affigned  in  dower  to  any  nootHan,  or  to  tenant  by 
are  tobcob-  the  curtefy,  which  do  prefertt,  and  after  the  death  of  fnch  tenants 
^^^'s^^  the  very  heir  is  difturbcd  toprefent  when  the  church  is  void; 
heir  In  re-  ^^  ^^  provided^  That  f rem  heficeforth  itfhall  he  in  the  eledion  tfth^ 

vcrfion  is  party  dtflurbedy  whetljcr  he  v^Ulfue  a  writ  of  quare  impedit,  ortfdmr^ 
K^i^^  ?'  ^^'"  /r<y^/7/w^«/  ;  the  {zmcjba/l  he  ohferved  in  advnvfons  dfmyed  for 
and  not  the   ^^^m  of  life,  of  years,  or  in  fee-tail. 

leflbr  him&lf;  for  here  it  is  f<iid,  vems  banes.     2dly,  That  albeit,  tenant  by  the  cwtrfyr  tenant  t^ 
dower,  tenant  for  life,  or  tenant  in  tail  prefented  laft,  yet  the  bar  tw  wbcm  the  rrverfemfidtefh  nfeff' 
j/fM,  fliall  have  by  this  branch  an  affife  of  danehi  pidentaKSt,  «lbdt  the  heir  or  hia  <aaccftor  dad  n0l 
immediately  prefent  before,     a  Inft.  362« 

For  on  this  6.  Affife  of  darrein  prefentment  is,  not  maintainable  hy  theiaron 
advowfon  ^^^^^i  injure  uxorLt,  without  naming  the  feme  with  him.  0)ntrary  of 
ihaii  be  re-    quarc  impedit.    Br*  Darrein  Prefentment,  pi.  3.  cites  14  H«  4.  1 2« 

cove.eJ ) 

but  in  <iuare  Impedit  nothing  ihall  be  recorered  but  the  prefentation  or  damages ;  and  if  is  qnaxe  hc- 
psdii  bruu -ht  by  the  patron  alon<,  a  writ  dtould  be  awarded  to  the  bi&op  af  ainft  hina,  it  «Rin!d  aot  hin| 
the  feaic,  who  is  not  party.     Br.  Quare  Impedit,  pi.  41.  cites  50  E.  3.  13. 

s.  P.  jcnk.  'J,  The  iing  may  maintain  an  affife  of  darrein  prefentment, 
.'i;4«Vl"F.N.B.3i.(C). 

m?nt  only  is  to  be  rscoveretl.     Underftaod  that  the  kinj  may  maiatAia  this  writ  «f  any  other  chatchj 

hixtiMt  ejf  a  frebcnd*     JcnJc.  i.  pi.  !• 

F.  N.  B.  ^a.  8,  Affife  of  darrein  prefentmei^t  doth  mi  He  Ar  one  eapeuram^ 
i^l  in  Se    ^^^^'ifi  '*^  ^^*^>  *^  appeareth  M-  ao  E.  3.  &  Wf.  15  E.  3.  pi.  io% 

margin,  F.  N,  B,  3-2.  (A), 

c'tessoE.i. 

l>arrein  Prefentment,  11  Se  13.  bat  fays  they  &em  to  li;ak«  a  difftrtnct,  wUm  tU  ifurbsau  k  Itfim 

tbe  cm^pfitiom  to  prefent  by  turns,  axd  toben  ttfur, 

t  Both  the  9*  ^^  patfin  he  patron  of  a  vicarage^  and  the  vicarage  ^mdsy  and 
iwve  ^^he  ^J'^^^g^r prefentsy  the  parfon  (hall  have  a  quare  impedit,  or  darrcia 
word  (not),  prefentment  j  but  if  the  fix  mrmths  pafs,  he  (haU  |Cnot]  have  a 
but  it  it  ia    writ  of  right  of  advowfon ;  becaufe  that  writ  is  given  only  ibr  him 

or^s-oX*"     ^^^  ^*^  ^'^  ^^^^^  ^^^  *°^  '^S^^  W  ^^i  *^*  ^^  Pttifon  hath  not 

4i 


iSnt  fittnerte  ike  rigbt  i$  id  tlie  pitsm  ood  wdinafjr^    V.  N.3* 
4JK(K). 

(I.  d)  Aflife  of  Darrein  Prefcntmcnt.  Ofwbat  Thing. 

[i*  'IpHIS  writ  //  all  in  the  poffeffiwy  and  the  ptefentment  is  th^ 
'*'    pofleflioii.     21  E.  4.  2.] 
2.  An  aflife  of  darrein  prefentment  does  not  lie  Jepreien£s  dr 
^ccleSis  prehendntis  :  ita  provifum  eft  coram  rege,  archiepifcopis^ 
epiicopis^  comitibus  &  bavonibus.    JenL  i.  pL  i.  cites  19  H.  3* 

[  479  3 

(K.  d)    JTAo/ wUI  bey%^r/<r»/ &i/&i  Jj:j^ 

Sae(F.d)-- 
(O.  d). 

fi-    WNSTITUTION  of  his  clerk  wtiout  induaim  is  fufficicnt  whertthe 
-*  to  maintain  this  writ.  38  H.  6.  i(S.  b.]  Sfi^ii- 

tflit  or  king  pnfenfii  for  hfCe^  any  of  thefip  coUattont  will  (tnre  the  patraa  for  poflcdioa  in  hit  affife  0f 
•iancia  frefeonneoc*    GodoTph.  Rep.  643.  cap.  44.  C  x« 

(K.  d*  2)  Darrein  Prefentment.  Proceedings^  Pkad^ 

ingSj  and  jfudgment. 

1.  |N  an  aflife  of  darrein  prefentment  of  an  ad¥owjR>n  in  grofs^ 
^  jmntenancy  is  not  a  good  plea.  By  the  Judges  of  both  Benches^ 
Jenk.  13.  pi.  23.  cites  15  £•  3. 

2.  Where  the  itng  or  the  pope  prefenis  to  my  advonvfon  without 
titJt,  I  AaU  have  aflife  of  damin  pnfintmmt  agiunfi  the  incumbent 
abm  without  naming  the  irng  or  the  pope  j  for  procefs  cannot  be 
made  againft  either  of  them.  Br.  Darrein  Prefentment^  pi.  4. 
cites  3  H.  7*' 7. 

3.  If  a  main  prefints  to  an  advowfon,  and  afterwards  the  par/on 
rejtgnj  or  is  depofedy  and  the  pcUron  prefents  again^  and  is  difturbcd» 
hie  ihaH  have  an  a/&fe  of  darrein  prefentment  ^  and  ihtform  of  the 
writ  OxblH  be  pdie  advocatus  tempore  pacts  prefentavit  ultimam  perfi^ 
nam^  qsut  mortua  efi,  ad  ecctejiofny  &c.  although  he  refign  and  be 
living.  And  the  form  of  the  writ  is  to  fuppofe,  that  the  defend- 
ant does  deforce  him  of  the  advowfon,  and  yet  by  his  count  he 
oovota,  that  hie  or  his  anceftors  laft  prefented  to  the  advowfon, 
byi  which  he  does  fuppofe  that  he  is  in  pofleiTion  of  the  advowibn^ 
and  yet  the  fame  is  good.    F.  N.  B.  31.  (H). 

4.  If  one  defendant  in  a  darrein  prefentment  dies^  the  writ  is 
p>od  by  the  furvivor  againft  the  other.  F.  N.  B.  32.  (B). 

5*  If  a  difturber  prefent  to  an  advowfon,  and  the  patron  bring 
an  a^e  of  darrein  prefentment,  and  pending  the  wrJt,  the  incum^* 
keni  diesy  if  the  difturber  prefints  another  incumbent  atii  diesy  yet  the 
yatron  fliaU  have  an  aflife  of  darrein  prefentment  upon  the  i  ft 
difturbance  againft  the  heir  of  the  difturber  by  Journey's  accounts; 
WdAJo  if  the  difti^ber  pr^ents  two  or  three  times  within  the  6  monthsy 

N  n  4  th« 
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the yerf pntftm JhM  have  »n  affife of  darrew  fr^nhimufiB At 

firji  dijiurhance.  F.  N.  B.  32.  (C). 
t  S.  P.  Be-  6*  A  man  ihall  not  tender  a  f  demymarh  agmnfl  the  iimg  to  en- 
caufe  nui-  quire  of  the  feifin  alleged  ia  the  king's  count  or  dedaritioD,  as  ki 
occuSTrc*'  "^^^^  ^^  ^^^^  *  common  perfon  brings  the  writ ;  neither  fiutt  a 
gi,  and  man  h^ve  Jinal  judgment  againft  the  iitig^  although  it  be  after  the 
^hTk'^'*      mife  joined  betwixt  the  king  and  the  tenant.    F.  N.  B.  31.  (D). 

ihall  aliege  that  he  oc  hii  progenitor  wae  Uakd  wkhmt  Aaring  any  tiiae.    Cs^  Lit.  sh»  >»     » 

F.  N.  B.  31.  (D). 

Mo.  883.  pi.  •  7,  In  darrein  prefcntmfent  it  was  pleaded  in  abatement  of  &c 
JJ39'  ^1*  C*  writ,  that  the  fame  plaintiff'  bad  brought  a  quare  impeditfor  tbejame 
S.  C.  by  the  church  againjt  the  fame  drfendanti^  which  Hjorit  was  %  retumeiy  and 
.jjaine  0/  the  that  thty  did  appear  to  defend  it.  The  Court  held  the  plca.good  ia 
«!' A^^j  ^/ '  abatenient  of  the  writ ;  for  the  quare  impedit  is  a  writ  of  a  hicher 
y.  Arcbbi-  nature,  It  .being  for  the  right  and  the  poneiuon.  And  the  itatute 
ihopofYork  of  W.  Cap.  5.  fays,  it  maybe  in  the  eteBion  of  one,  whether  he 
if  Sbwwf-     ^^^  livre.  an  affife  of  darrein  prefentment  or  quare  impcdit«  and 

Bury therefore  he  cannot  have  them  ♦both.     And  the  Court  awarded^^ 

Browni.27.  that  the  affife  abate.  Hutt.  3,  4.  Mich.  15  Jac.  Andrews  ?• 
^*  ^'  ^/c-   Hacker. 

name  of  Sir  ***»*'"^*'** 

WUUtm  St«  Andrew  t.  Arcbbi Qiop  o(  York  and  the  Cooiitefs  of  Shrewlbiiry  St  J.  H*  S.C« 

Hob*  184.  pK  aat,  G.  Hift.  i^  C.  B.  107.  cites  S.  C.     ■       .Watf.  Comp*  Inc.  t«o.4;5, 

436.  cites  fame  cafes. 

So  whtft  aflife  of  darrein  prefeatment  was  taken  by  itfauk  Mfainf  the  rterkf  and  the  other  teaaM 
fitadtd  in  abatement  of  the  aflife,  (hat  there  was  a  quart  iwpeJit  dependiog,  the  plea  waa  adjudged  food. 
BrownU  sS.TTrin.  li  Jac.  Lovelace  ▼.  Lady  Spencer.  '  %  'Warboitoo  J.  civd  10  E.  ]•  otadaay 
in  Darrein  Frcfennnent  3.  that  it  was  ui^jcd  by  Haak.  and  Hill,  that  the  quare  impedit  was  not  dr|»BdiB| 
till  defendant  bad  appeased.  Hutt.  4.  hut  the  book  f^yij  lude  ^  £•  4.  foU  that  k  ia  depcadiag 
when  it  is  letumed, 

♦C4803 

WatCComp,       B.  If  darrein  prefentment  be  brought  m  Middlefex^  at  the  fctnm 

i!SV.cap!i6.  ^^  *^  ^^*'  *^  'ilPfifi'i^i  he  there  arraigned  by  the  ferjcants  at  the 

cites  S.  C.     bar  in  French y  ana  the  tenant  fhzW  be  demanded^  and  if  the  tenant 

Jbid.  S30*     do  not  appear,  when  he  is  demanded,  a  refummons  (hall  be  awarded^ 

dtosS  U      ^"^  if  upon  the  refummons  the  tenant  Jhalt  not  appear^  the  ajife  feaU 

be  tden  againft  him*  by  default  s  and  if  the  tenant  appear,  he  may 

demand  oyer  of  the  writ  and  the  retumi  and  the  i»rit  ihall  be 

read  to  him  in  h»c  verba,  and  the  return  thereof,  and  the  jnrj 

Jhall  have  the  view^  and  the  tenant  may  take  exception  either  to 

the  writ  or  to  the  return  thereof,  if  there  be  caufe  5  ami  if  there 

be  no  caufe,  then  he  may  pray  a  day  to  pieadg  and  if  the  Cooft 

give  a  day,  then  the  jurors  that  appeared  ihall  be  difchaiged  of 

their  attendance,  and  ought  to  appear  upon  a  new  ^roceb  to  be 

awarded  agamft  them.    The  judgment  in  diis  aflife  is  to  reemm 

JS.P.Jenk/^^^  ^  prefntation,  damrgesy  and  the  value  for  half  a  year,  and  if 

\h.  y.'^ie!  ^  niouths  be  paflcd,  the  value  of  the  church  for  a  years,  by  the 

*  ftatute  of  Weftminftcr  the  2d,  and  6  of  the  jury  o«ght  to  have  the 
vitw  of  the  church,  to  the  intent  that  they  may  put  the  ptaxntiff 
into  poifeffion  if  he  recover ;  and  in  thi$  writ  the  plaintiff  AaB 
not  recover  the  advowfon  but  the  prefentation^  The^fw^in 
this  writ  //  fummonsy  refumnuins  again/l  the  tenant^  and  fummms^ 
l>aheas  corpus  and  djfirefs  againft  the  jttrjy  and  the  ptc^s^ftall  be 

•  ■  '  .    '     *  retumei 


Prifhitdiion;  4Sa 

T^Mwd/ftm  T5  izj%' to  15  days^  and  no  ejfmgn  mr  voucher  lies 

4g/fer  0  refummom*    Brownl*  160.  « 

9*  The  declarsttoa  ki  ai&fe  of  darrein  prefentmcnt  wa8  quod  J^^3<^^ 
"^e  fir^intavity  without  faying  ad  f(tndem  tcclejiam.     Upon  error  J[^^f^" 
brcmght  k  "was  adjudged  well  enough  $  for  it  cannot  liare  any  David't. 
other  intendment  than  that  he  pitfetited  €0  the  fame  "church  men*  S-  c*  ^< 
tioned  in  the  plaint ;  and  the  words  after  (quod  adn^uSj  tsTc.  fyk  '^  ^'  ^' 
in  eadem)  refer  to  the  church  mentuNied  in  the  plaint,  and  there* 
fore  |t  was  held  good  enough,  and  fo  affirmed  a  judgnlient  giren 
in  the  grand  feffions  in  Wales.     Cro.  C.  341.  348.  Hill.  9  Car. 
B.  R.  Cort  V.  Bifliop  of  St.  Dayid's,  Owen,  and^Pritchard. 

(K,  d.  3)  VerdiS.  Good,  in  Darrein  Prefcntment. 

I.  iN  darrein  prefcntment  verdiA  found  the  iffue  for  the  plain-  ItAaiibe 
^  tiff,  and  that  the  church  fvasjull  of  P.  tl>e  defendant^  per  teHi-  ^^^^* 
fus  femeftre  nwdo  prateritum^  and  fhewcd  not  when  or  how  long  it  ^eil 
was  void,  fo  as  it  might  appear  to  the  Court ;  and  it  was  obje£ted,  brought,  lad 
that  this  might  be  a  long  time  before  thfc  writ  brought.    But  all  ^^^^ 
the  Court  delived  their  opinions  feriatim  that  the  verdiA  is  good,  nartybcfoic 
and  that  it  is  not  neceflaiy  to  find  when.    But  the  jury  having  the  wnc 
found,  quod  tempus  femeftre  modo  tranfivit,  the  modo  tranjtvii  JJJ^^^^ 
ihall  be  intended  that  the  6  months  paffed  hanging  the  varity  which  is  pietded.  Ja, 
the  only  thing  inquirable  in  refpe£b  of  the  *  damages.  Cro.  C.  34r.  330.  Hili.9 
348.  Cort  V.  BifliOp  of  St.  David,  Owen,  &  Pritchard.  ST^sA  ^ 

iblaiion  In  S.  C.  by  the  nunc  of  Loit  t.  the  Bifiiop  of  St.  David. 

•C48in 

(£•  d)     Right  of  Advowfon.     Of  what  Thing* 

f  !•    A  Right  of  advowfon  lies  of  an  appropriation.    44  E,  3.  34. 
■'*'   14 H.  4.  14.  b.  Contra  Com.  Grendon,  501. 
7,.  The  king  brought  writ  of  right  of  advowfon  of  the  ^h  part  In  right  of 
of  the  church  of  St^  Dunfian  in  L.  the  defendant  put  himfelf  in  in-  ^^V^^^^ 
queft  in  lieu  of  grand  aiTife;  per  Pole,  upon  grand  aflife  nifi  prius  pJlAnke 
.15  not  grantable;  quod  nota.  Br.  Droit  de  Re£io,  pi.  14.  cites  titbe»an<r 

•f  S*  Dm  in  L.  Cand.  demanded  judgment  of  the  writ;  for  tht  flatute  ofJV^  a.  gave  iahtt  only. 
'Fcr  Tliorp,  the  chancery  may  make  writ  of  tiihcs  and  offerM^gs  in  conJimUi  caju^  ^Ad  tbefetbre 

be  awarded  the  writ  good.    fir«  Dxoit  de  Keito,  pi.  S.  cites  %%  £.  3.  13. S.'p.  F.  N.  B.  30. 

(G).  But  one  Hiall  not  have  a  writ 'of  right  of  advowfon  of  thf  tithes  ef  o  carve  of  ian^^ 

becaolc  it  does  not  thereby  appear,  whether  it  be  of  the  value  of  th$  4th  part  of  the  church.  F.  N.  B. 
30W  (G)  ill  the  new  notes  there  (a)  cites  iS  E.  2.  Brief,  815. 

3.  Writ  of  right  lies  well  of  the  f  moiety  of  an  advo^vfon  tf  a  #*?•  Where 
^burckf  or  of  a  ^d  or  4th  part  thereof '9  and  yet  an  advowfon  is  en-  iJ^^J^JSJf* 
.  tire.    Br«  Brief,  pi.  316.  cites  5  H.  7*  7.  Ample  in 

the  advow* 
ibtu    F.  N.  B.  30.  (G).i«— -f-S.  P.  Br.  Qtiare  Impedit,  pi.  lo.  cites  33  H..6.  ii.— Where  tyto  «/• 
^tmfimt  imon*  church  are  tot^idatht  inf  oat  chyrch,  thete  each  ihall  have  writ  of  right  de  advoca- 
tione  medieutia  ecciefi«»)   fiir  now  they  are  two  adrowfons,  and  yet  but  oac  chuich,  where  they 
%m  CiVD  hdocc    Br.^QojKe  impc^It,  pi,  10.  cites  33  H.  6.  ii« 


48&  Pttuxtaam 

F.  N.  B.  3f*  (B) lhy%  ihal m  ti  B-  u  U amiis,  that «  mm  Ml  kntzmh^f 

4ate  advocationis  ^»bert  an  advonJifM  it  pat^/t  betwixt  %  coparteturi^  and  tm  of  tfacm  n  ifurM  Vy  i 
ftrangar.— —  jZatr  the  writ  of  right  dc  advocadone  medietatia  tCK}e6m  hj  whmt  %  cefmreomt  ^f^ 
Jm'^imrfmHwa^a^M^fiitfUu  « thnq  a«  la  lone  charches  x p«iu% te  F«  M*B*)i.(B). 

4*  Writ  of  cigfat  quod  ledcbt  advocttioiieai  (/*  /iir  iBEfiisr  ^  4 

jicrvo  or  of  one  «ore»  and  the  like,  nvat  at  evmmm  Um^  and  thm^ 

five  the  iUtiile  wat  made^  that  writ  of  rigbe  of  tilbe«  AobU  jboT 

be  granted  of  lefa  part  than  of  the  4th  part  of  the  tkhes.  And  fo 

pmcipe  qdod  veddat  advocatioaem  decimaruin  quaxtas  paniss  tcr* 

tia&  partis,  &€•    Per  Markham.    Br.  ProUlndony  pL  7*  citea 

38  H.  6.  19, 

•fS.?.  Jeak.       ^.  A  writ  of  ri^ht  of  adtowfon  lieth  de  aivoeaimte  vicarLe^  vd 

lA^maa      \  pr^b^ntUt  vei  %  capelU,  and  fuch  like^  as  well  as  de  advocatione 

Luhavo     cccfcfiflft.  F.N.B.  3i,(C). 

thi»  writ  ofs    • 

itba^  which  it  a  tfMsitvtf,  as  wtU  as  he  Aali  hare  if  it  were  prelaicahleto  the  ofdinary.  F.  N.  BL  5s.  (£)• 

(L.  d.  2)  Writ  of  Right  of  Advowfon*  Bjt  $r  agamjl 

whom  it  lies. 

I.  XT/HERE  a  partition  is  made  between  parceners  to  pr^ewt ij 
^^    tum^  they  are  all  tenants  thereof,  and  writ  ot  r^^  <a 
adrowien  &aU  be  hrought  againft  all.   Br.  Quare  Impedit,  pL  73. 
cites  21  £.  3*  30,  31. 

2.  Tenant  in  tail  cannot  have  a  writ  of  right.  Br.  Quale  Impe- 
dit,  pi.  31,  cites  43  E.  3.  24. 
f  482  }  3.  Where  a  prior  was  tar/on  imparfoneey  and  J»  N.  prefinted  Ins 
Br.  QMars  elerk  to  the  fame  churchy  who  was  admitted,  in^ttttei^  andin^iBedy 
Impedic,  pi.  yg^  |,y  ij^jg  iij^  pyjoy  jg  ^qj  ^^^  ^^f  poffeirion  5  for  be  0  «i««^  A«w 
J  i4^c|res  ^^.^  ^  ^^^^  ^^  ^^r^  impedit :  for  he  is  in  pofieffion,  and  fc  he 
I  s.  p.  Br.  Jball.  have  no  off  ion  unlefs  trefpafs  or  fpoiiation  in  the  J^iritml  eonrtf 
^^  ^J""  becaufe  the  church  is  adjudged  always  fuH  of  him^  Per  Piifat. 
^l*Jtt$     Br.  Prefentation,  pi.  36.  cites  39  H-  6.  20. 

38  H.  6.,20- 

--S.  P.  Br.  PfohihitiOB,  pi.  7.  eitea  38  H.  6.  19.  Per  Danhy,  Davm,  aod  Moylc }  h«k  Tdivrtai 
eontta.  ■  S»  P.  but  Broolce  lays,  fm4trt  hide\  tor  the  contxary  waa  held  ia  the  £xchefMi^«baa»- 

ber  by  Yehrerton  and  Fortefcne,  that  a  4.  parfon  trnparfoaCT  fiiall  have  writ  of  right,  and  ftaD  all«r 
•Tplees  fpecially  by  their  hands.  Br.  Droit  de  Re^,  pi.  2X.  cites  39  H.  6.  ao,  zi  — — -4*  S»  F.  fc. 
Spoliitioo,  pi.  4.  cites  38  H.  6.  19.  that  he  may  have  it  a&  patron.    Per  Yelrertoa, 

lM.pl.x34.  4.  Writ  of  right  of  advowfon  lies  agmnfi  tie  patron  only*  Br. 
dtes  i6jE^  Quare  Impedit,  pi.  6.  cites  9  H.  (5.  30. 

Bi.  Jadgfneat,  pi.  51.  cites  39  H.  6*  43. 

Sutlftmon  5,  A  writ  of  right  of  advowfon  lies  only  fir  him  who  lasTn  ef- 
have  an  al.  f^f^  i„  xhe  advowfon  to  him  and  his  heirs  kifiejimple^  or  rigb  tf 
I^Tw  rfte  jffj/^  to  him  and  bU  heirs  in  fee  fmple  in  the  advowfon ;  ast  if  he 
Uirt^fhh    be  difturbed  to  prefent,  then  he  fliall  have  the  wrk*    F.N.B. 

ii?ft?r'-3o-  (B). 

fault  of  fuch  iffbc,  &c.  the  rtminder  to  km  ardbh  hekt  m  fitjmftlti  if  he  be  diawbad»  U  •« 

aot  havt  ihif  wit,  but  a  qnare  impedit,  becaofSe  he  hath  not  title  to  the  ail«ow(oa  bat  i«  »j 

/%irmfh  u  lufoikm^n  ^  fw  the  fee  ftinple  ia  not  preperi;  m  pofieffioa  dwiot-the  cOtt^  0i4  4*^^ 


HciCmtfitioii;  i8* 

m^  ttf  aaterfli  thi  atton  by  that  tide  dMt  l»  daSncth  tbe  poCeSon  of  Ai  ftlfMrfba  ky,  md, 
that  is  of  aft  cftate  in  tail*    f.  N.  B.  30.  (B). 

And  thcRfbae  by  Thorp,  if  a  clerk  be  inftitntei  bat  not  indade^  he  ftal(  not  have  this  mifflf 
^|iR<)la4«M%p.    F.M.^|0w(B]iktheM«raeieith4e(b)diee|i£.  |.f.«, 

6.  Where  m^  tf/urps  upm  kjpseft¥>'  J^^rs^  hj  this  the  ulurper  hat 
the.  fee,  and  agaiait  ^im  the  writ  of  right  iiev  -^d-  ^t  ^efcends 
«>  hb  h^trs.  Hiitt.  AtJ.  The  firft  reiblution  in  the  cafe  6i  Eudd 
T.  the  Biihop  of  Lhioobi. 

(M.  d)  Righs  of  A(kowfen.   In  what  Ckfts  a  5^^ 

is  neceffaty. 

[x.    'pVEKT  one  mufi  f  «««^  offimi  feifin.     If  ^  purchnfir  fuf^  f  $.  F. 

^-^  ^r/  a/i  ufurpathn^  and  fufiers  6  months  ta  pafs,  he  is  JJjf*^?'^ 
without  remedy  perpetually  (for  he  cannot  count  of  any  feifin)«  a4x.ctp.13. 
Co.  lo*  134.  b*    43  £•  3«  l$*     I  H.  4.  2.  b.    43  Air,  ai.    Per  tS.P.  lo. 

ton  ▼.  the  Bifliop  of  Ely.    W^.  Comp.  Ine.  8yo.  14s*  cap.  13.  cUesiaaae  cafes* 

[a«  If  purcbafer  in  tailfafkn  an  ufurpation  before  prefentment» 
he  is  without  remedy  during  his  life.  43  £•  3.  i;.  Adjudged. 
(And  by  the  common  law  die  iflise  for  evef  bcfote  tbb  ftatute  of 
r.  a.)] 

[3.  He  ought  to Jbew  ptffejfton  in  hi\n  or  Ms  anceJUn.   2 1  if.  4.  i.  s.  P.  Other- 
,H.4.a.   «E.3.a7.b.]  :«tSJ:. 

not  lie*    F*  Ii7.  B.  30.  (B1. 


4*  Where  the  iing:  i&Af  title  to  an  advoufon  iy  aMenation  in  mort^  Br.  Qeare 
tin,  be  cannot  have  writ  of  vight  where  prefonf ation  h  got  afteri  ]^f^^  ^^ 

becaafe  this  is  upon  other  poj/ejjion^  and  alfo  be  has  no  fight  hut  only  s.  C. 

#  tisk ;  and  therefoie  (half  have  quare  impedit>  which  is  in  the 

poftfiion,  after  divers  prefentments  within  the  year }  quod  nota;  [  483  ] 

^r.  Droit  de  Re£h>f  pL  5.  cites  47  £.  3.  1 1. 

(N»  d)     fn  whom  it  is  to  be  alleged.     Seifin. 

\}t  1F  an  advowlbn  be  pven  in  franhalmoigne  before  limkation  to  a 
^  religious  boufe^  which  is  after  diJfolk)edy  and  after  the  chufch 
v<Mds>  the-  pojfejfion-  of  the  boufe  is  not  Aifficient  for  the  founder* 
21  £.  4.  I,  2.  b.] 

[2.  If  the  lord  claims  to  have  an  advowfon  aliened  in  mortmain  Watf.Comp. 
by  nis  tenant,  ^feifin  in  the  tenant  is  not  fufEcient  to  maintain  this  l°<^*  S^<^ 
writ,  becaufe  this  is  not  any  feifin  in  him  or  his  anceftors.  2 1  E.  3.  ^  s?c -i 

4^*  b.3  Ibid.  2X2. 

cap.  (3«  cites  S»  C* 

By  whome 

[3.  Taking  of  $M^s  h  tic  incumbent  is  fiifficient  for  the  patron.  F.  N.  B. 


4^5  JprerefttaHdtt: 


s«  (F.  d)   (O.  d)    Right  of  Advowibn.    What  Seifin  dull  fae 

/tiff dent. 

i**!*.  wp.it  ^°^  "°^  fufficc  to  maintain  this  writ,  becaufc  in  tins  writ 

cites  s.  c.  he  M/^iS/  U  allegf  effiUei  in  his  cUrk^  as  in  perception  of  grtai  tithes^ 
s.  P.  Br.    and  this  he  cannot  do  without  indu£tion ;  for  before  indoi&ion  he 

E.*3. 4 LET,  528.  *Quaerc  38  H.  6.  17O 

5.  p.  Br. 

Droit  4e  Re^,  pi.  X.  cites  s6R  8.  3.        S.  P.  Br.  Qtm  laipedit^  pL  f.  cSm  ft»H«  6.  S7«— — 

5.  P.  f  ►N.  B,  50..  (B).  •  ' 

/— •*— n  fit.  A  feifin  ig^^  /iW  of  metmry  is  not  fufficient  to  nuinfaiit 
.foi,  38^    IIjjj  ^ji^t.     21  £.  4*  I.  a.  b.  admitted.] 

vr^.C  *  [3*  ^  ^  '^^^"^  *^  ^'''^^  prefentei  and  his  clerk  ittduBed^  if  there 
Inc.  kto.  ^  9^  ^^^  diverfe  ufurpations^  yet  this  prefeQtment  is  fnffident  to 
24r.cap.i>  maintain  this  writ.    43  £•  %.  i  cJ 

cites  funi  tJ         J       ^  J 

s«(Bf.d)  (O.  d.  2)  Right  of  Advowfbn.  Proceedings  and 
pi.i-5t  Pleadings.    hnA  what  Jhall  abate  the  Writ. 

1.  /^XTARE  impedit  was  awarded  good,  notwithftandiiig  an 
^^t^omtffton  of  a  mefne  in  the  conveyance;  contra  in  writ  of 
right }  and  it  may  be  that  he  in  whom  omiffibn  Is  alleged,  was 
never  fcifed ;  and  therefore  the  writ  awarded  goodL  Bn  Qinrt 
Impedit,  pi.  32.  cites  44  £.  3.  2i* 

2.  In  writ  of  right  of  advovrfon,  the  tenant  ihall  come  and 
make  defence,  and  may  join  the  mife  by  battel^  mr  graad  afik, 
&c.    F.  N.  B.  30.  (C). 

C  4^4  3  3*  ^f  '^'^  ^^Z  ^'"'^  rf  ^^g^i  rf  aivowjon^  or  ^  it  be  broBght 
againjl  t^vo,  and  the  one  dies  of  the  one  part  or  the  other,  the  writ 
(hall  abate.  Contra  in  a  qnare  impedit ;  for  there  aftcrtitle  ftiade, 
the  defendant  is  become  aAor,  and  he  may  recover  damages  againft 
the  plaintiff!  Br.  Quare  Impedit,  pL  6.  cites  9  HL  tf^-jo. 
In  this  4.  In  writ  of  right  of  advowfon,  the  Jterif  may  fummon  tie 

J^^iAan  J^finda^  '"  *i^  ^*«^^*-    Per  Danby  &  Cott,   fir.  Quare  Impcdjt| 

L  made  M      pi.  1 5  2.  citCS  X  I  H.  6»  3* 

aod  the  flebe  ihall  be  taken  into  the  king^i  bands  at  the  grand  cape.  F.  N«  B.  30.  (B)  in  thcH9 
Bocet  there  (c)  cites  1 1  H«  6.  3>  4. 

5*  In  writ  of  right  of  advowfon,  it  is  fufficient  to  plead  rae^ 
verjf  without  alleging  prefentment.  Per  Prifot.  Br.  Judgmcac, 
pL  51.  cites  39  H.  6.  23.  ^ 
Br.  Drott  de       6.  In  right  of  advowfon  the  tenant  fmd  that  the  demandafd 


^7?l\^'    fi^f^^  ^f  *^f^^^  P^^  ^/^^^  advowfon  at  the  time  rf  the  ttmtparcb^. 
s.  c.      ' .  £t  per  tot.  Cur.  it  ihall  abate  the  whole  writ  i  for  dw  advomtt 


is  entire,  and  not  fcvcrablc,  and  he  cannot  abridge  his  demand,  nor  ^«  AKrMf - 
he  cannot  recover  the  entire^  according  to  bis  demand;  and  thexctorc'^^^^J^^" 
he  cfiiffat  ta  have  hDoiiglit  hit  wik  i^  fftfta.   Sr«  JM^lf  pi.  316.  s.c. 
citescU.?.?. 

(P.  d.)   Jure  Patronaitts,  \  What.    [iJi^tfUtfr^.]  IfSTa''': 

_      >  '      .    !  Uw»  as  Silfo 

[1.  tF  «i^  i»M»  ^r^«//  his  clerk  to  the  bifhop  wihin  the  6  months^  rth^cwWi* 
^  Xand another  alfr  prefents  kis  cl&k  t  m  thii  cafe  the  church  is  oTr  oommoa 
litigiouSt  and  the  bilhop  may  award  this  writ  of  jure  patronatus  law  doth 
10  lAqnire to  whom  the  right jbdongs..]  *.  co^du*^ 

Itffaff  sperfim  m>ho%ttb  of  rijilit  111  fafan  thnjrtt  ^onst'uiot  gift  ^d  bea^i  grantitd  mf^MiS^y  uf^n  t$t 
Umatywad  ^eaidkar^fmh m fmtJfdf  cndods  or  codowed  tburdLs  with  a  coafiderable  part  of  chcix  re- 
venue.    Opd«i{^  Kra.  178.  cap.  16.  ff  |.   . 

When  tne  ordioary'  mqwies  de  Jure  patronahiSy  he  maket  C6mm\&on  to  hh  derk'to  do  it.  Br« 
Quaie  loipeditt  pi.  r&.  <ita  33  IL  4>.  ii.  fcc.  iniThg  jyre  potrooatua  as  only  for  die  ctcufe  of  tha 
tuiwp   .  Br.  0^19  Inpedity  pl»  ift< 

•  )  If  two  fainntf  mch  ^finth^  a  rq^kt  or  ^dc  t»  the  prefentatiooi  (hall  frejent  die  and  the  fame  per* 
f»mjiti%fera!h  to  the  biihop»  to  be  admitted  and  jnftituted  to  the  church,  the  bifbop  -cannot  admit  him 
feaenSy^  im  mtift  is  hit  admittiace  of  the  incaunheBt  AAvir  bim  hcumbenr  ^  the frefentation  (>nly  of  ont 
ifftbem\  asd  if  thty  make  fiich  feveralpnleiitatJooay  claimiag  by  ieveral  titie^  the  Biiho^  is  to'diie^ 
Sia  wist  dc  jmcpatrenataa,  for  that  in  i«cb  cafe  the  church  is  become  ||  litigisus,  yet  tbebifliop  ii 
flot  to  amid  tae  feid  writ  bvt  at  the  inftance  and  ic^ueft  of  the  fatd  parties*  Godolph.  Rep«  180.  cap* 
i6.  f.  3««.rt~  S*  P.  Watf.  Cooop.  Inc.  Svo»  405.  cap.  ao.  cites  Parfoas  Law,  20Q.  C4^.  i3-.-^|  Be 
<25,ve  Inpedit,  pi.  S.  cites  zi  H.  6.  44.  $.  P. 


£1.  This  writ  iffites  out  of  the  chancery  of  the  ordinafj,     34  HvSv  whewtw^ 
39.  b.  per  Moylc.]  ■    '  SZ^ 

'Ihop  Is  wont  to  Jecree  a  prottfs  eommonly  taHed  trf^fiarm  iejure  patroHottitj  X^tth)^i^ -fixed  and 
certain  ie .appointed  by  the  bifliop  to  fit  in  the  church  that  b  void,  and  a  wwmtiem  i/«^«^'to-be.leil«dta 
the  patrons  prefenting,  and  the  derlu  prefented,  then  and  there  to  be  prefent  to  fee  proceedings  ia 

tihe  61d  bofiaefs  acobrdhig  to  Uw,  to  which  end  a  atsHom  iOufi  r»  izperfiiu\  whereof  6  sf  threUrff 
Mad  6  rftba  laitff  eXioftbe  neigbbwrbood  of  the  faid  vacant  church,  to  be  then  an^'tbere  alia  piefent  bf 
Vfoy  afoM  htpiejif  and  on  their  corporal  oaths,  to  b^uire  on  certain  articles  then  mili¥ftere&  tothern, 
toaching  the  right  of  prefentation  to  the  fidd  benefice.  Tfaeie  artklet  confifi  ^b^j^  of  thttt  four 
heads,  via.  (i),  H^bo  lafi  prefented  to  the  faid  church  when  it  was  laft  void,  as  aJfo  for  theiaft  two  or 

•thnc  flmai  wfaea  it  waa  void,  (a  )^  Wketbar  tb&.ptrftm  or  jpcrfons  wibo  iafi  pr^tfd^  or ,theie  la^  two  or 
three  times  or  turns,  at  the  time  and  times  of  vacancy  of  the  fatd  church,  did  prefeai  in  bis  6r  their 
own  proper  rigbt  and  title.     (  ^),  JVbetber  either  cf  tbe  clerks  now  prejetited  be  known  otfufpeEled  ofatrp 

^mtftertoatt  erimtf  orofherefy,  fimony,  •  peqory,  adultery,,  or  drunkenaefs.  .(4),  jybftbcr  either  of  th(S 

'derka'aow  prefented,  bath  %\^ttLor  promfid^  either  by  himfelf,  or  any  other,  tor  hi^  and  in  his  naine, 

«flrhy  or  with  hit  confentor  knowledge,  aty  money  or  other  gratuity.  diiedUy  pr  indjreigkly,  fo^'tbtaxn'' 
tag  of  bis  preftntatipH  to  the  faid  benefice  to  the  patron  thereof,  of  to  any  other  who  prefented  the  faid 
*  clerk,  or  caufed  him  to  be  prefented.  On  which  articles,  if  it  be  found  by  the  verdid  of  the  fan! 
jury^  that  ftich'or  fuch  of  ihe  faid  patrons  «ras  in  the  poflfeflioo  of  the  ptefentation  sK  that  time,  when 
tbe  church  was  laft  void,  then  is  his  clrrk  to  be  admitted,  if  there  be  no  other  legul  impediment  to  hin- 
der it,  that  ifs  nothing  to  affe^  hl.m  with,  contained  in  the  3d  or  4th  laft  prec^lent  articles.  Godolph. 
Rcpw  179,  xSo.  cap.  16.  fe^.  1.— S.  P.  WatC  Obmp.  Inc.  Svo.  ^2A,  cap*  22.— S.  P.  Mai.  Qua;  Imp. 
169.  cites  Gibf.  Cod.  S16.  And  fays  further,  that  the  jure  patronatns  bang  awarded^^s  te  be  executed 
aetOrMag  ta  the  forms  of  proceeding^  in  the  f^cUfiaiical  ceteris  \  that  the  bj/bopfif  he  pleafies,  may  it  himfelf 

.  eujadge  \  but  that  the  ilfuai  way  is  by  commif&n  iflued  to  his  chanceljor,  or  to  fuch  other  perron  or'per- 
Ibna  a»  he  ihail  judge  proper  j  that  a  general  citation  of  all  optofert  be  alfo  affixed  to  the  door  of  the  va« 
cant  charph  ia  time  of  divine  fervicej  that  there  (hall  be  a  citation'  of  a  jury 'of  6  clergymea 
aad  6  laymen  of  the  neighbourhood,  or  pf  as  many  inore  as  the  bifiiop  pleafes^  the  proportion  be* 
iag  obfiKiKd  ^f  clergy  and  laity,  that  therp  be  as  many  of  one  fort  as  the  other ;  and  thefe  are  bound 

•  to  tppear  under  paia  of  fpirltual  cenfures,  the  clergy  of  fequeft ration,  and  the  laity  of  excommuni- 
cation  |  aztd  if  thett  be  6  of  each,  the  reil  are  pronounced  contumacious,  and  the  court  proceeds, 
that  the  clergy  and  laicy,  who  an  of  the  jury,  be  fworn  to  make  faithful  h^aby,  viz.    ift,    A 

'derky  cadthca  a  layman.  The  articles  Of  heads  of  ea fairy  are  to  be  eUlit/tred  fo  tbem^  as,  [beiidea 

.Athcrs  mentioned  above]  whether  the  church  became  vacant,  and  if  vacant,  how  It  becamo  fo  >  Who 
hath  the  inheritance  of  tbe  advowfon  ?     Who  ought  to  prefent  to  the  vacant 'turn  ?    "With  fuch  other 

^ficnmftaxKes  at  the  bilBop  iboU  fee  caal^  60  ia^uire  tut* ,  that  the  partla  oriheir  <;ounfel  ^9  jtr 


4»i 

firib  thdr  Ak»  tt<  fwdBcetlirireyijBKiii  and  tbit  d»  vcnfiS  ^  I^imh  i^dberiifrjfawi^ir^ 

^^M^  «i«i  «Bd  place  at  tbijtulpjhll  tff^* 


SSjJ^fi*    II.  b.  per  Prifot.] 

4. 13.  Thrt      [4*  This  writ  {hall  be  fuc4  a/  tbcc^rf  the  or£tury ;  becanfe 

^•^."^^   it  is  for  his  cxcuiS^j  and  for^hi^  cafe.    5  H.  7.  2a.  per  Brian ;  but 

JS2j'*"   KdHccontnu]     .     . 

fttaitod»diat      {c*  Contra  34  H.  6.  per  Danby  and  2  DoChnrs.     35  fi.  &  19. 

^^^h,  [^-  B^^  ^^  ^^^^^  eMtra^  becaitfe  die  cidtnarjr  is  tmt  UM  t9 
that  wliere  tniari  a  ct)i6llit{fiMi  €0  inquire  dc  jwe  jiatrohattts  ex  officio,  bsft 
Ae  chareh  ^t  the  prayer  of  the  parties.  H  E.  4.  24.  -b.  per  Coiiaa.  c  JL  7i 
iydi^ac  ^^*  <^  Pf'  Keble;  as  H^  6.  30.  per  Mark.} 
ikrki  be-  f  7.  i%r  when  %xt  chnrch  is  lttigiou8«  he  nuj  fiiftr  4be  kfft  to 
Stehftolr  *"*"*^  9mtbmi  inquiry.  34.H.  8.  41,  Curia.  35  H.  fi.  18.  b.  and  if 
tatttending^  he  fliaji  be  eoni^ied^  to  award  it  ex  officio,  then  be  (ball  neter 
Maoos,thtt  have  any  lapfe.  35  H.  6.  19.  And  by  34  H.  6.  3^  it  jhall  be  «f 
l^*^ls  aoi    *^'  ^^  ^  tbe^artUsj  becaufc  the  ordinary  is  judge  in  this  cafc.J 

iottfid  to  prefeiit  ally  derk  UH  be  has  awards  a  coniiii6iMi  lo  in^ire  of  the  Hffat  of  ]i<iiaii^ 
ftoa  dils  at  the  cofts  cf  fome  oF  the  patrons  or  thdr  derka^  and  diat  M  fix  moacss  pofr  ifaif  anf 
Make  colhim  hy  liff.  And  per  Cnr.  it  ftiflkes  to  flqr  that  the  cbarcb  was  litifiaas,  aad  4hav 
heNf^  as  above,  Idd  that  ther  6  nomhs  pafl*dd»  and  be  made  coltatioB  hj  lapft,  }«df  aaaac^  Ac  withaf 
Atvriog  the  oth«f  BUttet  above;  for  H  is  a  good  tepakacion  for  the  plaintiff  to  lay  tbM  be  retailed 
kim  to  inqoire  de  jure  patronatus,  and  he  refufed  \  for  then  he  is  difturber,  aad  lb  qia  pkafood*  uA 
tfk  other  matter  is  only  ftirplufage )  for  it  is  only  to  cxcofe  the  bifliop  wben  he  is  thereof  accvfed.  Hkfbk^ 
fcr  jadkhoh-^t  #ai  agreed  that  the Jore  pacroaacus  Jbkii  UJntd  M  the  ct/h  ^ftbe  ftrf^m-  ta  da-kp 
aad  the  bidbop  is  not  bound  ttr'be  at  the  cofts^  for  he  is  judge  in  this  cafe^  but  wbete  die  aotat 
Jintoa  to  tiie  bilbop  to  certify  baftardy  or  ntatrimony,  or  the  like,  there  he  flutl  -do  k  it  -kb  ««a 
cafta  J  for  ibeia  he  is  a  ndoiAer.  Br.  Q^uae  laipedit,ipl.  I2«<  cites  3}  H.  d»  12  ft  jz.  3^  H*  6.  ii« 
^t*  *  25  H.  6.  iS— ~S.  P.  Br«  Qufts,  pi.  a.  citu  54  K.  jS.  38. 

Br.  Kagfr.  ['S.  If  the  ordinary  ^e  reqmtei  whe;i  the  church  is  litigioos,  A» 
!dt^  vi^%  ^«Mn/  a  jure  patronatus,  he  ought  to  award  ity  otherwife  he  is  a 
6.  i3.«-.Br.  difturber.     34  H.  6.  40.  per  two. J 

^arelm- 

yidity  pi.  ri*  ieitta  34  H.  6.  ti.  5$.  aad  35  H.  6.  r8— — ^Wotf.  Comf.  Inc.  Sto.  tfi*  «a^  vu 

sites  34  H.  6«  40. 

Sae  the  [9^  al  H.  6.  30.  It  is  faid  that  the  party,  at  whofe  fuit  this 

^^^       writ  is  awarded,  JhM  name  the  cmuniffieners ;  but  there  the  judges 

s.'p.*  Par     fay  that  is  marvellous  that  he  ihall  affign  his  judges.^ 

?"^^^        [  10.  If  one  only  prefents^  yet  the  hilhop  may  award  a  jure  patto* 

tLigb^but  ^^^^^    21  H.  d.  44.  34  H.  6.  40.3 

one  pie-  £i  I.  If  one  only  prefencs^  a  jure  patronatus  may  be  swarded. 

^^'^"^^"♦'♦•^ 

aujkr  i/kht  if  his  sUkf  as  In  many  cafes  be  may  )aftly,  being  a  Ibanger  to  it>  be  aaaf  as^ake 
/aAion  by  juxe  patroaatnsi  for,  a  notatione  aominis,  It  doth  not  imply  di«^rfe  patties,  as  a  jiiiis  1 

J     ^L         I ?-    lll-_ • ^  A_J    .U i^ ^^L_    ^t /•_  A^    l._      ^l.'-»  _     ^_-^ 2_      J--     *    .--1    U—   JU^ 


dothy  bvt  IS  like  a  ouo  uire.  Aad  therefore  take  the  cafe  to  be » that  a  parlbn  is  deprived  by  the  eNl- 
naryy  or  leads  not  his  artdes,  in  which  ciies  the  church  is  void,  and  yet  notice  diaft  -Iw  givaa  •» 
.the  very  patfoo  for  that  tima»  or  dfe  the  Upfe  incurs  dot  (wdiick  is  incootenient  for  the  ckotckt 
and  a  prejudice  to  the  ordinary)  how  ihah  he  now  aiTure  hrmfelf  of  a  fdffideiit  notice  f  fbr  if  befl*lta 
notice  ro  him  that  is  aat  patron,  for  this  very  torn,  his  notice  is  tdo,  aad  the  FKroo  puliapa  kuu* 
not  of  the  dq>rivatiQn,  or  if  lie  iinows,  it,  needs  not  prefcnt  without  notice  giTcn  nim.  I  bo)d|  in  ftia 
cafe»  bis  way  la  to  award  a  jura  patronatus,  with  (clemn  premonitions  quorum  iatcreft*  aad  then  ia- 
oairy  bdag  made  who  is  patron,  than  to  gire  him  aotice ;  and  if  he  prdeau  aot  ^diia  6  aaortha,  tk^ 
the  oidiaary  ouy  collate,  though  that  fliall  not  bind  the  vtry  patron,  yet  It  IbaU  eacwfe  fnm  dlAaa» 
.  lance  upon  ipecud  laattcr  fliewad.  Hob.  3 1  $.  pi.  jpx.  in  caic  of  Elvis  r •  ^cdib*.  Aof  af  York. 
•£486]  112.1^ 


«l«r9  there  tfie  charch  Is  itdglous.  Aod  if  tfaeir  titles  are  notJij:uJfed  vuiin  the  6  monthSf  theiiOm^ 
maffreftmi  ly  lafje.  Be  (^are  Impedit,  pl«  #o*  cites  21  H.  6.  44.— ^Wacf,  Cotnp.  fnb.  jkrai.  4»|i» 
cap.  so.  ciief  S.  C.  Wt«i<il»  Ibat6k  SuB«ii>e||i«ak«t^Mi»eiith«jb4r  Oe  bUk>(  in  |}M«afe.Hm||» 
ItK  like  duivcb  ia]}l^  and  ib  coll^if }  Oc  «i«thcr  itcM  not  bonnd  w •dj&it  ow  of  tbe.clezJu  at  hm 
dedioa?  and  cites  i'irfonsCounfeUor^  14.- 

f  13.  If  Ac  orSnaty  admhs  ibe  etei4  gT  hlm^Jkr  noUni  thi  right  Jo«  pih^  ; 
isfiund  open  this  writ,  this  fhall  excufe  the  orttirtary;  fot  he  fliaB  ^j"^^' ' 
not  be  a  ilfturber^  though  the  right  in  »  quire  iaipodk  iie  afler  ^ccMn  mffii 
found  for  the  othen    34  H.  6.  11.  b.  per  rrifot«  34  H.  6.  38.]      fum-eim^ 

fioal  cfen  Od  thetnie patnm  fcvfar  chaC^canao^impate^jftartAoce  to^ke onUnaiy  ^lawSag  that  verdi^ 
tUk»$tjm  El«u  «w  AflU^  af  York  ft  tU-^WacA'Coiaf*  Uc*Svo.  419.  cap. »».  cive^ iaine  cafes. 

[14.  Andi£  the  commij^anfrs  certify  otherwife  than  isfiund  before  Watr.Cooifu 
dbexD^  yet  if  the  ordinary  docs  according  to  tic  ccrtjficaiche  is  6X€ufed»  ',^' ll^"  ^ 
22  H.  6.  30.  Per  Newtqn }  forthe  iflue  is  between  the  ordinity  and  cites  &C.  ^ 
pation,  whjkdb  was  the  certificate  of  the  conmuflxoners.} 

£15-  J3ut  if  the  right  hcfotmdfio'  tlcjgatron'UpoM  ihts  nvrit^  oni  \ 

tic  or£narj  after  admits  the  clerk  of  ihe/ttjbtr  patron^  it  ihall  be  at  .-  -i-*  .i-- ^ 
his  peril;  for  f  he  may  well  enough  admft  hinii  notwithftanding  fFol.  315* 
the  commiffion,  and  finding  for  the  other.    34  H*  (S.  1 1 .  K '  For  '    '  v^ 
it  feeras  that  it  is  but  for  his  better  information }  but  foe  22  H. 
6.  50.  where  the  ordinary  alleges  a  certain  certificate  by  the  cojm- 
miSwcrsb  for  9  p^tjon^  and  the  plaintiff*  in  a  quare  impedltf  be^ 
fore  the  right  tried  in  it^  travofffes  t^at  ithe  commiflioiiers  did  sot 
certify  the  right  for  the  other  patron.     34  H.  6.  41.] 

f  i<5..  9ut  when  the  right  in  Ais  writ  is  foiifid  for  one  patrt)n,  5.  P^  Br. 
and  Ae  ordinary  admits  the  clerk  of  the  oAcr  patron,*  ifk  be  Qa»re  im- 
ager fotMd  in  quart  intpedity  theft  the  rigbi  appertains  tb  the  fdtr^n  d»  3J1/ 1 
fir  whom  st  wasfiund  in  tT^  jure  patronatuSy  he  fhall  be  a  difturber.  14.  *  3a, 
34H.6.  II.  b.b(yPrifot.]  341^6.". 

H.  6«  i8.  pier  Priibt.— And  though' the 'blfliop  in  going  aj^alaft  the  verdiA  chances  to  admit  the  derk  of 
die  true  patros,  jtt  this  will  not  excufe  him  from  dillurbance  ia  quare  impedit  bjr  the  perfon  for  %)iom  the 
y/ttdatt  w^  fiMnd ;  for  It  it  no  pka  to  i^  that  be  admiOed  tbi  tMe  pauoa^  clock.  (^Watf.  Htfta^  ig^ 
te9m  4f9»440«  «p«  %i» 

« 

17.  OtherwI/e  it  is  where  it  is  fiund  for  him  who  is  prefintedt  JTheor- 

5 juaere  whether  the  ordinary  may  fuffer  lapfe  to  incur  after  it  is  ^n>fy"   ' 
ouxid  for  one  in  this  writ.    It  feems  that  he  cannot;  for .35  IL  tah^^ 
&  1  o*  by  Prifot  he  (hall  not  have  any  l(^Ji  after  it  is  fiund  fir  otic  i  clerk  of 
£>r  he  is  ^hound  to  admit  his  clerk.     21  H.  6.  44^  45.]  f"l^*^  ** 

«  hy  tie  ia^faifiliodlde  jure  pairaoatiis,  if  Inprifim  sfirr  thg  vmtdiff,  whether  he  frofeated  before  the 
coounjlion  or  Bot.  -  Br.  Q^ue  Impedit,  pi.  ^o.  cites  M  H.  S*  44.  per  Newton,  Paftooi  and  others.  •« 
WaUC  Com^*  lot.  8vo.  405^  cap.  20. 

•C4B7'J 
(i6.  If  It  be  fiund  in  this  writ  for  one  patron,  tJie  ordinary  is  Watf.Comp. 

tiot  *bound  to  admit  his  clerk  without  a  ^new  requeft  made  by  the  ^J^^  ^"^ 

dcrl^  and  it  needs  nbt  for  the  patron  to  make  a  new  requeft  or  cites  s.c.— 

tirefoltatitm.    54  H.-6.  12.  per  Curiam.]  s*  p.  Br, 

^dUi  pi.  la.  cites  33  H.  6«  zi  &  31.  34  H.  6.  it  &  38.  35  K.  6.  iS.<— »In  AkJi  cafe  the  ordioaiy 


4^7  'JPClfiRlCClM 

b.  oBt  bcmni  (o  i^out  fucK  patnft*!  clerk  if  W  docs  not  Jieleiit  Wat  uA  Ulov  t»  bMfc 
Bg^  Qoaie  Iinpe^i^  pi.  So.  citier  %i  H.  6. 44.  Per  NewcoB,  PiAoo,  md  other  joftices. 

i^t£Comp.      [ ip;  If  a  £/hirkr  prefenti  witiwt  am  Met,  the  bHhop  may  in-? 
S;';;^.^    quircbythcwrit.;34H.6.,4oJ 


>.»!.  dm  [ao»  Jitf^  if  in  the  bad  ca£b  it  \»c  found  tiai  omAtrJtrmt^  iai 
i  p'^iT*  '^^*'»  if  ^^^^g^  prefefits  wtbifT  the  6  fmuths^  the  ordinaiy  is 
^arelm-  obliged  to  admit  Us  clerk ;  but  if  he  does  not  prefent  within  the 
dh,  pi.  IX.  ^  mondbs,  thep.  the  ordinary  is  obliged  to  adaut  the  dak  of  the 
€itc*33H.6.  difturber.    34  H.  6. 40* J  ^ 

^H.  6*  IX*  }8.  ^I5H.6.  it.  9CfPiii»u 


(P«  d.  2]   Ne  Admifias.    Lies  for  wliom^  wben^  and 

in  what  Gafes^ 


YEecottrfe  I.  ^tXTHERE  one  hath  an  o^n  of  darrein  pttfentmeixt,  or  of 
•^^  T '^     Guare  impedit,  iipeniing  in  the  common  pleas,  and  he 

fuppofes  tlut  the  bifliop  will  admit  the  cleHc  of  the  deftndztvti 
pendant  the  plea  betwixt  them ;  he  may  fae  a  lie  admrttas,  di- 
CS  rf-  ^^^  ^  *^  biihop.    F.  N.  B.  37.  (F). 

ter  th«  mtaie  impedit  it  dspeoding,  to  Ibe  a  w  adrntttas  to  tke  biihop,  and  if  tbe  biihop  fhea  alsuti 
ffie  cterk  of  any  other  poidln^  that  fuit.  and  the  plaintiff  recovers,  he  ihail  kt^n  a  fm^rt  mam* 
ira^hf  and  thesby  renoire  -fmf  that  cooMi  Jn  .haqgiag  the  writ  Jnf  nhotfoeter  tide  he  coBca  i% 
and  fliaD  fotce  him,  who  hjth  right,  to  recover  by  qusfc  impedit;  but  if  he  fiies  not  fiich  writ,  if 
tiRn  theisraiii^Mr  of  ajtranger  /teitU  ami  w  hy  fme/  tUU  ftnicMte  htvi,  he  flutt  bar  him  'uijartfm^ 
and  (ball  hold  him  oot.  PtarPopham*<^  J.  Cro.  J.  9}.  Mich.  3  Jac  B»  R.  mtfaecife  «  La** 
mfter  y,  Lowe.— WacC  Gomp.  Inc.  Svp.  4aS,  4X9»  cap.  «2« 

S.F.Batno(  2.  TUs  writ  of  fte  admitt^^  lieth  Ar  tieplaiatjfia  a  qnare  im- 
?>trP«»^-    F.K.B.37.(F).- 

;pr^if  Ar  rOurwUt  asd  floc  oefae  betvcea  the  tefe  and  die  fetm  m  h«nip )  Car  no  pkak  fttiSm^ 
Br.  Qoare  Impedit,  pU  124.  cites  &  £.  4.  ti.    Per  Moile  J>  Watf.  Camp,  lac  Svo.  41I. 

/cap.  2^,  cites  S.  C 

•  it  feemeth  thac  the  defndata  way  Jut  tbh  wrH  as  well  as  the  plarndflT,  if  the  defiasdaBi  4»  if|ife 
.that  the  biihop  «dll  admit  the  derk  of  the  plointiflf  pendant  the  writ.    F*  N.  B.  37.  (H}» 

Wat<Comp.       3*  Ne  admittas  ought  to  be  fued  wtbiu  Ae  foe  mmAt  after  the 

''V  ^abl'  8  ^^^'^^^ »  ^^^  ^^^  ^c  ^  months  he  ihall  not  have  this  writ,  be« 

ehes  s!  c.  *  caufc  then,  the  biihop  may  picefeiit  for  lapfe ;  and  therefore  it  i|  in 

ic  Regift.     vain  then  for  to  fue  this  writ,  becaufe  the  title  to  prefent  is  then 

Ong.  31.  b.  JeyQivcd  unto  the  bifhop  j  but  the  iing  may  foe  this  writ  afieriH 

6  months,  where  he  hath  a  quare  impedit  depending*  or  affize  de 

darrein  prefentment,  becaufe  that  nullum  occurrit  legi ;  but  ther^ 

is  a  rule  in  ihe  Regifter,  thus,  notandum  eft,  quando  rex  prxleo- 

tat  ut  in  jure  coronal,  tunc  incurrit  ei  tempus.    B«t  dm  is  not 

law  at  this  day.    F.  N.  B.  37.  (F). 

:  ^  488  3        4.  Ne  admittas  does  not  lie,  if  the  plea  be  mi  Jkpen£ng  in  the 

fS.P.WatC  Ung^s  court  by  quare  impedit;  or  aflife  of  darrein  *prelent«icot; 

Sr^zS?'    *"^  therefore  there  is  a  f  writ  in  the  Regifter  direaed  iaiD  the 

cap.  12. '     Chief  JufUce  of  the  Common  Pleas,  to  certify  the  king  in  the 

cAitt  S.  C*    chancery,  if  there  be  any  pleas  depending  before  him  and  his 

companions  by  writ  betwixt  fuch  and  fuch  pcrfons,  &c«  and  theic^ 

foit 


r 


ore  It  feelhcth  the  writ  of  ne  admlttas  fhall  not  He  granted  before 
the  lung  be  certified  in  the  chancery j  that  fitch  pleas  of  quare  impedit 
or  darrein  prefentment  be  there  depending  in  the  cotnmon  pleas :  but 
yet  the  writ  of  ne  admittas  niay  be  granted  out  of  the  chancery 
direEled  unto  the  bi/bop^  that  he  do  not  admit ^  is^c,  before  the  king  be 
certified  in  the  chancery^  that  fuch  plea  of  quare  impedit  or  dar- 
rein prefentment  is  depending  itt  the  common  pleas^  and  theii 
the  party  grieved  may  require  the  Ch.  J.  to  certify  the  king  \\i  his 
^Hanceryy  that  no  fuch  pka  is  depending  there,  and  thereupon 
the  party  grieved  (ball  have  fuch  writ.    F.  N.  B.  37.  (H). 

*   fWrJtto 
Che  biibop . 

(Q^d)    *  Writ  to  the  Bijhop.     At  what  Time  it  fhall  ;Uk?s'l*u. 

ht;rranled.  diciai  utitat. 

o  12  Rep.  59. 

.         ,  J'.  **'^*  Dyer. 

[i.   1 N  a  quart  impedit  againft  the  patron  and  incumbent,  if  a  WatCComp. 

-*   writ  to  the  bifliop  be  adjudged  againjl  the  incumbent  upon  his  '"^*  *'**• 
pled,  yet  writ  Jball  not  ijfae  till  the  plea  between  the  plaintiff  and pa^  citeis?C*7* 
tron  be  deterinined.     2j  E.  3.  34;  b.  adjudged  twice.]  that  the 

plaintift'fhall 
not  have  wiit  to  the  b'fliop  until  and  unlefs  ic  be  alio  adjudged  ngainil  thcpatro0» 

["2.  In  quaire  impedit  againjl  twoy  if  judgment  be  given  againjl  Warf.Comj^ 
^  one  upon  ment  dedire^  no  writ  to  the  bilhop  fhall  be  gtanted  *°*v'  ^J°'^ 
againft  the  other^  till  the  plea  of  the  other  be  determined  i  for  he  cites  s.d-il 
may  foircclofe  him  of  the  writ,     17  E.  3.  58.]  iftwodc- 

fendaots 
ficad  fevera! bars  in  qoate  impedit,  and  the  one  is  f  iinJ  agalfift  the  pUintifF,  and  the  otiier  with  the  plain- 
tiff^y  tbc  plaintift'  ihall  not  have  any  writ  M  the  bifhop.     Though  the  p'eaof  on^  be  tried  hrft»  and  found 
^nr  the  plaint.fF,  no  writ  to  the  bifliop  CotlW  be  awarded  fiil  after  the  other  iuue  be  tried.     Jenk.  95t 

|i.  85. Wacf.  Cump.  Inc.  Svo.  525.  cap.  27.  citu  S.  C. 

.  \ 

f  3,  If  the  king  recovers  in  qiiate  impedit  againjl  J.  S.  by  nieni 

dedire^  having  another  quare  impeiUt  pending  at  the  fame  time  agaifjl  the 

faid  y.  S.  and  W,  N.  he  (hall  have  writ  to  the  bifliop  immediately, 

&gainil  J.  S.  upon  the  recovery  before  the  plea  in  the  other  wri^ 

dctetmined,'  becaufe  thofe  zxtfeveral  ori^nals*     17E.  3,  58.] 

(4.  But  if  the  king  recovers  agdinjl  an  incumbent  of  a  provendary^  Waff.Comp, 
becaufe  he  claims  of  the  collation  of  the  bijbop  of  the  diocefs,  yet  if  the  ^^^^  ^J^;^ 
king  has  afwther  quare  impedit  agaifjt  the  bi/hop  alone  of  the  fame  cites  S.c' 
pro%fendaryy  no  writ  to  the  biihop  ihall  be  granted  againfl  the  in- 
cmnbent  till  the  plea  be  determined  between  him  and  the  bifhop, 
though  thofit  Tsc  feveral  originals.     25  £.  3.  47.  adjudged.] 

c.  Before  writ  iffues  to  the  bijbop ^  nvrii  Jhall  be  anuai^ded  to  the 
t^9p  to  iiapiire  if  the  church  be  voidj  and  alfo  of  the  value  of  the 
siurcb,  and  if  the  6  months  were  paffedy  6r  not.  Br.  (^are  Inipe-^ 
dit,  pi.  49*  cites  7  H.  4.  34.  36. 

6»  In  quarfe  impedit  again^  2,  procejs  continued  to  the  difhefsy  at  Q«»i«»«p«- 
which  day  the  otu  appeared^  and  the  other  niade  dtfaulty  and  writ  fhe^^^'fj' 
to-iixt  btihonp' was  ^warded  againft  the  one,  aiid  the  other  com-  rtc^vtrtihj 
peHed  to  atnwtr  by  the  opbion.  of  the  court.    Br,  Quare  Impe-  ^-sT^** 
dit,pi;89.cit«i4H.7.  fp.  Zf:^ 

oKnt  itas  that  he  ha#c  wxh  to  Cbc  biihop  ix\A  damages  fbr  half  a  year,  et  ceflat  esectttlo  till 


4i9  jpceftnCfltion. 

it  be  tried  a|ai«ft  tfit  odm  Mmdmt;  for  odwnirife  tfait  csecudon  t^nft  the  one  d«ne  Inll  Aite 
the  writ  agahlft  the  othert  j  for  be  cannot  recoror  the  prelentacioo  agkinft  the  others,  wbea  he  hit 
the  prefaiution  by  the  firft  judgment)  u  in  tiefpafs  againft  two,  and  it  is  foond  agejnft  thcoeey 
tad  he  takes  execation  agaiaft  him,  the  writ  ihril  abate ag^nft  the  odier.  Br.  Qnaic  Impcdii^  pi*  I37» 
cites2o£.4.  i.  and  lo  £. f.  it.  X}. 

S.P.  Watf.       y.  A  tmnfued  divert  quan  tm^^dr// againft  the  bifliop,  and  he 

tvr^iS?*'  ^**  ntm/mt  in  all  but  one  writ  j  the  defendant  had  not  a  writ  to  the ' 

cap.  17.  cites  bifliop  until  that  writ  was  determined.    F.  N.  B.  38*  (R). 

11 R.  X* 

Brief  al.  Evefqae,  i6* 

Wat£Comp.  $«  Ab  recoirered  in  a  quare  impedit  againft  B.  and  C  and  had 
o^'.  cap  17  judgment  to  have  a  writ  to  the  bifliop.  And  a  writ  of  im|wry  of 
ciCBsS.  c.  damages  ifiued.  Now  the  defendants  brought  error.  And  by  the 
Court  that  writ  fliall  abate,  becaufe  judgment  is  not  gircn  upon 
the  entire  record,  and  that  a  writ  to  the  bifliop  fliall  not  iflue  tUt 
the  writ  of  inquiry  of  the  value  be  returned^  unlefii  the  plaintiff  re* 
leafe  the  damages;  and  that  by  the  Court  and  aU  the  clerks. 
Noy,  66.  Mich.  39,  40  Eliz.  C.  B«  the  Bifliop  of  Gloucefter  & 
ah  V.  Veal. 


r^^  386.   (R.  d^  Writ  to  the  Bifliop.  What  Court  ma j  award  U. 

[t.  'T^HET  who  hold  plea  in  afranchife^  cannot  award  a  writ  t» 
-■'    the  bifliop.     1 1  H.  6.  3.  J 
A  writ  was        [2.  In  Wales  a  writ  cannot  be  awarded  to  the  bifliop  hj  iheji^" 

'Z^^  ''«''^-  "H.6.3.J 

hiihop  of  Canterbury,  becaofe  the  Biihop  of  St.  David's  was  party  ;  and  it  was  affigned  fee  ttm  fv 
that  the  justices  of  the  ft^nd  ^effma  have  no  power  to  write  to  him,  they  having  no  power  m  paniai 
him  if  he  does  not  obe}'»  And  the  court  doubted  of  that  point  |  but  it  Teems  prima  faciei  that  they 
well  may  write  to  him ;  for  it  ti  nrw  s  court  of  the  king*i,  and  a  quare  aon  admifit  lies,  if  he  does  noc 
admit.  But  when  they  were  the  marches  in  Wales,  they  had  no  fuclr  power }  and  far  that  icifto  a 
quare  impedit  did  lie  in  the  adjoining  counties,  bat  not  fo  at  this  day.  But  they  wosid  advife.  Cap» 
C.  34&.  Cort  v.  Bp.  of  St.  bavid's^  Owen  and  Pritchaid.«>^— Watf.  Comp.  Inc.  Sto.  549*  c*P*  ^ 

cites  S.  C. Jo.  332.  S.  C.  judgment  «iras  affirmed  per  tot.  Cur.'— Sid.  94  at  the  end  of  Wiicii*f 

cafe,  the  reporter  fays  it  feems  that  the  grand  feiiioos  of  Noith  Wales  cannot  write  to  the  UAopt  a' 
thai  this  is  the  leafon  (h«t  quaie  impedit  does  not  lie  cbcra. 

(S.  d)    Writ  to  the  Bifhop.    WboJhaU  have  it. 

S.  p.  Watf.  [i.  lN  quare  impedit  the  defendant  fliall  have  writ  to  the  bifliofi^ 
tZ^loT'  ^-^^^^^  found  for  him ;  for  he  is  aftor  as  well  as  the  other. 

d^lib.       9^'  6.  31.    18  £•  3.  15.  b.] 

WatfComp.  |2«  In  a  quare  impedit,  if  the  defendant  mahi  title  to  ^UajMf 
'10  cl^ »  ^  Jfranger  to  the  church,  and  after  the  plaintiff  is  mon/mteif 

cittt  s!c.-Il  yet  the  writ  to  the  bifliop  fliall  be  awarded  only  for  Uie  defendaot, 
s.  P.  F.  N.  and  not  for  the  flranger  alfo,  becaufe  he  is  not  natned  in  tit 
®'  39^A)  12  E,  3.  Brief  al.  Evefque,  20.  25,] 

the  new  notes  (a)  cites  S.  C.     And  iays,  fee  alio  for  this  11  H.  6.  8.  where  A.  B.  and  C  paaca 
brought  a  quaie  impedit  againft  C.  who  ferered,  and  afterwards  A.  and  B.  were  nonfoitod ;  C.  ibal  aac 
have  a  writ  to  the  biihop  without  title  (hewn,  and  yet  00  the  title  flicwo  the  title  wooid  apfsar  fer  Ac 
pl^ff.    SceijE*  3-P^*^&^S- 

3*  Batm 


3.  Baron  and.ftmt  brought  quare  %mpe£ti  siud  thtftnu  dudpetid^ 
ing  tie  %urit^  yet  the  writ  remained  good,  and  the  baron  had  writ 

tp  the  biihop  as  tenant  by  the  curtefy.     Br.  Quarc  loipedit,  pi.  67.    [  490  3 
cites  38  E.  3-  35. 

4.  The  incumbent  fhatl  not  have  a  writ  to  the  bifhop  where  his  Br.  Biief, 
^a  n  fmnd  for  him,  if  the  patron  maies  default ^  and  will  not  JJjJI^h  4^ 
plead.     Br.  Encumbent,  pi.  9.  cites  7  H.  6.  36.  ^^  5,ci 

(T.  d)  Writ  to  the  Biftiop  for  a  third  Perfon  not  Party. 
In  what. Cafes  the  Writ  (hall  be  awarded y^r  a  third 
. .    Perfon  not  Party  to  the  Writ. 

[l*    IN  an  a/jyi  of 'darrein  prefentment  between  two  men,  if  [it  WatfCom^ 

"*  be]  found  that  neither  tie  one  nor  the  other  has  right  to  pre-  ^^^  ^J^" 

fent,  but  a  3d  perfon  not  party  to  the  writ,  the  writ  (hall  be  awarded  — —  s.  p. 

for  him.     17  E.  3.  2^.  Wilby  faid  that  it  had  been  fo  feen.J  F.N. B.  31. 

'        ^      ^  J  J  (F)  in  the 

aote  in  die  marg.  cites  7  £•  2.  Darrein  Prefentneat,  a6  £.  3.  41.     And  adds,  that  therefore  one  can- 

wc  make  title  to  a  prefentment  »n  time  of  war. F.  N.  B.  39.  (C).  becaufe  the  writ  is  qoia  advoca. 

tioni  ultimo  pnefeouvit  perfonam,  &c.  And  in  the  new  notes  there  (d)  fays,  fee  Bradon  148.  accord- 

iBgif,  where  the  aflife  it  tMkem  per  mojum  s/RJ^^  and  n^  per  modum  jurats*  And  fays,  fee  aJia  13  £•  3* 

Bret.  aL  Evefque,  20.  by  AJdred,  and  17  £•  3.  21.  by  Wilby. 

(U,  d)  In  what  Cafes  the  King  (hall  have  a  Writ  to 
the  Biihop,  [though  he  be]  not  Party  to  the  Writ, 
[or  though  the  Iffue  be  ttot  found  for  him.'\ 

[i.   |,N  quare  impedtt  by  the  king,  if  the  tjfue  be,  ivlether  th  WatfComp. 

^  king  has  ail  the  advowfon  or  not,  and  the  yuxyjindsy  that  he  '"^-  ^^^'^ 
has  only  a  2d  part,  but  that  now  it  is  his  turn  to  prefents  though  the  cites  s^*Zl 
ifiue  is  found  againft  the  king,  yet  becaufe  it  appears  that  the  king  Hob.  118, 
has  title,  the  writ  (hall  be  awarded  for  him.     Mich.  14  Ja.  B.  "5»- p^-  *^- 
adjudged  between  the  King  and  tlie  Bishop  of  Rochester,  p^rtsit'hlt 
Hobart's  Reports,  165.     Same  cafe.    For  this  matter,  which  is  thejnrv 
found,  is  not  out  of  the  iflue.]  fiynd^ 

'  •*  theadvow- 

fim  ia  lee  was  preientable  by  the  king  by  s  fumt  eoMfigtirmi,  and  By  the  ht/hvp  fir  the  '%d  tam ;  and  that 
the  king's  firft  turn  was  fatisfied  by  prefentfaig  bis  clerk,  n«w  dead,  and  tbst  this  it  the  king^t  zd  turHf 
»d  concluJed,  if  open  the  wh«le  matter  the  court  doth  judge,  that  the  king  was  feiied  of  the  ad* 
TOM'fon  aforefaid,  ut  de  uno  %jro(Co  per  fe  ut  de  feodo  &  ju  e,  then  the  jury  found  fo)  if  not,  then 
COBtrary.  And  though  thitTerdiA  did  not  iind  the  iflue  for  the  king,  (for  the  iflue  was  to  be  underftood 
•f  the  whole  advowfion,)  yec  becaufe  it  d'.d  clearly  appear  to  the  court  by  the  TcnJi^,  and  that  not  out 
•f  the  ilTde,  that  this  preA^ntacion  did  of  right  belong  to  the  k'ng,  therefore  the  court  did  award  4 
writ  to  the  bifliopfor  the  kingi  and  to  remove  the  clerk  of  the  biihop  j  and  to  thia  alfu  the  biihop 
■fleatedy  which  was  fo  «nca*d  in  the  record  of  the  judgment,  firownl.  164.  S.  C. 

[2.  In  quare  impedit  by  the  ifniverfty  upon  the  fatute^  becaufe  Watf.Comp. 
J.  S.  wns  a  reaifant,  if  defendant  pleads  in  bar,   that  J.  S.  nvas  '"*^*  *^* 
€onvi^ed  tot  a  recufant,  atid  that  tin  manor,  to  which  this  advowfon  III\T^^^ 
is  appendant,  nuas  feifed  for  tiff  king,  for  his  part  of  the  rccufancy,  s.^. 
and  aftc^  the  Ung  granted  to  him  the  n^anor  with  the  appurtenances,  ijf?'  *^*: 
f^f.  upon  which  tl^  univerfity  comes  and  acknowledges  the  plea  s  c/by 
to  be  true.    In  this  cafe  a  writ  (hall  be  awarded  to  the  bifliop  for  R>mc  of  ti^ 

O  0  a  the  ^'^^•'^ 


citM 


ttl  Cam-  t^e  kirigt  beciu£b'  nothing  p^ed  out  of  tlie  king  hf  At  gvaot 
E»ftopV'"  witHout  naming  the  axiTowfen,  and  fo  the  right  remains  in  tbe 
jiorwkii.  king.  Mich.  ♦  14  Ja.  B.  Adjudged.  The  XJnivcrftT  of  Caubiodgs 
For  where     and  TiiKEStET's  cafc.    Hobart's  Reports.  160.  »•  C] 

the  kincra^fean  s/on  tt(  ncorj,  there  the  Court  will  award  a  writ  to  the  biAop  for  the  lua§  i  hmtaaH 

^fhtrt  the  tide  td  the  k'in|  appears '«/>6ii  tvidtna. 

X^T*hl  3*  If  an  Mat  brings  aflife  of  darrein  fnfentmefit^  and  it  is  fimna 
twe<nim'  ^^^  ^^^  abbot,  and  in  inquiring  of  the  colluiion  the  cJlu£m  isfrund^ 
wnptrjcmxy  th(e  king  upon  this  matter  fhall.  have  writ  to  the  biuiop  without 
b  'ther*'"  ^^  pitfentment.     at  E.  4.  3.  b.  pi.  5.  per  Chock. 

title,  thM  tht  k'mi  hai  right  to  prefeat,  he  ihall  hate  wfit  to  the  bifliop  withoat  ether  mattv  Akwb. 
sx  £.4.  3.  b.  plr5.    Per  Chock. 

Ibid,  ia  tbe  4,  In  a  quare  impedit  f  hehvixt  ijhrangers^  if  there  doth  zfpear 
(!7fw^  fi*  ^9  ^^^  Court  a  title  for  the  king,  they  (hall  award  a  writ  unto  tbe 
ik<:cordaikt,    biHiop  for  the  king.     %  F.  N.  B.  38.  (£). 

ft  I  £.  4.  '^^  b. 

Per  Choke.  |  1 1  H.  4.  7 1 .  Per  Hankf.  And  fo  H  AaH  ifloe  if  it  be  fooad  agajoft  tbe  ld]«  la  s  ^«ar 
impeiity  and  yet  if  the  right  appears  fox  the  king  on  a  fpecial  verdiAy  be  fliaU  not  have  awnt  M 
U.c  bifltop.  Rex  verfua  Epifc.  Ro£ea.  See  4  Elis.  243.  16  H.  7.  la.  F.  Brie/al*  Eve<<|ac,  if. 
Bro.  Sb  44  £^  3.  10.  Sumf.  95.  a.  J  Br.  Brief  al.  Evef^ue,  pL  8.  cites  S.  C  Ik  K  per  HcdIl 

and  Hill.  But  Cutpeper  contra.  And  Brooke  makes  a  quaere. 

t  $.  C.  cited  by  Wainofley.  Le.  63,  64.  pl«  84.  in  cafe  of  Bxvislt  y.  Corhwall.  Midu  39  EL 
and  laid,  that  the  judges  Qiall  in  no  cafe  refpe&  the  title  of  the  king  being  a  ftraDfer  v*  the  wri^ 
but  where  a  tit'e  appears  for  h-m  upon  the  §  pleading  or  otherwlie  within  the  record,  and  fi>  ia  11  H*  4« 
214.  [7 1 .  b.]  by'  Hankford.  But  if  a  clear  tide  for  tbe  king  be  eonfefied  by  the  parties  opoo  pleading,  t 
writ  to  the  h'.ihn^  (ball  ilTue  for  tltf  king.  So  if  fuch  matter  appean  in  evidence,  *c.  the  hdid  is  leilabli 
into  the  handrof  the'kiag.<«§  S.  P.  per  Doderidge  J.  Mo.  901.  cites  33  H.  6.  34*  16  H.  7.  ta« 
II  H.  4.  71.  b.  pi.  7.    F.  N.  B.  38.  (£)• 

Hobart  Cb.  1.  laid,  thit  the  king  has  a  prerogative,  that  whoe  dear  tide  appears  lor  him,  writ  It 
the  hi /hop  ihall  be  awarded  for  the  king.  But  he  faid,  diis  is  to  be  intended  where  his  tide  appem 
by  the  confeflion  of  tbe  parties,  or  by  tide,  without  difficnlty  or  qutftions  for  upia  aihil  Jictt  wtic 
ft  all  noc  ilfue  for  the  king,  nor  upon  title  appearing  by  erideoce  to  the  jury,  as  was  h£ii  is  tht  ca6 
ot  the  UmvEKsiTY  or  Cambridoi  ▼.  WALCtAVE  and  Yaxlsy.  But  if  it  appears  vpon  the  re* 
cotd  of  the  pleading,  or  by  the  confeffioo  of  the  parties,  the  writ  ihall  ifltae  for  the  kng}  otherwilct 
nut.     Mo.  9C4.  io  the  ca^  of  Colt  and  Glover  v.  the  Biihop  of  Coventry  and  Litchfield. 

^  S.  C.  &  P.  Arg.  and  cites  21  £.  3.  30.  and  la  H.  7.  12.  But  where  the  title  appearing  was  oe^f 
matter  of  fa^  fuggeOed  by  plea  of  the  Attorney- General  in  a  writ  of  error  brought  of  a  judgaKat, 
the  court  held,  that  the  plea  ought  to  be  rejcded  for  diac  reafon  of  its  being  matter  of  f»£t  only,  aal 
f  fpccially  in  this  writ  of  error,  the  judgment  being  given  in  C.  B.  and  execution  for  the  dafti^es  be- 
ing given  in  t^e  cafe,  and  increafed  by  the  (latute  of  3  H.  7.  which  is  not  to  be  eftopped,  or  ^  panict 
to  be  delayed  by  fuch  bare  furmifes,  not  being  grounded  upon  any  matter  of  record.  And  after  further 
argument  by.couofet  all  the  court  fieriatim  dcUvaed  theur  opinions,  that  the  pkading  is  BBerdy  vjid. 
It  being  upon  a  furmife,  and  without  any  record  ihewa.  And  that  there  •Mgit  f  he  m  cUar  right  tm^ 
titU  ^/Air  fw  tbi  king,  and  c^nfffd  ky  the  forties  iMfUadimg^  ar  therwiftfwlfy  offMrem }  Ibr  if  not,  tht 
Coo  t  ought  not  to  award  a  writ  ex  officio  f^kr  the  king.     Cro.  C.  19a.  pL  4.  Mich.  16  Car.  B.  R« 

Refoivfd  by  all  the  juftices  of  B.  R.  in  the  cafe  of  Yates  ▼.  Sir  John  Drydea  et  al. The  cafe  vrat 

ibis;  a  quaie  impcdit  was  brought  by  A.  B.  and  C.  againft  V.  and  the  Biihop  of  P.  in  which  ¥•  tte 
mumh^nt  pleaded t  that  be  mai  parfin  mparfofue  of  the  prefimtmetit  9f  the  hmg^  t»  whom  he  dnived  • 
titic  as  feifcd  in  fee  of  an  advowion  in  grofs.  Upon  iiTue  joined,  a  verdiS  mfotfemmdfw  thtpiamnfk^ 
.«•/  rh  likiwife  f'und  tbe  f  v.rai  peiMs  of  the  wrk.  The  plaintiffs  had  jmdgwuut  U  rteever^  and  a  «r:# 
3«kaid«d  to  tbe  hift>op  to  remove  the  incumbent,  and  admit  the  clerk  of  the  piaintifia  j  mmd  lAnove  j^dg- 
wuKt  'f  damcgti  for  half  a  )'car  amounting  to  lool*  The  difendant  hr%9ght  a  writ  of  trrwr  \  tsvifo^d' 
infr  that  wrir,  the  klrg  hfught  a  writ  of  right  of  advowfin  \  and  by  modon  to  tbe  Cooit,  the/rmW. 
ings  npcn  the  writ  of  error  wereftayeJI  until  the  wit  of  right  fMtld  he  triad*  Thereupon  Mfi»a/vtrdi9 
n»a*  fun'i  contrary  to  tbe  njereOfi  in  tbe  quare  impeditm  Afcrr  this  verdid  one  of  tbe  tenamti  diad*  thm 
ounfel  tor  the  king  iofiftcd  Arongly,  that  the  verdid  in  the  writ  of  right  of  advowfon  (beiqg  a  writ  of 
ti  e  hig^ed  nature)  fhould  control  the  verdi£t  in  the  quare  impedit  \  and  the  Terdid  in  the  qaaRinpeCt 
f  and,  chat  Jaxes  Ellis,  who  was  alleged  by  the  defendant  in  the  quare  impedit  to  have  bren  admicae^ 
jnrr'.ru'ed,  and  indu£ied  ad  ecdefiam  prardidam  ad  pnefentanooem  diA«-nupcr  legiaae  Rittabffhg  moi» 
Zi  if^\vT^^  prout  the  defendant  had  alleged,  was  not  fo  admitted,  fcc.  and  the  fpecial  verdid  iutfaesnit  ni 
sight  found,  that  the  faid  James  Ellis  was  fo  admitted,  &c.  ad  ecdefiam  ptsdidam  ex  prcieotatiaas 
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fiftm  wiper  t^Me*  which  bdag  a  moie  high  ad!ott»  md  cxprHslj  coatmy  to  te  frnQef  terd^  In  the 
fuic  nopcdit,  ^ttaojt  the  plantiff't  tide  $  for  the  ^wcto  had  ytutd  light  againft  all  by.thyr  piYienia- 
tioot  h«c  bin  wh»  bad  the  very  right  i  aad  tfaoagh  the  laft  jury  had  Ibiind,  that  the  ^we«j>  had  mmMS 
jus  habeadi  prcfentationeiBy  ytt  forafxnuch  as  the  queen  prefeoted  the  had  gained  the  poiTclfion  ^  and 
Chen  bad  nujut  jut  than  he  who  had  not  any  title  $  and  it  appears  not  that  the  plaiociffa  h^ve  %ny  title^ 
•nd  therefore  prayed  a  writ  to  the  bifliop.  The  Court  held,  that  the  verdi^  in  tbe  writ  uf  right  being 
but  a  rpecia)  verdiO  it  does  not  appear  (If  the  writ  had  not  abated  by  de^th)  wtiether  judgment  Aould 
have  bten  for  the  king  or  for  the  defendants,  at  this  cafe  is  $  and  no  clear  titJe  appears;  for  by  rhe' 
death  of  one  of  the  tenants  the  writ  of  right  abMed,  *  and  the  ad  vci^ii^  not  in  lorgr  s,  and  that  there 
la  no  fuch  eontraricty  appears  by  the  verdtd  $  for  the  ftd  vodid,  if  it  had  been  in  forte,  is  no  con^ 
eluding  record,  but  only  an  eridence,. which  may  well  he  contradiaed*  But  th^y  id|-refj}«Bd,  that 
Chough  tlie  verdiA  had  been  in  force,  and  bad  been  to  the  contrary,  yet  bein^  m  this  Court  by  writ  of 
cnor,  which  was  only  to  affirm  or  rcverfe  the  judgmtnt  in  C.  B.  thty  would  alB  -m  the  judgment,  aad 
chat  thee  was  not  any  error  thereiDi  which  they  did,  and  awarded  a  writ  (o  the  biihop.  Cro.  C  ^t$* 
Trin.  16  Car.  Drydcn  M  al.  v.  Yacet  1^  ti.  And  ibid.  589.  Mich.  16  Car.  ;B.  K.  Yacet  v. 
Urydea  Se  ai. 
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5.  In  a  €[\XAre  impedit  the  iflue  was,  if  the  advowfon  was  ap« 
pendant  to  the  manor,  of  D.  or  in  grofs ;  and  the  jury  found,  that 
it  was  appendant ;  and  further  found,  that  the  queen  had  right 
and  title  to  prefent,  for  flie  had  prefefited  at  the  two  laft  avoiiU 
ances.  And  per  Anderfon  and  Periam  J.  if  it  appears  unto  the 
Court  upon  the  pleadings  that  the  king  had  title  to  prefent,  the  Court 
fhall  award  a  writ  to  the  bifliop  for  the  king ;  but  here  appeareth 
no  title  for  the  queen  upon  the  pleading,  but  only  upon  the  verdUff 
io  as  the  one  part  or  the  other  may  anfwer  to  it }  and  becaufe  the 
Jury  found  for  the  plaintiff*,  rhe  title  found  for  the  queen  fliall  not 
be  refpe£ted,  but  as  mere  nugation  and  furplufage  \  for  tlie  fame 
was  out  of  their  iflue  and  their  charge ;  and  it  is  no  more  tbaa 
if  one  comes  into  the  Court,  and  informs  us  of  any  title  for  the 
queen,  there  the  Court  ought  not  to  regard  it.  i  Le.  323*  pK455* 
Trin.  3 1  Eliz.  C.  B.  Norwood  r.  Dennis. 

tf.  If  in  quare  impedit  by  the  king,  the  kitig  and  party  are  at 
iflUe,  which  is  found  agtdnfi  the  hng,  and  title  appears  for  the  ling 
by  nietit  dedtre  of  the  partj^  yet  the  Court  (hall  not  adjudge  for  the 
king.  Ot^ierwife  it  is  where  the  party  confeffkh  the  hinges  titie^ 
Cro.  J.  %i6.  Hill.  6  Jac.  B.  R.  The  3d  refolution  in  the  cafe  o£ 
CumberV.  the  Bifliop  of  Chichefter  and  Green. 


(X.  d)     Writ  to  the  BiOiop  wtbimt  Titlt.     In  what  ^IliXj^ 

Cafes.  Foi.  3^7.' 

£1.   tN  a  quare  impedit,  if  the  writ  abates  hy  pleading  of  niif^  ^Y*  ^^• 

•    -*  nofmer  ofthepUnntiff^  the  defendant  fliall  not  have  any  writ  ^^^^^^^  pi. 

to  the  bifliop.    31  U.  6.  ic.j  26.  cites 

S- c. 

'WacC  Cooap*  Inc.  8vo.  5i».  cap.  ty.  cites  S.  C. S*  P.  7  Rep*  S7.  h.  cites  F.  N.  B.  3!^.  (M). 

[2.  So  if  defendant  pleads  mifnofimr  of  himfelfh^  fliall  not  have  s.  P.  Br. 
any  writ  to  the  bifliop.     31  H.  6.  15-]  ^^'^  ^^  j^ 

sS.  cices  S.C— .F.  N.  B.  3S.  (Mj.^-i^S.  P.  Watf.  Comp.  Inc.  8vo.  52a.  cap.  17.  ekes  S.C. 

(3.  So  if  the  wrU  abates  f^r  istfi^paeney,  the  defendant  fliall  SP.  Br. 
not  have  any  writ  to  the  bifliop.]        ^  Evcq^* 

fi.  aj$.  ^itet  31  H«  ^  15V— F.N.  B.  38.  (M). «-*-!£ it ahalstfor/i^tf  LatiM^or  fyiwMt  o//«rjt 

O  •  3 
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u  tiominare  foit ^grfetitartf  Ire.  Ubit  ddtninnt  AtU  not  h«?c  writ  tQ  the  UAop.  Br«  Bikf  at.  Evefijac^ 
pi.  JO.  cites  14  H.  4.  1 1.  Per  tfank.  etearly.  ■  S>  P.  B«t  the  pbiociff  any  have  a  newvrnt  of 
^aJTc  impedit.  Watf.  Comp.  Inc.  8to.  4.51,  451.  cap.  17.  cites  3  H.  6*  }•  31  H.  6. 15.  F.  N.IL 
3S.  b.  3S  AflT.  9.   7  Rep  27.     Sir  Hugh  Poitman*s  cafe. 

Sut  It  the  defendant  pfts^s  h  mbattmmt  of  the  writ  by  matter  in  faclf  he  (haD  not  ham*  wrii 
to  the  biihop,  if  he  dijes  not  make  title.  Br.  Brief  al.  Evcfi^Qey  pi.  9.  cites  iz  H.  4*  11.  Per  HuO 
clearly. , 

S  P.  Br.  [4*  But  if  the  writ  abates  for  default  in  the  county  the  dcTend* 
Ev!rf  **'  L  *"*  '^^  ^^^^  ^"*  ^^  *^  bi(bop.     31  H.  6.  15. J 

ft6.  cites  S*  C.  Watir.  Comp.  Inc.  8vo.  519*  cap.  s/.  citca  S.  C. 

t  493  3  C5*  ^^  ^  quare  impedit  againfi  iiverji  pairem^  if  the  writ  akatei 
WacLComp.  hecaufe  one  of  the  defendants  was  dead  before  the  writ  purchafcd^  the 
w  M^i  ^^fc"^*'^^®  ftiall  have  a  VTit  to  the  bifhop.  n  H.  6.  53. J 
cites  s.c.  [6.  In  a  quare  impedit  againft  patron  and  incumbentj  if  the 
F.N.B.  38.  patron  makes  default^  and  the  plaintiff  and  incumhent  are  at  tffue  upon 
and^thctTin  P^^  ^^  abatement  of  the  Mrrit,  (fcil.)  whether  the  plaint^  was  made 
marg.  cites  knight  after  the  loft  continuance^  and  found  for  the  detaidant,  the 
7  H.  6. 15.  ^rit  (hall  abate,  but  defendant  Ihall  not  have  writ  to  the  bifliop* 
rVon«V    •7H.6.37.b.    Adjudged.3 

the  patron  had  appeared  and  the  incumbent  made  defaolt,  [and  fays]  in  7  H.  6.  37.  14  H.  4.  x6.  opo* 
pleas  of  the  incumbent  a  writ  was  awarded  lo  the  biftop..— i*  Br.  Brief  al.  Evcfque,  pi.  30.  cites  S.  C» 
that  the  plaintiff  and  incumbent  weie  at  ifTue,  hot  takes  no  notice  what  die  ifliie  was«  Warf.  Ciom^ 
Inc.  8vo.  52 T.  cap.  t.f,  cites  S.  C— S.  P.  Br.  Brfef  al*  Evei^iuey  pi.  13.  ciics  7  H.  6*  !$•  wboe 
the  writ  was  abated  without  writ  to  the  biikop  by  advice  of  the  Juftices  of  both  benches. 

VatflOomp.  *  [y.  But  if  fuch  plea  had  httn  found  for  the  patron  he  (hould  haic 
5«.«P?»7.  'W"^  ^°  ^^  bifliop.     Brook  Brief  al.  Evefquc,  3Q.J 

cites  S.C. 

Br.  Quare  .  [8,  In  quare  impedit  for  the  church  of  D.  if  defendant  fastis  n$ 
^T^^cftM  ^^  f^^^  church  within  the  fame  cmiuty,  the  plaintiff  (liall  have  a  writ  to 
s.  c..^^    the  bifliop.     8  H.  6.  37.   9  H.  6.  17.  Curia.  Contra  45  £.  3.  6.] 

WatCComp. 

Inc.  Svo.  5  zo.  cap.  17.  cites  S.  C.  For  this  can  be  no  damage  to  the  defendant  ^  lor  the  writ  nwift  be 
to  the  chorch  named  in  the.det^aratioa  j  and  if  there  be  no  fuch  church  the  piainiiffcao  have  no  frvSt. 
or  advantage  by  this  writ ;  and  if  there  be  fuch  a  church  the  defendant  lias  no  prejudice }  Itv  he  is 
fi>  far  from  claimt.'ig  title  to  that  chiuch  that  he  knows  nothing  of  it.  Qusere.  Br.  Brief  al.  £ve%ac^ 
pi.  I.  S.  P.  cites  9  H.  6.  i6. 

Watf.Comp.       [9.  If  one  tenant  in  comnitm  brings  quare  impedit  ageinfi  the 
cTi  cap^a?   ^^''»  ^'^^  ^^*  appears  in  the  county  and  the  defendant  demands 
ci«ess.c.-^  judgment  of  the  count,  becaufe  it  appears  thereby  that  they  are 
Ibid.  5S6,    tenants  in  common,  whereupon  the  court  abates  it^  yet  the  de> 
s!c/****     fendant  (hall  not  have  any  writ  to  the  bifhop,  becaufe  he  has  not 
made  title ;  for  though  it  appears  by  the  count,  that  the  defendant 
has  right  to  the  advowfon,  yet  this  is  in  common  with  the  plain- 
tiff, and  fo  botli  ought  to  have  the  writ.     20  £•  3.  Quare  Impe- 
dit, 63.    Adjudged.3 
WatfComp.       [10.  But  in  qua.  imp.  if  the  plaintiff  counts,  aiid  definiamt 

Inc.  Svo.      iemurs  upon  the  county  and  it  is  adjudged  a^inft  the  plaintiff  up- 
e10.c1p.a7.         ,      ■*  '  ■*     ^  «    iT  t  •        t_    J 

cites  s.  c on  the  count,  upon  the  jnatter,  a  writ  ihall  be  granted  to  the  de- 

ibid.  $14.     fendant  without  making  of  any  title,  becaufe  upon  the  count  the 
ciu»V.'c.    ^'^'^  ^^  *^  defendant  appears.    D.  in  28  H.  8.  24.   f.  I53»  » 
cited  a  judgrnent  in  Micl^  i  H.  8.  Rot.  53 7* J 

fir.  In 
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[il.  In  a  qua.  imp.  if  the  defendant  makes  default  at  the  grand  Set(Y«dl 
^refs^  the  plaintiff  ought  to  make  title  to  the  patronage.    D.  7  J^^^JjJ^ 
£1.  241 .  48.  fo  done.]  F.  n.  b.  38. 

(N) Vt 

tbe  defiaJ^m  cma  mtattbe  dipr^s  rttmrnti  in  ^oaie  impcdit,  the  plaintiff  ibaU  have  writ  to  i^  biAof 
without  title  made,  and  this  bjr  the  flatute  \  ^aod  note.     Br.  Brie/  al.  Evcfque,  ^»  2.  cit^  33  H.  6.  i. 

t  .B^tHob.  163.  in  cafe  of  Colt  axd  Glovsk  ▼.  thc  Bishop  of  Co^entky,  ftc.  fays,  thit^ 
in  a  quare  impedit  ootb  plaiotiff  and  defendantt  aie  aAora  one  iigainft  the  other,  and  ther^Me  the  defiit^ 
mm  ihall  have  a  writ  to  the  b'l  Aop  aa  well  m  the  plaiotiffj  hut  apt  witbmtt  m  t'uit  appearing  to  the  Co«t ; 
and  therefore  if  the  defendant  ncvzv  appears,  yet  the  plalntiif  muft  make  out  zuile  fir  firm  JoAip  and  fi» 
moft  the  defendant  if  the  plaintiff  be  nonfuit. 

12.  He  who  phade  to  the  writ  in  quare  impedit,  and  does  net  S-  P*  Br. 
make  titles  ihall  not  have  writ  to  the  biihop ;  quod  curia  concef-  2iiri"c4. 
fit.     Br.  Quare  Impedit,  pi.  31.  cites  43  E.  3.  24.  citea'ii  H. 

-4.  ii«  per  ' 
HHU  S.  P.  Ibid.  pi.  150.  cites  10  H.  6.  4.  S.  P.  Br.  Double^  pi.  13.  citea  43  £•  3* 

2$.  F.  N.  B.  3S.  in  the  new  notes  there  (W.  W)  cites  S.  C. 

13  •  'SfJherz  plaintiff  in  quare  impedit  is  effUgiied^  which  |s  adjourned,  [  494  ] 

and  at  tbe  day  it  is  found  that  be  had  attorney  in  court  tiat  ejpngned^  S.  P.  Br. 

the  defendant  ihall  have  writ  to  the  biihop.     Br.  Quare  Impedit^  l^lf^'  p|, 

pi.  58.  cites  14  H.  4.  12,  13.  II.  \itL  s. 

C. Br. 

Bffoign,  pi.  46.  cites  S.  C.—F.  N.  B.  3S.  (L)  in  the  new  notes  there  (h)  cites  S.  C. 

14.  In  quare  impedit,  the  Jheriff  returned  nihil  to  the  fummons^  So  «  c»fe 
attachment^  and  diArefs ;  writ  to  the  biihop  ihall  iflite  though  no  pui^ir,'"J^ 
Hvrit  be/erved.  •  Br.  Brief  al.  Evefque,  pi.  15.  cites  2i  H.  6.  56.     5  joftices, 

contra,  per 
Martin  and  Strange  J.  Ibid.  pi.  94.  cites  1 1  H.  6.  3* 

15.  In  quare  impedit  the  plaintiff  was  nonfuited,  and  tlie  d!f-  ^»ritisfaid, 
fendant  by  advice  of  the  court  made  title  de  bene  ejfe  before  he  could  have  ^{^^f^f 

writ  to  the  bifbcp,    Br.  Brief  al.  Evefque,  pi.  2.  cites  33  H.  6.  I.     mMdeHt/e 

m  hit  iar^ 
4tnd  the  fUintiff  after  this  bad  bten  nonfuity  there  the  defendant  ihall  have  writ  to  the  biihop  without 

other  title.     Br.  Brief  al.  Evefque,  pi  1.  cites  33  H.  6.    1. If  the  plaindff  is  mnjmited  «ft<r  «6. 

feargnce  and  hefir*  count  made,  yst  if  tbe  defendant  will  make  title  to  himfelf,  he  ihall  have  writ  to  tM 
biihop.     fir.  Brief  al.  ETcfqae,  pi.  21.  cites  14  E.  4.  9. 

t6.  Quare  impedit  againjl  two^  the  one  is  effhigned,  the  plaintiff 
made  drfault^  and  the  other  defendant  made  title^  and  prayed  writ 
to  the  biihop ;  he  ihall  have  it.  Contra  it  feems  if  he  Mrili  not 
make  title.     Br.  Brief  al.  Evefque,  pi.  19.  cites  38  H.  6.  14. 

17.  Quare  impedit /i^j/^ /fi;^  ;  procefs  continued  till  the  dijlrefs^  Ifqcirtioi. 
at  which  day  the  one  appeared^  and  the  other  made  default ;  and  ^^'^  |* 
by  the  opinion  of  the  court,  writ  to  the  biihop  ihall  iiTue  againll  ^^miitwo, 
mm  who  made  default;  and  the  other  ihall  be  compelled  to  an-  ^^^ntmaim 
fwcr.    Br.  Brief  al.  Evefque,  pi.  17.  cites  14  H.  7.  19.  Jii?  «nd 

dtfticfsy  and  the  pthtrfliadi  in  kar,  writ  to  the  biihop  ihall  be  awarded  for  the  plaintiff  by  the  ftatute  of 
iiarlbrldget  cap*  12.  without  title  made  $  and  if  the  bar  pleaded  by  the  other  defendant  be  fouod  for 
him,  he  alio  ihall  have  writ  to  the  biihop;  and  thefe  two  peribns  being  vpon  thefe  two  writs  admitted^ 
iniUtated,  and  induced,  ihall  try  their  right  in  afiifeor  trelpais.  Jenk.  95.  pi.  85.-^— Watf.  Comp. 
Inc.  Svo.  525.  cap.  27.  cites  S  C  -^ — Watf.  Comp.  Inc.  Svo.  526.  cap.  ay.  ci^  S.  C..— ^WatT. 
Comp.  lac.  8to.  492.  cap.  26.  cites  S.  C. 

18.  In  quare  impedit,  the  plaintiff  recovered  by  default^  and  the  Br.  Error, 
plaintiff  chared  by  aUomcy^  who  had ^no  warrant,  and  after  the  ||;J>3^^'^*" 

O  o  4  judg-* 


4M  |^te(iMit8timt. 

JtfJgH^t^^  rfvfrfcd  in  B.  R,  by  ^yrit  ^  ^mr  fir  Ms  gm^e  s  hj 
which  the  defendant  prayed  writ  to  the  biihop,  and  could  not 
have  it  without  making  title.  Br.  Brief  aL  Evefque,  pi,  20.  cites 
iH.  7.  13.  .^ 

19.  If  the  Jbenf  returns  upon  a  quare  impedtt,  quod  querau' 
tion  invent  plegios,  then  the  plaintiff  may  &nd  pledges  in  the  com- 
|npn  pleas,  and  fliall  have  a  new  quare  impedit  in  the  mmnioB 
pleas ;  and  if  the  (heriff  return  upon  that  writ  tardt^  and  the  de« 
fendant  appear,  and  the  plaintiff  be  calUd  and  appearetb  net^  di^ 
defendant  ihall  not  have  a  writ  to  the  bifliop,  becaufe  that  no 
writ  is  ferycd  againft  the  defendant.     F.  I|f,  B.  38.  (O). 

s«s(x.  d).  (Y.  d)    Writ  to  the  Bifliop  upon  Title  made.     Upon 

what  Plea. 


♦[495  ]  »3H.  4-  70 

fm  -A^  ..^      [2.  If  the  defendant  ahates  the  wrjt  foirfalfeJLatin^  he  (ball  not 

t  ^^  3**'  have  writ  to  the  f  biOiop  upon  title  made.     Co.  7.  SjR  H.  Port- 

Jj^-^^  k4N,  27.  b.  Contra  13  H.  4.  7:3 

Impcdit,  pi.  56.  cites  4  H.  4.  lo^  11.  perHanke. S.  P.  F.  N.  B.  3S.  [H]. 

Br«  Qatie         [  (a.)  If  the  plaintifE  Ije  nonfuitedX  after  ap^arance^  the  defend- 

giu^tes  ai  ^^^  ^^^  ^^^^  ^^^^  ^^  ^^  biihop  upon  title  made  \  for  this  i^ 
ift.  44*45.  peremptory  to  the  plaintiff.  Co.  7.  Si^l  Hugh  Portmak,  27.  b, 
— Bf.  Brie^  thouch  it  be  within  the  6  months.! 

■l.Evefque,  ^       .  -* 

pi.  16.  cites  S.  C.    ■         5tf  if  the  pUintiflT  dlfc^ntmue  \u%  fuit.  7  Rep.  17.  b.  cites  Hob»  i^t.  ■ 

%  Though  it  be  bcfcrt  amy  count  midt,  yet  if  the  defcnJaat  will  make  title  he  ihall  have  writ  tothehifrop* 
Br.  Quvelmpedic,  pU  136.  cilet  i9£.4«  9. 

WttfComp.  [3.  [&]  if  the  plaintiff  be  nonfuited  in  a  quare  impedit,  after 

Inc.  8iro.  jf^^  defendant  has  pleaded  in  bar,  the  defendant  (hall  have  a  writ  to 

li«s?c.^'  Ae  bifliop.     38  K  3.  8.  b.]    • 

s.  p.  Arg.  [4.  If  the  plaintiff  be  nonfuited  in  a  <)ua.  imp.  the  defendant 

Litt.  R.a26.  gjjjji  jj^  jjjj^g  ^j^^  ^Q  ^]^^  biihop  without 'title  made.  <>  H.  6.  4.  Is 

of  Rem-        1 1  H*  o.  8.    2  H.  5.  D.  per  Curiam.  J 

i>roke*t  cafe. 

«— Br.  Quare  Impedit^  pi.  84.  cites  22  H.  6.  44,  45. Br.  Brief  al.  Eyef^ae,  pL  16.  dtes  S.C.M 

F.  N.  B.  z^'  [*i>]- 

!^  Orig.  II  [5*  So  upon  nonfuiiy  defendant  (hall  not  have  writ  to  the  biAoR 

-Ifi^^sl^^df^  without  title  made,  though  he  cannot  make  title,  becaufe  one  «F 
al.  Evefque,  the  J  patTbns  is  plaintiff  \  becaufe  he  held  in  coparcenary^  io  that 
pi.  33.  cirea  if  he  fhould  make  title  it  ihould  be  contrary  to  the  adion,  v&ich 
^•.^■f*     fliall  not  be  fuffcred.     1 1  H.  6.  8.  Adjudged.] 

though  he  be  one  of  %he  (plaintiffs).  Though  one  of  the  defendants  be  one  of  the  parties ;  for  it  mi 
brooght  by  3  agu'mfi  i,  becauie  they  beU  in  coparcenary^  fo  that  if  he  ihouid  ir*ake  titk,  it  wooldte 
contrary  to  hia  adion,  and  yet  the  opiqion  of  the  Court  was  as  above.  Br.  Brief  al.  Evefi^ne,  pll  15* 
cites  S.  C.  Aad  Brooke  faySj  Quorcy  if  he  may  not  wuJu  (idt  by  afirgmf^f  nttwK,  and  then  it  aids  (^ 
Whole  matter. 

16.  U 


ipyeCtntatioii.  49^ 

[6.  If  ai  the  dtfirefs  rfturftfd  defendant  makes  default^  the  plain-  But  F.N.  B. 
.tiff  (hall,  not  have  writ  to  the  bifliop  without  title  made,  jo  H.-6.  ^^J^^* 

4*  b.]  diftnimmt 

fmtr  0t  tbc  djlirefs  ntarned  aftSnft  litiii»  cbe  pUmtiff  ihall  have  a  writ  to  the  Viiltop,  srithouc  naki^ 
title.  .But  ibid,  in  the  new  notes  (b)  fayt,  that  if  bt  afptari  at  the  grand  diftrefs,  «ivJ  aJUr  wiaka9 

iifimhj  adtftrihgas  ihall  liTue,  and  then  a  writ  to  the  bi0iop.  x^  £•  3.  Brief  al.  Evefque,  19.  uA 
ijlhamh  mikU  he  retmrmtd  m  wtryftrt  rf  the  frwefi^  vis.  on  ihc  JTuiDnioiw,  aitachioent^  and  diAicii^ 
jct  the  pla'mrilF  ihall  have  writ  to  the  bilho^.    12  H.  4.  4.  21  H.  6.  56.  i  iH«  6.  3. 

In  qoare  impedit  the  itfendgnt  f  leaded  to  Ijfue^  and  after  modi  default y  and  a  writ  was  aiMkded  ante 
ibehiAop  for  the  plaintiff.     F.  N.  B.  38.  (5). 

If  mt  tbe^^riugMt  letumed  agalnft  the  df^dttwt,  be  comes,  and  bat  day  by  tbtprgytr  tftbe parting 
9o4  afteswards  maktt  dtfuult  i  the  plaintiff  ihaU  not  have  a  writ  to  the  biihop>  but  a  new  diftriagaa» 

F.  N.  B.   33.  (T). Note,  The  defe-iiAnt  t^ffrat  the  grand  diftrers,  and  pleaded  f  tbe  infu^^ 

f^outiZt  where  he  comes  not  at  the  p^  per  vadios,  ftc^  F.  N.  B.  38.  (T).  inthenew  notes  there  (e) 
dtes  16  £•  3.  Brief  al.  Evefque,  18.  See  8  £.  2.  Quare  Impedit,  x68.  16  £•  3.  pi.  X7.  13  £.  3* 
^*  19-  Brief  al.  Evtii^oe,  19.  SfeiH.  4.  1.  accordant  to  the  divetfity* 

He  that  win  have  writ  to  the  bifliop  for  default  ihali  make  tide.  And  nota,  that  the  plaintiff  can* 
WDt  rtitaft  his  damagei  in  quare  impedi^  b»fure  tbey  are  taaad  \  bat  k  wm  recordtd  that  tbe  plamitf 
wiJd  Mt  'bmia  dmofet,  and  upon  this  h«  had  writ  to  the  bifliop*  Br.  Brief  al*  Eveiqaey  pi.  3a* 
cites  S.  C. 

f  7.  IjF  3  bring  qua.  imp.  and  after  2  of  them  are  nonftdted^  yet  Watf.Com^ 
the  dc£endant  fliall  not  have  any  writ  to  Ae  bilhop  j  for  pcrad-  ^"0.0^27. 
Tenture  the  3d  has  the  right.  12  R.  2.  Brief  al.  Evefque,  i6*]      cites  s.  c. ' 

^8.  If  a  man  brings  2  tvrits  of  qua.  imp.  and  after  is  non/uited  [  496  } 
in  me^  yet  the  defendant  ihall  not  have  any  writ  to  the  bi&op  WaiUComp. 
opoQ  this  though  he  makes  title.  12  R.  2.  Brief  al*  Evefque,  16.]   ^^^y, 

cites  S.C* 
9.  Quare  tmpedit  hj  the  king  againft  the  priorefs  ofD*  and  A*  B. 
fht  king  made  title  by  voidance  during  the  temporalties  in  his  hands  / 
the  priorefs  faidy  that  ne  voida  pas  tempore  vacatumiSf  prifl  i  and  the 
Other  e  eontra^  and  A*  B,  fata,  that  he  is  in  as  par/on  imparfonee 
tf  tbc  prefentment  of  the  old  priorefs  j  judgment,  if  writ  lies  againft 
iim^  by  whi<^  the  king  (hall  have  writ  to  the  biihop  againft  him» 
and  ceffet  epcecutio  quoufque  the  iffue  be  tried  between  the  others. 
3i:«  Brief  al.  Evefque,  pi.  31.  24  E.  3.  34* 

to.  In  quare  impedit  againfi  2,  the  one  as  incumbent,  and  the  Butmha^ 
other  as  patrofi,  the  incumbent  entitled  the  iing  by  a  ward,  and  the  ^^^^ 
church  voided,  and  the  king  prefented  him,  and  the  dtfendant  modi  tbat  tht  k 
$tber  HtU^  and  the  plaint'^  was  demanded,  and  did  not  come,  and  ^'  another 
therefore,  per  Hank.  Hill,  and  Culpepper,  tbe  defendant  Who  has  J^m^ 
made  title,  to  which  the  plaintiff  has  not  anfwered,  (hall  have  writ  tbeftma 
to  the  bilhop. '  Br  Quare  Impedit,  pi.  59*  cites  14  H.  4.  15,  i6.      ^^^jj^^ 

■nd  prays  writ  to  the  bifhop,  that  he  may  be  admitted  notwithftandtng  redamadon  of  the  plaintiff,  thie 
Hull  not  be  granted ;  for  the  plea  of  tbe  incuatbtui  is  not  to  ba^ife  writ  to  the  bififtp^  but  pnfy  to  exeuje  him" 
Jtlf  of  the  tort*  Bruoke  fays.  And  fo  fee  to  what  purpofe  the  plea  of  tbe  incumbent  U  which  b  given 
fD  him  by  tbe  ftatute^  and  who  fliall  have  writ  to  the  bifliop.  Br.  Quare  Impedit*  pL  59.  cites  14  H.  4. 
15,16. 

II.  Where  the  defendant  flenis  201  infijficient plea,  the  plaintiff  i^tbede-* 
Ihall  have  writ  to  the  bifhop.     Br.  Brief  al*  Evefque,  pi.  I.  cites  ^^^^^^^ 

9H.  6.  i6»  "  ^ark'm     • 

quare  MB- % 
pedit,  he  ought  to  make  title ;  for  otherwife  he  fliall  not  have  writ  to  the  bifliop,  per  tot*  Cur.  quod 
jMtk    3r.  Brief  al;  Evd^ue,  plVn,  cites  43  £.  ^«  ^5.  ^ 


49^  i^tefirntatioin 

(Z.  d)    What  (hall  be  faid  ^iJuffUient 

iVMCunp.  ([i«  IN  quare  impcdit  againfi  ^,  one  pleads' that  he  does  mti  Mm^ 

54o.«7'*7-  ^^'  ^^  ^^''^'^  «  ^''^  ^«  '*^  ^'''l^t  wA?  freftfUed  him,  nd 

^S.C.   .'^  0^^^  iiMi§^/  /i//f.    If  the  phintiflF  be  aftenimds  mnfrntei,  the 

prefentee  (hall  not  have  a  writ  to  the  bifhop ;  for  what  he  pfeads 

was  but  in  excufe  of  the  tort,  and  not  to  have  writ  to  the  blfhqp» 

but  the  other  (hall  have  the  writ.    14H.  4.  i6«] 

F.N.  B.  3S.       [2.  In  a  quare  impedit  againft  the  bi/hop  and  others,  if  the  vthen 

s' C??r.     ^'^'^  default,  and  the  bifhop  appears,  though  the  plaintiff  (hfdl  not 

Btief  al.       have  writ  to  the  biihop  againft  the  others,  who  make  default  with- 

Xvef^ue*  pi.  out  title,  yet  if  he  counts  againft  the  bijhop,  this  fiiall  be  a  fufficient 

s!'c?— -    ^*^'^  againft  the  others.     loH.  6.  5.] 

The  plaintiir  cannot  have  writ  to  the  biihop  without  making  ticley  hot  the  titU  m  the  dxl^ctim  ufsf- 
JUkat*    Br*  Qjiire  Impcdit,  pi.  1 50.  cittt  10  H.  6.  4* 

1 497  3  (A.  c)    Writ  to  the  Bifliop.   Upon  what  Pica  it  ftiatt 

be  granted. 

WaciCoi^p.  [i.  |N  quare  impedit,  if  the  defendant  faith,  that  ne  dijuria  pas, 
5m.!IJ!.*7.  *^  defendant  fliail  have  writ  to  the  bifliop.    17  E.  3.  71.] 

c'.trs  S.  C.  ■■     S.  P.  Br.  Brief  al.  EveT^Qe,  pK  14.  cites  ai  H.  6.  45.  pi.  as.'  cites  ai  £.4.  ^5* 

S.  P.  Where  the  king  was  platniiflT.  Br.  Quare  Impedit,  pi.  48.  cites  7  H.  4.  32.  Aai 
Brooke  fays,  that  fo  it  feems  that  this  plea  wilt  only  fave  the  defendant  his  damafcs.— S.  P.  Br. 
Brief  al.  Eveique,  pi.  4.  cites  S.  C.  ■  Some  held,  that  though  the  patroo  pleads  this  pka  ti  at 
^fturba  pas,  jtt  tbisjhallnot.  conclude  the  hlfiopf  kmt  that  befiaiifrj^  thdt  he  pftf^mted,  smJha  M  wm 
ftundkfjure  patrwatutf  mud  he  prefented  bis  derk,     Br.  Quare  lmped;t,  pt.  So.  cites  21  H.  6.  44. 

In  quare  impedic,  fhit phlttitf  made  title  by  tbe  iffue  ef  tbeyoungrjf  damg^ttr^  the  defimdsm  wjA  tith 
m  tcwant  by  the  airtejy  iy  marriage  ef  tbe  eldeft  daughttr  \  to  which  the  p  aimiff  laii,  tbaz  m  iftvha 
faif  by  which  the  defendant  had  writ  to  the  biihop,  inafmoch  as  the  plaintiff  iclinquifiied  hk  utif* 
Br.  Brief  al.  £vafque,  p).  29.  cites  5  H.  5.  10. Br.  Quare  Impedit,  pi.  6a.  cites  S.  C. 

N(  diHnrba  pas,  m,  «  r^a9,  tbe  geaeral  igme  ht  a  fuare  imf>ed.tf  and  every  defBadaat  may  fW  k 
withoat  more  )  becaofe  it  is  only  a  oefence  ot'  the  wrong  with  which  he  ftaodi  charged,  aad  ienet  the 
phttntiiTs  tiile  not  controvcrtedj^  but  in  tfftCt  confefTed,  and  therefore  upon  that  plea  the  plaladff  maj 
prefently  pray  a  writ  to  the  bifliop,  or  (at  his  choice)  maintain  the  ditlurUuice  for  damages.  Hob*  i^ 
in  the  cafe  of  Colt  and  Gbver  t.  Btfliop  of  Cofcntry  and  Litchfield. 

Watf Ccmp.  2.  In  a  qware  impedit,  if  the  defendant  faith,  that  femBng  the 
'5^1!  ^^27.  ''^^  the  prefentee  of  the  plaintiff  is  admitted,  infliiutid,  astd  tndaati 
«itesS,c,     by  the  bifliop,  the  plaintiff  fiiall  have  a  writ  to  the  bifliop,  becade 

he  does  not  deny  the  difturbance,  nor  the  right  of  the  patron. 

II  R.  2.  Quare  Impedit,  144.  Adjudged.] 
WatCComp,       j.  In  quare  impedit  againft  the  ordinary  and  others,  if  the  ir^ 
C24.CM.'27.  dinary  faith  that  he  claims  nothing  but  as  ordinary,  the  plaintiff  (hall 
cites  S.C.—.  have  judgment  againft  the  ordinary  prefently,  to  have  writ  to  the 
^i^f'th^    ^''^^P*  ^^^  ^'  execution  IsTc.  17  H.  7.  KelK  43.] 

•rdinary,  the  phintifF.AitU  recover  this  ptefentment,  per  PaAon ;  but  per  Markham  he  (haH  oec  htn 
writ  to  ibit  biihop  ;  lor  the  pcefcntation  to  the  ordinary  thall  be  leifin  to  the  party  }  quod  coria  kUM  ■  ffif 
Br*  4^aK  ioip««k»  pL  8q.  die*  22  H.  6.  28,  29. 

4.  Quart  impedit  by  the  queen,  and  counted  that  the  manor  t^ 
Vibieh,  21cc.  nsms  held  of  one  S.  in  her  ward,  and  entUled  herfdf  as 


im  mkuri  fir.imifi  rf  warij  the  defendant  faidy  that  tie  amejhr  ef 
^  iitfant  iM  rf  N.  wbo  ietd  9ver  cf  S.  ai/aue  Jkoc^  tiat  te  ie/d  ef  S. 
immediately,  and  a  good  plea }  for  there  the  queen  had  title.    Br. 

Quare  Impedit,  pL  96*  cites  24  £.  3.  54. And  the  fame  year^ 

foC  75*  it  was  found  for  the  plaintiflF,  and  damacesj  &c»  and  that 
the  church  was  full,  and  this  feems  to  be  bylapfe,  and  the  plain* 
tiff  refufed  the  daxnagesy  and  prayed  onlv  writ  to  the  bifliop,  and 
Iiad  it  at  his  peril  without  damages,  ana  this  was  to  have  advan^ 
tage  to  ouft  the  incumbent.  Br.  Quare  Impedit,  pL  96*  cites 
^  R  1.  54. 

5.  Quare  impedit  by  the  prior  againft  the  bifliop  of  C.  and 
.  others^  one  pleaded  grant  de  prowma  advocatione^  to  J.  N.  by  the 

trior  and  convent,  who  granted  it  to  the  defendant,  and  fo  it 
elonged  to  him  to  prefent,  and  prayed  writ  to  the  bifhop,  and 
after  writ  to  the  biihcyp  was  aw'arded  for  him  who  had  the  grant. 
Br.  Quare  Impedit,  pi.  49.  cites  7  H.  4.  34.  36. 

6m  Between  common  perfons,  the  defendant  may  traverfe  the  title 
^  the  plaintiff y  nvithotit  entitling  ofhlmfelf^  but  then  hejhall  not  have 
writ  to  theiijhop.    Br.  Quare  Impedit,  pi.  138.  cites  21  £•  4.  i.  3. 

(B.  e)  Writ  to  the  Bifhop.    In  what  Cafes  it  fliall  be  [  498  ) 

grpntcd.  '     1^^ 

X\p   TN  a  qua.  imp.  againft  patron  and  incumbent,  if  the  incunh'  SteReie 

^  bent  pleads  that  he  is  par/on  imparfonee^  as  that  he  is  prefentetl,  ^r^^^^ 
inftituted,   and  induded,  and  pleads  a  good  tar,  and  the  patr&n  ^^q 
eJfo  pleads  his  title^   hut  does  not  acknowledge  any  plenarty  of  the  icc  jJoT^ 
prefcntee,  and  judgment  is  given  againft  the  plaintiiF,  th^  patron  5^>  S'o. 
fiiall  have  a  writ  to  the  bifliop ;  for  the  falfe  plea  cf  the  incumbent  s^c.t!!!!' 
Ihall  not  conclude  the  patron,  becaufe  the  patron  could  pot  con-  where  the 
tradi^  the  plea  of  the  incumbent  in  this  point.    Uohart's  Re«  ^'fintiant 
ports,  26i.  Pulcfton'8  cafcj  '^ZZa. 

parfom  mparpKetf  alchoagh  it  be  found  for  die  defendant,  he  (hall  not  have  a  writ  to  the  biihpp. 
F.  N.  B.  3S.  (L}. 

{2^.  If  a  quare  impedit  be  brought  againft  the  incumbent  of  the  WatfComp. 
kiftg^  and  he  pleads  that  he  is  par/on  imparfonee^  and  pleads  a  good  ^^^c.lltzS. 
bar  againft  the  plaintiff,  fliewing  title  to  the  hing^to  prefent  by  rea^*  citeis.C;  ' 
fan  cf^mony^  upon  which  the  plaintiff  dennursy  and  it  is  adjudged 
agaifift  him.     Though  in  this  cafe  the  defendant  has  pleaded  that 
be  is  inftituted  and  mduded,  yet  the  king  mayfuggefi  to  the  Court, 
that  he  is  not  inftituted  and  indu&edf  contrary  to  the  plea  of  his 
preicntee,  becaufe  title  appears  for  the  king,  who  is  a  3d  perfon 
always  prefent  in  Court,  and  fliall  not  be  bound  by  the  plea  of 
his  prefencee,  and  upon  this  fuggeftion  entered  he  fhall  have  a 
writ  to  the  bifliop.  M^  1 5  Ja.  B.  between  Benedict  and  Winch- 
comb,  ANP  Puleston,  adjudged  per  Curiam,  except  Hutton^ 
whp"  feemed  e  contra.    Hobart's  Reports,  261.  fame  cafe.] 

.  £3.  But  it  feeips,  that  n»itb&nt  this  fuggeftion  the  king  fliall^iot  Watf.Comp. 
have  any  writ  to  $he  bifliop.    M.  15  Ja.  B,     In  the  faid  cafe  the  i."^'  l^^'. 

^^  ',,.,,_  ■  •'•'  5x0.  cap.  llr. 

Court  was  divided.]  cites  s.  c. 

13  4*  In 


49^  Pftfenratlom 


^'!^^,  4*  bi ^u^Upe  impecGt  the  phmtiflF  ihail  recoVer,  and  Ifad  hti* 

£^  ka^.  '  ^^  ^  ^^  biihop,  and  damiges  <^  the  Jifaub  ^  the  drfaitaa 
4it  be  mm-    (ifitr  ^pfte^Tonce »  quaere  if  it  had  been  .after  a  cominaanre.    £r. 

|iute44/r«r     JQ;Hiiag«S|  pi.  Ipi.  citCS  2  H.  4.  I. 

ttie  difindant  jbtil  mtk*  titU ,  tad  have  writ  to  tbc  bifliop.  thmgh  it  be  befm  covat  i  mdi»kt  tint  h 
U  poea^ry*    Br.  NonAiiCi  pi.  6s*  cites  19  £,  4.  9.  and  33  H«  6.  t. 

> 

5.  The  king  fhall  have  writ  to  a  bifliop  I0  mi^  one  iaio  afre* 
hend  which  the  king  has  given  unto  him,  and  to  give  him  a  jeat 
in  the  quire,  and  a  place  in  the  chapter-houfe.    F.  N.  B.  34.  (E)» 

6.  And  a  man  fhall  have  a  quare  impedic  of  an  hermiiagef  and 
a  writ  to  put  him  into  corporal  poiTeirion.     F.  N.  B.  34.  (£). 

7.  F.  N.  B.  38.  (C)  the  note  in  the  marg.  fays,  that  %£  imh 
quare  impedit  the  defendant  difclaimSf  there  the  plaintiff  (ball  have 
a  writ  to  the  bifhop  j  contra  in  difclaimer  in  a  writ  of  tight  ef  «/• 
vowfon.  6E.  3.  7.  Error,  78.  The  reafon  isj  becanie  he  can- 
not remove  his  clerk  after  the  6  months  paft. 

Ibid,  in  die  -  8.  At  the  diflrefs  returned  againft  t%vo^  one  appears^  and  the  otbe^c 
(cTfoTfoe  ^^^'"^  default^  the  plaintiff  {hall  have  a  writ  to  the  bifh<^  agaiu$ 
accoidanc  bim  who  made  default,  and  yet  it  may  be  that  the  other  doiend- 
!}£•  3-  ant  may  bar  the  plaintiff;  and  it  is  fo  ufed  at  this  day;  b«t  the 
|j^^*  ^j :  contrary  'was  adjudged,    H.  7  E,  3.  for  the  caufe  before  faid. 

tib.  Entry*   F.  N.  B.  39.  (B). 

Q^re  Impe-  • 

Jit  in  Iu.d0nent,  4«  fol.  507.  But  a  cefletexecutio  quoad  breve,  &c»  qooulqoe.  Vide  contra  7S.  3*  4. 
(expre(|ly)  in  a  writ  agaioft  the  biibop  and  others^  Where  the  ij^b^  dijclahmp  tke  pUittiiff  iMil  bs«f 
n  writ  to  the  biihop ;  (ed  ceffet  exeeutio  quouAjue  pU6tuin,  &c.  See  1 7  E.  3.  Bier.  al«  BvdiM  5!- 
It  the  king  brings  a  fumrt  u^edit  agt'a^  B.  and  awothtr  quare  impedit  ^tfii^  ^£»  mud  C-  and  Mm  twmn 
niy  9c  non  poteft  dedicere»  the  lA  writ  to  the  bi(hop  fliall  proceed  for  the  king  nofithH  wdlug  j  fir  |l 
litti  original. 

•C4993 

.FWntiff  re-  9,  Upon  a  recovery  within  6  months  again/l  the  incwmient  in  qmxe 
?^v^  impedit  the  recoveror  may  prefent  his  clerk  to  the  biihop  we&ntf 
dSt  after  the  any  writ  to  the  bifhop ;  per  Coke,  Doderidge^  and  Haughtoiu  R<d(« 
^months,     R.  ai3.  Trin.  13  Tac.  Harris  v.  Auftin. 

hot  It  wae  ^  ''  " 

found,  that  die  ebmrtb  wm  full  ^f  the  etUgtim  tf  tbt  metnftTttam,  it  wai  donMcd  if  in  thii  cdt  Ike 
plaintiff  (boold  have  a  writ  to  the  blfliop  ;  for  the  C3urt  cannot  adjudge  whether  the  netiopoAitan  h« 
done  wrong  or  not*  but  this  fliall  come  in  trial  in  quare  non  admifit.  Br  Quare  Impcdtty  pi.  53.  citti 
ti  H.  4.  80  — *-lf  a  man.r«c»vcrj  «a  advtmfint  and  the  6  wioiubt  fafi%  yet  if  the  ihmreh  a  «Mtf»  the  pn- 
tron  may  pray  a  writ  unto  the  biihop,  and  ihall  have  it ;  and  if  the  church  be  void  when  the  writ 

comes  tothe  biihop,  the  biihop  is  bound  to  admit  hit  clerk.  F.  N.  B.  3S.  (F)« Where  the  plwHiff 

recovers  by  wdiii  in  a  quare  impedit,  and  it  is  found  by  the  fame  verdifl^  tbst  the  6  awrfi  mrtftf^ 
ttndtbat  the  iftetnftiitatt  has  prtfentt^  whereas  the  ordinary  ought  to  have  prefented,  OA,  and  thntthe 
M  WW  fefi^  ftc.  yet  the  plaintiff  ihali  have  a  writ  to  the  biihop,    F.  N.  B.  38.  (P)  cites  3ft  £.  3. 


lo.  In  a  quare  impedit  ngainjf  A.  and  B.  and  the  hi/bop  B, 
tftle,  and  the  hiflftp  pleaded  that  he  claimed  nothing  ha  as  ortEnary* 
The  ii/bep  died ;  A.  fugge/led  this  on  the  roU^  and  prayed  that  lie 
plaintiff  might  reply ;  and  for  want  of  a  replication^  the  cntfy 
was  made  quod  praedid.  querens  licet  folemniter  exa£fau  wm 
venit  nee  eft  profecutus  breve  fuum^  ideo  confideratum  eftf  &c« 
£t  breve  epifcopo.  Upon  this  a  writ  of  error  was  broi^ile 
and  the  judgment  was  affirmed }  becaufe  it  is  a  nonfmt  after  ap- 
pearancei  which  in  a  quare  impedit  is  peremptory.  2  SalL  55^ 
Mich.  3  W.  4^  M.  B.  R.  Rot.  569.  BerUey  v.  Han&nL 


ipviftftttttfiOfn.  4$*) 

fC.  c)     Writ  to  the  Bifliop.     To  whom  it  may  be  ^/^^ 

granted,  [or  a^iMtaea.]  17. 

(k  |F  in  a  fnare  impedit  agajaft  tbe  bifliop  and  others  theM/hf^  Watf.CMip 
*  hefmnd  a  difiurber^  the  writ  ought  to  be  gTanted  U  tin  i»#-  l^V.^  al 
tnpoGtan  upon  prayer  of  the  recoveror*    Time  of  £.  i.  83.  put  cites  s.  c. 
for  a  rule>  Contra^  30*] 

[2.  In  qua.  imp.  againft  the  incumbent  and  ordinary,  if  the  ^^g^^ 
uuutnhent  ctaitns  in  by  the  ordinary  by  Ic^fe^  and  a  writ  awarded  546.c^.*xi^ 
nf^nfi  Inm  as  a  £/lurber^  though  the  ordinary  fays,  that  he  claims  cites  s.  c 
nothing  but  at  ordinary  by  lapfe^  yet  upon  prayer  of  the  plain-^  JjJ]7»ffi^nei 
tiff  the  writ  fliali  be  awarded  to  the  metropolitan,     ip  £.  3.  in  ^41! 
Quare  Impedtf)  153,     5  H.  7.  aa.  Quaere.    8  H.  4.  2%.  hJ\  impe^^it 

^tttffi  the  ht^  ^Jf,  and%  othtrt ;  tU  bijbof  fltaied  that  be  claimed  mtlnng  hmi  hJKtMtkti  t^ad  irdut- 
iim  «r  •f^MMtyj  .jttd|lnnit  if,  with!>tr  fpeciJ  diftuitance  sllegeJ,  thlf  aAlon  i^amft  kim  bught  he 
to  maiottia  ;  and  thexvnpoa  mtrit  was  mtfarjed  t9  the  wirtro^ttauy  and  the  other  fietMin  bar  j  upoa 
whidi  the  fiamhf'tmk  jhm^  which  \%  found  for  him^  and  that  the  ckurcb  xpasfuU  of  the  collaticm  of  Um 
h^baf  hfrm  tewfmt  ftm^rtf  and  writ  awarded  to  the  met,tf>f>tttam  a^amft  them  \  and  Tt  w^$  «JI'tffd'f9^ 
y  betsaft  tie  writ  was  awardtd  to  the  metrof»o/Uan  xvtere  no  default  w«s  in  the  hfbcf.  jtljo  'x 
~        -  '  fj^^  If  (Iff  eharcb'  tvat  fnli  of  the  coHation  of  the  hijhe^  4ti^  'kiJt 


afigned  f&t  tm»^  thai  they  infti  ^        ^  „  ,    ,  -      

rjadwrif  to  the  metro^titan  where  the  bifiyf  wax  cut  ofdurt  by  the  frfi  judgment  j  and  ptf  OafcdifaJ 
it-ia  not  error;  §ur  the  biikop  remains  paity  after  the  >^r.t  awarded  ut  fupta,  &c.  the  phinclff  natf 
akffifn  fpecial  dllliirhaocey  and  proceft  Ihail  be  eontinurd  again (t  hin»  j  and  if  diftorhance  he  fe«lid| 
die  plaiaiiff  fliail  recbyer  damages  againft  him  j  but  Hill  and  Norton  faid,  that  it  waserrar  ^  itjdv 
yontHoaM^    Br.  Brief  al«  E^ei^ve,  pi.  6.  cites  S  H.  4.  la. 

[3.  Inaqfua.  imp.  againft  patron  and  ordinaryi  if  the  hi/bop .yMt.Coktp: 
4taimi  mtbing  but  as  ordinary^  whereupon  judgment  is  given  againft  ^^^  ***'^tT 
him  with  a  ceffk  executioy  and  after  judgment  is  alfo  given  agtdnji  Sfi  sTi^ 
*  the  fatfwt^  and  a  writ  to  the  biihop  gnmted  againft  him,  this  • — ^k  . 
may  be  dii^ecied  to  the  fame  ordinary,  Uiough  he  be  party  to  the  'J?*»'«lf^- 
itorit;  becanfe  he  is  not  found  a  dlfltirber.  Co.  6.  Boswell,  49.  tbe^M^ 
HtW  Entries,  494.  to  the  guardian  of  the  fpiritualties  of  t/te  fami  ^nda/MiMtv 

Alt  fUmtifftaadt default^  and  the  other  defmdant  made  firUi  tni'pTiftA  writ  to  thtpwe  htjhof^  .upon  ihf 
die  default  of  the  plaintiff,  and  had  it  \  qiiod  aota,  after  the  title  made,  and  not  before.  Br»  OiiaTe 
io^pedit,  pL  110.  cites  3S  H.  6.  24. 

[4.  jind  in  the  faid  caft  the  writ  to  the  bifliop  m/rf  be  awarded  Watr.Com^ 
io  tie  metropolitan,   becaufe  the  ordinary  is-  party  to*  the  writ  ^!^'  l^^  - 
8H.  4*  22.  b«  Adjudged  in  B.  and  this  affigned  for  error  iu  wr^t  cites  s^'^c! 
of  error;  but  there  it  was  found  that  the  bijbop  had  coHated  by  lapfe 
to  the  church.     Contra  5  H.  7.  22/    But  quxre.  j  *  '    - 

[C.  In  a  qua.  imp.  for  a  church  within  the  Jurifdiilion  (f  ITort,  r-    ^^»  ^ 
if  the  writ  to  the  bifliop  be  awarded  to  the  archbi/hcp  of  Canterbury^    ^^'  39o* 
this  is  not  void,  but  only  erroneous.     Tr.  3  Ja.  B.  per  Curiam.]    ^^Tj^l^T*^ 

Inc.  8to.  54.9.  cap.  i3.  ciics  S.  C« 

[6.  In  a  quare  impedit,  if  the  archbi/hop  of  Tork  ht  found  a  dif  Watf.Coinji. 
turber^  tiie  writ  fliail  be  awarded  to  the  archhijhop  of  Canterbury.  1*1*  fj^*  « 
Tr.  3  J.  B-  faid  to  be  the  ufual  courle.    D.  16  EL  327.  7.    Ad-  ciirfs.c. 
tudffed.     Coke's  Entries,  406.  c.  a.]  s.  p.  F.  K. 

^      ^  ^^  *»  ^  B.  3R.inth« 

a<*r  notes  there  (M.  H)  cites  D.  327,  31$.  dtD«75j77»  19  £.3*  Qi^are  Impedit,  i^r. 

S  L7.  If 


nmgb  he  [y.  If  a  quare  impedit  be  bronght  againfiptirm  mnatAent^  W 
^tlljff^  the  archbifliop  of  Canterbury,  guardian  of  the  fiirituaUUt  tf  Cii^ 
wntfvffff  chefter^  fede  vacante  of  the  mihopi  and  afier  m  kifiop  it  sn^ttif 
X4S.  s.  c  and  vita  Jiidgment  upon  mn  fam  infirvmtus  W  ^en  for  piaintiffi 
iT^jfls^L  the  writ  ftall  be  awarded  to  the  biOiop  of  Chkhefter,  becavfe  he 
WatCComp.  18  ioiiBediate  ordinary  and  officer  to  the  Court*  ML  5  Ja.  Bw  Sf 
Inc.  gvo.     Thomas  Pelham.  per  Curiam.] 

548. cap. 28.  '  ■^  ■' 

ekes  S.  C.  In  »  (|ii>re  imped tc  the  plainttfF  recover d,  and  had  a  writ  to  admit  \m  cferik«  dL 

reded  ro  tht  dtMH  and  chapter,  ptaiJisn  rf  the  JtiritmaJtiiS,  fede  vstante  of  fht  biAopnc,  whkb  ia 
not  returnatiei  aad  itfaretbewrit  'was  txecuted,  a  I'Jhep  vas  created ^  it  was  dottlned  wlKlbcr  ifae  aatfio- 
fitf  to  eacctttc  the  writ  be  ceafed  w  the  dean  and  chapter  (gujcdians  of  the  fpiritMMes) ;  aad  ii 
fiemedi  that  opoD  ^  foggeftloo  madt  to  the  Couft^  eo  quod  nihil  adum  fuit  m  ht«  ptaedidoi 
another  writ  mtght  be  awarded  to  the  bifliop,  and  aaay  be  made  RturaaUey  if  the  partj  pkafe.  0» 
35a  pi>  19*  Pakh*  iS  £lia.  Anan»i    ..WatC  Comp.  lac  8vff.  548.  cap  s8.  dtn  $•  C 


£8.  When  the  tnferkr  orSnary  is  found  a  djfiurberfede  vacmtte  tf 
S48.cflo!'i8.  '^  arcbbijbopricy  the  writ  (hall  be  awarded  to  the  guardjan  of  m 
€Un%.c/  Jptriiuakus  of  the  axchbiihopric.     Time  of  £•  i.  83.  put  for  a 

Imfedit^pk.  -* 

4g«  ciln7  H.  4*  |4«  $$•  par  HaiTs.  "* 

■ 

&.P.  Horito      p.  In  quare  impedit  if*  the  plaintiff  reco?ers>  and  has  fvrit  $$ 
^ov^tbc  '^^  metropolitany  there  A/  cannot  have  writ  to  tht  bi/bop  after  i  per 
lUhopbc      Thorp.    Br.  Brief  aL  Evefque,  pL  12.  cites  38  £•  3.  za.  aa. 
««tof  th» 

KahD  s  but  in  that  cafe  he  hat  a  ficut  alias  to  the  metropolitan ;  aod  yet  the  bi(hop  wn  never 
f»«ad  a  diftvrber.  F.  N.  B.  38.  (Q^)  in  the  new  notes  there  (d)  cites  S.  C-  ■  Watf.  Coap.  Inc. 
Sto.  546*  cap.  28.  citis  S.  C.  • 

ft".  Precefs,  10.  The  metropolitan  had  certified^  that  it  is  out  of  his  jwifitSon^ 
$.'  j>^'  "^  ^'•^  '^^^  '^*  ^^<^  //  dut  of  the  realms  and  has  made  a  war  Ids  £em^ 
f!  n  *fi.  38.  tmant  to*  do  all  things  for  him,  and  prayed  writ  to  him*  Per  Thorpe 
(QJ  lAthe  we  are  not  apprifed,  whether  he  has  made  fuch  lieutenant,  and 
2^"?J?  till  tve  are  certified  that  he  has  done  fo,  vte  tvill  not  tarite  to  any  hut 
cites  S.C.-*-  to  him  Hvho  is  immediate  offficer^  which  is  the  biihop.  B.  Biicf  aU 
Watf.Oomp.  Evelque^  pi.  12.  C^tCS  38  E.  3.  I  a.  22. 

Inc.  aVO. 

546.  cap.  %%•  dtei  S.  C. 

It.  Quare  impedit  lies  in  Durham,  and  writ  fliiU  be  avaidtd 

to  the  hi/hop  there  ;  contrary  in  Wales^  (Suemfej^  and  the  like.    Bl* 

Quare  Impedit,  pi.  152*  cites  ix  H»  6.  3.  per  Danbyand  Marten. 

S.  P.  or  to        12.  If  a  man  recovers  his  ^refentation  in  C.B*  ageitfi  the 

taM^^\f    ^Jhp9  t^c"  ^^  ^^7  ^^^  ^  ^"^t  to  the  fame  bifliop  to  admit  hii 

the  b.ihop     cleri:,  or  to  the  metropolitan.    F.  N.  B.  38.  (B). 

he  out  of  the 

lealm.  F.  N.  B.  38*  (Q^)*..— -Ibid,  in  tlie  new  notes  (d)  iays,  fee  16  E.  %•  Qgare  non  adnuit,  3t-<— 
F.  N.  B.  38.  (B)  the  nott  in  the  margin,  cites  7  H.  8.  32.  8  H.  4.  12.— A  writ  tbail  ifliie  eai^ 
netropolitsn,  if  the  biihop  be  party  j  quaic^  for  tht  bif^  iid  SJcktim  as  patfoa  in  8  H.  4.  F.  M-  B« 
38*  (B)  tiie  note  in  the  margin. 

KolL  Rep.  i3«  Quare  impedit  was  brought  againfi  the  archU/hop^  the  b^tnp^ 

1^  c  ^^  ^^^  3  defendants ;  the  archbifliop  pleaded,  that  he  claimed  nodiin{ 

Jenk.  324.  but  as  metropolitan ;  the  biihop  pleaded,  that  he  claimed  nothinf 

pi.  36.  s.  c.  but  as  ordinary  ^  the  defendants  made  a  title  i  judgment  was 

*p.—  glares 


gifen  fior  the  plaintiff';  k  was,  among  oxbdt  things^  ailigned  for  Wttccwop: 
error,  that  the  writ  was  awarded  to  the  artbbijbop^  where  it  fliould  ^.^^ 
hate  been  to  the  bifliop.    All  the  Court  agreed^  that  aU  the  books  dtas.c* 
are^  that  he  may  have  bis  writ  to  the  one  or  the  oth^,  where  the  or* 
dinsry  is  a  difturber.    And  Coke  Ch.  J.  faid,  he  had  always  olv 
fiorvcd  this,  if  he  be  party  to  the  fuit  or  not,  it  is  in  the  party's 
eledion  to  have  his  writ  to  the  biflaop,  or  the  snetropolitan. 
3Bulf.  174.  Pafch.  14  Jac.  Grange  v.  Dennis* 

{C  c  a)    Writ  to  the  Bifhop.    Proceedings^  Plead* 

ings^  &C. 

1«    tN  qaare  impedit  agmnfi  the  UJhop^  the  plaintiff  recovered^  and 
^  had  writ  to  the  hijbop  to  difincumber  the  churchy  viz.  dyiringas 

epifcopum ;  [the  fheriffj  returned  in  ifliies  20  $•  and  [the  plain- 

tiffj  prayed  another  diitrcfs,  and  had  it.     Br*  Quare  Tnipedit^ 

pL  72*  cites  21  £.  3*  30. 

2*  If  the  JherW  returns  nihil  at  the  fummons  In  quare  in^editf 

and  the  Hie  at  the  attachment^  and  the  like  at  the  diftrefs^  yet  writ 

to  the  bifliop  ihall  be  awarded.    Br.  Quare  Impedit,  pi.  8x.  cites 

21  H.  6ii  per  Ardern,  &  P.  15  E.  3.  by  him. 

3*  The  plaintiflF  had  writ  to  the  hi/hop^  which  was  returned  not  S.  P.  AnA 

ferved^  €5*  alias  Isf  pluries  awarded^    iJr.  Quare  Impedit,  pi.  123.  Jjj^*^ 

cites  5  £•  4*  115*  tachmiirt 

agamft  tbe 
bifllOp,  if  oted  be.  F.  N.  B.  3^.  (C).— Note,  on  this  writ  there  lies  an  alias^  pluriet  &  mttachmtm^ 
mod  £iic^B  the  parties  ihail  plead  as  in  t  noa  admifit.  (F)  (N)  38.  ^E)  in  the  new  notes  there  (a)* 

4*  If  the  hing  recovers  in  C.  B.  any  prebend^  or  fub-deancry,  or 
dignity  againjl  the  bijbopy  and  gives  the  fame  by  his  letters  patents  to 
another  clerk,  the  clerk  Jball  Jbew  the  letters  patent  in  C.  B.  and 
thereupon  ihall  have  a  writ  unto  the  bifhop  to  admit  him,  and  to 
indu£t  him  \  and  if  the  clerk  dies  before  he  is  admitted  and  induHedy 
and  the  king  gives  the  fame  by  other  letters  patent  unto  another  clerk, 
that  clerk  fball  have  a  writ  out  of  the  chancery,  dire£ted  unto  the  [  502  ] 
jufticei  of  C.  B.  reciting  the  recovery,  and  how  that  the  other  clerk 
4ied  before  he  was  admitted,  and  that  he  has  now  granted  the 
fame  to  this  clerk  by  his  letters  patent,  commanding  the  jufHces^ 
that  they  fend  another  writ  to  the  bifliop,  that  he  admit  his  clerk^ 
notwithiUnding  the  king's  collation  before  made  to  the  other 
cterlu    F.N.B.  38.  (D). 

5.  Note;  thiswnV  is  exprefsly  judicial,  and  iS^cttiGittfhalliJfue 
met  ^  the  place  where  the  record  is.  If  judgment  be  given  at  the 
nifi  prius  the  JuIHces  of  nifi  prius  (hall  award  the  writ  to  the 
biihop  (yet  it  usems  the  writ  is  not  returnable) ;  and  when  it  ap- 
pe2r8  that  the  record  is  fent  into  C.  B.  it  fliall  iflue  from  thence. 
F.  N.  B.  38.  in  the  new  notes  there  (M.  H.)  cites  Dyer,  194. 

6*  Where  judgment  is  given  in  C.  B.  in  a  quare  impedit,  and 
a  v/fit  of  error  is  brought,  the  Court  of  C.  B.  may  award  a  fuper- 
iedeas  to  the  Mrrit  which  had  been  awarded  there  to  the  bifhop, 
befove  the  writ,  was  delivered,  and  the  King's  Bench  may  award 
the  like.'  Jenk.  206.  pi.  3d. 


sot  Jpe^reiitatliKi 

,  0 

te(A.fc.*)  p^e)  Writ  to  the  Blfliop.   k^tufnhjiheWhop. 

The  Wfliop  [X,  T  jPON  a  writ  to  the  Wfflop,  fox*  the  plaintiiF  awaited  in' 
•ftop^^d  eb  a  fuit  of  quare  impedit  between  cotnmon  perfons,  if  tlie 

makefach  Ordinary  returm^   that  pending  the  quare  impedit,   and  before 

letura,  in-  judgment  it  was  found  ^j^  commifiion  of  melms  wqutrmdum^  tfaat 

lic"ls  not**  ^^^  ^^^^  advowfon,  with  other  lands  of  the  plaintiff,  which 


fcfftM  the  B.  clerk,  the  church  being  then  void,  and  for  3  months  before 

thr*h2roh^  the  delivery  of  the  writ  to  him,  whoih  he  admitted,  &c.  and  fi> 

kmt  ]ftbi  '  ^^c  chttrch  is  mwfuU^  whereby  he  cannot  execute  this  writ,  D.  9 

matttrwbiek  El.  260.  21.  by  the  better  opinion  of  the  Court,  the  ordinary  is 

fl/l^tx'  ^^^  eftopped  to  make  this  return  of  the  title  of  tlic  queen,  and 

clfe  o/not  the  plcnarty  of  the  church  of  his  incumbent  by  any  thing  con-' 

Serving  %  talncd  in  the  record.] 

writs  be 

ftfje^  the  plaintiff  may  Hive  hh  quare  non  admiHt,  and  alfo  fcice  facias  agatnft  the  &ft  and  aev  iacwi* 
bent,  to  have  execution  Acordingly.  D«  260.  a.  p).  21.  Pafch.  9  Efiz.  Baflet's.— Watf.  Cotnp.  Inc. 
Svo«  555.  cap.  28.  cites  S.  C.  And  thedodor  fays,  he  foppoTes  that  in  this  caft  the  firft  dak 
WAS  not  indodedy  and  Ca  the  church  remained  open  to  the  king^s  preiientee,  cUe  hit  iaftttiftion,  Ac. 
Buft  be  fold. 

Andxht  2,  A  man  had  proximam  pnefentationem  by  gfant ;  die  diurch 

Mr/!ra)!w  voided,  %  ^rof^er  frefentedy  and  the  grantee  bfWigbt  ^aart  impab^ 
mrwiiMfmA  and  recovered,  and  tad  tvrk  to  the  hijbopj  who  returned  thett  Aefrt* 
ike  fart  fo'  Jentee  of  the  dijiurber  re/sgned,  and  another  u  in  ;  and  upon  this  the 
mdiTMnr*  plaintiff  h^dfcire  facias  to  have  execution,  notwitliftanding  Ait  it 
auef  againft    be  a  fecond  avoidance  now,  becattfe  he  recovered  the  firfi  tmUecntXi 


that  ht  did 


^  a!**w     *^*  *^  ^^^^^  ^^  *^  defendant  Ihall  not  prejudice  the  pluntiE 
spfL/^ii     *^-  Pi'clcntation,  pi.  33,  cites  21  H.  7.  8. 

for  the  biflkOp  it  only  an  officer  to  the  Court,  and  has  made  hh  retuni|  and  has  no  day  M  Coart;  ht 
ht  Huy  ba%ft  his  fytre  wm  admjt  agaicft  the  hiihop.     Ibid. 


G^idlb.  3*        3.  In  quare  impedit  it  was  found  for  the  phdntiff,  and  a 

pi.  7*^*a^ .    iffued  to  the  bifliop,  which  was  not  returned ^  upon  an  edieu  bioiigIiC» 

S.  c.     the  bijbop  returned  that  after  judgment  given  in  the  quart  ia^edk^ 

WatCCMDp.  the  fame  *  incumbent,  ogmnf  whom  the  aSHon  wasbrmigbt^  watfn* 

549/s7o-    f^^^^^»  inftituted,  and  induced  into  the  fame  church;  anJfi  tk 

(hess.  c.     church  is  full.     The  queftion  was  if  this  was  a  good  retom,  aod 

*[  5^3  ]  ^  ^^^  often  debated.     It  was  adjudged  that  the  return  of  the 

bifhop  was  not  good,  and  he  was  fined  10 1.  and  ajCotf  oMm 

awarded^  upon  pain  of  100 1.     3  Le.  138.  pi.  1 98.  Mich.  28  Elis* 

Moor  V.  Bifliop  of  Norwich. 

Wttf.Comp.       4.  In  quare  impedit  judgment  was  given  for  the  plaintiff,  wh9 

c^aoi^xS.  was  prcfented  to  a  church  void  by  fimony ;  whereupon  a  writ  wis 

cifiBs  s.  a     awarded  to  the  bifliop  of  Winchefter,  who  returned,  fiat  bt^ 

the  writ  received^  viz*  fuch  a  day  (which  was  after  the  judgmoiK} 

the  church  was  full  by  prefentation  out  of  the  court  of  wards,  ietaij/i 

s  livery  w0t  not  fuat.    It  was  faid  thefic  retura«  Of  the  church 


leing  full  before  the  receipt  of  the  writs,  are  aliRraya  mle3  to  be 
infufficient;  for  the  biihop  ought  to  execute  the  writ  when  it 
comes  to  him.^  and  cites  9  Eltz.  Dyer,  [i6o.  pi.  .2*  Bailet's  caOeJ 
and  1 8  £.  4.  7.  but  fays  the  difference  here  is  that  the  king  pre- 
fented.  And  Haryey  J.  being  only  prefcnt,  agreed  that  the  judg- 
9ient  ought  to  be  executed.  Whereupon  it  was  agreed,  that  the 
biihop  ihouid.  have  day  to  amewi  his  reiurtty  not  that  a  new  writ 
ihottid  be  taken,  Het.  130.  Mich.  4  Car.  C.  B.  Sir  John  Hall's 
cafe.  ■  And  jt  being  moved  again  in  the  term  following,  it  was ' 
held  by  Yelverton  and  Richardfon,  that  the  biihop  ought.to  obey 
the  king's  writ.    Het.  131.  S.C. 

5*  If  ft  CQmmon  perfon  recovers^  and  has  a  writ  to  the  blfhopt 
and 'the  ordinary  returns  that  it  is  full  before  of  bis  own  prefentment^ 
it  b  good^  as. if  one.  recovers^  he  may  enter,  if  he  will,  with- 
Qiut  a  .writ  of  executioa.  to  the  flieriff.  Het  i  jou  in  Sir  John 
Hall's  cafe. 


(E.  c)    Writ  to  the  Bifhop  to  remove.    Who  (hall  be 
removed.  \In  what  Cafes  by  yudgment  without  WritJ\ 

[i,  |F  a  mai;i  recovers  againft  the  patron^  leaving  out  the  incumbent^  S.  P.  6 Rep. 

he  (hajl  not  ouft  Uie  incumbent,  becaufe  he  was  not  party  Boi(Wcir« 
to  the  fo^t ;  fpr  he  (hall  not  be  oufted  without  anfwer*    *  9  H.  6.  cafe— . 

56.  fe.  IJub.  t  19  H.  6.  68.  b.]  S.  P.  Cro.  T. 

93.  ID  cafe 
«f  Lancalfer  ¥.  L6Mre.-:--«S.  P.  |enk.  281*  pi.  7.  fays  it  wis  agreed  bythejuftlcw  of  both  benches.— 
S.  P.  J^oii^  ^3fr.pl«  36.7— Incumbent  that  it  is  zfiranitr^  flijll  npc  be  oufted  by  writ  to  the  biihop 
vtitbout  kire  faciau  Sid..93.  Hall  ».  Broad — S.  P.  Br.  Quare  Impedit,  pJ.  49.  cites  7  H.  4.  34.  36. 
Per  Hnfoy  tnd  if  the  incumbent  be  oufted,  he  ihatl  reccver  by  the  f/uuual  /^w.— *  Br.  Ibid.  pi.  6* 
dtca S, C.    ■■■      -f-  Br.  Quaie  Impeait,  pi.  79.  cites S.  C*  and  P.  ' 

Brooke  fays,  that  it  fcems  that  where  one  rtioven  in  quart  imf;edif  $gMtft  tht  p4^9n  alime^  mfkbmt 
9Mrmg  the  itKumSent,  that  this  recovery  will  hold  him  in  poflR-flion,  though  the  Incumbent  fhall  not  b« 
Rmoved,   becaufe  he  recovers  the  prefenution ;   quod  fuflicit*     Br.  C^are  Impedit,  pi.  39.   cites 

[2.  But  if  a  man  recovers  againjl  the  patron^  he  fliall  ouft  the  ®*'-  Q^*"* 
Incumbent  ^r^«/^i  Z'y  the  fame  patron  pending  theivrity  becaufe  the  'T^Vi'trs^s' 
recovcror  could  not  name  him  in  the  writ.  19  H.  6.  68.  b.  Co.  6,  c^^~s.  p. ' 

BOSWELL,  51.  b.]  Tcnk.  181. 

pi.  7.  fay  J  it 
*u  agreed  by  the  juftices  of  both  benches.— S.  P.  Jcnk.  234.  pi.  3^.—2  Inft.  257. — Contra  per 
Twililen  J.  who  faid.  and  it  was  not  denied  by  any,  that  a  yit'm  (hall  not  go  without  a  Jclre  faciat 
a^atnft  the  incumbent ;  for  ret  tmer  alios  a£la  alteri  nocerc  non  djbct,  and  to  ftrip  one  of  his  porfi/fi  n 
Withoot  adion  would  be  inconvenient;  for  he  ha«  no  day  in  court,  and  it  would  encourage  vexatious 
aftioM ;  and  he  faid  that  Boswzll*s  cafe  had  been  often  denied  ;  and  he  knew  that  writ  of  error  wasr  « 
brought  to  rcverfe  it,  ^nd  error  in  Jaw  afligncd,  but  the  writ  abated  ;  and  Lord  Coke  in  the  end  of 
the  cafe  fcems  to'con<\itc  the  prmcipal  judgment.  Sid.  93, 94.  in  cafe  of  Hail  v.  Broad.— Watf.  Comp* 
Jflc  8vo.  535.  cap.  %%,  \ 

• 

[3.  If  a  fhanger  ufurps  iy  prefentment  pending  the  nvrit  of  quare    f  504  ] 
tmpedit^  his  clerk  fhall  be  removed  by  the  judgment  in  tlie  quare  '^  i*»«  »"- 
impedit.l  ^"'?*»^"'  J* 

*  -*  prefcn.edby 

fhe  Pendant  pendente  brevi,  he  ihaH  be  removed,  but  not  if  he  b:  prefented  by  a  ftranger,  without /c/rv 
fiaau    Cro.  J.  94«  Mich*  3  Jac.  in  cafe  of  Laocafter  t.  Lowe. 

Voj..  XVII.  P  p  [4,  Sq 


<  »  /^  1  > 


1«4 

f  4*  ft  if  die  iiif  pr^iM^  mrliNMf  di^ 

dit  agsunft  modier  tfiftorber,  and  die  cbrk  rf  tbe  Hmg  is  imfHiwkJ 

0iid  mitt£Ud^  yet  he  fiiaH  be  leaiovied  by  judgment  in  the  ^rae 

impedit.    Co.  6*  Boswell,  51.  Rdbtved.] 

r     ^'     'I      [5*  &  the  ki$ig  frefenU  to  ny  church,  aiid  die  cUrk  is  itj/HfiOgi, 

FoL  391*    whereupon  I  bring  qtsare  impedit  Mgaim/l  tbs  incumitm  mh  (as  i 

^;;2^  ought)  «^d^£/*£/  r&  l«5f  ^.>r/  ffr  <;*«*  ^j*^ 

Inc.  8fo.  A^  tnduSiedj  who  u  tnduBsd^  yet  this  clerk  ihali  be  reaotetf  by 
533.cap.1S.  die  judgment  in  the  quare  impedk.    Co*  6.  Bosweix»  51*] 

45.  S.  C.  MVfedf  by  which  the  king  prefents^  and  hu  clerk  ttyhhiUd  ani  m- 
by  namtof  duSsd^  and  after  die  mdawtj  u  rev€rf$d%  atnltbe  fUamAf  rwamers 
^^J2l^  in  die  quare  impedit,  he  fliafl  remove  die  incumbeiit  of  the  kint  \ 
Ooidib.  103  for  now  by  the  rererfal  of  the  oudawry  die  prefentment  of  the 
t0105.pl.  king  was  withoat  title.  30IQ.B.  R.  Cornwall's  •cafe.  Adjudged. 
2;'J;f;,T  CUed  M.  3  Ja.  B.  RO 

pi  215.  S.  C  Watf.  Comp.  Inc.  Sto.  533.  cap.  %%.  cites  S.  C. 

WatTComp.      [7.  If  ifts9  potfom  prefint^  and  the  t^h^p  rtfi^m  hit  Aeir  fkfisf 

5«'cap?*»S.  ^^  ^'  patron  brings  quare  impedit^  and  pending  tie  «WTr  the  itier 

cites  s.  c.    y^  0  duplen  querela  in  the  iirches  againft  the  hifliop^  upon  whidi 

S4o.  57X.  pL  procefs  is  made,  and  upon  default  of  the  btfliop  the  arM^hp  re^ 

Adjudnd^'    ^^^^^  ^^  ^^^  of  this  patron,  and  he  is  infkituted  and  indmBed^  and 

accoi^iivly.  hi  by  Jin  months y  and  after  the  plmntlf  in  the  fuareimpeeEi  reemxrsp 

he  by  writ  to  the  btih<^  (hall  remoire  the  incumbent  of  ibe^dier 

patron  who  comes  in  pending  the  writ.   Tr.  41  EL  6.  R.  bclween 

Bemnet  and  Edwaeds  adjudged.    M.  3  Ja.  fi.  R.  dted.] 

In  this  cafe       [g.  If  the  Ung  ufurps  upm  me,  and  his  clerk  is  tnftittited  and  tm- 

t!dWh!d^    i/tf^^i/,  agsunft  whom  I  brine  a  quare  impedit^  and  pimdJu^g  tie 

ham,  fer-     writ  the  incumbetU  rejignsy  and  the  king  prefenSs  amther^  who  is  aUb 

jMitiorcht  inftituted  and  indmB^  and  then  I  recover  after  fix  tBondni  in 

?M^*arba,  ^^'^  ^^^<^>  ^P^'^  *  ^"^^^  ^^  ^^^  bifhop  for  mc,  the  laft  inrumhmt  of 

.  Geraniac  '  the  king,  uiough  he  has  been  in  by  6  months,  Ihall  be  lemowd, 

torneyg^     bccaufc  hc  comcs  in  pendente  lite.    Contra  D.  21  EL  364.  2t.J 

Bromiey  folkitor  were  of  optnioi^  that  be  is  not  removeaMe  by  this  jadgneat,  becavfe  he  mm  mC 
party  nor  privy  thereto*  nor  to  the  writ;  bat  Lord  Dyer  fiiys  it  feeni  chat  this  opfauoa  it  mm  y^h 
thouf h  there  were  lo  incumbents  fncceffively,  peikdcnte  lite,  &c  D.  364.  pi.  ftS.— S.  C.  ctfli4  by  Gsh^ 
who  fsid  that  he  had  known  it  to'  be  adjud^  according  to  the  opifiion  of  Dyer.  Roll.  R.  si 3.  Tiin. 
13  Tac.  B.  R«  in  cafe  of  Harris  r.  Auften. 

Quare  impedit  againft  parfon,  patron,  and  ordinal} ,  Mndfeadmg  futr*  '^tf^  ^  f^'f'^  'fftwrft  ■■^ 
the  ordinary  gave  notice  to  the  patron,  and  afterwards  the  tdimary  kj  la^fiSjfg^ftmtm  tk^jfm  mtmJ^ 
that  refigned)  and  afterwards  the  plaintilF  had  judgflMoC  \  it  was  held  that  beca«|b  the  laoM^M^pibaat  it 
in  by  a  iww  titU^  vis.  by  lapfe,  and  tlie  fune  perfoo  againft  whom  the  racoitiy  wai  ha4f  and  chat  t|MHiA 
to  the  Court,  he  ihould  be  removed.  Per  Windham.  3  Le.  1 3S.  pi.  tSS.  id  the  cafe  of  Moor  v.  mikm 
of  Norwich,  cites  Lo.  5  E.  4.  ti  5,  1 16.  and  itfen  to  9  Elit.  D.  ft^*  St  %t  Elw.  D.  36^.  Wafc 
Comp.  inc.  8vo.  531.  cap.  aS.  cites  S.  C— Watf.  Comp.  lac  Svow  55^^  cap.  ftS.  csiea  S.  Co 

Cm.  J.  93.  [9.  Pending  a  quart  impedit  againft  J.  S.'  if  a  jfranger  pitfiafts 
l»mt^  ^n>/v^r  upon  good  title,  mud  his  derk^  admitted,  inftituted,  wsAia^ 
I^aocafterv.  duEled,  and  after  the  ^intiff  recoverSf  yet  he  ihall  noC4|psnov€  this 

l^««* incumbent.    M.  3  Ja.  B.  K.  Boswell's  cafe.    P.  x  J«.  B.  dubi* 

l^^^T^  tatur  18  H.  7.  Kell.  49.  per  Curiam,  becaufe  he  is  a  ftia^e^ 


C34.c^.ft8.  the  recovery.] 

CllittS.G.— 

Achriogs  fBWt  impdiC^aft  B.  a^  diea  the d^l  ^ C  «pI» i^ptft  d^k 
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[lo.  So  if  the  firafwhr  prefenis  the  fatm  defendant  ubon  good  title  Wtf£Conp. 
femdmr  tie  nvrit^  yet  £e  (hall  not  be  removed^  though  he  be  ad-  Jl?  ^'^i 
judged  a  difturber  upon  the  firft  prefentment  upon  which  the  citn  ^c.  * 
.quare  impedit  is  brought*     M.  3  Ja.  B.  R.  Boswbll's  cafe 
contra.] 

£li«  If  A.feifedofa  manor  to  fviUb  an  advowfon  is  appendant,  WatfCompi 
be  outlawed  in  a  perjfonal  aBion^  and  a/ier  the  church  voids,  and  A.  ^^  ^*  - 
frefents  his  clerk,  and  the  bifliop  upon  a  difturbance  made  by  B.  cicm  sTc. 
who  pretends  fome  title  thereto,  refuies  to  admit,  M^ereupon  A. 
Irings  his  quare  impedit  agoing  the  bi/hop  and  B.  and  declares  there* 
in,  and  after  the  king  prejents  B.  upon  the  outlawry  of  A.  upon 
which  prefentment  B  is  admitted,  inftituted,  and  induBed,  and 
after  the  outlawry  is  rever/cd,  and  all  this  appears  upon  pleading  ; 
in  this  cafe  A.  iball  have  judgment  againft  B.  becaufe  he  comes 
in,  pending  the  writ,  upon  a  title  which  is  avoided  alfo  pending 
the  writ;-  and  alfo  becanfe  B*  was  not  incumbent  at  the  time  of 
the  writ  purcbafed,  and  fo  could  not  plead  to  the  title.     Mich* 
16  Car.  B.  between  Risby  and  Fowls.    Adjudged  per  Curiam.] 

[i2.  In  a  quare  impedit  againft  B.  if  the  plaintiff  be  nonfuitea^ 
whereupon  B.  has  a  writ  to  thebjAop^  who  was  not  party  to  the  writ 
of  ^iare  impe^t  s  in  this  cafe,  though  the  bi/h^  had  collated  before 
the  wrkferved,  yet  inafmuch  as  he  had  not  collated  before  thejudg*» 
ment  firthe  writ  to  the  biihop,  which  was  within  tne  6  months^ 
the  cleikof  the  biihop  (hall  be  removed.   Co.  Maena  Charta,  363.] 

[13.  If  a  man  recovers  in  a  quare  impedit  agatn/l patron  and  in* 
mmbesU  within  the  6  months,  be  fliall  remove  tbie  incumbent.    ^^19^ 

.i9H.6.68.bo  ;:^r^ 


it  iciMvad  ly  tbt  judprnt  witfaottt  any  mnovil  kj  writ  to  the  bUhflf*    RolU  R*  ua« 
M  the  caft  of  Haois  v.  Auftjji* 

[14.  &  if  a  man  brings  quare  impedit  againft  patron  and  incum*  W«CC<wi^ 
bent  within  the  6  months ,  and  recovers  after  the  6  months  paft,  yet  •^cjip!»S. 
he  (hall  remove  the  incumbent.    39  S.  3.  15.  Adjudged. J    ,         ciceas.c. ' 

^•r  if  the 
^oate  impedit  be  knugbt  afiir  tht  6  wuatbt^  the  iaciunbeat  ihall  not  be  leaoted.   Roil.  R.  1 1 1 •   Hanis 
V.  Aowtn* 


patron 


[15.  In  an  affife  of  darrein  prefentment  or  quare  impedit  again/l  Cm.C.  34'* 
tron  and  incumbent  brought  after  the  6  months  paft,  if  the  defend*  Jtiop^Tst! 
ants  do  not  plead,  fcUicet,  the  plenarty  by  6  months  before  the  aBion  I>avid,Ow«A 
brought,  but  pleads  other  matter  in  bar,  upon  which  iflue  b  joined  *^  P»tch. 
and  a  ytetHOL  for  the  plaintiff,  the  incumbent  (hall  be  removed  h[d^^' 
upon  the  judgment  upon  this  vercUBs  becaufe  the  incumbent  was  Io.33a33s. 
party  to  the  writ,  and  might  have  pleaded  it,  and  did  not  do  it.  \^  ^*  ^^ 
H.  9  Car.  B.  R.  between  the  Bifhop  of  St.  David  and  Lor'fe.  Satwulvd!: 
Adjudged  in  writ  of  error  upon  a  judgment  in  an  a(rife  of  darrein  judged.— 
prefentment  in  Wales ;  and  the  firft  judgment  affirmed,  in  which  J^^^'-Conip. 
it  was  not  inquired  when  the  church  became  void,  but  quod  tempus  531.0^^*28. 
femeftre  modo  tranfvit,  and  yet  for  the  reafon  afprefaid  not  material  citas.  c. 
to  DC  inquired )  and  alfo  becaufe  when  the  jury  found  quod  tern* 

P  p  a  pus 
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pu^  femeftre  modo  tranfivit  and  damages  to  half  a  years  itJB^k 

intended  that  tie  6  mantis  paffed  pending  the  vrritf  and  not  bcfoit 

the  a£lion  brought.     H.  8  Car.  B.  Rot.  454.] 

^     [  16.  If  a  main  brings  a  quare  impeditf  the  church  being  fuB  of  his 

etun  pre/entmentf  and  the  title  \s  found  for  the  defendant^  yet  he  fiuB 

not  remove  the  clerk  of  the  plaintiff}  becaufe  he  might  have  abated 

[  506  ]]    the  writf  becaufe  the  church  was  full  of  the  prefentment  of  the 

plaintiff  himfelf  the  day  of  the  writ  purchafcd.    19  U.  6.  68.  b.] 

In  quare  j*^.  Where  a  man  recovers  in  quare  impedit,  and  a  clerk  is  in 

JXS^yV^  *y  ^  ^*  h  ^^P/^»  *cre  he  fhall  not  be  removed  j  therefore  it 

€W€reJ,  and  is  good  to  name  the  bifhop  alfo,  as  it  feems,  and  then  he  fliaU 

'**  '^JI,    "°'  prefent  by  lapfe.  Br.  Quare  Impedit,  pL  79.  dtes  19  H.  6. 68. 

Ixpjei  and  the  plaiatiff  prayed  writ  to  the  bifhop  at  his  peril,  aad  had  it,  aad  teSakd  the  daai^ei  of 
•  yean.    Br.  fixief  al,  Eveique,  pi.  18'.  dtei  24  E.  3.  35. 

18.  In  quare  impedit^  if  the  bifhop  fays y  that  he  did  ml  prefent  bj 
hpfe^  and  claims  nothing  but  as  ordinary ^  the  plaintiff  may  pray  judg- 
ment, and  (hall  recover  the  prefentment.     Per  Pafton.    Mark- 
ham  faid,  this  is  true,  but  he  fhall  not  have  writ  to  the  bifhop. 
Brook  fays,  the  reafon  feems  to  be,  inafmuch  as  he  fhall  not  re- 
move the  bifhop's  clerk.     Br.  Brief  al.  Evefque,    pi.  14.  cites 
"21  H.  6.  45.  &  22  H.  6.  28,  29. 
•  ?,'^'/J^    •      ^9*   ff^^^f"^  ^^^^  i^  foutid  for  the  ling  after  the  collation  by  laffi^ 
'  j»<  prem-    .there  the  incumbent  fhall  be  removed  \  but  not  without  quare  im- 
^iceche       .pedit   taken,    as   appears   there.     Br.  Encumbent,    pi.  6-  citci 
^^s^    .14H.  7.21,22. 

nullum  tern-      -r  /  j 

^AU  (Xciurit  regi.    Br.  Quare  Impedit,  pi.  91.  dees  14  H.  7.  21.   15  H.  7.  6.     Per  Hisham. 

20.  "Where  a  patronage  is  gained  by  the  prefentation,  admifSoo, 

and  itiditution  of  a  clerk,  the  patron  mud  be  named  widi  the  ' 

cumbent  in  the  quare  impedit ;  and  if  the  incumbent  be  mi 

ht  fhall  not  be  removed.    Jenk.  200.  pi.  18.  fays,  it  was  fo  refolvcd. 

^  '^M'**h.      ^^'  ^*  ^*  and  J.  P.  brought  a  writ  of  error  againfl  the  bifhop 

is!^  iQ  El.  ®^  ^*  ^^^  Blower  upon  a  recovery  had  in  a  'writ  of  deceit  by  the  fad 

S.  c.  that  bi/hop  and  Blower  againfl  the  fnid  R.  JF.  and  J.  P-for  that  the  faid 

?eV\he^a"r"  ^'  ^^'  ^"^^  ^i^^ot^  brought  a  quare  impedit  againfl  the  faid  B.  and 

0**24,  aifd*  a  ^^^ift'^y  ,^^^  had  recovered  againfl  them  by  default^    vshatufen 

mere  lay-       R,  W.  had  a  writ  to  the  meiropjlitan  to  admit  his  clerks  and  in  the 

ahewfiTe^     wn/  of  deceit  judgment  was  given  for  the  plaintiffs  :  for  it  was  found 

whQRupon  a  ^^^  ^^^  fummous  was  the  Friday  to  appear  the  Tuefday  after, 

cit^n  was   and  fo  an  infufficient  fummons  ;  and  in  that  writ  of  deceit  the  dc- 

ilw*ddk^/'^   iendants  W.  and  P.  pleaded,  that  the  incumbent  was  deprived  of 

ga  esto  de-    ^^^  benefice  in  the  court  of  audie:nce,  which  fentence  was  affirmed 

^rivehim,     upon  appeal  before  the  delegates;  and  notwithflanding  that  plea, 

wbklTR.w.  J"^g"^*^^^t  was  given  againft  W.  and  P.  defendants  in  the  faid  writ 

Wought     '  of  deceit  5  and  upon  that  judgment  this  writ  of  error  was  broagbc» 

juareirapc-   and  among  other  tilings  it  was  afjigned  for  error ^  that  uponfu^^ 

the  biAop      ^^^^  made  after  verdi^,  that  B.  was  incumbent  astd  in^  of  the  pre* 

•f  H.  and     fentment  of  the" Lord  Stafford^  and  that  he  was  removed^  and  that 

^'•^T''  w     ^*^i^^  '^^''^  ^*  h  ''^^  recovery  in  the  quare  impedit  by  default^  a 

clerk,  aiKi     -^^^^  '^  l^  bi/hop  was.  awarded  without  any  fcire  facias  againfl  Grf* 


3^reftrttafion*  505 

fin;  for  he  is  pofleflbr,  and  fo  the  ftatutc  of  25  £•  3.  calls  him,  lecAmcdby 
and  gives  him  authority  to  plead  againft  the  king,  and  every  fcleafe  ^^^^^  •^ 
or  confirmation  made  tabim  is  good.     But  to  thi^it  wa?  anfwered,  d-,ft,ff*,ami  / 
that  as  to  the  fcite  facias  there  needs  nope  here  ajpinft  the  nevj  tn-^  writ  to  the 
cumbent,  for  he  comes  in  pfndtint  the  wr/V,  and  that  appears  by  the  *»«^P*»''- 
record  ;  but  if  he  had  been  in  before  the  writ  brought,  then  a  fcire  move  B.and 
facias  wouhl  lie,  and  cited  gH.  t>.'  it  was  adjourned.  Le.  293,  294,  ■dmit  the 
295.  pi.  402.   HiU.  27  Eiiz,  B.  R.  WiUiams  v.  Blower.  "^^^^ 

K.  W. 
hereupon  onr  GrifSn  was  admitted,  inf^ituted,  and  indued.  The  bifliop  and  B.  brooght  a  writ  of 
deceit  in  C.  B.  agiinft  R.  W.  and  the  iheriff,  and  fummonen  for  non  fummons;  R<  W.  and  tho 
fcmmonen  appear,  but  not  the  fliertff.  The  Ainuaoners  being  examiaed,  denied  that  there  wa  an/ 
fufHcieot  fummons,  by  reafon  of  the  ihortnefs  of  the  time  and  the  d.ftance  ol  the  place,  the  benefice 
lying  a  ^ales.  R.  W.  pleaded  in  bar  of  thit  writ  of  aeceit,  this  difability  of  B.  and  fentence  of 
depPYation  by  the  delegates,  fuppofing  thereby  that  be  cannot  be  reftored  to  his  firil  tide  and  incereit 
io  the  chtiichy  &c.  Ihe  biih'^p  and  B.  de^iurred.  And  noie,  tht&  was  pleaded  in  bar  as  well  againft 
the  b  (hop  as  againft  B.  and  fu  not  good;  wheteupon  judgment  was  g>ven,  that  the  firft  judgment 
be  fee  iHiie,.  and  che  i)liintift';>  reAjrtfd  to  all  which  they  ioit,  8cz,  For  the  inumbency  is  hot  in  qufftion^ 
kkt  tte  Ji/htrtence  of  tht  ffawtif  in  tie  ^uart  imptdit  to  prefenc  to  the  church,  which  was  vuid  by 
the  fuppcfjl  of  the  writ ;  and  the  matter  of  tbt  Jeprhjation  an^  rerpval  of  B,  from  the  church  ft  not  in 
fMiJIion  by  this  recovery  in  quart  imp  dit  by  tbedefendjnt^  by  tvb.cb  •  the  p/ain.'ijfs  •»  this  lurit  of  deceit  were 
djwiriji^j,  &c.  .  And  upon  tiiisjudgmeaC  R.  W.  brought  wr.t  of  error,  and  the  judgment  was  reverfed^ 
lAat  not  for  any  matter  in  law.  D.  353.  b.  3^4*  a.  p)  30,  31.  Mich.  i<\  Sc  19  Elis.  Blower  y.  WiU 
llama.  -*— ibid.  Marg.  3^4.  a.  pi.  .;i.  i'lyi*  ianote,  that  hs  wa»  mt  refiored  to  the  incumbency  again  in 
the  -writ  of  dtctity  becaufe  he  did  not  kje  it  by  the  juppojal  of  tbt  wnt  of^uare  impedit,  wh:cb  fu^fofed  the 
church  to  be  void, 

22.  If  the,  clerk  rffmet  in  under  the  title  of  the  plaintiffs  andfince  Whatever 
the  famey  he  ftiall  be  removed  ;  but  if  he  come  in  by  title  para-  j^^"//" 
mounts  he  ihall  not  be  removed.     And  for  that  the  clerk  comes  admitted afi. 
in  hanging  the  writ,  it  feems  that  he  (hall  be  removed.     Per  An-  rertheaaion 
derfon  Ch.  J.  quod  Periam  J.  conceffit.    Goldfb.  105.  in  the  cafe  ^^^whl^""' 
of  Beverly  v.  Cornwall.  the  tu/e  of 

the  patron  is 
pm-amomat  the  title  of  the  plaintijf,  fucb  prefentee  ihall  be  removed  upon  a  recovery  by  the  plaintiff*. 
Per  Anderfon  Ch.  J.  3  Le.  139.  pi.  i83.  Mich.  28  £liz.  L.  B.  in  the  ca£:  of  Moore  v.  the  Biibop 
of  Norwich.         S,.  C.  U  P.  by  Anoeifon.     Goldlh«  3*  pi.  7* 

23.  If  the  king  recovers  his  prefentment  unto  a  church,  and  has  -^•^itap- 
a  larit  to  the  bilhop,  &c.  to  remove  the  other's  incumbent,  for  whichi  SteRegiftcr, 
the  incumbent  fueth  an  appeal  in  tiie  Archbifhop's  Court,  &c.  by  thai  another 
reafon  whertof  the  archhifiop  fendeth  a  prohibitiott  that  he  do  not  *•««»'•/'«'- 
admit  the  king's  clerk  pendant  the  appeal ^  &c.  then  the  king  /hall  coy^rethhis 
have  a  writ  dire£led  to  the  archbi/hop  and  his  officers  to  take  off  hif  prc<cnrment, 
inhibition,  and  that  they  do  nothing,  nor  fufFer  any  thing  to  be  ^^  ^^^rj^^ 
done  by- others,  in  derogation  of  the  Cfown  or  of  the  king's  right;  pTutM 
and  (hall  have  another  writ  againfi  the  incumbent^  that  he  do  not  juch  wntt  of 
profecute  fuch  appeals,  provocations,  or  other  procefs  or  impedi-  JJJ'j'^'j^jl^'J!'*. 
ments.     And  alfo  the  king  may  bavc  an  attachment  dire£ted  unto  ritual  juogea 
the  flieriiF  againjl" fuch  incumbent^  if  he  go  on  there  after  fuch  pro-  or  the  party, 
hibhion  dircfted  unto  him.     F.  N.  B.  43^  (A).  ,_  t^^^^^ 

ceed,  of  pro^  cute  fuch,  Set.  ahd'alib  attachment  againft  them  if  th«y  U^  ftc.^  F.  N.  B.  43«  (B). 

24.  Le^urer  was  reaioved  for  not' officiating,  in  perfon  as  ibefoun* 
iation  requited..    MS^  T^.  &c.  cites  1 720.  Philips  v.  Walter. 

For  more  of  ^SrefeiuattOn  in  general,  fee  aUbOtofon,  Colla^ 
tiortj  ^iiilOnP,  and' other  proper  titles, 
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(A)  i&terttmjptfatt 


I 


F  AteU^Jinh  bejaimd  fea  at  the  death  ef  the  ane^^  and 
the  yoMngi^  enhrs  itUo  the  land,  he  is  not  account  in  bw 
41  dijH/or  i  becaufe  die  law  prefumes,  that  he  preferves  the  pofleC- 
fion  for  his  brother  ^  but  if  upon  his  brother's  return  he  keeps 
him  out  of  pofleffion,  then  the  law  looks  upon  him  as  a  difiofar. 
Per  Doderidge.    Lat.  68.  Pafch.  i  Car,  in  Mayow's  cafe. 

a*  Ca/ual  and  accidental  tjiings  are  not  to  be  prefumed,  onkft 
alleged.  Arg.  Hard.  81.  Mich.  1656.  in  the  cafe  of  the  Attor* 
nejr  General  y.  Buckeridge. 

3*  Powel  Juftice  fays,  he  does  not  know  any  cafe  where  a  man 
Aall  be  made  a  tartfeafir  bj  prefumption  only,  a  Lutw.  1568. 
Mich.  4  W.  &  M.  in  cafe  ot  Gwin  v.  Pole. 

4.  Where  the  law  intrufts  perfins  as  (juftices  of  peace)  mnih  fie 
iieecution  ofapoiwr^  the  Court  ought  to  give  credit  to  ^m  in  the 
execution  ot  that  power;  though  if  mey  make  a  failfe  retun 

li  508  ].  whereby  the  party  and  juftice  are  abufed^  they  may  be  puniihcd. 
10  Mod.  382.  Hill.  3  Geo.  B.  R.  the  Queen  v.  Simpfon. 

5.  Odwfa  &  inhonefta  mnfunt  in  lege  prafumenda  i^  infoffp  fad 
fe  babet  ad  bonum  fsf  malum  magis  de  bono  quam  de.mah prafimeadum 
eft.    See  Maxims. 

6.  Semper  pr^fumtur  pro  fententia  &  pro  legitimaiiane  puirorum^ 
See  Maxims. 

7.  Stabit  prafiimpiio  donee  probehtr  in  contrarium.    See  Maxims. 

For  more  of  ^refiuttptfon  in  general,  fee  length  t(  ^fmf , 
Ctfol>  (G^Wtittf  and  other  proper  tides. 
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(A)  Of  Officers  in  Coum  [from  Offices  wdDutUs\. 

^f^''^^  Cl«   f  F  an  aUormy  €fB.R.he  made  a  chunhmsrien  of  a  vmSh 
F.im.39s.  1  be  (hall  have  a  writ  of  priyil^  out  of  B.  R«  ftewBig  Ut 

Pafch.  SI     privilege  to  be  di(charged  thereof  for  his  attendance  in  the  ftid 
ja2;S«»P«  Court.    P,i4Cw*B.R,    Fbux  Wiuqm  being  an  attorney  rf 


B.  IL  was  made  charchwarden  of  Hanwelly  and  rdufed  it»  and 
iie  was  fued  in  the  fpiritaal  court  to  execute  the  faid  office,  and 
prohibition  granted.] 

[2.  Tr.  i;  Car.  B.  R.  Mr*  Baukbr's  cafe  being  eleAed  church-  s.  P.  of  a 
wuden  of  AMermary  in  Londooj  and  fuch  writ  granted.]'  ^Jj  ^^^ 

[[j.  Clerks  qfthe  hfig*s  ctmrts  are  not  nriyileged  fnm  watch  and  kwasigreea 
mford^  for  they  may  find  others  to  do  it  lor  thcfn,  and  there  needs  bytbcw^c^ 
not  any  perfonal.  attendance.    Tr.  15  Car.  B»  R  ia  the  laid  cafe  ^^^f.*' 
of  Barker,  fiud  by  Juftice  Jones.]  ficet  whkii 

require  hit 
perfoDil  and  condmul  attendaiice,  as  chorchwirdeii,  cenSablKy  aad  the  tikey  he  may  hare  hit  privilege  { 
b«t  for  offices  which  was$  he  cxecaud  hy  depotyt  ^od  do  not  rtqaire  attandaaee,  at  vscordcr  and  the 
Sikey  (fiQiD  which  the  jofticet  theaaftlTes  ihall  not  be  eaempty)  ior  fuch  he  ihall  not  have  hit  privikse* 
RIar.  30.  pi.  65.  Trio*  15  Car.  Anon. 

4«  An  attomi}  of  B.  R.  was  elected  tytJnngman  of  Taunton,  in  ^  ^<>rt 
which  town  a  cuftatn  is  pretended|  thtit  every  onejbould  j<conftable  i"|[«/'**** 
or  tythingman  fn  Us  turtty  according  to  their  feveral  bcufes^  and  he  casi  ;  hot 
having  purcha/ed  two  houfes  in  the  town  was  chofcn  tytninraian  at  .'^  ^"« 
the  Icet  there ;  he  brought  his  writ  of  privilege  to  be  difcnarged ;  p^rti*/  **" 
becaufe  he  is  to  be  attendant  in  B.  R.    It  was  moved^  that  it  migl^t 
Xtot  be  allowed,  becaufe  here  was  a  fpecial  cuftom,  and  fhould  an 
attorney  purchafe  many  houfes,  there  might  not  be  perfons  enough 
to  do  the  fervice,  as  nere  he  haQ  adually  purchafed  feven.    But 
all  the  Court  held,  that  this  cannot  be  a  good  cuftom ;  for  then  a 
-woman,  being  an  inhabitant  in  one  of  the  faid  houfes,  it  might 
come  to  her  courfe  to  be  conftable,  which  the  law  will  not  allow. 
It  was  ordered,   that  he  be  difcharged.     Cro.  C.  389.  Mich* 
JO  Car.  B.  R.  Proufe's  cafe. 

^.  S.  an  attorney  of  B.  R.  having  land  within  the  manpr  of  H.  [  509  ^ 
In  the  county  of  Middlefei,  ratione  tenurae,  ought  to  ferve  as  reeve  Though  it 
when  ele£led,  and  he  being  now  elefted,  prayed  a  writ  of  privilege  ^'^^jl^^ 
that  he  (hould  not  be  compelled  to  gather  the  rents  of  the  hrd^  and  to  wai  a  copy. 
tare  in  that  office  ;  per  Keiling  Ch.  J.  this  writ  lies  here,  and  is  a  ^^**^^J*^ 
.ftronger  cafe  than  Prousb's  cafe.  Cro.  Car.  389.  Twiiden  J.  5,^1,1]  t^ 
faidy  a  tenure  may  be  created  to  fuch  intent  to  collect  the  rents  of  j^rve,  as  a 
the  lord  \  et  adjornatur.    Raym.  179.  Pafch.  21  Car.  a.    Stone's  ^!f^^{ 

Cafe«  cftacecie- 

ated  by  the 
Ihsiw  CttAofliy  md  thoagh  it  waa  alio  faid,  that  lie  might  execate  thia  hy  depnty*  yet  the  Coorc  granted 
the  wrU{  for  to  the  ift,  it  waa  raid,  that  Che  pr'tTikge  of  thia  Coon  ia  aa  aadeat  aa  the  cuftom  of 
any  manor}  and  to  the  ad,  lie  ia  lefpoofible  for  hii  deputy.    J.cv.  265.  &•  C.         1  Veat.  i6.  dr 

6.  Snch  as  have  privilege  of  Chancery  fometimes  have  a  fuper-  CarC  Canc. 
fedeas  of  privilege  granted  them  as  a  protedion  $  the  moft  exten*  J^^^^  '^' 
five  of  which  fort  contains  both  an  injunBkn  and  fuperfedeas^  di- 
re£led  to  all  and  fingular  juftices,  judres,  iheriffs,  &c.'  enjoininj^ 
them  nd  t§  molefi  or  vex  a  clerk  of  one  of  th«  fix  clerks  of  this  Court 
in  his  privileges,  and  (among  other  things)  not  to  put,  or  chufehim 
htto  hny  office  of  colleBor^  churchtoarden,  or  other  common  trouble- 
fomc  omce ;  and  if  any  diftrefs  has  been  made  upon  him  on  that 
Kcovnty  without  debyfordeafe  it.    P.  R.  C.  287^  288* 

Pp4 


509  JPtliiflfegr. 

(A.  2)    Of  otber  Perforis. 

that  he     '  ^e  prefcribed  to  have  a  leet.     A.  an  alderman  ofLtrndtn  fned 

might  exe-  wtthin  the  precinffs  thereof,  and  was  prefented  by  the  homage  t9  h 
S^plyXa  '^^'^f  ^J''>  ^"^  *«  prefentment  was  removed  by  certiorari  into  B.  R. 
hib  perfcnai  ^^^  the  alderman  was  difchar^cd ;  bccaufe  he  was  obliged  as  aldcr- 
•ttendincc  man  to  be  prcfent  at  London  for  the  government  of  the  citf. 
ficcbyZ"  J^'  4<i*-  P^-  4.  Trin.  16  Car.    Br.  Alderman  Abdy's  cafe. 

cnftom  of  the  manor,  yet non  allocatur;  and  thercuoon  a  writ  was  awarded  to  be  diceaod  to tbe  M 
of  the  manor  to  difcharge  him.    Cro.  C.  585.  pi.  3.  ,6  Car.   B.  R.    S.  C. 


Ler.  133, 


S.  c/^^*  ^'  Captain  of  the  guards  is  not  privileged  from  being  reew  of  a 

manor.  Sid.  355.  Hill.  19  &  20  Car.  2,  Sir  Walter  Vane's  cafe. 
3.  A  do^or  of  phyftc  was  chofe  conJlabUy  and  the  Court  thought 
perfons  of  quality  fhould  be  privileged  againft  fuch  offices,  an4 
therefore  made  a  rule  that  he  fhould  be  difcharged  of  the  faid 
office  mfi,  &c.  Sid.  43 1 .  Mich,  %i  Car.  2.  B.  R.  The  King  t^ 
Pordich. 

s!^*.'by?he  4-  A  writ  of  privilege  was  prayed  to  excufc  one  from  the  jj^ 
name  of  Dr.  V  ^^P^^ditor  in  the  level  of  Jlomney-marfh  ;  ift.  For  that  he  was 
\^t^^A  ^^  f^^^'^J^^^l porfon.  2dJy,  Bccaufe  all  the  land  he  has  in  the  marfli 
Mod.  isa!  " '"  ^^^^^  ^^^  99  years.  The  writ  was  granted  by  Rainsford  and 
fays  it  was  Morcton  J.  they  only  being  in  court ;  Moreton  for  the  firft  rcafoo, 
thitlh^'  ^u  ^^*"^^^^^  fo^  ^^  Second;  Lev.  303.  Mich.  22  Car,  2.  B.  R, 
#rchdea.       ^^^  Archdeacon  of  Rochefter's  cafe.   Dr.  Lee's  cafe. 

«ufe  Aewnthv  tf''  f  a'''/^".  ^''^  -"d  the  Court  ordered,  tna.  noHce  ihould  be  r^,  mi 
tluld^J^ll^A  ^"^^J  .«»?"id  not  do  the  Jikei  but  afterwards  the  fa,d  two  judge*  luW.  lU  he 
nant  iftv^  ^phf .'/"k  V  "^''^  ^'^'  '^^'  ^«  ^^  ^^^"8  '"  »"fe»  it^fc^s  that  the  te- 
3  AiLi.  fif  r7^  ^^    ^  "^  ^"'  ^*  «^^ — S-  C-  cited  6  AM.  14a  Pafeh. 

f  5  *  ^  ]        5-  ^'i?*  tf«»/ff<fl*/f  was  difcharged  from  ferving  the  cflScc  of  over^ 
r^'^^^^'^.f^^^^  ^w™g  tis  high-conftable(hip.      2  Jon.  46.  Pafch. 
28  Car.  2.     High-conftable  of  Wanftead's  cafe. 

6.  The  king^s  officers,  though  they  may  execute  the  fame  by  de- 
puty, are  privUcged  from  parifli  offices,  though  they  drive  trades  in 
the  fame  parifh,  and  fuch  privilege  is  grantable  out  ofCbaneerju 
well  as  the  Exchequer.  2  Chan.  Rep.  196.  32  Car.  2.  Raymond 
V.  Pariffi  of  St.  Botolph's  Aldgate. 

7.  Note,  B  writ  of  privilege  was  moved  for  to  have  ^l  clergjmmi, 
who  appeared  to  have  no  cure  rffouUy  privileged  from  tlic  office  of 
^  r  iT  ^^^^  ^^'  ^^^  thovigYi  Holt  Ch.  J.  feemed  againft  it.  be 
f  aufchc  thought  their  privilege  of  exemption  was  only  extcndibk  to 
their  fpintual  revenues,  and  if  in  any  cafe  they  were  perfonal,  it 
was  only  from  common  law  offices,  and  fpccially  if  they  were 
without  cure,  as  here  ;  yet  the  other  three  juftices  were  ftron^ 
?«ainft  him ;  but  however,  for  his  lord(hip*s  fatisfadion,  de&td  it 
ihould  be  ftirrcd  again,  6  Mod,  14Q.  Jafch.  3  Ann.  B.  R. 
Anon.  ^ 


(B)     Privilege;     Fcr  what  Caufes. 


npwer  an  oBion  But  if  he    ' 
9H.6.  44.]  '«'«notcom. 


\x*.  iT  a  man  be  arrefted  coming  to  Weftthinjler  io  anj 

-*  therjC,  he  fhall  have  the  privilege.  2  H.  7.  2.  b.  _^  __.  ^.  ^_^.j  . 

Coart  at  Wrilminfter  it  is  otherwlfe  ^  for  if  he  comes  to  I^ndon  in  the  vacation  inefne  becween  the 
being  foed  m  bank  asii  the  arreft  -li  London,  he  thall  not  have  the  privilege.  Br.  Pritiiege,  pi.  34. 
tdtts  z  H.  7:  a.  «  ■  One  dut  WK<oming  tc/  die  Coortof  B.  R«  to  attend  upon  his  caufe,  was  ar* 
arfit4  athewiis  coming,  tnd  was  fotced  to  putiajb^il)  bat  «pon  a|moicioD,.aiid  making  it  To  appear 
to  tbe'Coti.t,  he  and  his  bail  were  both  difcharged.  Hill.  2.  Car  And  the  party  that  arreiled  hrm  ba4 
been  alio  punlihed,  had  he  not  :>retended  thtt  h^  knew  not  that  the  party  came  about  his  bufinefs  de«  • 
pending  in  the  Ccart;  for  the  d>iQg  of  this  was  an  affront  to  .the  Court,  as  well  as  an  injury  to  die 

jnrcy  aireftcd.  L.  P.  R    z  Vol.  369 But  to  h<>ve  the  protefiida  of  the  Court,  the  party  muft 

appear  in  pcrfon,  that  the  Court  may  ezaoninehim,  and  that  they  m  y  be  fatisfied  upon  his  catht  that  kt 
^nu  titSar  f^rofixuttng  «r  defmdtrtg  Jomt.fuu  pending  in  that  Cmrt  wLeo.  he  wai  ixidked.  Glib.  Hift.  of 
C.  B.  167.  . .  .  „ 

^-  £2,  &  if  he  be  znd^^^^eturfung  from  the  .Court,/ he  ftall  heve 
the  privilege.  2  H.  7.  2.  b.] 

[3.  If  a  man  \>Qjued  in  Bank,  and  he  goes  to  another  place  ^y  have  s.  P.  Gilb. 
^  the  Court  to  inquire  for  evidences  concerning  this  mailer,  which  he  Hift.ofCB. 
£as  there,  he  (hall  have -tlic  privilege » if  t  he  be  arrefted  ..there,  pft^'f^.^'cor:. 

■X3  ^*  4*  '*  btj  ..  pos  cum 

.  ■    ^  ^  Caufa,  151.  S.  C* 

£4.  But  in  this  cafe,  if  he  has  not  leave  of  the  Court  to  go  there,  S.  P.  Giib. 
he  Ihali  not  have  the  privilege.     13  H.  4.   i.  b.]  KiiLofCB. 

["5.  If  the  defendant,  in  a  writ  of  trefpafs,  be  arrefted  in  another  Cr.  Privi- 
Court^  in  coming  at  the  return  to  anjixier  the  plaintiffs  he  Ihall  have  '*:^*'  g*' **• 

■  •  •    '1  TT     ^     e\  »%  .  ^  •*'  cues  a.  v>« 

privilege.    4  H,  6.  8.]  &  p.  but 

•    fays,  that  he 
diCmifled  till  they  were  advifed,  quod  nota,  but  that  by  2  H.  5.  cap.  2.  It  is  ena^d,  that  he 
Ibelt  be  cemaocied  where  he  ihall  remain^  and  ihali  not  be  difmined. 

f  6.  If  a  man  be  arrefted  upon  a  writ  returned  in  Bank,  if  he  goes  i"  <"€^  ca*f 
40  miles  out  rf  his  way  to  another  place  to  buy  a  horfe  to  come  to  his  privilecT 
London^  and  he  is  there  arrefted,  yet  he  ihall  have  his  privilege,  if  arrefted  in 

O  H.  6.    7.  b.l  a  town  cor- 

•^  .  poratc  at 

fach  diftabce  }  for  it  may  be  thit  he  went  thither  to  buy  a  horfe,  or  other  things  necclTary  for  his  jour- 
ney.    Br.  Privilege,  pi.  4.  cites  S.  C. 

[7.  If  I  have  an  aBion pending  in  B.  and  my  goods  ^re  arrefed  in  f  51 1  1 

London y  nvhich  ought  not  to  have  t>rivilegey  if  I  render  my  body  voiun^  Br  Privi- 

tarily  to  free  my  goodsy  I  ftiall  not  have  the  privilf  gc,  bccaufe  it  wa^  ^.^^*  ^'^* 

my  own  a£t  to  render  myfelf.     20  H.  6.  3.  b.     Adjudged.]  ifin^iaiti 

agamft  a 
man  in  Londony  bis  ^Wf  tre  (attached  by  tie  cyfiom,  and  he  renders  hh  body  t9  prijon  t»  dijfolve  the  anatb^ 
meittt  yet  he  Aall  have  the  privilege  of  the  bink,  if  he  was  impleaded  there  before,  ootwithiVandinf 
that  the  render  to  prifon  was  his  own  aft ;    for  he  was  in  by  virtue  of  the  plaint.    Br.  Privilege,  pi.  &9« 
citet  38  H.  6.  ii.— ^S.  C.  cifed  S  Rtp.  143*  b.  in  Dr  Orury's  cafe. — bee  pi.  23. 

[8.  If  a  roan  be  arrefted  in  going  to  London,  though  he  has  an  See  pi.  1. 
*  oBian  pending  in  Batik,  yet  if  he  was  not  coming  to  this  Cmjf^tfht  '^    '      V 

IbiOl  not  hare  the  privilege.    ^jH.  7.  a.]  ^ijr>  ;^^-^ 

^  [9.  If  ^^ 


5'i  PtftAigKi. 

A.impleid-  r^  If  the  fiUfiiift  in  a  fuit  im  Battk^  htmrr^td  im  Imimlf 
j^^'w  ^fi^^  upoi^  >  pl^n^  there,  hrfire  the  nham  rftbi  wrkmBrnk 
dayusp'     he Ihadl  haTC  ills  jnrmkge.     1 1  n.  6»  aa.  52.3 

AMT^andtbe 

defendant  arr^ihe  fkmttfimhgmMrd  the  Cmrt  t$  pnfeaHe  hit  fritf  tbft  fUoliff  ftatt  hue  fri. 

legtlbrliM  o«M  fiuU    Br.  Piifilqp,'  pL  57,  dm  11  H.  6»  ft7. 

Tfcii  feest        [iq.  If  a  maUj  laving  an  mipaal  depending  Tetarnable  im  An^ 
1^1^^  «P«vif/  #0  Z^mdbff  3  weeks  h^wrt  the  return  fir  tUs  €mitfe  and  00  otber^ 
B«)kit»tiut  and  there  b  arrefted,  he  (hall  have  die  priTilege.    1 1  H.  <w  j^  Mai 
ifthepiain-  if  he  comes  fo fofig  before  the  time,  Ann»^  At  AT jU,  ij9  if  ff^^ 
J^^^  hcfhaUhaTethepririlege.     11  H.  6.  52.] 

WfoiVy  it  Audi  be  intended  to  prerent  hit  keeping  of  his  dagr>  end  tbcrefoie  Ael  hewc  hie fifcnk|K| 
hot  if  it  wet  ft  or  3  weeks  before  the  day  it  would  be  otherwife,  for  tbco  if  could  not  he  hetifiiti 
thet  his  comJQg  was  to  keep  his  daj»  onlefi  other  caufe  wis  ihewn,  as  that  he  had  been  ftck»  and  tbit 
kU  comiaf  ib  long  before,  was  to  lefVeih  hfanfelf,  1 2  H*  6.  52.  «.  piU  1 6h  but  I  do 
tioiied  at  II  H«  6.  y^AoA  iiee  pL  is,  ij. 


f  X  r.  But  if  a  man  doer  not  eome  to  London  ia  tah  aJUt  at  die 

comnjon  law,  but  is  there  remaining,  thugi  he  bos  an  aAm  fmiwg 

in  Bant,  yet  he  (hall  not  have  the  pmilege  if  he  be  anefted  there. 

II  H.  6^0 

5«lg^        [12.  Thi«  is  true,  if  he  be  arrefted  2  or  3  weeks  iefire  retmm 

ky^S^  ^  ^^  ^'^  ^  ^'^  '  ^^  ^^  ^'^  ^^^  not  be  in  coming  to.dic 
atiooy  that    fiank.     II  H.  6.  52«] 

defcadantia 

Bank  was  anefted  In  London  in  the  vacation,  when  he  need  not  cone  ahevt  Ui  Ait  tt  Wi 
nd  therefore  it  was  the  opinkn  of  the  Court  that  he  Aoold  be  lemanded.    Br.  Piifik«a^  |L  |i 
39  H.  6.  50* 


[13*  But  if  he  was  arrefted  there  but  2  dajt^  or  foch  fictfe  toar 
before  the  retunii  he  fliall  have  his  privil^e,  though  he  be  ftajing 


See  pi.  10* 
One  im- 
pleaded in  -  

Bankcane    there ;  for  by  this  arreft  he  Cannot  keqi  his  day  in  Bank.  iiH.6.52.j 

to  London  rs 

^t  hefiretbe  termp  and  is  anefled  in  London }  upon  oeth  that  he  csae  fetong  befbee  the  tain,  ft  f^ 
ism  eemnjel  in  his  matter  in  Bank,  the  priviicge  was  allowed  him.  Br.  Privilege,  pi.  a.8.  dtei  3$  H.  6.  4. 
•In  debt,  emtnt  was  n^nrdtii  im  Trinitf  term  retnrmnhU  in  BUmy  temh  and  aaete,  ein.  at 


debt,  eMtggnt  was  nvsrd^  im  Trinity  term  retnmnhle  in  BOmy 
Miehm  tmm  the  defendnnt  enme  f  Lomdmt  *nd  wms  •rrdted^  snd  fnyed  frimd^i  per  Brian  Ch.  J.  ke 
Ml  haf«  the  piivikge,  if  he  came  for  coonfd  in  the  u«e  canfe ;  aa^  therefore  the  pleiatiff  in  Lon* 
4mi  took  oat  a  original  ui  Bank  againfl  the  defendant,  and  he  was  compelled  to  anfiver  to  kiamn- 
dia^y»  aad  had  privik^  j  food  nota.    Br.  Piivtkge9  pU  45.  citu  20  £•  4.  x»* 

14.  A  man  who  dweh  in  London  was  impleaded  ed  W^mii^er^ 
and  after  was  arrefled  in  London^  and  was  difmified  by  the  privil^a 
though  he  dwelt  in  London,  as  well  as  if  he  had  been  aneftod  in 
London  coming  out  of  the  country  to  Weftminfter^  to  have  ap- 
peared at  a  fuit  there  \  but  Brook  fays,  it  feems  that  this  was  ioAo 
term ;  for  contra,  it  feems,  if  he  had  been  anefted  in  the  vacatioa. 
Br.  Privilege,  pi.  55.  cites  1 1  H.  6.  52. 
f  512  3        15.  A  mmfueda  repUvin^  and  the  drfendaai  ^frmed fUnt  in  s 
SeMhenotei  ^fi  g^^t  hj  cvwn  U  bave  the  goods  di^mned  to  ie  attacbedjfo  tbatr^ 
''^   '^'     plevinjbouid  not  he  thereof  madr  :  and  the  (heriff  retiinied  it,  aad  the 
plaintiff  prayed  fuperfedeas  for  him  and  his  goods,  becuile  the 
Court  o{Bani  has  the  elder  Jeijn  h  the  repUvimy  and  be  couU  not 
have  privilege  by  fuperfedeas  for  nis  goods,  but  only  for  his  boi^  i 
but  per  Laicon  he  (hall  have  it  fef  both  %  but  by  icvcial,  dbepU** 
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tiff  flay  have  cefdorari  for  aU  tf  he  wUI»  and  fee  dftvfa^ 
attaduaent  ihall  not  <Uffohre  the  diftxefs  taken  before.    Br.  Pri* 
iril^e^  pi*  5 1*  eites  16  E.  4.  8. 

i6«  Wlierc  matter  is  cwitimteJJhr  a  year,  by  reafon  that  it  is  in  Tbtplaia* 
arbitrementf  a  man  fliall  have  privUege.     Per  Brian  Ch.  J.    Br.  ^^wSi? 
Privilege,  pL  45.  cites  ao  £•  4.  12.  ^  fS^tk 

kilt  fxhiHtedy  va  andM  hi  London.  aii4  had  Kit  pilfltage.  Toth«  %t%.  cleet  1  fS8.  Marftal  t.  Moor« 
>S.  C«  cited  P.  R.  C,  sSj.  k  tppeviflf,  tteJitc«K  «p  oniy  Ibr  tfe  IbttoWiiif  hU  feiu-^-Cuff. 
496.  S.C* 


17.  A  man  brought  ^vr^a/  cum  caufa^  to  he  removed  dut  of  London,  AkJ^SvU 
becaufe  he  is  indiaed  of  trefpqfs  in  B.  R.   And  by  the  bcft  opinion  ^\'^l^ 
he  fliaUhave  the  privilege.  Br.  Privilege,  pU47.  cites  2  R.  3.  16.    tb*prM/tgf 

bydBum 
knmffit  kf  imUf^  he  Aall  be  exammtd  wheAtr  h  ke  hmtght  4r  <9vm.    IMA*'     ■    ■ 'Where  the  a£(iM 
is  bnnght  u»  tbtfamt  term^  he  flull  be  cfttmined  of  the  covia  j  but  if  it  be  in  a  former  term,  the  itcoDd 
^udl  be  ciedited,^aDd  the  principal  cafe  was  put  oft^  ftc.  thetefbae  ^uaie.    Ibid. 

1 8.  He  who  has  attorney,  and  comes  to  commune  nvitb  him,  and  it 
arretted  in  London,  (hail  have  privilege.  Br.  Privilege,  pi.  34. 
elites  2  H.  7.  2.    Per  Townfend. 

19.  And  he  who  ^mr/  to  a  vUl  to  merehandife,  and  after  has  no-^ 
tice  that  pluries  capias  is  iffited  againft  him,  and  it  is  returned,  and 
that  if  he  does  not  appear  exieent  ihall  iflite,  there  if  he  would  ap« 
pear,  and  in  the  mean  time  he  is  arretted,  he  ihail  have  the  pri- 
vilege. Per  Townfend;  quaere.  Br.  Privilege,  pL  34.  cites 
It  H.  7.  2. 

20.  Note,  that  where  cf/ly  ^  ufe  comes  to  Weftminfter  to  main*  ^^  ^^Jw* 
tain  the  fuit  of  his  feoffee  in  ufe,  and  he  is  arretted,  he  (hall  have  ^^iia" 
the  privilege.    Br.  Privilege,  pi.  i.  cites  27  H.  8.  20.  comet  to 

hrtngnoMf 
to  hit  ieflar»  who  it  in  Ibit,  Co  mamtaia  the  fait.    Ibid* 

a  r«  If  the  haron  alone  be  in^leaded  in  C  B,  and  in  coming  to  de-  S%  m  Me 
fend  the  fuit  be  and  his  feme  are  both  arrefled,  they  ihall  both  have  Jf'^/^* 
Ae  privUege.    D.  377.  Trin.  23  Eliz.  Anon.  jL»»/«/«r« 

chancery  wat  ctjl  fir  tb*  hann\  and  becaaie  the  feme  cannot  anfwer  without  her  baron,  and  they  are 
—  parfoo  in  laws  (herefbic  per  Cur.  it  (haU  (erve  for  both.  Br.  Privilege,  pl«  17.  cifiat  %%  H.  6.  3S. 


22.  The  defendant,  coming  to  enecute  a  commiffion,  was  arretted,  P.R.c.a89. 
and  had  a  corpus  cum  caufa  to  fet  him  at  liberty.  Toth.  2 1 8.  ^^^^^' 
cites  Trin.  23  Elia.    Jackibn  v.  Vaughan.  cap.  is. 

23.  A&ion  of  battery  was  brought  in  C  B,  and  upon  not  guilty 
pleaded,  the  parties  were  at  iifiie  \  and  when  the  Jury  went  out  ta 
ewg/Uer  of  their  verdiS,  the  defendant  caufed  the  plaintiff  to  be  arrefted 
by  procefs  out  of  B.  ^mfor  a  battery  done  to  him  before  by  the  plain- 
tiff. The  Court  being  informed  of  this,  would  have  dilcharged 
the  plaintiff,  but  that  he  having  put  ifi  hail,  they  faid  thcjr  could 
HOC*  but  commanded  the  plaintiff  in  this  new  aaion  to  releafe  his 
arreft,  which  he  did ;  and  they  fet  a  iine  on  him,  which  he  imme- 
diately paid  in  court.  And  thejr  faid,  that  the  fuitors  ought  fafely 
to  come  and  go  by  the  privilege  of  the  Court,  without  vexation 
eUinsrhoe.    Goldih.  33*  pi.  8.  Mich.  29  Eliz.  Lea*s  cafe. 

24.  A 


'« 
24.  A  defendant  coming  up  upon  an  attachment  wouM  hare  hii 
his  privilege  agaltifi  a  citation  in  the  arches^  and  could  not  /  becauie 
.       .   a  citation  \s  no  ftay  of  |iis  perfon»    Totlu  2i  8.  cites  Pafcb.  30  Bi2/ 
Cook  V,.  Dix.  , 

P»R»  C,  25.  The  plaintiff  was  arrefted  when  he  came  up  to  examine  mt" 

€»c*ciiiic«  "f^-^J  ^^^  ^^  difchargcd  by  fuperfedcas  of  privilege.  Toth.  218^ 
496. cap.  is!  citesTrin..  J59i»or  32£Uz.  foL73&  Bamardifton  v.  Bawd*- 

16.  The  plaintiff  was  releaEfed  out  of  prifoD,  though  detained  at 
other  men's  fuit,  becaufe  he  was  arrefied  when  he  was  going  chout 
his  bufinefs  or fuit  in  Chancery  Toth.  21 1»  cites  8  Car..  Samh  t* 
Garby. 

27.  When  a  perfon  complains  to  the  Court  of  B.  R.  of  a  mifde« 
meanor,  and  it  is  adjudged  that  his  complaint  is  vexatious  :  this  Court 
will  not  allow  the.  privilege  of  proteding  him  in  his  teCUnii; 
II  Mod.  79.  pi.  13.  Pafch.  5  Amu  Anon. 


(C)     For  what  Things •     And  in  what  AQion^ 

[l»  tF  a  man  was  condemned  in  London^  and  taien  before  tie  writ 
-*  purchafid  in  Banhj  he  (hall  not  have  his  privilege,  but  (hall 

be  remanded.     10  H.  6.  10.  b.]  » 
•IfafttrhU       [2.  If  a  man,  who  comes  to  London  to  an/wer  an  original  SLgTini, 
v^Ied^in     ^^"*  returnable  in  Bank,  be,  before  the  reiumy  arrefifd  iipon  a,flaiat 
Bank,  he  it    in  London  prior  to  the  date  of  the  writy  he  fliall  not  have  thppi:iivi}e{;e. 
amftcd  in     ♦  9  H.  6.  C4.  b.  lo  H.  6.  lo.  b.    For  he  fball  not  fce  difchargcd.] 

•  plaint,  be  (bal!  hare  the  privilege,  thoa^h  the  piaintiflF  be  nonfitbed  or  ^gned,  or  «iH  eer  anper, 
io  cha:  the  writ  be  returned,  and  the  tefte  of  U»e  writ-psior  to  the  plaint  upua  vbicb  be  haitMl 
bm  if  the  writ  be  not  returned,  he  (haJl  not  have  the  privilege ;  for  the  Court  has  not  ^  itcord  ; 
but  upon  fiaiut  afrmtd  hfirt  tbt  tr^e  of  his  wrie^  be  diall  not  have  privilege  Br«  Privilege,  fjL  5. 
citts  S.  C. 

[3.  &  if  the  plaint  was  the  4th  day  of  OBober^  and  the  turii  bora 
date  the  \fi  day^  yet  if  it  be  found  upon  examination  ^t  the  writ 
was  delivered  the  Sth  dtty,  he  fliall  not  have  the  privilege.    9  H.  6. 

54-  b.] 
If  a  man  has       [4.  If  a  man,  coming  to  anfiver  an  original^  be  arre/led  upon  afdaint 

•  ^n^*^'  i^  London  fuhfaputtt  to  the  date  of  the  writy  -but  hejire  the  returm^  if 
B.  R.  and     ^c  original  heater  returned^  he  (hall  have  his  privilege^  though  d^ 

be  cooBing  pbintiiF  in  the  original  has  not  yet  done  any  thing  in  the  writ  \  ltt( 
fcoferuce'or  ^^  ^^  return  of  the  writ  the  original  was  pending  from  the  date, 
defend  It       ab  initio.     9H.  6.  54.  b.  Curia«  loH.  6.  10.  bwj 

here,  he  can- 

^C  be  fued  eifewheie;  per  Twifden.     Mod.  66.  Mich,  aa  Car.  2.  B.  R.  Anoo. 

[  5.  So  fliall  it  be  though  the  plaintiff  in  the  originaf  he  outlawed  at 
the  return.     9  H.  6.  55.  b.    Curia.] 

( 6.  But  if  a  mvLXifues  an  original OLgzmit  me,  but  does  not  de^verth 
writ  to  thejberiff^  nor  any  writ  is  returned ;  and  I  fuppofing  thewnt 
to  be  returned,  come  to  anfwer  ity  and  in  coming  am  arrefledy  1  ft»B 
not  have  the  privilege  j  for  here  no  writ  is  depending  againft  ttxc* 
9  H.  6.  54.  b.J 


M  ^7.  If  I  am  anefted  in  an  inferior  court  coming  to  anpwer  a  eafias 
fued  againft  me  in  Bank,  I  (hall  have  the  privilege,  though  the 
writ  be  returned  non  eji  inventus.     20  H.  6-  4.]  • 

[[8.  A  man  who  is  coming  to  profecute  afuit  (hall  have  the  privi"    [5143^ 
kge  for  all  bis  goods  neceffarj  ^for  the  journey.     20 IL  6.  4.]  Sr.  PrUi-  . 

clto  S.  C.-r-p)<  2,4^  cites  9  £.  4.  47.  That  it  was  touche<)  there,  that  be  fliould  have  privilege  there  for 
bis  faorieand^crvtfirf  who  comes  with  him. — Ibid.  pi.  17.  cites  21  H.  7.  39*  That  he  &all  have  privilc^ 
for  iiis  horfe  and  other  goods. -^-«-Ic  was  faid  by  Aicough  and  Fulrhorp,  when  a  man  comes  to  Londotf 
^Wvt  his  fttity  he  and  his  hocia  and  bk  goods  oeceflary  to  hia  joarney  fbali  ht  privileged.  And 
by  Newton,  he  ihall  have  the  privilege^  for  all  his  goods  brought  vfith  him}  though  he  brings  fnrphiCi^ 
and  fo  of  all  Ms  other  goods,  ^luere  inde  ;  and  fo  after  he  wa^  remitted  ai  before.  Br.  Privilege,  prU  ^ 
cites  10  H«  6.  4. 
.    *  S*  P«  And  alfo  for  his  expenettm    Br.  Privilege,  pL  29,  ciia  38  H*  6.  is* 

[9.  So  M  he  brings  with  him  more  goods  than  are  necejfarjy  (yet  if  "Br*  PrltT- 
he  brings  them  with  him^ir  defence  of  tbefuit^y  he  (hall  have  the  ^Jj'r^^ 
privilege  for  them.]  pi.  %,  citea' 

34  H.  6.' 

Per  Prifot.     Quod  non  negator.     [And  fee  the  notes  at  pi.  8.    P(r  9t«vtQ$<'j| 

£10.  Butht  (hall  not  have  privilege  iot  fuch  goods  as  he  car-  Br.  Prlw. 
lies  with  him  to  merchandi/e.     20  H.  6.  4.]  ^  |j-^S5- 

Ibid.  p|«  €•   dtp*  S.*C. ■      pi,  8.  cites  34  H.  6.  15.     Per  Priibt.     ■     ■  gr.  Privilege,  pi.  so. 

cites  38  H.  6.  '12.—-^  P.  Gilb.  Hift.  of  C.  B.  198. 

[i  !•  If  defendant  in  an  aftion  of  debt  in  banl  be  arrej^ed  in  Lon^  r*""'^*- '  » 
ion  for  the  Jame  debt  by  the  fame  plaintiff y  he  (hall  have  the  privi*    ^^*  *74- 
lege;  and  when  he  comes  into  bank  upon  the  habeas  corpus ^  though  ^*T^  ^ 
the  plaintifi^  be  nor^uiied^  yet  he  (hall  be  difmifed.     12  H.  4.  21.]  j«g^  pi.  l^ 


cites < 

-Br*  Noofttit,  pi.  1 3.  cites  S.C.  ■  Gilb.  Hid.  C.  B.  i68.  cites  S.  C.  If  it  appevt  U  tb«  Co«% 
tbsticis  the  (aane  piainciff,  defendant,  and  a^kion^  the  defendant  ihall  be  diichargcd)  becaafeatthttiHi 
wi  Svaag  «iit  thfr  2d  adion*  they  were  legally  attached  in  the  fttperior  coast. 

12.  He  who  rides  with  his  mafter  to  London,  to  bring  bach  his 
borfe^  fliall  have  the  privilege.  Br.  Privilege,  pi.  40.  cite$ 
10  £.  4.  4". 

13.  If  a-  rtian  comes  to  fue  original y  and  is  arrefted  before  he 

can  fue  it,  he  fliall  be  examined,  and  (ha!l  have  the  privilege,  • 

though  no  plea  be  pending.    Br.  Privilege,  pL  i.  cites  27  H.  8.  2o* 

14.  A  cltrk  of  B,  R.  was  fuedj  after  the  ilatute  of  21  Jac. 
cap.  23.  in  an  inferior  court ,  for  a  fum  under  5  /.     And  per  Jones 

and  the  Chief  Juftice,  a  writ  of  privilege  fliall  be  allowed ;  for  ' 

the  ftatute  being  general,  never  intended  to  take  away  the  pri- 
Tilcge  pf  die  clerks  of  this  court.  And  it  was  ruled  accordingly. 
Palm.  403.  Pafch.  1  Car.  B.  R.  Armington's  cafe. 

15.  A  Serjeant  at  Law  was  plaintiff  in  the  Admiralty,  and  the 
defendant  there  moved  for  a  prohibirion  in  B.  R«  The  Court 
doubted,  whether  privilege  ftiould  be  granted  in  prohibition,  ideo 
qusre."  Sid..  65.  pi.  38.  Mich.  13  Car.  2.  B.  R.  Serjeant  Mor- 
-con's  cafe. 

16.  If  a  man  comes  to  B.  R.  at  a  witnefss  he  is  prote£led  eundo  Gilb.Hift.of 
f^.ndeunda..   Per  Twifden.  Mod.  66.  Mich.  22  Car.  2.  B.  R.  sjp.'^?^'* 

pi,  13.  Anon.  .    fincc  tliey 

are  obliged 
by  the  procefs  of  the  Cgart  Co  appear,  tbey  will  not  fuifer  any  one  to  be  molefted  while  he  is  paying 
obedience  to' their  writ. 

A  wit- 


5t4  ptMk^ 

AvitiieisvuaridMMliewistHndSiigtbeGMtttoglveteffinaBfh  t  ca^  lUDCLJ.ISi 
dMm  take  a  fa^MftdeMW  Mi4  or^cnithe  ^aftiBitBi»«caaiB«k7»«Kliantft«aliJHt0»4gpiift 
Ibein  mha  anefted  him.    Sty*  3^5.  Midu  1653.  Aomi* 

Si  a  witaeft  coming  to  tdUfj  m  a  caufe  jn  Middkfex  be  arrefled  in  Loote  by  one  fcaow!^  At 
cmft,  he  has  DO  mnedy  bat  by  habeai  coipva  fl»  enmiae  and  dalhcr  Ite  thudby ;  b«t  if  chttt  Ic 
any  contenpt  by  the  officer,  4v.  aa  vtlvcluamt  any  ifmwarfi  be— aiM  i^ffat  hni$  ivihif  at 
m  vdl  to  hare  priTilcfe  at  the  parties.    Keb,  210*  HUL  1  %  Car.  %•  VaadeveMe  v.  '-""jf*^ 

$.c.  sUt.      i7«  In  dpbt,  upon  a  penal  (Uttite,  qui  tarn,  &c.  agamft  an  ^^ 
'^lli^    ^^^  ^^  C*  ^-  ^  queftkm  was.  if  be  fliall  have  his  pii^iltgc  or 


aLP.i'sauZ  be  the  fuit  of  the  party,  ift,  Becaufe  be  may  be  noofuit,  the 
p>.  Tria.  which  he  cannot  be  in  an  information,  adiy.  He  may  pray  a  talcs 
£^JJJ;^  without  warrant  of  the  Attorney  General.  3dly,  TTiis  (ball  not 
Whcdey.  '  be  determined  by  the  demife  of  the  king.  And  cited  Cr.  Cir.  lo. 
f  £515  3  Faeringtom's  cafe,  there  adjudged  to  be  merely  die  fdt  of  the 
party.    Skin.  549.  Trin  6  W.  &  M.  B.  R.  Baker  t.  Dnncomb. 

(D)    What  Ttrfons  (hall  have  the  Privilege. 

£1.  nrlXt  famur  of  the  cbief  clerk  rf  B.R.  (ball  not  bare  dtf 
''    privilege  of  the  Court,  becaufe  be  is  not  zxkj  memory  gt^ 
UndantuMtk  iu    P.  I  Ja.  B.] 
^^tfyOuit        [2.  TlkC  JffwarJ ^ tis lands  fbaXlluYe ibt  Tfv^  2oIL^ 

•at  «f  taaoBdoSy  ^Awgfiewmi  d'  itt  km^Mdt^  Bmrm  Smti^  0  firngm  mvtf^  wA  abirfaai  a 
Anveaufey  ^ihieh  was  afterwaMc  dilcharged  on  hearing  coonM  aa  bodi  Mest  itan 
defeadaat  tMu  •  tradtr,  that  ha  Kt^  m  kmmmm  kmft  in  Che  aid  Maoa  Y«i  W 
that  tbe  emMj  VMsat  Hanover  gs  she  iimt  of  tin  vrreft.  Notes  in  C*  B.  iSt.  HUL  9  Gaa.  %, 


Br.  Pii^*  [3.  If  a  man  be  tut  rHaimi  mth  a  ckri  in  damajf  hi  is  his 
^tcf^  yin«f/ir/»  da  Us  commands  only  at  tUs  time  rf  tbe  fiat^  jct  be  fliall 
NoArMtfT  have  the  privilege.     1 1  H.  6*  8*  b.  Q^cre.] 

ttaflbave 

Iffif ilcge  but  thole  «ha  are  gtteniMtt  m  the  tfce^  tr  mUm  thm  msffTf^m  cook,  bader,  Ac   VJf^U^ 

"   ~     "  "    '  i-l<r«ia« 


tkton.  Br.  PiifUree,  pi.  S.  ekes  34  H.  6.  i$— 3<r«a«r  of  the  Ouaecry  iiaii  have  thepmiy^ 
cootra  af  firo^mt  if  tbe  Jervsat*    Br.  Privikget  pl*  9*  dtas  34  H.  6.  a^.-  Bm  per  ftitey 

Jervswt  9f  m  gettfietun,  vb$  isfervmt  of  tbe  CbmiuTj^  iaii  haie  tlK  pixvile|e»  bat  ihb  is  as  fijItSTif 
the  chanceryy  Mid  aoc  as  iistvaot  of  the  Arrant.  QsiCfc.  Ibid. 

4*  Bill  lies  againft  fiazer  of  the  Court.    Br.  Bill,  pL  ;.  ales 
7  H.  6.  36. 

5.  Dbbt  againft  H.  S.  who  caft  fuperfedeas  of  die  Eaccheqncr  as 

firvant  rftbe  Lord  Cromwell,  Chamberlain  sf  tie  BsBeUfuer:  Me 

iaid,  that  the  privilege  extends  to  thofe  who  are  aeemeMamts  in  Ae 

Esccheper^  and  to  the  treafurer  ef  England^  and  other  oMnnit  sftte 

Court y  and  their  familiar  fervants  nvho  are  about  the  ^ua  andkfi^ 

fieffes  of  the  account  in  tbe  Exchequer^  and  to  thetr  mesdat  fermnU 

dwelling  in  their  houfify  emd  to  no  others;  and  that  die  deftndsaC  m 

deputy  to  the  faid  Ld.  Cromwell  at  Htdl,  and  is  accomitable  itoc 

and  not  in  the  Exchequer,  and  that  he  is  net  a  boulbold  fetaat 

of  tbe  laid  Ld.CromweU^  which  Newton  agreed;  for  die  pri^ 

kgc 


mri  ahut  Us  perjimy  w  utUniant  at  tit  Courts  and  they  demorvod 
upon  the  fttpertedeas,  becaufe  the  king  leoooded  bjr  the  wrk^  that 
he  k  condnual  fenrant  to  ibc  Chamberlain,  and  day  given  over  to 
dK  next  tanni  and  fteae  be  caft  another  fupeifedeas,  xchearfin^ 
luBi  CO  be  flMunial  fervant.  Per  Newton,  hfixdaj  ghen  over^  the 
jwifiiidios  is  affifmed  bnt  f or  die  firft  f uper^^  Per  For- 

tiiMtvB,  he  who  pkivlt  a  pfea  to  the  nmfdt&ion  ot  the  Courts 
AaH  not  plead  other  plea  to  die  jiirifdiraon  afteri  hot  here  ia  no 
plea  pleaded,  hot  day  giimi.oier  upon  the  fupexfedeat ;  therefore  the 
iaft  writ  may  well  ferve*    Br.  Pritjlege,  pL  i6.  cites  22  H.  <S*  19. 

&  If  the  Jber^t  iml^  of  H.  mho  coma  to  bring  the  wrks  to 
Comrt^  omtUotecavi  others^  &c.  he  anpefted,  he  "fludl  hare  the  pri- 
vOege  I  per  Litlletoii.     Br.  Pririlege,  pi.  24.  cites  9  E.  4.  47* 

y«  In  debt,  toti^  hutUr  <f  officers  cf  the  Court,  ^c.  fbaU  have  [  516  J 
priril^i  and  yet  hill  does  not  lie  againft  them }  for  they  are  not 
bovnd  CO  be  attendant  in  the  Court  as  officers  and  attorneys  arc. 
Br.  Privilege,  pL  42.  cices  1 1  £.  4.  3.  per  Littletoii  J* 

^  J0ul  a  meinpemor  ihall  have  privilege ;  per  Qioke  J.  and  yet  ^•of  ■/»?• 
bill  does  not  lie  againft  him.  Br.  Privilege,  pL  40.  cites  ^^^^ 
II  £.  4.  3.  aMUiM«e 

Md  yet  bill  4oa4oc  lie  ^f6mk  bin.    IM. 

^.  B31  by  mttomey  ofB.  R.  was  rejeAed  and  abated ;  for  no  at-  Br.  Attor- 
tomey  is  there  of  record,  nor  his  attendance  neceflary ;  but  other-  ,^||*^^ 
wife  It  is  in  C*  £.  for  there  he,  who  is  attorney  of  record,  ihall ' 
have  the  privilege  to  plead  by  biU.  Br.  Bill,  pL  24.  cites  i  H.  7. 1 2* 

10.  6.  bxought  iUt  againjl  T.  Warden  of  Ae  FkH^  by  biU  of 
privilege^  and  he  would  not  appear,  and  the  Court  vras  in  great 
doubt  ^at  remedy  the  plaintiff  had  to  compel  the  defendant  tp 
appear ;  for  he  cannot  be  forejudged  die  Court,  becaufe  he  has  an 
fabetitance  in  his  office.  And  after  it  Was  furmifed  to  the  Court, 
that  die  faid  7*.  bad  made  a  leajiofbu  faid  office  to  another  for  three 
years,  and  then  the  Court  was  clear  of  opinion,  that  the  faid  71 

jbould  not  have  the  privilege;  for  now  during  the  leafe  he  is  not 
officer,  but  the  leflee.  2  Le.  173.  Trin.  29  Eliz.  C.  B.  Git* 
tinfon  V.  TyrreL  » 

11.  A  writ  of  privilege  was  Cgned  by  all  the  Juftices  of  die 
Court  of  CB.  for  G.  V.  a  clerk  under  the  cujlos  irewum,  to  fro$ 
limfrom  being  a/oldier,  reciting,  that  it  Is  the  cuftom  and  pritUege 
of  diat  Court,  dme  whereof,  &c.  that  neither  the  attomies  nor 
clerks  fii^U  be  prefled  for  foldiers,  nor  chofe  into  any  office  fine 
voluntate  fua,  but  ought  to  attend  the  fervice  of  the  dourt.  Cro. 
Car.  X  X.  pi.  2.  Trin.  i  Car.  C.  B.  George  Venable's  cafe. 

12.  Debt  on  boud  of  icol.  defendant  pleaded  to  the  JtmfiBc^  Keb.  117. 
^on,  diat  noneof  the  Privy  Chamber  ought  to  be  fued  in  any  other  {J'J^Jj^'  ^ 
Conr^  ^  the  fiiit  of  any  perfon,  without  fpecial  licence  of  the  couitco** 
X^rd  Chamberlain  of  the  Uoufliold,  and  that  he  is  one  of  the  Privy  «<>^^  the 
Chamber,    Plaintiff  demurred,  and  a  re^ndeas  oufter  awarded ;  !||^^^^ 
for  the  plea  is  ill ;  and  the  Court  feemcd  to  be  offiuided  with  die  my  «oio^, 

IS 


Jtaijmi  ^4*  ICdv  13  Car.  t.  B.  IL  BamoglMift 

chat  fee  hia  hand  to  the  pica,  i^  osdtr  to  puoiik  kifll*    ' 


who  the       Vcnables. 

counfd  was    "     ^"•"•*^» 


^C.  Freem.  j  j.  Jq  aflkolt  and  tattny  again/l  A.  and  B.  A.  pleaded  {oD  aC* 
foriJordl  ^^^^^  demefne^  J}  pleaded  his  privilege  as  aferjeani  at  lam,  to  be  fned 
Sngiy  i  but  011I7  in  C  B.  The  plaimif  demurred^  beeaufk  he.  is  not  ciic  ibl^ 
by  Twifdea  (}e£enilant,  but  /W/z^^  nuitb  amther ;  and  it  was  faid^  that  »>y*^^j 
ecam'm^ron  wheretbc  adtion  is  joint  and  cannot  be  fevered,,  he  (hall  lofe  his 
the  joining  privilege*  if  he  be  fued  with  another  ^  but  othenrife  vheve  die 
JPP***^!*®^  zjOtioTi  16  feverable.  But  per  Cur.  a  ferjeant  at  law  bos  no  p/nuiUff 
AauThave  ^g^^lJi  ^^J  Court  at  Wefiminjler  i  for  he  may  pra&ioe  iaany.Conit 
hit  privi.  there^  and  fb  is  .not  confined  to  C.  B.  But- if  he  be  fned  in  any 
^o7  "^  6  ^^^^  elfewhere  than  at  Weftminftcr,  he  may  then  pkad  bis  prrmlegu 
S^Cb^^  '  Whei^upon  a  jefpoudeas  ouder  was  awarded.  2  Lev.  129.  UilL 
Bjune  of       26  &  27  Car.  2.  B.  R.  Deakins  v.  Sir  WiUiam  Scroggs  &  aL        ■ 

"TON  ▼.  Scroggs  ft  AL.  ift  the  Exchequer  Chamber,  and 'there  Korth  Ch.  J.  faid,  that  he  ahrayt 
took  it  to  be  an  uncontroverteii  point,  that  a  feijeant  a(  iavir  fiiould  be  fued  only  is  C.  B.  hy  bii^ 
that  he  is  bound  by  hit  oath  to  be  ^berc,  and  when  he  brings  a  writ  of  privikgiey  it  i^  aiwifi  cat  Jt 
that  Court  and  nooiher.     Pafch.  30  Car.  2.  Curia  advifare  vult.  ■  An  a£^n  was  broogjtf  hy  hill 

ag&nft  a  ferjeant  at  law  fbr  ^Ock  done,  the  defendant  pleads  in  abatemeat  that  he'  ooght  to  be  foe] 
hy  original*  and  not  by  bill ;  on  this  a  demurrer  was  joined ;  and  after  many  argiuqents.  aa4  cate 
cited,  the  Court  faid,  the  cafe  of  a  jerjeant  and  a  prctbutntary^t  cUrk  mre  wpn  tbt  fnmjmtt  mtkhtr  af 
^btm  Mug  limud  to  perfir.ai  etueJawe^  as  prochonotaries  and  attornies  are,  fo  that  he  ought  Co  haic 
been  fued  by  original ;  and  therefore  the  Court  gave  judgment  for  the  defendanr,  that  the  bill  fliooU 
*  abate.  Rep.  of  Pta£l.  in  C.  B.  104,  105.  Trin.  7  ft  S  Geo.  s.  Swain  T^^GinUer,  ScQeaiit  ot  l^m* 
•-^ Notes  of  cafes  in  C.  B.  280.  S.  C. 

*c  517  ]  • 

Bur  the  j^.  The  c/crk  of  the  elerh  of  the  Crown  Office  is  not  privileged^ 

wi^ik  V^  ^  Show.  287.  Pafch.  35  Car.  2.  B.  R.  Ward  v.  Lawtence- 

P<//j  Aall  have  pri?ilege.    Cumb.  481.  Hill*  10  W«  3.     Toma  t.  Loyd* 


15.  It  was  adjudged,  that  an  attorneys  cUrk  has  no 
Comb.  12.  HUl.  I  &  2  Jac.  2.  Gardner  v.  Strode. 

1 6.  An  aQIon  was  brought  againd  a  prathomtarfs  clerk  by  ori* 
ginal.  He  pleaded,  that  he  ought  to  be  fued  by  bill ;  to  which 
plaintiff  demurred.  And  the  Court  gave  judgment,  that  the  de* 
fendant  iliould  anfwer  over.  Notes  in  C.  B.  280.  Trin.  7  &  8 
Geo.  2.  in  die  cafe  of  Swain  v.  Girdler,  Serjeant  at  law.  Cites 
it  as  Mich.  10  Geo.  C.  B.  Rot.  360.  Baker  v.  Swindale.  , 

1 7.  That  the  defendant  is  an  attorney^  or  a  clerk  in  the  Courts  ef 
Chancery  or  Exchequer^  &c.  may  be  pleaded  in  abatement* 
R.  S.  L.  6. 

V 

I 

(E)     Againjl  whom  he  fliall  have  the  Privilege. 

[l.  |F  a  man  be  coming  to  a  Courts  yet  if  he  be  arr^ed  in aneihet 
^  Court  at  the  fuit  of  the  king,  he  (hall  not  have  his  privil^e. 

9  H.  6.  44.  Curia.] 
B«,BIlt,pL       2.  Bill  of  privilege  lies  not  again/l  attorney  and  his  feme  i  far 
^."p.^Ja*  ^^  ^^'"^  "  "°^  privileged.    PerXittleton  and  Prifot.    Br.  PkXfi* 
C.  i.  And   lege,  pt.  9.  cites  34  H.  6.  25. 

:f  the  baron 

baa  the  priviH|s  of  CkMctry^  thli  ihall  not  fcirt  for  hii  feme*    Br.  BiO,  pL  39.  dtet  35  Bt  i*  pi 


(F)    What  Court  iKall  have  tl^e  Fr'.vllege,  and 

againft  ivbat. 

ft.  TF  b  mftn  coming  to  xtnpwer  an  aEfion  m  Bank  be  arrefted  in  tie 
^  MarfbalftCy  he  ihallhave  the  privilege  of  the  Bank  \  yet  the 
other  is  an  ancient  eotitt.    4  H.  6.  8.] 

[2.  &  a  man  IhaJl  h«ve  the  privilege  of  the  Bank  if  he  be  or-  A  mwi  wm 
rejied  in  Lmion.     4H.6.8.b.]  j^^M^d'^; 

tht  exjrent  wts  find  h  LcnJvn  ^  aSfict  »/deh  upem  the  ajfom  of  L.  upoft  i  conceffit  fotvexe,  and  had 
writ  m  privilege,  and  was  difmiflcd,  n«twithj|anding  that  It  viras  alleged  that  it  was  a  cuftomary  ac* 
lioa  which  does  not  lie  at  comanoo  law ;  for  a|<er  this  adion  detennined  in  Bank,  he  may  have  new 
aAion  in  London  j  for  he  cannot  be  attendant  at  two  courts  fimul  et  fienicl>  »nd  bt  who  dwells  tn  Londm 
0md  it  srrtped  tbtre,  whae  tie  ii  inpleaded  Sn  Banlt,  fliall  have  the  privilege.  Br.  Privilege,  pi.  30. 
cteea  3S  H.  6.  19. 

If  a  man  be  imfletded  in  any  court  tt  Wefmwfitr^  and  after  is  amfitd  and  condtmntd  in  X^onden,  where 
lie  <yoght  to  have  the  privilege  of  Wefhninfier,  he  (hall  be  difmifled.  Brook  fays  fuare  inde  ;  for  the 
plainctflT  cannot  htve  a£tion  at  another  time,  if  hr  was  in  execudon»  Br.  Friviiegey  pt.  44.  citea 
16  £•  4*  5« 

[3.  If  a  clerk  ofB,R.ht  futd  by  bill  there  for  land  in  a  eorpora^ 
tioft,  of  vobscb  tie  corporation  bos  conufance  of  pteas^  yet  they  ihall 
not  have  conufance  of  this  plea,  but  the  defendant  (hall  have  his 
privilege  of  B.  R.  for  others  ife  he  ihall  be  drawn  to  the  attend- 
ance  in  inferior  courts.    Tr.  4][a.  B.  R.  Butt*«  cafe  by  Popham.]   C  5x8  ]] 

[4*  If  an  attorney  of  Bank  brings  a  bill  of  d^t  againfl  the  marfbal  ^  BrownL 
of  the  Kin^s  Bench  in  Bank,  the  attorney  (hali  have  the  privilege.  Hatd^'/'  "* 
and  not  the  marihal  \  for  though  the  Coun  of  B.  R.  is  more  high  m  cife'of  * 
than  the  Court  of  B.  yet  both  are  equal  in  antiquity,  viz.  time  Baker  v. 
whereof  memory ;  and  therefore  they  being  in  equali  jure^  the  J^,  gtc  b 
Court  of  Bank  being  firft  feifed,  ihall  have  the  privilege ;  for  the  nameoVcaj 
prefence  of  the  attorney  is  as  necefTary  in  Bank  as  of  the  marfhal  v.  Rey. 
in  Ae  King's  Bench.    Trin.  7  Ja.  B.  between  Guy  and  Sir  Geo.  J^'t^^"^ 

RbYNELL.      Adjudged.  J  *  mattorniy* 

efB.R. 
hnygbt  aa  adion  of  tref/^afi  agmnfi  #ie  nomrdtn  rf  tbt  FUet,  who  came  iikto  C.  B  and  defired  the  ad« 
vice  of  the  Court|  he  being  an  officer  thereof,  and  therefore  ought  not  to  be  impleaded  elfewhere* 
The  Court  faid  that  becaufe  the  plaintifr'  lias  alio  his  privilege  in  B.  R.  as  well  as  the  defendant  hath 
in  C.  B.  thii  equality  Ihall  render  the  parties  at  liberty,  and  he  ihall  have  the  benefit  of  his  privilege 
who  6ffft  begins  the  fuit.  And  fo  the  warden  was  adviied  to  anfwer.  2  Le.  41.  pi;  56.  Mich* 
30  Elit.  Povey*B  cafe. 

The  plaintlflT  being  an  accountant  in  the  Court  of  Exchequer  by  bill  there,  prayed  to  be  relieved 
againft  a  bond  put  in  fuit  by  defendant  in  the  petty  bag,  by  ttafon  of  his  privilege  as  uOier  of  the 
Chancery,  the  defendant  pleaded  his  privilege  as  an  officer  of  the  Court  of  Chancery.  The  Court 
agsced,  that  when  both  parties  inprivilegedy  bit  prinUegi  fi>aU  take  place  noho  fucsJirH,  And  that  in  thia 
cafe  the  fuit  in  equity  to  be  relieved  againfl  the  penalty  of  the  bond  is  firfl  attached  here,  and  it  is 
not  the  fame  fuit  with  tliat  at  common  law,  but  diftind  from  it.  And  it  was  further  faid,  that  \f 
hoth  are  privileged  perions,  and  tbe  attendance  fif  the  em  it  mere  refuifite  than  of  the  ether  (as  in  the  prin- 
cipal cafe  it  is  the  plaintiff  here  being  an  accountant  in  this  court,  and  entered  into  His  account,  as 
by  his  bin  is  alleged,  which  cannot  be  completed  by  deputy  or  attorney)  in  fuch  cafe  his  pr'tvilegt 
^fi>aU  he  allowed  who  has  mcft  cauje  of  privilege  {  et  adjornatur.  But  at  another  day  the  plea  was  over- 
ruled, and  an  injundion  granted  till  anfwer.     Hard.  1x7.  pi.  1.  Trin.  1658.  Baker  v.  Len:bal. 

If  a  minifier  of  C*  B.  brings  adion  there  againfi  a  minifier  ef  B,  R,  he  (hall  not  have  privilege  of 
B.  R.  for  C.  B.  has  the  eldeil  feifin  by  their  minifier.  iBr.  Privilege,  pi.  40.  cites  10  £.  4.  4. 
S.  C.  cited  2  Brownl.  267.  in  cafe  of  Guy  v.  .Sir  George  Reynel.  —  A  xnUk  Jned plamt  in  London,  and 
«fier  the  defendant  brought  writ  of  dd>t  tn  Bank,  and  had  privilege,  and  becaufe  the  plaint  was  elder 
than  the  writ,  therefore  he  was  renuuidcd,  and  had  proccdenclo  \  ^uod  nou.  Br.-  Priviiege,  pi.  39* 
cites  8  E.  4.  17. 

Ygl.  XVII.  Q^q  5.  If 


ii8  l^itHiege; 

5.  If  a  pr^otur  remains  in  the  Fleet  hy  the  cwnmani  cf  the  harms 
of  the  Exchequer^  and  action  is  brought  againft  him  in  C.  £•  the 
Court  may  commahd  the  noafden  of  the  Fleet  to  brmg  him  rmto  BsMk 
to  an/wer.  Br.  Judges^  pL  29.  cites  18  £•  3.  and  Fitzh.  Office  of 
Couvt,  i6. 

6.  Tre/pafi  was  brou^t  by  A.  againft  B*  who  was  returned mhilf 
and  the  plaintiff'  came  to  London  to  Jue  other  capiasy  and  the  etrfeitd 
ant  arrejled  him  in  L,  and  the  plaint  returned  in  Bank  bj  writ  of 
privilege,  and  other  plaints  and  furety  of  peace,  and  attarhmnur  of 
the  Chancery  were  returned  \  and  he  prayed  to  be  difiaiufled ;  and 
he  who  demanded  the  peace  was  demanded  and  came  not,  by 
which  he  was  difmifled  of  the  furety  of  the  peace,  and  of  all  the 
plaints,  and  not  of  the  attachment,  and  the  defendant  made  no 
fine.     Br.  Privilege,  pi.  38.  cites  4£.  4.  15. 

See(G)pi.9.       7.  Privilege  of  C,  JBf.  fhall  fcrvc  in  B,  R.    Br.  Privilege,  pL  aa. 

cites  9  E.  3.  35. 
^Mifhthc       8.  If  an  accountant  in  the  Exchequer  be  impleaded  in  C.B*  the 
h^B^R^     Exchequer  may  fend  fuperfcdeas  to  tlicm  to  furceafe.    Br.  Super* 
thofco/the  fedeas,  pi.  38.  cites  9£.  4.  57. 

Exchequer 

willjbintf  the  record  ofacnunt,  &c.  For  they  cannot  make  fuperfedeas  to  the  klqg  }  far  there  the  fkm 

are  held  coram  rege^  and  ngt  cordm  juftlciariis  j  and  he  (hall  be  difmifled.     Ibid. 

One  wlio  was  receiver  general  of  the  revenues  of  the  cfown  in  the  counties  of  W.  L.  Ac  haag  Ab4 
in  C.  B.  brought  a  writ  of  privilege  out  of  the  Excho^Uer  j  b»c  it  was  not  allowed.  D.  }»&•  jL  9* 
Mich.  15  &  16  £112.  Hunt's  cafe. 

Wtere  the  p.  A  man  was  taken  in  the  country  by  furety  ofpeaeey  hy  m>arrant 
^ros^  !lod  ^^  juflice  of  peace y  and  after  was  arrcfted  by  capias  out  of  C.  B. 
anteadvcn-  PcT  Brian,  the  common  courfc  is  that  a  man  fo  arretted  flial!  hare 
turn  brcvis,  the  privilege,  and  ought  to  be  difmifled  out  of  C.  B.  which  Town- 
^twlfr"iM  ^^"^  denied;  and  fo  it  feems  that  fefjiom  of  the  peace  fliall  grant 
ly^Hoartant  privilege  to  a  man  arrcfted.    Br.  Privilege,  pi.  35-  cites  aH.  7.  4: 

9fthe']uji'iu% 

ef  tic  peace  f  there  x^t  defenAtm  jhall  anficer  sttd  Jball  ntake  sttorney^  wad  fliaU  be  rciaitCeito  thciafti«3tt 

6f  peace  J  auod  oota.     fir.  Privilege,  pi.  41.  cites  S.  C. 

10.  One  S.  was  impleaded  in  C.  B.  at  the  fuit  of  a  widow  i|}  an 
a£lion  of  debt,  and  now  came  an  injundion  or  writ  of  privilege 
out  of  the  Exchequer,  reciting  the  faid  S.  to  be  one  of  the  grooms 
if  the  queen^i  p  rivy  chamber  j  and  keeper  of  the  privy  purft^  and  b 
accountable  to  the  queen;  and  that  they  do  not  hold  plea  of  the 
faid  a£lion,  but  tliat  tlie  plaintiff  fue  in  the  Exchequer ;  but  the 
writ  was  utterly  difallowed  by  the  Court.  3  Le*  223.  pi.  300* 
Hill.  30.  in  C.  B.    Seckford's  cafe. 

11.  Diggs  being  committed  by  the  Court  ofBxquefls  for  not  an- 
fwering  a  bill  there  for  the  fame  matter  for  which  he  had  a  hill 
here  in  Chancery^  hnd  a  corpus  cum  caufa.  Toth.  219.  citcf 
36  Eliz.  Lib.  A.  fo.  539. 

12.  In  trefpafs  in  B.  R.  the  trefpafs  was  laid  in  Comrvall,  the 
defendant  pleaded  in  abatement,  and  fet  forth  the  charter  of  king 
Edw.  I.  gninted  to  the  Stannery^Courtj  thereby  enabling  the  ftan* 
nery- workers  to  plead  and  be  impleaded  in  the  Stannety  Court  | 
and  fo  prayed  the  privilege  of  its  being  tried  there ;  upon  demur- 
rer the  Court  agreed,  that  if  one  be  here  in  cufiodia  narefcbaBi^hc 

5  ^ 


hnoiuhi  ftiched  aivajy  and  if  he  lie  in  citftodm  marri'dialli,  he 
ihould  not  aiifwer  here,  none  then  could  have  remedy  againil 
him;  and  therefore  he  was  inforcod  to  anfwer.  2  Bulft.  122, 
1 23.  Mich.   1 1  Jac.  Parke  v.  Lock. 

13.  One  that  is  privileged  in  Che/fer^  has  caufe  of  aftion  againft 
A.  Hvio  inhabits  in  Chefter  and  againji  B*  ivho  inhuhiu  in  London. 
He  cannot  fuc  in  the  Exchequer  in  Chefter,  though  he  is  privileged 
there ;  for  by  fuch  means  he  might  bring  one  from  Dover  to  an- 
fwer to  a  fait  in  Chester.     Hutt.  59.  Grigg's  cafe. 

14.  There  zr^  three  forts  of  privilegt  in  the  Excheqiwr.  ifl:,  as 
diht9r;  2dly,  As  accountant;  3dly,  As  officer  of  the  court. 
Againft  the  firft  of  thefe  any  man  who  hath  a  fpecial  privilege  in 
iviother  court,  as  an  officer  of  the  court,  or  an  attorney  fhall 
have  his  privilege;  becaufc  the  privilege  of  a  man  as  debtor  is  only 
a  general  privilege  ;  but  if  an  accountant  begin  his  fuit  here,  no 
privilege  fhall  be  allowed  clfewhcre ;  becaufe  he  has  a  fpecial 
privilege,  by  reafon  of  his  attendance,  to  pafs  his  account,  in 
^faich  the  king  hath  a  particular  concern;  the  fame  holds  in  an 
officer  of  the  court,  if  he  commences  a  fuit  here,  no  privilege  in 
another  court  fhall  prevail  againit  him;  becaufe  his  attendance 
here  is  requifite,  and  his  privilege  here  is  attached  firft  by  com- 
mencing his  fuit.  But  where  the  accountant  has  finifhed  his  ac- 
count, and  reduced  it  to  a  certainty,  fo  that  it  is  become  a  debt, 
tliei}  he  hath  only  a  privilege  as  a  general  debtor  has ;  fo  a  fervant 
to  an  ofiScer,  or  rainifter  of  the  court,  has  no  privilege  againft 
a  privileged  perfon  elfewhere.  Per  Cur.  Hard.  365.  Pafch. 
16  Car.  2.  in  the  Exchequer,  Clapham  v.  Sir  J.  Lenthall. 

IS*  A  mtmher  of  the  univerfity  of  Oxford  fued  in  the  Exchequer, 
and  pleaded  his  privilege,  but  it  was  not  allowed.     Hard.  188. 
J'afch.  13  Car.  2.  Wilkinsv.  Shaelcroft. 

16.  Lattitat  v;;is  fued  out  of  2?.  R.  againft  tlie  defendants  being 
comtniffioners  of  the  treafuryy  thereupon  Sir  John  M^lj  puifne  baron 
rf  the  Exchequer  came  into  B.  R.  2.i\Afhc*wed  the  red  book,  which  ts 
an  ancient  book,  and  reckoned  a  record  in  their  court,  wherein 
it 'was  faid,  that  the  treafurer  fhould  have  the  privilege  of  being 
fued  only  in  that  court,  and  the  patent  under  the  great  feal, 
which  conditutcd  the  defendants,  &c.  and  granted  to  them  ofEce 
of  treafurer  of  England,  was  produced,  and  thereupon  they  de- 
manded their  privilege  might  be  allowed,  and  after  feme  debate. 
It  was  granted ;  and  though  it  was  urged,  that  there  ought  to 
have  been  a  writ  of  privilege  brought,  and  the  fheriff  would  have 
returned  fomewhat  of  it,  &'c.  yet  the  Court  faid  ihere  was  a  re- 
cord to  judge  upon,  and  accordingly  allowed  the  privile^^e.  [  5W  J 
2  Show.  299.  Pafch.  35  Car.  2.  B.  R.  J^ampen  v.  Sir  Edward 
Deering  &  al. 

17.  The  cafes  wherein  attorneys^  officers j  &c.  fhall  have  their  Attorney  of 

privilege,  if  fued  in  another  court,  are  to  be  underftood,  when  the  ^^^^^^^^T 

plaintiff  can  have  the  fame  remedy  againft  the  officer,  &c.  in  his  o*wH  in  yl.  who' 

court  as  in  that  where  hefues  him.    G.  Hift.  of  C.  B.  169.  ^'«^  indebiad  . 

-toD. 'm4ol. 
p.  aeovdiog  to  tbe  caftom  of  London^  attached  the  money  in  the  hands  9/  L,  ^oh^  v>tts  S*t  attorney,  L« 
kiottgbc  a  writ  of  privilege,  which  was  allpt^.td  by  ail  the  Coort,  except  Harper  J.  becaufc  the  atiornef 
was  aot  iodcbud  to  D»  btt(  only  by  cuftosoi  j  and  the  privilege  of  ths  Coorts  at  Welb»inftcr  ov^hc  Aot  to 
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be  impeached  by  tny  cuibiO)  And  the  piothonotarics  cited  one  UMDSftiixtL*s  caik^  wAten  Ibch  frili* 
lege  was  allowed.  2  Le.  1 56*  pi.  190.  20  Elis.  C.  B*  Lodgers  cale. 

T.  an  attorney  of  B.  R.  lovenanied  to  fay  Nevijon  xoo  !•  vfben  btJhwU  make  him  s  gooJtkk  tfeMab 
lands  purchdfed  of  him.  N*  made  a  lon^ance  to  T.  but  there  being  J^mr  humw^aacei  mot  Jijeimpi* 
Some  creditors  of  N>  hearing  of  this  corenanc  attmcbed  tbt  nuney  (according  to  the  cuAoai  o£  Ibgc^a  «- 
tachmenls)  in  T*s  hands  as  a  debt  owing  by  him  to  N.  whereupon  T.  food  his  writ  of  pmilese,  ned  tbc 
Court  was  moved  in  behalf  of  the  creditors,  that  this  writ  of  prlvikfe  would  not  Be  in  B.  R*  becatfe 
the  pUintiffs  in  the  (heriflfs  court,  who  were  ereditars  ofN,  cmld  bavi  wo  remedy  aganf  T.  ik  M»  R>r 
eljnvtrei  osit  tf  tke  fi^trrfs  courts  becaufe  this  was  a  cuftomary  way  ai  proceeding  tbcR,  matt  wimmI 
by  the  common  Uw ;  nor  can  any  action  at  common  law  be  broo^t  in  fuch  manner  |  aad  ftr  their 
rcafuns  the  privilege  was  difallowed.  t  Saund.  67.  Fafch.  19  Car.  a.  Turbiirs  cafe.  S.  P.  Gift* 
Hift.  of  C.  B.  169.  and  it  fcems  to  intend  S.  C— Sid.  36«.  S.  C.  by  name  of  WATKiitt  ▼•  Hiwt, 
alias  TurbilPt  cafe  accordingly,  and  that  if  fuch  priYilcge  ihould  be  aUowed*  a  debtor,  bt  p*Mg  bk 
e/late  into  the  hands  of  an  attorney,  would  bar  his  creditors ;  and  though  LoDox*f  cask*  s  Le.  1^. 
Was  ioiifted  upon,  yet  the  Court  paid  no  regard  to  it,  but  difaliowed  the  privily. 

If  a  writ  of  entry  or  other  real  eftion  be  brought  agatnft  an  acioraey  of  B.  R.  he  caMMt  fkid  Ui 
priviJege;  becaufe,  if  this  (houM  be  allowed,  the  plaintiiF  would  halve  a  right  wiffaot  a  MHNdyi 
for  B.  R.  hath  not  cognisance  of  real  adiont*  G.  Hift.  of  C*  B.  169*  So  if  an  aitamcy  «f  C.  B* 

be  fued  in  an  appeal,  he  Aall  not  have  his  privilege,  for  his  own  court  has  not  coauCuKC  of  this 
and  by  this  proie^ion  he  (hould  go  unpuniihed.     G.  Hift.  of  C.  B.  196. 


(G)    Of  the  Chancery,  [and  of  other  Courts.^    A 

what  Cafes  it  ihall  be  granted. 

Vem.  14.6.  [i.  1  F  an  ti^ion  be  brought  agatnft  2,  whereof  one  u  clerktf  the 
Fa  (iuw  *  CA^n^^,  who  ought  to  have  the  privU^c,  yet  If  the  aSiem 

Fanftaw.  *  cannot  he  fevered^  the  clerk  (hall  not  have  his  privilege,  becaule 
&  P.  as  to  the  other  cannot  be  fued  In  the  Chancery,  and  fo  the  party  ihoold 
i«e  wf'lhe  ^  without  remedy,  if  it  (hould  be  granted  for  both*  14  H.  4.  2i. 
Exchequer,    admitbed.   20  H.  6.  32*  b.3 

s.  P, 

Carey's  Rep.  96.    Eaft  U  Scndamoic  t.  Bittenfoo  *  Valeace.        $.  P»  P.  R«  C*  iX^  V  P« 

Curf.  Cane  497. 

Br.  Privi-  [2.  As  In  debt  againft  2,  if  the  one  ought  to  hare  the  prrrilege  of 
!!:!!!  t'n^*  the  Chancery,  if  he  had  been  fued  alone,  yet  he  ihall  not  have  it  in 
per  Hall this  caie,  becauie  the  duty  is  mtire.  14  H.  4.  21.  b.3 

DAi  agaittft 

%  execurorSf  the  mu  afpearedy  mid  tbt  tther  made  defaaltf  and  wxit  of  pdvikg^  af  the 
caft  after  that  the  plaintilt  bad  counted  againft  him,  and  it  was  dICiUowed,  bacaaie  httk  die 
Ctffntor  he  fued  m  the  Chancery  ^  and  yet  of  executors  he  who  firft  comes  by  Aftrcfs  AaD  aafwcr» 
the  one  cane  without  the  other,  and  the  plaintiff  oouoted  againft  him,  and  yet  the  fafededi 
lowed.  Br.  Pririlege,  pi.  iS.  cites  2a  H*  6.  56* 

f    ''^-    •       [3.  The  fame  law  of  a  ctmfpiracy  againft  2,  nohererfme  is  acioi 
Foi»  a7s>  ^  ^£  ^j^^  Chancery,  f  14  H.  4.  21.  b.  %  20  H«  6.  32.  b.] 

f  Br.  PriTilegey  pi.  ii«  cites  S.  C— }  Br.  PriYilege,  pi,  7.  does  S.  C«  *  P.  by  MariAaa. 

Dte'M  ten^  [^4.  But  if  an  aAion  be  brought  agnmft  2,  and  the  aBkn  wit]  k 
tmma^uinjt  p^^^ed^  thcrc  if  the  one  be  a  clerk  of  tlie  Obanccrr  he  iball  ha?c 

3,  &  fuper-  •/ ,  /  .  TT  1  * 

tedeaiof  the  the  privilege.  14  H.  4.  aij 

•  Exchequer 

was  iffued  forth  for  one.  Per  Mewton,  the  fuperfedeat  fliall  be  allow^  ;  Ibr  he  nay  fiie  J^piaft  %  &■% 
and  againft  the  3d  in  the  Exchequer*  Browne  Ciid,  that  in  ikne fiepee^deme  h  ese^eu  fntf  am  aait*d^ 
and  therefore  the  Icing  Aall  have  the  Rtoie:y.  And  per  Newton,  this  1«  well  find,  aad  dm  1  few  «t«i 
advife.     Br.  PriTilege,  pi.  14.  ctceaai  H*  6.  12, 

J  All  the  f  5,  ^/  if  a  trefpafs  be  brought  againft  a  clerk  of  the  Ghaoooy 

;2;j^^  B*,.     and  another,  the  clerk  Ihall  have  the  privilege,  for  he  may  be  fso* 


there,  and  the  other  at  the  common  law.  ||  14  H.  4.  ar.  t)ubitatur,  PrWiier; 

«o  H.  6. 32.  bo    .  tc^'c; 

Hafl.«.Br.  Brief,  pi.  131,  cites  S.  C.  per  HiU,  that  the  writ  ihall  abite  sgalaft  the  other ;  but  that  it 
was  held  contra  34  H.  6.  ^ 

•in  tieTpafsigainft  two,  where  the  one  is  clerk  of  the  Chinceryy  and  he  cafts  fHperfcdeas  j  it  ihall  no 
Wallowed  for  the  one  nor  the  other.     Br.  PriTilege,  pL  9.  cites  34  H.  6.  15.  t 

7rrfpaU  wa*  brought  againft  B.  sn  offcer  cf  the  Chanceiy  ami  3  $tber»>   B.  paftt  his  frwiltgef  and  i^ 
was  diJaUsniotdy  htc^uji  the  tbers  arejomnl  with  biatf  and  they  are  not  theic  pleadable.     D.  377 .  pl<  3^ 
Marg.  cites  Hill.  42  Ells.  C.  B.  Bacon's  cafe.  -Sd  In  trejfefi  Mgtinfi  C,  and  ctbers,  C  fueaJed 

hUffrhfiUgeM  cltrk  to  wnc  ef  the  protbwttarUs  9/  C.  B,  plaintiff  replied,  that  this  trefpafs  was  done  bf 
them  joindy,  and  that  he  had  taken  cot  an  original  againft  them  all,  and  thai  this  declaration  againlt  C. 
was  upon  that  original,  and  that  be  ftill  profecuted  the  reft,  to  which  the  defendant  demurred,  and  judg< 
nient  was  given  (Twifden  and  [ones  only  prefent)  quod  refpondeat  oufter  ^  for  C.  barg  jcincd  tvitb  6tbir9 
Utbc  adiaoj^//£«vrff0^rt«;<£gr.    Vent.  298.  Mich.  &8  Car.  a.  B*  K*  Molyn  v.  Cook  &  al. 

[6.  If  ji.  be  arreftii  at  the  ftdt  cf  B,  upon  a  tattitat,  and  A.  is 
detained  in  prifon  for  default  of  bail,  and  after  A.  removes  him/el/ 
in  B.  R,  and  there  the  plaintiff'  declares  againft  him  in  cttflodia  ma*  ' 
refchalli.     If  A.  be  a  clerk  01  the  Bank  he  fliall  have  his  privilege 
upon  his  plea^  that  beis  d  clerk  attendant  to  one  of  the  prothonotarks  of 
J3.  though  he  is  afiually  in  cuftodia  marefchalli :  becaufe  he  comes 
there  upon  this  fuit.  Mich.  1 1  Car.  B.  R.  between  Reeve  and  jfa^ 
cey.     Per  Curiam.] 

(7.  Bt4t  if  a  clerk  or  attorney  of  Bank  be  in  cudodia  marefchalli  S.  P.  Cilfc, 
a/  the  fuit  of  A.  and  after  B.  declares  againft  him  in  cuftodia  maref-  g'f '  ^^^jj"' 
chain f  he  (hall  not  have  his  privilege  againft  B.  becaufe  he  does  s.c.  For 
not  come  diere  at  the  fuit  of  B.  but  B.  declares  againft  him  col-  b«»ng  once 
laterally ;  for  he  is  truly  as  to  him  in  cuftodia  marefchalli.  Mich.  prj^itJ^e^^'t** 
1 1  Car.  B.  R.  in  Reeve  and  Jacefs  cafe.  Per  Curiam.]  the  fuit  of  a. 

he  can  no 
longer  attend  as  ah  attorney  of  the  other  court,  but  is  fixed  in  the  Ring*s  Bench,  and  therelore  cannot 
by  the  fuppofition  <ii  the  neceflity  of  his  attendance  ouft  rfae  plaintiff  of  his  a^ion. 

If  the  cltrk  is  brought  in  at  t  be  fuit  cf  A*  upcu  bail^  this  doth  not  hinder  him  from  claiming  his  pri. 
vilege ;  becaufe  he  bad  no  optort unify  of  doing  it  befire,  and  then  it  is  abfurd  to  fay,  that  he  (hdW  not  have 
privilege  againft  B.  But  if  the  privilege  had  been  tvaivtd  at  to  tbtfirfi  a&ion^  it  would  have  been  waived 

as  to  the  id  alfo.     i  Salk.  2.  pi.  3.  Hill.  8  W.  3.  B.  R.  Jones  v«  Bodiner. And  it  is  a  waiver  in 

all  other  anions  commenced  in  that  term.     Carth.  378.     Bands  v.  Bodinner,  S.  C. 

But  if  an  attorney  of  C  B.  is  krongbt  into  B.  R,  at  tbefuitof  an  attorney  tbere,  vfhlcb  it  an  tfUffelf^ 
def€ndam*sfriviltgit  even  in  fuch  cafe  in  other  anions  commenced  againft  him  in  B.  A.  in  the  fame 
term,  heihallbeoufted  of  his  privilege  j  becaufe  the  jurifdiAion  of  B*  R.  was  attached  upon  him  in  the 
firft  a^ton.     Per  Cor.  Carth.  378.  in  the  cafe  of  Bands  alias  Jones  v.  Bodinner. 

Bat  Pafch.  7  Ann.  where  an  a^lion  was  brooghtagainft  an  attomoy  ofC.  B*  who  n»at  ineufiody  oftba 
narfrai  of  tbo  King's  Btncby  at  the  fuit  of  another,  and  in  this  a£lion  they  declare  againft  him  in  cufto* 
dia  marefchalli,  and  the  defendant  pleaded  his  privilege  as  an  attorney  of  C.  B.  the  Court  dire^ied  that 
the  defendant  ihould  be  removed  by  babeas  corj^us  to  the  Common  Picas,  and  that  an  aAion  ibould  hm 
brought  againft  him  there.     1 1  Mod.  167,  16S.     Turton  v.  Prior. 

8*  Trefpafs  againft  the  baron  and  feme,  the  baron  caft  writ  of  pri"  And  the 
vilege  for  him  and  his  feme,  becaufe  he  was  fervant  of  the  Chancellor  \  et  ^^^ar'c^ 
per  tot.  Cur.  it  was  difallowed.  Bn  Privilege,  pi.  9.  cites  34  H.  6. 25.  the  fame 

year,fol.35. 
And  there  it  was  adjourned,  and  aOer  the  principal  cafe  of  the  baron  and  ftme  was  adjudged  againft  ihm 
defendant,  and  he  awarded  to  anfwer,  becaufe  the  feme  ftiall  not  have  the  privilege,  and  therefore  baron 

^laot.     ibid. Br.  Bilk,  pi.  2.  cites  S.  C. S.  P.  Totb.  217.  circs  32  Ella.     Berldcy  v. 

JHoiSsy.— »>-S.  P.  For  her  attendance  is  not  requiiite  in  his  court,  nor  is  fhe  implcadable  here  hi  tb» 
petty-bag  \  and  befides,  where  the  common  law  and  a  prvuato  cu$>jm.  or  privilege,  encoanter  one  another, 
the  common  law  ihoiJ  have  the  pivfefence  j  and  therefore  it  is,  that  where  an  adion  is  brought  agninit  2^ 
•ne  of  them  only  having  privilege,  his  privilege  ihall  not  be  allowed  him.     P.  R.  C.  290.  ■ 

Curf.  Cane.  497*  S.  C. 

*  *So  In  trefpafs  in  B.  R.  againfl  haro9  andfmo  ff  trif^ft  done  hy  ^tfemo^  the  baron  fray  td  hU 
pfivSoge^  being  an  officer  of  tbo  Ejecbffuery  and  to  this  purpofe  tendered  to  the  Court  his  writ  of  pri* 
▼ikge;  but\t'mu\intdi»4(l0w<di  ibr  the  baron  is  only  joined  ior  confoimity,  and  they  cited  the  book 
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of H.  6.  ---ami  I^rd  Dyer,  307.  a.  accordingly ;   but  the  Court  %ivt  day  to 

2  Sid.  157.  Pafch.  1650.   An^n. 

So  in  dt^t  againji  A.  ard  his  tvi/e,  as  executrix  to  the  debtor,  Sec.  the  bulband  crimes  in  apod  the  ex* 
igent)  and  prays  hir  prtvilcge,  z%jcn'ant  tt  th(  lord  keeper  oCtjie  great  1^1  ;  but  per  Cur.  he  ikaB  act 
have  It,  becaufe  the  wife  was  joined  with  him  in  tbi&  a^ion ;  znA    (he  cannot  ksve  any  privtlcfc* 

Noy,  6^.  Etherington  v.  A(hcon  ic  Ux. S.  P.  wliere  a  clerk  in  Cbsncayy  mmd  ins  xmfe  oeumiMiM^ 

were  fued  in  C.  B.  the  piivile^e  was  difaliowcd  by  aU  the  Juilices,  becaufe  flie  could  not  have  the  pii- 
▼ilcge,  and  the:efbre  he  could  not.  Codb.  jo.  pi.  13.  Mich.  S4  Eiia.  Pok  s  cafe-  ■■  And  it  ia  Acw 
fiud  to  be  adjudged  by  the  whole  Coart  accordingly  in  34.  H.  6.  20.  ft  35  H.  6.  3— — D*  377.  jiL  ^. 
S.  C.  by  name  of  PowelPs  cate  — S.  C  cited  Vent.  299.  in  the  cal'e  of  Molia  v.  Cook  it  al. 

$9  where  A.  cUtk  to  a  rcm^mbranc:r  in  the  Exchequer  had  married  M.  wicow,  and  txxwfrix  tf  me  ], 
«nd  hrcught  atiicn  of  debt  by  privilege  of  the  Exchequer  agaioil  one  for  a  deht  a'lk  fc  the  t^tm-^  be- 
caufe the  caufe  accrued  for  debt  due  to  the  executrixy  mo  privdege  i»  gruntahU  \  ^ci  Cur.  Snv.  iiUm  |L  49. 
Pafch.  24  Elia.     Lowers  cafe. 

< 

Nowhere  Hie  p.  In  trefpafs,  exigent  was  awarded  agaitifl  baron  tufd  feme^  and 
18  returned  Jjj^  rendered  kerf  elf  to  thefheriff^  and^  ^^fi^  tvas  comings  fie  vfoi  or- 
for'flircaa!  refied  in  London  upon  plaint  againft  her  and  her  baron,  upon  the 
not  be  pri-  cuflom  of  feme  fole  merchant  y  of  which  the  plaintiff  cannot  JiaTC  re- 
fonerattwo  niedy  at  common  law;  but  quaere  thereof;  and  the  feme  not* 
&ifcmcL°*"  withftanding  this  was  difmiflcd;  but  per  Choke,  infuchcafeof 
Ibid.—-  the  cuftom  where  the  party  arrefled  is  in  fuch  plight  that  be  may 
jind  a  man,  ^^^^  attorney  in  the  aBion  in  Bank^  he  (hall  be  remanded  to  London; 
la<uf,edy  and    ^^^  ^^  ^his  cafc  (he  came  by  reddidit  fe  upon  exigent,  and  thcre^ 

•iufnttoCa-    fore  ought  to  have  the  privilege  5  for  flie  cannot  make  attorney. 

vt;  "i  to   ^'''  Privilege,  pi.  22.  cites  9  E.  3.  4.  35. 

fue  bis  pardon,  and  was  arreftcd,  he  had  his  privifcgc.     Ibid. So  of  one  who  is  oudawei,  an^ 

fomes  to  fue  writ  of  efrcr,  and  is  arrefted,  he  flialt  have  the  privilege  of  the  Court' where  the  ootlmTy  ia, 
'vlf.  of  C.  6«  and  the  arreil  was  in  B.  R.  and  yet  the  privilege  was  allowed.     Ibid. 

I  o.  A  man  was  arrefled  in  L,  and  afler  came  a  lattUat  out  of 
T&.Jk,  by  which  he  was  arrefled  again f  and  the  arreft  by  the  lattitat 
was  difcharged,  becaufe  he  was  tmprifoned  before  by  the  fiift  ajreft, 
and  he  cannot  be  impri Toned  in  2  courts  fimul  &  femeL    Br* 
Privilege,  pi.  24.  cites  9  £.  4.  47. 

11.  A  man  brought  debt  in  Banh^  and  after  brought  a£tton  of 

debt  in  London  for  the  fame  fum^  and  arrefted  the  defendant  there, 

and  he  came  now  by  habeas  corpus,  add  prayed  to  be  difcharged  ; 

per  Yaxley,  t\ic plaintiff  is  nonfuited  in  the  a^ion  here  in  Bank: 

&  per  tot.  Cur.  this  is  not  material,  becaufe  he  had  caufe  of  pri- 

•   vilege  jit  the  time  of  the  a£kion  commenced  in  London ;  quod 

nota ;  but  where  it  appears  by  examination  that  thefmt  in  Bank  vms 

by  coviny  there  he  (hall  not  have  privilege;  and  where  the  plaintiff^ 

who  has  fuit  in  Bank,  impleads  the  fame  defendant  in  any  other 

court  for  this  or  other  caufe,  he  (hall  make  fine ;  per  Fincnx  & 

Reade.  Br.  Privilege,  pi.  19.  cites  24  H.  7.  6. 

$.C.  cited         12.  A  man  brought  aBicn  in  Banky  and  at  the  pluries  C7Lf\2t&  At 

ri^**  Mkh    ^"^  ^'"^ 'fi^'^  '^^^^  arrefled  in  a  hafe  court  coming  towards  Jveftmiet^ 

»4  Eiix.  in  fler ;   and  becaufe  the  baron  had  privilege, .  therefore  his  feme 

poLx'scafe.  {hall  be  in  the  fame  condition,  and  fo  both  had  privilege;  and  yet 

?"J^1V^      the  fuIt  in  the  bafe  court  was  for  a  debt  of  the  feme  before  the  cever^ 

laid,  that  n      t»  •    -i  1  •  •'▼*     n  ■' 

ehereafon     ture  :  quod  nota.  Br.  rnvilege,  pi.  2,  cues  27  H.  8«  20« 

was,  becaufe  • 

iht  wife  came  in  aid  of  her  hulband  to  follow  his  fuic. 

» 

13.  The  defendant  appeared  upon  a  fubpocna,  and  emftveredtbm 
plaintiff's  bill,  and  after  attended  upon  the  %^d  Keeper  fsr  a  mtUer 

im 


in  ccmtroverfy  between  him  and  one  Ellen  Wryne;  and  in  the  mean 

time  was  arrefted  in  London  at  the  fuit  of  one  Anthony  Brifket, 

contrary  to  the  order  and  privilege  of  this  Court.   It  was  ordered^ 

that  a  fubpcena  of  privilege  be  granted  to  the  mayor  and  fherifis 

of  London  for  the  difcharge  of  the  faid  arreft.    Gary's  Rep.  6i.    f  5^3  ] 

2  Eliz.  f.  58.  Richard  Dutton  plaintiff  v.  William  Alerfey  defendant. 

14.  If  any  officer ^  tlerh^  or  attorney  of  any  of  the  4  ordinary  lourts, 
wto  ought  to  be  attendant  to  the  Court,  be  arrejled  in  London, 
or  other  place,  in  time  of  atier\dancy^  he  Jball  have  a  writ  of  prhn^ 
lege  wth  a  pofitive  fuperfedeas  therein^  directing  the  plaintiff  quod 
fequatur  in  curia  iibi,  &c.  C  voluetit,  where  he  may  have  the 
remedy  of  his  fuit  as  well  as  elfewhere  \  in  which  cafe  no  proce- 
dendo {hall  be  awarded  to  the  inferior  court.  Otherwife  it  is  where 
the  party  arrejled  has  privilege  by  rcafn  of  fuit  depending  ///  the  y«- 
perior  court^  by  him  cr  againft  hinty  and  this  is  the  caufe  only  of 
his  privilege.  -  Note  the  diverfity,  by  all  the  juftices  and  protho- 
notaries  of  both  Benches.     D.  287.  a.  pi.  48.  Hill.  12  El.  Anon. 

15.  The  defendant  got  a  writ  of  privilege  ^^fervant  to  the  lord  Curf.  Cane. 
keeper^  and  removed  2  feveral  fuits  againft  him  by  the  plaintiff  in  t^^'^Pt^*" 
London;  forafmuch  as  the  Lord  Keeper  declared  in  o^tn  court,  that 

the  defendant  is  not  now  hisfervanty  therefore  ordered,  that  the  faid 
2  feveral  caufes  be  remanded  into  London,  and  the  defendant  not 
to  be  allowed  the  privilege  of  this  court.  Cary's  Rep.  146. 
21  Eliz.  "Warner  and  Clerke  v.  Maynard. 

16.  An  attorney  at  law  joined  with  another  in  a£tion,  thereby  to 
avoid  a  privileged  man  in  Chancery ;  the  fuit  was  ftayed,  and  the 
privilege  allowed.  Toth.  220.  cites  28  Eliz.  fol.  247.  Pcpwell 
V.  Goldfmiths  London. 

17.  P.  was  arrejled  by  procefs  out  of  B.  R,  and  after  the  arreft 
procured  hirnfelf  to  be  made  an  attorney  of  C.  B.  and  after  he  pleaded, 
that  die  impeiratiofiis  billa,  he  was  an  attorney  of  C-  B.  and  prayed 
his  privilege.  The  qucftion  was,  if  the  privilege  fhould  be  al- 
lowed ?  for  a  privilege  which  accrues  pendente ,  lite  (hall  hot  be 
allowed,  and  here  the  plea  is  true,  but  there  is  fpecial  matter  to  ^ 
avoid  it ;  and  Ley  Ch.  J.  demanded  if  he  was  attorney  at  the  time 

of  the  bail  put  in  y  that  being  the  material  point;  for  until  then 
no  writ  can  be  put  in,  and  by  the  putting  in  of  bail  he  is  in  cuf- 
todia  marefchalli.  2  Roll.  Rep.  432.  Trin.  21  Jac.  B,  R.  Goldf- 
borough  V.  Ferryman. 

18.  LordD.  tenant  in  tail  of  a  foreft  rendering  rent,  revcrfion 
to  the  king,  exhibited  an  Englijh  bill  againjl  a  clerk  to  the  regifer  of 
the  Chaticeryy  to  difcover  if  fuch  lands  were  of  the  forcjl*  Defend- 
ant pleaded  the  privilege  of  the  Chancery  and  the  letters  patents 
of  the  kuig,  by  which  he  granted  to  tl:e  regifter  to  be  fucd  in  no 
other  court.  And  it  was  ruled  by  all  tlie  Court,  that  in  this  cafe 
the  privilege  Jhall  not  aid  the  clerky  but  that  he  ought  to  anfwer  over. 
And  their  reafon  was,  becaufe  the  reverfion  being  in  diverfc  other 
things  fo  privileges  the  poffcffion,  that  it  is  as  the  pofleffion  of  the 
king  J  and  alfo  the  privilege  is  granted  to  the  regiitcr  hirnfelf,  and 
not  to  his  inferior  clerks.  Litt.  R.  97.  Trin.  4  Car.  in  Scacc.  ^ 
Lord  Derby  v.  a  Ckrk  to  the  Regifter  of  tlic  Chancery. 


|23  1^ti»&tut. 

xp.  A  fuit  In  Chancery  was  againft  feveFal  defendants.  Oae  tf 
the  defendants  died.  Tie  Jurvivors  pleaded  tie  privilege  of  the  Exctt- 
^mn  But  becaufe  this  fuit  was  joint  at  firft  againft  the  deccafed 
and  the  otherSy  and  for  any  thing  appearing  he  had  no  privily 
in  the  Exchequer ;  fo  that  the  Court  of  Chancery  being  lawfully 
poflefled  of  the  plea,  his  death  ought  not  to  give  any  more  priri- 
lege  to  the  other  defendants  to  draw  the  caufe  from  thiscoort  than 
they  (hould  have  had  at  the  beginning,  or  while  he  Eved ;  aad 
therefore  his  lordfhip  did  adjudge  the  defendants  plea  to  be  infnf- 
ficient,  and  ordered  the  defendants  to  make  a  direA  anfwer  to  the 
plaintiff's  bill  in  this  court.  I  Chan.  R.  6p,  f  o.  9  Car.  1.  fol.  135. 
Lake  V.  Philips. 

20.  The  defendant  was  arrefted  at  the  plaintiff's  fuit  as  he  came 
about  putting  in  his  anjkver^  and  imprifoned,  and  after  feveral  other 

C  524  ]  a£bions  charged  upon  him,  were  all  difcbarged,  it  being  done  in 
the  breach  of  the  privilege  of  this  Court.  Chan.  Rep.  92.  1 1  Car. 
Alifbury  v.  Troughton. 

21.  A  bill  was  brought,  fetting  forthj  that  R.  being  arrefted 
and  impritoned  et  the  fuit  of  C  upon  mean  procefs,  and  after 
made  an  efcape^  and  upon  a  frefli  purfuit  being  retakat^  is  in  cii£- 
tody  again  ;  but  the  faid  R.  making  it  appear  to  this  Court,  that  hi 
had  a  caufe  depending  here,  and  he  attending  tl^  fame^  nuas  arre/lei 
and  detained^  contrary  to  the  ancient  privilege  of  this  Coiuti 
whereupon  this  Court  ordered  the  bailiff,  who  laft  took  hhn,  to 
be  committed  to  the  Fleet  for  refufing  to  difcharge  him.  Tfcc 
Court  ordered  Meynell  and  Sterling  (heriffs  of  Middlefex  to  dif- 
charge the  faid  R.  out  of  cuftody.  The  (herifis  acquainting  the 
Court,  that  the  cafe  is  as  aforefaid,  and  that  the  faid  C.  threatens 
to  bring  an  action  of  efcape  againft  the  iheriffs,  the  Cotnt  again 
ordered  the  faid  bailiff  to  be  committed  clofe  prifoner,  and  that  the 
fheriff^  (hould  forthwith  difcharge  the  faid  R.  out  of  cuftody,  and 
that  a  writ  of  privilege  be  awarded  in  that  behalf;  whereupon  the 
iherifis  difcharged  the  faid  R.  and  thereupon  the  faid  C  brought 
his  adion  againft  the  (herifis  for  the  efcape,  and  would  enforce 
the  (herifis  to  pay  the  debt,  and  fo  confequently  invaKdate  and 
overthrow  the  ancient  and  undoubted  privilege  of  this  Cooxt. 
The  Court  ordered  that  the  faid  zQivon  aeainft  the  (herifis,  touch- 
ing the  arreft  and  fetting  R.  at  liberty,  be  difchargpd,  unlets  C. 
(hew  caufe.  Whereupon  C.  ofiered  feveral  reafons  for  caufe,  but 
the  Court  difallowed  the  fame,  and  confirmed  the  firft  order;  and 
that  the  faid  a£iion  be  difcharged,  and  all  proceedings  at  law 
againft  the  fiieriffs  be  ftayed.  But  the  faid  C.  infifted  that  hi^ 
debt  is  great,  and  if  the  faid  R.  be  under  prote^ion  of  thisCourt| 
C,  is  like  to  lofe  it.  The  Court  declared  C.  may,  notwithftand- 
ing  the  farmer  orders,  proceed  againft  R.  in  order  to  the  fattsfac- 
tion  of  his  debt,  as  he  iliould  fee  caufe.  i  Chan.  Rep.  217,  2i8« 
13  Car.  2-  f.  677.  694.  Meynel  and  Sterling  v.  Cooper. 

22.  The  king*s  attorney  of  the  Marches  in  Wales  brought  his  affkm 
there  as  executor  to  another,  and  infifted  to  have  his  privilege,  be* 
caufe  be  was  bound  to  give  his  attendance  there  \  but  the  Court 

faid, 


faidf  he  flumld  not  hire  it  here,  becaufe  he  fued  as  executor* 
Latch.  199.     Ewex^s  cafe. 

23*  The  privilege  of  Chancery  belongs  to  the  Lord  Chancellor 
or  Keeper ;  to  all  the  mafters,  miniftcrs,  tjficers  and  kmvm  <lerh 
of  the  Courts }  and  to  tie  menial  fervants  of  the  Chancellor  or 
Keeper,  and  of  the  mailers,  minifters,  and  officers  i  and  thef 
may,  as  the  cafe  requirqs,  be  impleaded  here,  either  as  at  com- 
mon law  in  the  petty-bag  officci  or  in  a  way  of  equity  by  EngliAi 
bill.    F.R.  C.284. 

24.  Perfons  who  have  privilege  of  Chancery  trenaitoh  find 
elfnvbere  than  in  this  Court,  either  by  Latin  plea  in  the  petty-hag 
office,  or  by  Engliih  bill,  as  the  cafe  requires,  fave  in  cafes  ^hen 
the  queen  is  immediately  concernedm     P.  R*  C  285. 

25.  A  defendant  in  Chancery  refufed  to  anfwer,  becaufe  he  was  ^'oA 
an  inhabitant  of  the  county  palatine  of  Lmncafier^  but  was  over-  i^^ 
ruled,  the  plaintiffs  being  minifters  and  fervants  of  this  Conrtj 
and  as  fuch  entitled  to  privilege  here.    P.  R.  C.  286. 

26.  The  Lord  Chancellor  £gerton  declared,  that  no  chequer  CaiT. 


man  is  privileged  againft  a  fubpcena  of  this  Court.     And  feveral  t^^^^*" 
pleas  by  officers  there,  as  regifter,  receiver,  &c.  have  been  over- 
ruled.   P.  R.  C.  291. 

27.  The  plaintiff*  as  debtor  to  the  king,  and  treafurer  ef  the 
navy,  exhibited  his  bill  in  the  Exchequer,     The  defendant  pleaded 
his  privilege,  as  one  of  the  fix  clerks  in  Chancery^  under  the  great 
feal.     Hale  Ch.  B.  and  the  Court  held,  that  a  general  privilege, 
as  debtor,  will  not  hold  againft  a  fpecial  privilege,  but  againft  a 
general  privilege  it  will.    But  a  privilege  as  *  accountant  will  hold  •Htfd.  3«5. 
againft  a  fpecial  privilege  in  another  Court  as  officer  of  the  Court,  ^^^X  '' 
or  otherwife,  though  it  be  not  alleged  that  he  has  entered  upon    r  rac  1 
his  account.    And  in  this  cafe  the  plaintiff*  being  treafurer  to  the 
navy,  is  eo  ipfo  an  accountant.    Hard.  316.  Mich.  14  Car.  2..  in 
the  Exchequer,  Sir  Geo.  Carteret  v.  Sir  John  Maflam. 
.  28.  The  warden  of  the  Fleet  moved  for  a  writ  of  privilege  fitting, 
the  parliament,  alleging  that  he  was  obliged  to  attend  the  Houfe  ^ 
Lordsj  and  therefore  ought  to  be  privileged  from  fuits,  and  pro- 
duced precedents  where  writs  of  the  like  nature  had  been  granted  ; 
and  upon  hearing  counfel  of  both  fides,  the  Court  inclined  to 
grant  this  writ;  but  it  afterwards  appearing  that  he  was  fued  for 
efcapes  ;  and  cpnfidering  the  ill  confequences  that  might  happen, 
and  thinking  that  it  was  in  their  difcretion  whether  to  grant  the 
privilege  upon  motion,  or  not,  (for  they  could  not  judicially  take 
notice  of  this  privilege  of  parliament,)  the  Court  faid  he  might 
plead  it  if  he  would,  but  they  would  not  grant  it  upon  motion  ; 
or  otherwife,  if  he  thought  his  privilege  infringed  by  any  pro- 
fecution  againft  him,  he  might  complain  to  the  Houfe  of  Lords 
for  breach  of  privilege.     2  Vent,  154.  Pafch.  2  W.  &  M.  C^B. 
The  Warden  of  the  Fleet's  cafe. 


i2S  j^rfuflcge. 

(G.  2)     Allowed.     How* 

Ana/tortity  i,  tJ^  LondoHy  the  privilege  fhall  not  be  allowed  bttt  8^  tprnT 
w  ^/i»^  bV    ^  brought  thereof,  and  not  by  'way  ofpka  ;  but  in  Bank  he  may 

baii»^.  R.  plead  it  by  way  of  plea.     Br.  Privilege^  pk  7.  cites  20  H.  6,  30. 

the  Court       '  - 

will  not  dlfcbarge  bm  without  pleading  his  privilege.     2  Salk.  544.  pi.  3.  Hill.  %  W*  3.  B«  R.    Lue 

V.  Saltmarlh.. 

S.  C.  Cited  2.  Thomas  Tounge  jujiict  fued  Mli  in  the  'Exchequer  agmnfi  iht 
*iS-'*^-*"*'V  ^^^  ^f  '^^  Hunaper  upon  his  aeaninty  and  the  drfendant  caft  fupcr- 
ofGu'y ▼"ir  fcdeas  of  the  privilege  of  the  Chancery,  bccaufc  he  was  Hnh  sf 
GcorgeRey-  f)&^  Chancery  :  and  by  all  the  juftices  in  the  Exchequer  Chamr>er, 
yK  the  fuperfedeas  (hall  not  be  allowed ;  for  every  one  who  is  aciy:nt» 

tountantxn  ^^  ought  td  he  attendant  and  prefent,  and  there  he  (hail  be  {'c\i\ 
the  Excbe-  for  it  is  an  advantage  to  the  king  that  he  fhall  attend,  snd  ihall 
^  to  the  account  J  and  accountant  may  have  bill  againft  his  debtor,  and 
fued  in  B.  ^^^  '^  ^^  ^^^  king's  advantage,  quod  citius  folvat  regi ;  and  ifzc- 
H.  and  a  countant  he  fued  in  C,  B.  they  ihall  fend  fuperfedeas  to  furcreafe; 
1^7he*'ue'?*  tf/w/  //  be  be  fued  in  B.  R.  thofe  of  the  Exchequer  (haU  fhcw  the 
tsme  into  the  *  rccotxl  that  he  IS  accouBtant,  &c.  and  Jbaii  not  have  faperjitieai 
Court,  and  to  the  king ;  foT  the  pleas  there  are  coram  rege,  Sec.  and  he  (hall 
52f"/1rt?   ^  difmiffed,  and  (hall  be  fued  in-  the  Exchequer.     Br.  Privil<^c> 

countant ixo    pk  25.  CltCS  9  E.  4.  53. 

the  king, 

and  that  the  defendant  was  one,  anif  rased  the  privilege  of  the  Court  of  Exchei^oer,  diat  the  fait  OMghc 
be  ftayed;  the  Court  demanded  of  the  Secondary  what  the  courfc  was  in  fuch  cafe,  whether  tp  grant  it 
upon  fuch  bare  averment  of  the  baron,  or  that  it  ought  to  be  pleaded  and  prayed  hy  the  party  ;  upon  hta 
inforQiing  tlie  Court  that  it  had  been  ufually  allowed  xoitbcut  plea  «r  prayer,  it  was  granted  accorduiglf* 
But  Williams  J.  was  ftrongly  againft  it,  and  faid  that  there  are  many  bcx>ks  wherein  it  was  adjudged  m 
point  that  it  ought  to  4>e  upon  ihc  party's  pica  and  prayer;  and  that  without  this  theCour:  canno:  cer- 
tainly know  whether  he  be  the  iame  party  for  whom  the  »riYilege  is  prayed.  2  Bolft.  36.  Mich.  10 
Jac.  Anon* 

3.  K  ferjeant  at  law  was  plaintiff  in  the  Admiralty^  and  the  de» 
fendant  there  moved  for  a  prohibition  in  B,  R.     It  was  prayed  that 

B.  R.  would  not  grant  it,  but  would  allow  the  ferjeant  his  privi- 
lege of  its  being  moved  for  in  C.  B.  But  tlie  Court  doubted  if 
privilege  (hould  be  granted  in  prohibition ;  but  ex  aflcnfu  pardum 
it  was  ordered  that  the  plaintifi^  here  fue  his  prohibition  in  C.  B. 
for  the  fpeed  of  the  poor  plaintiff.  But  upon  moving  it  there, 
[  5:16  ]  the  C.  B.  refufed  to. grant  prohibition,  and  fo  it  was  moved  again 
in  B.  R*.  And  ail  the  Court  held  that  prohibitions  are  grantable 
ex  debito  juftitix.  Sid.  65.  pi.  38.  Mich.  13  Car.  2.  Serjeant 
Morton's  cafe. 

4.  An  attorney  of  C.  B.  was  arrcfted  in  the  J^alace^yard  not  far 
from  the  Hall-gate,  fitting  the  Court,  at  the  fuit  of  an  attorney  tf 
B.  R.  and  both  the  officer  and  the  prifoner  were  brought  into  the 
Court  of  C.  B.  and  the  officer  wag  committed  to  the  Fleet,  and 
the  other  was  fent  up  to  B.  R.  who  being  informed  of  the  cafe, 
viz.  that  the  attorney  arrefted  was  indebted  to  him  in  200 1. 
the  Court  of  B.  R.  difcharged  the  other  upon  common  bail, 
a  Mod.  181.  Hill.  28  &  29  Car.  2.  Long's  cafe. 

5.  aerki 


5.  Clerks  of  the  Court  muft  have  a  certificate  from  the  Majler  of 
the  Rolts^  or  trffict  ivhere  they  write,  before  a  writ  of  privilege  be 
granted  them.     P.  R.  C.  285. 

6.  H.  cante  to.  confefs  an  indiFtrrient ;  and  the  Court  held  that  he 
had  no  privilege  eundo  &  redeundo,  becaufe  there  was  no  procefs 
agaihjt  him.     2  Salk.  544.  pi.  6.  Hill.  2  Ann.  B.  R.  Anoa. 

7.  Menial  fervftnts  of  a  mafter,  minifter,  or  ofiicer  of  the  Court, 
mtdfl  make  firft  affidavit  that  he  is  fo :  the  writ  for  him  muft  iirft 
be  prefented  unto  and  ftgned  hy  the  Lord  Keeper,  and  the  ajfidawt 
muft  be  at  the  fame  time  annexed  to  it.  And  fuch  wrif:  (hall  con- 
tinue in  force  no  longer  than  he  continues  menial  fervant. 
P-  R.  C.  285. 

8«  If  a  neceffjry  offUer,  fueh  as  the  Chancery  cannot  be  without,  ^  r 
as  a  RegiJIer,  Mafter  in  Chancery,  or  fuch  like,  be  in  prifon  upon 
tnefne  procefs^  the  Lord  Chancellor  may  enlarge  him :  hut  j^he  be 
in  execution  for  debt  or  damages,  he  (hall  have  no  privilege  ;  for 
the  plaintiff  would  be  without  remedy  if  the  party  be  once  fet  at 
liberty.  But  this  is  to  be  underii^ood  with  fome  limitation ;  for 
where,  by  order  of  this  Court,  one  was  difcharged  by  fuperfecfeas, 
and  the  plaintiff  brought  an  a6tion  of  efcape  againft  the  (herifF, 
this  Court  ordered  him  to  difcharge  the  a£lion,  and  that  he  (hould 
Aay  all  proceedings  againft  the  (heriiF.     P.  R.  C.  286,  287. 

(H)     In  what  ASions  the  Privilege  (hall  be  grantecL 
Of  the  Chancery.     \^And  other  Courts,] 

[1.  'T'HE  officers  and  minifters  of  the  Chancery  (hall  not  he  im^  A  clerk  of 
^    pleaded  out  of  the  Chancery  in  any  plea,  untefs  it  be  in  plaint  q^^^ 
(f^land,  or  of  treafon  or  felony ;  and  if  they  are,  they  (hall  have  have  hit 
their  privilege.     ^  H.  6.  -loA  privilege, 

krhigs  nprit  td  B*  R»  becaafe  B.  R.  is  the  fupenor  Couit,  and  if  B.  R»  he  firft  fojpffed  of  the  sffim, 
the  priYtiege  it  not  granuble.     Per  tot.  Cur.    Mo.  753.  pi.  io|8.  Mich.  2  Jac.  Anon. 

[2.  An  attorney  of  Bank  being  an  adminijlrator,  cannot  fue  ano-  Hob.  177. 
ther  as  adrainiftrator  by  writ  of  privilege,  becaufe  he  fues  en  au-  q,*°'J'  af 

ter  droits  but  ought  to  fue  by  writ  original.  Hobart's  Reports,  239.  cilb. 

Cage's  cafe  adjudged.]  «'ft.  C.  B, 

S*  C.    For  u  fuch  cafe  executors  and  admioiilrators  reprefent  coinmon  perfont  who  have  not  that 
privil^e. 

[3.  &'sua  attorney  being  an  executor  or  adminiftrator,  cannot  indebitatus 
be  fued  as  executor  or  adminijlrator  by  bill,  as  attornies  arc  ufed  ^"JJ^^f 
to  be  fued^  but  ought  to  be  fued  by  original  writ.     Hobart's  Re-  againft  the 

ports,  139.]  defendant  aa 

execuior«  he 
pkaded  inabarement  that  he  was  an  attorney  of  C.  B.  and  prayed  his  privilege,  but  was  ruled  toanfwer 
«ver ;  for  his  privilege  extends  only  to  anions  brought  agaiiifl  him  in  his  own  right.  *  r  "Salk..  2.  pi.  4* 
Mich.  II  W.  3.  B.  R.     Newton  v.  Rowland.  1 2  Mod.  316.  S.  C.     And  there  it  was.  urgr4 

ca  demurrer,  thai  the  reafon  of  privilege  in  the  cafe  of  an  attotney,  is  by  reafon  of  hit  perfonal  attend- 
ance, which  is  all  one  whether  fued  in  his  own,  or  in  auter  droit.     But  per  Holt,  the  authorities  are  of 

the  other  fide  in  this  cafe,  and  the  plaintiii'  had  judgment  nlfi. S.  P.  AVherc  attorney  was  faed  as 

•dminiftrator.     i  Salk.  7.  pi.  18.  Hill.  4  Ann.  B.  R.  Lawrence  t.  Martin. 

'  ....  •t5^7] 

4«  It  was  doubted  if  privilege  fliould  be  granted  in  prohibition/* 
65.  pi,  38.  Mich.  13  Car.  Z-  in  Serjeant  Morton's  cafct 
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(I)     At  what  Time  they  fhall  pray  their  Prinfegc, 
\^And  wbatjhall  be  an  admitting  the  ^urifdiShu  of 
a  Court.] 

PnVUcgeof   £1.   lY  Ag  pzTty  has  ^nned  the  jurifiB^H^ 

cttftot  brt.  ^^^^  ^  be  (hall  not  hzrt  his  privilege  after.  1 1  H.  4. 6S.  hrj 

vittm  chercy  wm  pleaded  after  MI  put  m ;  tod  reiblved  per  tot*  Cvr.  that  the  pvCtiag  is  kail  is  no^fi^ 
miffUM  to  tbtjurijdiffm  of  the  Court y  be  it  general  or  fpcdal ;  for  tili  bail  put  ioy  be  is  ao(  ia  CoiBt  t» 
plead  any  thing,  nor  is  the  plaintiff  obliged  to  declare  i^ainft  him.  And  b  hit  pka  «f  pcivilegfK  wa 
allowed.     3  Lev.  ^33.    DaJhwood  ¥.  Fowlkes. 

A  m^was  f  2.  If  privilege  be  prayed  by  fervant  of  the  Chancery  ejhr  t«r- 
^TLol^ln^m  *^>  """^  before  Judgment,  it  fhall  not  be  allowed,  1 1  H.  4.  6S.  b.] 

trdtafi,  and  before  judgment  he  demanded  the  privUege^  hetamje  bit  wtafta-  wmtfietd  'm  appe^  ef  mmtdtr 
bepre  be  wat  afraid  in  London,  and  by  award  he  hiMi  the  privilege  {  quod  nuran!  For  ^ker  mfmet 
given,  without  dgmanding  the  privilege^  he  ooghc  to  be  oiiAcd  theco£i  Be.  Piinkgc,  pL  &;.  ^ux 
21  H.  7.  39* 

A  man  was  impUadedin  C,  B.  and  in  the  vacation  tame  t$  Lenden  12  dsys  hefire  tie  term^  and  «0 
mrr^ed  in  Louden 'and  eemdomned ;  and  faccaule  the  other  torit  ef  prkni.ge  tons  ddivertdhi  Lenden  m^ 
heiwetn  verdiB  and  jndgmentf  and  notwithlfauidiQc  this  they  gave  jiidigineos  in  L.  and  >ec  bccaafe  k 
appeared  by  bis  oatb,  tbat  be  came  to  Lond/.nfo  Ung  before  tbe  term  to  retain  ccunfii  in  iiis  matter  in  Baak» 
therefore  the  priTilege  was  allowed,  and  the  prifoner  dlfmifTed ;  qaod  nota,  after  caodcmnaiion,  and 
tbe  rcafon  feems  to  be,  inafmnch  as  by  the  firft  writ  of  privil^e  delivered  before  jodgmentt  their  haodi 
were  doled,  and  fo  their  judgment  after  this  was  void,  and  fo  fee  privilcfe  allowed  after  plea  pleaded* 
Br.  Privilege,  pi.  28.  cites  38  H.  6.  4.  Br.  Jodgmeat,  pU  55.  cites  S«  C* 

Br.  Privi-         f  J.  So  if  the  ifique/l  was  f  ready  to  pafs,  it  fliall  not  be  alloved 

J^  s!'a'  ^^'^^  ^P°"  prayer*  Contra  1 1  H.  6.  8.  1 1  H.  6.  8.  b.  where  the 
chat  the  pi^i. .  fuperfedcas  is,  that  he  (hall  not  be  fued  out  of  the  Chancery  againft 

▼ilege  was     his  will ;  foF  this  IS  with  his  will.l 

allowed—  "* 

f  Orig.  is  (prife),  bat  it  feems  it  Ihould  be  (prift). 

Br.  Privi-         [4.  So  if  the  party  pleads  to  tjfue,  yet  he  fhall  not  have  ptwi- 

cites's'llc.'    ^^S^  *^^  nifi prius  granted.   li  H.  4.  68.  3  H.  6.  30.] 

&  P.  by  *        [5-  So  after  demurrer  he  (hail  not  have  privilege.  3  H.  6.  30.] 

Weflbury. 

X  Br.  Privi-  [6.  After  defence  made,  the  privilege  of  the  Chancery  fliall  be 
sfc.— c\\  g^^"ted,  becaufe  this  is  not  properly  a  plea  to  the  mrifdiaion. 
in  the  cafe  %2  ^^*  ^'  3^'  Adjudged.  M.  II  Car.  B.  R.  between  Reeve  akd 
ofTaossEt  Jacet,  per  Curiam  ruled.] 

v.Madi>ik,  "  *  -• 

Sid.  318.  pi.  8.  Hill.  18  &;  19  Car.  2.  B.  R.  it  was  held  per  Cur.  that  after  a  fall  defoncehtfUH 
never  be  allowed  to  ouft  the  Court  of  its  jmirdidlioo.— S.  C.  cited  Lct.  54.  in  the  cafe  of  Nsate  v. 
NsLSON,  as  adjudged,  Mich.  iS  Car.  2.  B.  R.  in  the  cafe  of  TruOel  v.  Maddcok  S.  C.  oted 
Arg*  Fretm.  Rep.  X34«  in  cafe  of  fionc  v.  Andrews  in  C.  B. 

The  iropar-       [^.  After  imparlance  to  another  fermy  in  tbe  other  term  he  fliill  not 
*S!wj^m'-   ^^^^  ^^^  privilege  of  the  Chancery  by  writ,  ao  H.  6.  33.] 

bus  alle^nti'iitihus  &f  exce^  ticnihus  omnhnodh  tarn  ad  breve  quam  ad  narraticnemf  and  at  the  day  ihede* 
fendant  csfl  fuperfedeas  of  the  pttviicge  cf  Chancery,  buc  it  was  not  allowed  ;  becaufe  the  imparlance 
♦  D  affirmed  the  jdrifdidlion  of  the  Court  j  quod  nota  by  award.  Br.  Privilege,  pi.  15,  cites  S.  C— 
Cilb.  Kift.  of  Ci  B.  170.  cites  22  H.  6.  71.  [But  (71)  fc:ms  to  be  mif-printed  for  (7)  1  «^  f»Jh 
thit  the  true  reafon  fecms  to  be,  that  by  this  imparlance  the  defendant  had  confined  hinsfelf  to  take  id* 
vantajrc  only  of  the  default  in  the  writ  and  count  j  b-jt  bad  he  obtained  from  the  Court  a  general  i^ecin 
imparlance,  v\t,/aivts  annibus  &  emn'm:ciii  advanragns  &  exceptienibnSf  he  mi2ht  then  have  phadea 
his  privilege  ;  for  tha^is  not  toouft  the  Court  of  its  jurifdidioo,  but  is «  privilege,  which  each  Co«t 
allows  to  the  o.T..-trs  of  tbeotbei  to  be  fued  in  their  own  Court  only,  aad  lbs  modem  aadMMMsam 
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wpidB,  (hal  privUefe  miy  be  pktded  dW  a  geoerti  fpowllwpitltnciu  ■  |  S.  P.  I^«  R.  C.  zSd. 
Debt  in  B.  R.  againn  an  attorney  of  C.  B.  wlio  in^^ritd  fpeciaily»  Jaivisjihi  cmntbus  exceptimt^ 
hmjt  4cc.  and  aftemardt  pleaded  his  prinlegc.  The  plaintiff' demurred  }  Windham  and  TwiCden  betd^ 
ibat  this  plea  was  ttceirahle  upon  this  imparlance  j  but  adjornatur.  And  the  nest  term  a  refpondeas 
cuAer  was  nirarded  fer  want  of  averment  in  the  pl«a  ;  but  nothing  Alftber  waa  laid  of  the  fpectal  mat* 
ter.    Lev.  54.  Hill.  X3  &  14  Car.  a.  B.  R.    Neave  y.  Nelfoo.  But  Mich«  31  Car.  2.  B.  R. 

it  was  held  per  Cur.  that  plea  of  privilege  cornea  too  late  after  in^arlance.     1  Show.  14.5*    Jenkei  t. 
hyoxbk    S.  p.  Raym.  34.     Barrington  ▼•  Veoables. 

In  debt  vpon  bond,  the  defendant  in  propria  perfona  imparkdv  ▼!«•  falvU  fibi  onmabvt  9c  omnimodfai 
•■cepcioojbus  ie  advantagiis  um  ad  JMrifdiBianaB  ctirue  fuam  ad  hrtvtf  &c.  and  then  pleaded  his  privl^  ^ 
lege  as  one  of  the  clerks  of  the  Exchequer*  ExcepHon  was  taken  thereto,  that  fuch  imparlance  ad  jurif- 
£Aionem  curiae  never  was  feen*  And  the  Court  Cud,  that  fuch  imparlance  ought  not  to  hare  beea 
granted  by  a  prothoooCary,  and  thereupon  awarded  a  refpondeaa  onfter  j  but  they  refelved,  that  if  the 
ifflpartance  had  been  as  in  Clapram's  case,  Hard.  365.  before  the  plea,  it  had  been  good.  Lntw.  * 
43  (046.  Paf^h.  13  W.  3.  C.  B.  Wentworth  v.  Squibb.— Tre^/<  agaltifl  divert ;  «//  imparted  ex- 
etptemtf  and  after  at  tht  daj^  tht  0ne,  vbo  did  fui 'mfarly  afpearii  by  attorney  and  imparled,  and  afer 
lisdente  curia  caft  fuperfedeas  of  the  Chancery,  becaule  he  was  fervaot  of  the  Chancellor ;  and  it  was 
BOi  adjntjged  whether  he  ihall  have  the  privilege  or  not,  becaoJe  others  are  joined*  Br.  Priviiagef  pi.  y. 
does  20  H.  6.  3a. 

A.  fued  B.  in  an  adion  of  battery  in  Lemdm,  B.  removes  It  by  hahtoi  corpm  to  the  Ring*s  Bench^ 
•nd  the  term  after  prays  an  imparlance,  and  before  the  end  of  the  term  prays  the  privilege  of  the  Ex« 
chequer  ;  the  pnifne  baron  comes  to'ah  the  red  look,  and  ihews,  that  B.  is  efcbeator,  and  fo  an  accompt- 
•nt  to  the  king,  and  at  length  privilege  was  allowed.    Noy,  40.   Wahend  v*  WlnroU. 

[8.  &,  after  imparlance  to  another  Jay  in  the  fame  term^  he  fliall  ^^  '  \.  ' 
not  have  the  privilege  by  writ,  ao  H.  6.  32.  b.  Dubitatur.J  .    -^  J 

fp.  -^«fr  imparlance  in  B.  R,  by  afervant  of  one  of  the  examiners 
in  Chancery  being  defendant^  if  he  pleads  his  privilege  of  the  Chan- 
ceryi  he  {fiall  not  have  it.  M.  1651.  between  Fish  and  Kennedy^ 
pex  Curiam  adjudged.    Intratur.  Tr.  1651.  Rot.  1260.] 

10.  At  the  exigent  returned  uponprocefs^  defendant  fliall  have  the  '«  "'<)^» 
privilege  of  the  Chancery.  20  H.  6.  26.]  "^^if  itil'id. 

mitted,  that  the  defendant  may  have  privilege  of  B.R*  at  this  time ;  but  in  debt  he  diall  not  have  pri- 
vilege of  B.  R.  /or  debt  doa  not  fk  there,     Br.  Privilege,  pi.  40.  cites  xo  E.  4.  4. 

A  elerk  of  the  Chancery  ynafmed  in  Bank,  and  procefs  continued  to  the  ex' gent  \  thederk/vf^/  afu*. 
perfideas  to  the  /heriff,  quia  imfrovidef  and  zfierfued  a  writ  of  privilege  dire&cd  to  the  Juiicet  of  tba 
^ojil,.  requiring  them  to  farceafe;  and  upon  a  long  debate  his  privilege  was  difallowed,  and  he  driven  C» 
aofwer  £  for  the  Court  was  lawfully  feifed  of  the  plea  by  the  defendant's  own  z€t,  inafmvch  as  he  had» 
hjsbejupcrfideatj  affirmed  the  jurifdiBion  of  the  Court  $  for  every  fuperfedeas  quia  improvide  recites  an 
appeaiance  in  Court  of  the  defendant  by  attorney,  and  Acws  his  name ;  fo  that  this  is  his  own  default* 
Mat  if  he  had  not  fued  fitch  writ,  notwithftanding  the  exigent,  the  privilege  ihould  have  been  aliowed^ 
and  oif  this  there  were  precedents  ihewn,  and  then  after  the  writ  of  privilege  comes  to  the  Jui^ices,  they 
oight  to  make  ^  fpeciai Juperjiedeas  of  the  outhiwry  to  the  flierifi>  reciting  the  privilege.  £t  lac  n<fta 
divcrfitatem  bene*    D.  33,  pL  i8.  Pafch.  zS  tc  29  H.  8.  Anon. 

fi  !•  At  the  exigent  returned,  and  after  mainprize  found  upon  if, 
defendant  (hall  not  have  the  privilege  of  the  Chancery,  becaufe  by 
the  mainprife  he  has  affirmed  the  jurifdi^on.  20H.  |5.  26.  Quxre.  | 

[12.  After  iffue  when  the  inquefi  if  ready  at  the  bar,  if  an  abfolute 
fiiperfedeas  comes  out  of  the  Chancery,  certifying  that  defendant  is 
a  derk  there,  and  commands  them  to  furceafe,  it  {hall  be  allowed* 
XI  H.  6.  8.] 

13*  He  who  is  arrejied  mefne  between  the  tefie  of  the  original  and  < 

the  return  fliall  have  the  privilege,  if  the  writ  be  returned  after;  for 
this  ihall  have  relation  to  the  tefte.  Br.  Privilege,  pi.  4.  cites 
9  H*  6*  7. 

14.  Trcfpafs  againft  the  baron  and  feme,  the  barm  caft  writ  of 
prtwlege  for  him  and  his  feme,  becaufe  he  was  fervant  to  the  Chanieliorg 
and  it  was  alleged,  that  pending  the  fuit  the  Chancellor  was  removed 
from  bis  office t  but  this  was  not  regarded  | .  for  if  he  had  once  a  good^ 

cauft 
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fauje  of  privilege  the  ad  of  a  3d  perfeii  fliatt  not  pogodtee  him*  flCi 

Privilege,  pi.  9.  cites  34  H.  6.  29. 
^a  man  IS  15*  A  man  was  impleaded  at  London  long  hefore  the  tarm^  and 
€oiuUmtud  iff  was  arrcfted,  and  found  mainprifey  and  at  the  term  ^ier  mm  mi* 
^T^*^  ginal  and  fuit  laas  taken  againj  the  defendant  at  Weftminfter  imCB* 
turn,  and  bat  and  the  plaintiff  declared;  and  the  defendant  imparled^  and  fucd  writ 
ottmt'wn  in  of  privikgey  and  b^d  the  privilege,  notwithftanding  that  the  fait 
whence  •  '^'^  ^'  ^^^  ^^^  prior  fuit,  bccatifc  it  was  not  adjndgcd  by  rccdrcry, 
dcfeadaat  nor  condemnation ^  but  is  pending  yet  in  L.  not  difcumsd )  but  if 
baft  cauTe  of  }^^  ]jj|^  ^^q  condemned  inL.he  ihould  not  have  tbe  pfivikgq  ;  quod 
SSr&^i'not  °ota  divcrfity.     Br.  .Privilege,  pi.  36.  cites  5  E.  4.  44. 

dUmiCs  the  ezecatbn.    Br.  PtWiie^  pi.  37.  cites  a  £.  4.  8» 

J9«<ifthe  16.  Littleton  Juftice,  fald,  thvX  ou't  efpeared  by  cepi  corpus  ami 
plaint  and  found  mainprifcy  and  hefore  the  day  which  he  had,  he  «wx  arrtfieiin 
SabJui ht-  London^  and  was  brought  into  B,  R,  by  corpus  cum  cau/a,  at  which 
fin  the  mt"  day  the  plaintiff  was  nonfuited,  and  tlie  defendant  difmifled  of  tbe 
frifinnunt  ferjcanf;  for  the  plaint  upon  which  he  was  arrcdcd,  was  taken 
^HaH  haw   ^^  '^^  imprifonment  in  Bank.  Br.  Privilege',  pi.  24,  cites  9  £.  ^  47. 

lemitted.     Ibid. 

I7«  Any  plea  of  privilege  is  good  to  a  declaratioil  agaioft  one 
in  ctiftodia  mar.  if  he  be  there  wrongfully  ;  as  if  an  attorney  rfC*  B» 
be  arrefted  on  a  lattitat,  and  is  in  cufloiy  of  the  marflial^^  vKud  ef 
hailf  or  fuppofc  he  puts  in  baily  it  ihaJl  not  hinder  him  of  Reading 
his  privUege  %  becaufe  he  cannot  plead  till  he  pats  in  bail^  if  be  be 
not  in  aAual  cuftody  ^  and  if  we  give  judgment,  it  muff  be  for  tb« 
defendant.    Per  Holt  Ch.  J.  12  Mod.  535,  536.  Trin.  13  W.  3. 

B.  R.  Wilbraham  v.  Lownds. 

» 

(K)     Proceedings^  and  Pleadings. 

I.  D  ILL  was  brought  agdlnfl  the  cuflos  irevium,  hecaufe  iheAeriff 
of  S,  returned  a  capias  utlagatumj  which  the  fead  dgtnimi 
emhezzledf  and  exception  was  taken,  becaufe  he  is  iwf  named  mm 
cuflos ;  &  non  allocatur,  becaufe  it  appears  by  the  return  that  he  u 
yet  cuflosy  and  then  bill  lies.  And  another  euception  was  taken,  hecafi 
be  embezzled  it  at  D.  in  London,  and  that  bill  lies  net  bmt  ^  am  eB 
done  in  the  fame  county  where  the  court  is*  And  Skrene  oieied  19 
demur,  becaufe  the  bill  lies  by  his  pretence.    Br.  BiUe^  pi.  ^  dttf 

7  H.  4-  5- 

2.  Bill  of  debt  was  fuch,  viz.  J.  S.  petit  deW.M.um  atkirmd 
de.  Sec.  and  the  bill  was  challenged  becaufe  it  Jhould  be  mnum  eiter* 
matump  &c«  and  the  bill  awarded  good.  Brook  fays,  quaere  what 
is  intended^  for  it  is  ill  reported.  Br.  BilL  pL  <•  dtd 
7  H.  6.  43. 

3.  In  debt  the  defendant  caft  fuperfedeas  of  privilege  of  tbf 

Chancery,  and  faid,  that  the  day  of  the  writ  purchafed  he  wu 

menial  fervant  of  £•  Bifhop  of  B,  Chancellor  of  £nglaiid,  and  J^ 

is  \  therefore  he  demanded  judgment  if  the  Court  will  take  coa«- 

fa&ces  uui  ibfi.plaintifffaid^  tl»t  the  defemdam  vfsu  noijerumtti 

tiic 
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lint  ChncdDor  the  Jay  rfthe  writ  purchafedj  mr  wver  sjfiers  and 
for  want  of  defence  demanded  judgment ;  and  the  defendatit  di" 
numded  juJgmeni^  be£aufe  the  king  recorded  that  he  isfervont  of  the* 
Chancellor^  td  accepimus ;  and  yet  becaufe  the  plaintiff  had  tra« 
verfed  the  d^ence  dire^ly^  to  which  he  anfwered  nothings  there- 
fore it  was  awarded)  that  the  defendant  anfwer  without  the  pri- 
Yikge.;  quod  nota.     Br.  Privilege^  pi.  13.  cites  21  H.  6.  20. 

4.  The  plaintiff  faid,  that  whereas  it  is  contained  in  the  writ^  [  530  ] 
that  he  is  menial  fervant  of  R«  S.  Burchier  of  the  Chancery,  he 

is  net  menial  fervanty  priji  \  and  the  other  e  contra.  Br.  Privilege^ 
pL  17.  cites  22  H.  6.  3&. 

5.  In  trefpafa  the  defendant  caft  a  fuperfedcas  of  the  privi* 
lege  of  the  Exchequer)  and  alleged  the  ufage,  that  the  ifficer§ 
there,  nor  their  fervantSy .  ^t^  have  not  been  impleaded  elfnvberei 
but  in  the  Exchequer,  and  that  he  is  fervant  of  an  officer,  &Ct. 
The  ptttititijf /aid,  that  the  officers  and  their  fervants  attonding  at 
the  office  have  ufed  to  have  fuch  privileges,  and  that  the  defendant 
isjervemt  in  hujhandry  in  the  country^  abfque  hoc  that  he  is  attendant^ 

iic»  And  the  opinion  of  Friibt  was,  that  this  is  a  *  good  iflue  *t  *  For  per 
mrhich  none  denied  but  Lakcn^  who  was  for  the  de6:ndant,  an4  ^"^}^ 
to  he  traverjti  more  than  was  tendered i  but  qusere  if  he  ought  no|  u^^i^^^ 
'to  traTerfe  ahfyue  that  the  privilege  extends  to  all  fervants,  prout,  &c*  leged  for  4il 
Br.  Tmvcffe  per,  &c.  pi.  27.  cites  34  H.  6,  15.  ■  ^"^;. 

womf  mdk  taf  m  leiey  mAJbem  that  fa<h  firva$atjbatl  have  prhvUe^e^  and  the  otbert  nor,  hnd  tnvtrle  m 
haitf  ^tbout  Urmferjmi  tkt  frtjcrifikn^  Br.  f'livilcgpy  pU  &  cites  S.  C— >Br.  Fr^iptioa,  pi.  7, 
cities  S.  C. 

6.  Bill  aiainjl  a  Jheriff  in  the  Exchequir  upon  his  account  Ihall 
abate  if  he  be  not  named Jheriffy  et  ratione  officii  fui  fcilicet  vcrfus 
J.  O.  quondam  vicecomitem  N.  qui  prefens  hie  incuria  fuper 
compoto  fuo,  ratione  officii  fui.  Br.  Bille,  pi.  42.  cites  37  H.  6.  39. 

7.  If  hill  of  debt  is  brought  by  an  attorney  upon  the  privilege,  the 
defendant  may  fay,  that  he  is  not  named  attorney  in  the  bill ;  judg- 
ment of  the  bill,  and  a  good  plea ;  contra,  it  he  fues  by  writ. 
Note  the  diverfity.    Br.  Brief,  pi.  342.  cites  3  E.  4.  26. 

8.  If  one  demands  privilege  as  warden  of  the  Fleets  becaufe  he  is  Br.  Bille,  p^ 
officer  of  the  court ;  it  fuffices  if  he  be  named  warden,  though  s^^^^^J^ 
he  does  not  Jhew  how  he  is  warden,  as  in  jure  uxoris,  or  by  leafe  for  ^oimti  p<» 
years,  &c.  but  it  fuffices  by  natoe  of  warden  only.     Br.  Privi-  26.  cites 
lege,  pi.  23.  cites  9  E.  4.  40.  ^'  ^' 

9.  In  trefpafs  the  defendant  pleaded  privilege  as  fervant  of  a  Br.  PHvf. 
Clazer,  and  ijfue  was  taken,  if  the  party  weu  fervant  attendant  on  the  ^*8^>  P**  ^^ 
filazer,  or  not,  at  the  time,  &c.  And  fo  fee  that  the  ifTue  is  pe- 
remptory; for  it  is  triable  per  pais.     Br.  Peremptory,  pi.  48. 

cites  10  £.  4.  4. 

10.  An  attorney  ofC*  B.  brought  an  a^ion  there  againft'a  ft  ran- 
ger hy  attachment  of  privilege,  and  had  a  verdift  ;  but  upon  a  writ 
of  error  brought,  the  judgment  was  reverfed  for  want  of  f  riding 
pledges  de profequendoy  though  fevcral  precedents  were  (hewn,  that 
an  attorney  need  not,  becaufe  he  is  fuppofed  always  prcfcnt  in 
Court.  And  the  words  of  ii  querens  fecerit  te  fccurum  de  clamorc 

fiio. 
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fuo,  &c.  were  wanting  in  the  attachment  of  prmlege.^D.  18& 
pi.  53.  Pafch.  12  Eliz.  Floteman  ▼•  Bygot. 

1 1*  It  was  agreed^  that  all  proceedings  in  an  if^erhr  court  tfief 
■  a  writ  of  privilege  delivered  out  of  this'  court  are  void^  &  conm 
non  jttdice^  and  if  they  award  execution,  this  Court  wili  difduffge 
the  party,     2  Brownl.  10 1.  Mich.  9  Jac.  Anon, 

1 2.  Error  was  brought  of  a  Judgment  in  C.  B.  in  dek  ca  an 

arbitration  bond  hyan  attorney  of  C.  B.  2nd  judgment  upon  demar- 

rer  given  for  the   defendant,  quod  querens  ntl  capiat  per  kreve^ 

whereas  the  a£tion  was  brought  by  bill  of  privilege,  and  not  by 

an  original  writ;  and  therefore  it  ought  to  be  nil  capiat  per  UlaM» 

This  was  held  a  manifeft  error,  becaufe  it  was  in  the  judgment^ 

which  is  the  a£t  of  the  Court,  and  fo  not  to  be  accounted  the 

mifprifion  of  the  clerk.     Cro.  C.  580.  Pafch.    16  Car.  B.  R. 

Reymond  v.  Bembridge. 

Rvd.  x64.        13«  In  aflumpfit,  &c.  the  defendant  pleaded  his  privSege  as 

S.  c.  bv  the  auditor  tf  the  Exchequer^  in  thefe  words,  fc.  That  the  barons  eftbi 

BmUieton*t  ^^^^^q^^i  'ArtV  clerks^  nor  other  twicers  of  the  Exchequer^  are  not  to  he 

cafe.    And   impleaded  elf envhere*    The  plaintiff  demurred  to  this  plea  ;  ift»  Be- 

2^  *^      caufe  the  privilege  was  pleaded  in  the  negative,  for  it  is,  that  they 

Sf  word    ^  *^  '^^^^  to  be  *  impleaded  elfewhere,  without  (hewing  that  dicy 

(omnes)Tis.  have  been  ufed  to  be  fued  there.  2dly,  It  is  too  general  to  iay, 

tiwt tu  the    ^^^  ^|jg  barons  and  their  clerks  are  not  to  be  fued  elfewhere;  for 

And"^ei«'    ^^^  ^"^^  ^^^  prove  but  that  one  of  their  clerks  may  be  fued  cUe* 

tzccptioii      where ;  and  this  was  held  ill  according  to  the  exception.    It  was 

insitkewire  {nfifted,  that  there  was  a  diverfity between  inferior  courts  and  the 

averring  hit   courts  of  WcftminftcT ;  that  though  privilege  of  inferior  courts 

piee  as  he     muft  be  pleaded  precifely,  yet  privilege  of  the  Exchequer,  which 

"*^f  %^'    is  one  of  the  4  great  courts,  need  not,  the  cuftoms  of  thofc  comts 

ifluaUewhe-  being  laws  whereof  all  other  courts  take  notice  without  pleading 

tberbeisthe  them.     But  per  Cur.  plea  to  the  jurifdi£^ion  muft  be  preci&* 

wZ'^Z  2  Sid.  164.  Hill.  1659.  B.  R.  Fofter  v.  Barrington. 

tor  there ;  and  to  this  opinion  the  Court  feemed  to  incline ;  bat  the  plaintiiTs  coonft)  iaid,  tltat  tbe 
precedents  in  the  Exchequer  were  without  any  fuch  aTerment ;  and  thej  made  a  difliRnee  betwixt  the 
officers  or  clerks  of  Courts,  who  are  upon  record  there,  aiid  their  feiraatSy  who  are  not.  Et  ad- 
joraator.  -la  debt  upon  an  obligation  brought  tgainft  the  defendant,  be  pieaded  the  privilege  of 

the  Exchequer  \  and  it  was  faid  by  Mr.  Juftice  (John}  Powel,  that  the  defendant  needed  not  to  lu«e 
pleaded  it,  but  that  it  was  to  be  allotveJ  upon  producing  the  rtd  hook  of  the  Exebtfrnwr,  Lotw.  4<b 
Fafch.  13  W.  3.  in  the  cafe  of  Wentworth  y.  Squibb. 

The  plea,  that  omnes  attornati  of  C.  B.  ought  to  be  impleaded  there,  and  not  eUewbeR,  wm  htM 
iU,  and  a  refpondeas  oufter  wu  awarded.     Lutw.  639.  Pafch.  la  W.  3.  Canfield  ▼.  Warna. 

14.  The  cu/!om  ofC,  B,  concerning  privilege  was  certified  to  B*  iC- 

by  the  fecondarieSj  and  therefore  was  refufcd ;  for  it  ought  to  be 

certified  by  the  prothonotaries,  Sid*  65.  pi.  38.  Mich.  13  Car.  2. 

Serjeant  Morton's  cafe. 

But  in  ticf-        15.  An  information  was  exhibited  againft  the  cuflos  hretsim  of 

pafsagainft    ]j^  j[.  fQ^  abufes  and  mifdemcanors  in  his^fEce.     He  refufcd  at 

of  c?B?*he  ^^^  ^^  appear  in  perfon,  but  would  have  appeared  by  attorney, 

pleaded  bh     The  opiniou  of  the  Court  was,  that  he  cannot  appear  hy  attorney^ 

prh.''iiege  per  Jjecaufc  hc  is  au  officer  of  the  Courts  and  prcfumed  to  be  alwiys 

^\^piahi'uff  prefent.     It  was  agreed  that  no  procefs  ihould  ifluc  againft  hinif 

demurred,      but  that  tfon  the  reading  the  information,  if  be  doth  nU  appear  pdjg^ 


meiajhali  bt  given  againft  ium»    Sid.  134.  pi.  8.  Pafch.  15  Car.  2.  hecmk  be 
B.  R.  the  King  Y.  Paget.  h^fepi^rf 

it  in  propria  perfona  ;  for  pleading  it  bf  tttorne>'  deflroys  the  very  retfon  of  his  priTii^e,  which  is  hit 
asteiuiin^  the  Court  in  perlbn  \  but  the  opinion  of  ihe  Court  was,  that  aa  attorney  may  plead  his  pri« 
tUh^  by  an  aRjrney,  ann  no  inconvenience  folldws  it ;  for  he  may  bo  fick,  or  have  bufinefs  in  another 
eonvty  Which  hm  maft  nccefTarily  attend.  It  is  true  the  precedkttSs  axe  both  ways.  The  plea  was  aU 
Jofpednifi.    Sty.  413*  Hill.  1654*     Higgs  T.Har.ifoo. 

t6.  In  debt  upon  an  efcape  after  execution,  the  defendant  ap- 
peared, et  defendic  vim  &  injuriam  quando,  &c  and  imparled 
fpecially,  faving  to  himfelf  ail  advantages  and  exceptions  quoad 
iHllsdn  pnbd.  and  whether  after  fuch  imparlance  he  muft  be  al- 
lowed his  privilege  as  marfhal  of  B.  R.  ?  The  Court  held,  that 
after  fuch  defence  privilege  may  b«  allowed ;  for  it  is  not  a  full 
defence,  nor  does  he  go  about  to  ouft  the  Court  of  jurifdidion, 
but  only  claims  his  privilege.  Likewife  after  a  fpecial  imparlance 
of  falvis  9mnibus  advantagtis  &  exceptionibus,  a  man  (hall  have 
his  privilege ;  but  if  the  imparlance  be  fpecial  quoad  biilam  brevi 
feu  narrat'wtiemj  it  (hall  not  be  extended  farther ;  and  after  fuch 
imparlance  privilege  is  not  allowable,  as  appears  2a  H.  6.  7* 
9  E.  4.  53.  But  upon  defendant's  prayer  it  was  adjourned* 
Hard.  36^.  Pafchk  10  Car.  2.  in  the  Exchequer,  Clapham  v.  Sir 
J.  Lcnthall* 

1 7*  The  pfivitege  of  Chancery  ^vas  pleaded  by  way  of  prefcriptton ;  In  indeblta- 
and  upon  demurrer  it  was  held  ill*     ift,  Becaufe  he  did  not  con^  tus  thedc- 
clude  his  plea  with  et  hoc  paratus  ejl  verificare.    And  2dly,  No  place  pleaded 
^as  alleged ;  for  they  are  f  matters  of  faft,  and  triable.  1  V  ent.  264.  cuftom  of 
Mich.  26  Car.  2.  B.  R.  Fawkener  v.  Annis.  ^tV""^^! 

that  al/ pitas 
conccfniQg  the  Chancellor,  and  any  of  the  clerks  of  the  Chancery,  etighi  to  hejbleadtd  and  determined, 
ttram  Cantiltario,  and  Aottifctwhere,  and  avers  he  is  a  clerk  of  the  InroJment  omce,,  onde  non  intendic 
^Bod  *  curia  eognofcere  rulc^  but  not  faying  prout  patet  per  recordum,  nor  where  thfe  Chancery  is  ; 
which  per  Curiam  is  ill,  and  as  to  the  Chancellor,  it  is  void  ;  however,  becaufe  he  cannot  be  judge  and 
p«ty,  a  refpond^as  Ouftfer  was  awarded,  and  it  fliould  be  only  that  they  ought  to  be  impleaded,  without 
faying,  to  be  determined  there;  for  ifTues  between  Chancery- men  ale  triable  at  common  law,  and  the 
pka  mnft  be  averred)  as  was  adjudged  in  Livingstone's  cafe.  3  Keb.  352.  Mich.  21  Car.  2« 
Fawkener  v.  Annis.--»A11  proceedings  in  the  petty- bag  office  in  Chancery,  by  or  againft  any  minifter 
of  this  court  for  any  matter  or  thing  determinable  at  Common  law,  are  to  be  pleaded  to  iffue  at  at  commom 
law  \  and  the  rteurd  thereof  to  be  delivered  per  manus  Caneellanl  into  B.  R,  or  C»  B,  at  the  tleSion  of 
the  platMttf*  And  after  trial  had,  the  record  ft>all  be  retnandtd  into  tbU  court f  and  judgment  ihali  be 
given  here.  P.  R.  C«  191.  ■•{•  Per  Cur.  contra,  that  it  is  a  matter  of  law,  and  not  triable  psr  pais, 
Bor  traverfable.  l  Salk.  30  Trin.  7  W.  3.  B.  R.  Kirkham  v.  Wheeler.^a  Salk.  543.  S.  C.  and  P. 

♦[532] 

i8-  In  cafe  againft  an  attorney  he  pleaded  his  privilege  thus,  Skin.  5S2. 
Tiz.  et  pradiSIus  A.  in  propria  perfona  fua  dicst  quod  ipfe  efl  55*  pra^  ^  ^-  ^1* 
diBo  teinpore  exhibitiotiis  btlla  ipfius  Thoma  Stephens  fait  unus  cleric  Intpka^Ted 
torum  Tho,  Winford  ar,  un,  prohotar.     Curia  domini  regis  de  Banco  his  privilege 
apud  Wejhn*  in  com,  Midd,  in  officio  fuo  quotidie  intenden,  and  con--  >«  this  man- 
eluded  with  an  averment  generally,  without  annexing  any  writ  ofpri-  ^iJ\a[def. 
vilege  to  hig  plea.    To  this  the  plainti£F  demurred  generally,  and  didt^  with. 
two  objeftions  were  made  to  this  plea,     ift.  For  that  the  defend-  **"^'*-^"^ 
ant  did  not  fay  \  venit  as  well  as  dicit,  fo  he  was  not  in  court  when  dtlotmak- 
he  pleaded.     2dly,  For  that  he  had  not  laid  any  vifne,  fo  as  the  "fg  ^ny  de- 
fzGt  of  his  being  a  prothonotary's  clerk  might  be  tried  j  for  it  is  a  "{^cUwM^*^*^ 
matter  ifluable,  and  the  rather  becaufe  the  defendant  hath  not  vcnit  mi-lhc^ 
fliewed  any  mattqr  of  record  to  prove  his  privilege,     Et  per  Cu-  ^oa  tei js. 

Vol.  XVII.  R  r  riam,  ^'  ^^'  '^'^ 
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tUocatur,  he  riaixiy  both  thc  obje£iions  were  allowed^  and  the  laft  was  (abli 
^?I  Ir!'^'  '^caufe  this  is  matter  of  hGt  triable  by  a  jury ;  for  prothonota* 
and  hefire  fics  clcrks  are  not  inrolled,  wherefore  it  b  neceflary  to  lay  airifiie 
arctber  day  in  this  plea..  Judgment  for  the  plaintiff,  (viz.)  that  the  defembnt 
'{nc7^Zix\f  *"f^^^  ^^^-    Carth.  362,  363.  Mich.  7  W.  3.  B.  ft.  SttphM- 

itwas  at  an-  V.  SquirC. 
other  day  of 

continuance  after  the  day  of  appearance,  it  ought  to  be  venit  tc  dicit;  but  for  the  want  of  dete*  tte 
Court  did  not  feem  to  regard  it;  and  in  the  cafe  of  Kzckwith  amd  Wheeley  this  tenn,  wlieR  At 
defendant  pleaded  his  privilege  as  attorney  of  C.  B.  and  made  no  defence  Holt  Ch.  J.  faiiit  inaa  ciup 
in  porridge.  Skin.  5)^2.  Trin.  7  W.  3.  B.  R.  Stevens  and  Squirci  Jind  Holt  Ch.  J.  fiudiathia 
cafe,  that  if  a  prothonotary  or  other  who  is  a  ptrjon  friviUged  by  reeordy  pleads  his  privilqjey  and  kfiogt 
a  wt  it  of  pr'rvUege  attefling  it,  that  this  is  condufive,  and  the  plaintifT  may  aot  traverje  ii  ,  but  other- 
wife  it  is  of  a  citrk  or  fervant  tojucb  ferjon  fo  privileged.     Skin.  5^2.  S.  C. 

^f-  Per  Cor.  venlt  is  no  part  of  the  plea,  but  diclt  begins  the  plea.  The  dicit  ak>ne  /bcws  him  to  ke 
in  court  j  and  here  it  appears  that  he  is  in  cuftodia.  %  SaUc.  544.  pi.  2.  Trin.  7  W.  3.  B«  JL  Ste- 
phens V.  Arthur,  (eems  to  be  S.  C. 

To  an  oB'wn  qu\  tam^  Sec  the  dtfenduitf/eaded  that  he  is  an  attorn^  of  the  Court  of  C1L  agi  ttM 
att^nties  of  C.  B»  are  nctjuable  eifiwbere.  The  plaintiff  demurred ;  itk,  Becanfetbis  plci  is  onljr  intbe 
negative f  and  no  jurifdidion  is  given  to  any  other  court  adly,  Becaufe  there  is  m  defence  ty  vent  hat 
dicit  only.  Per  Cur.  as  to  the  plea  bang  in  the  negative,  it  is  well  enough  j  for  the  prmlege  is  not  tia- 
verfabie  and  triable  per  pais,  but  a  matter  of  law  of  which  we  take  notice ;  and  vtnit  ft  dkit  otif 
are  fufficient  defence  in  this  cafe,     ft  Salk.  543.  Trin.  7  W.  3.  B.  R.     Kirkfaam  v.  Wbedej. 

If  he  IS  ac-  ip*  K  privileged  perfon  in  the  Common  Bench  may  be  in  cu^oij 
tuallyincuf-  qJ  the  marjhal ;  for  he  may  either  'waive  or  mi/plead  his  privilege; 
iTablctoai?  ^"^  ^^  ^^  ^^  aftually  in  cuflody^  and  it  appears  fo  by  pleading,  he 
aaions;  but  cannot  have  his  privilege.    -laMod.  102.  Mich.  8  W.  3.  Dun* 

if  he  be  here  comb  V.  Chuich. 

only  upon 

bail,  he  may  plead  his  privilege ;  for  the  Iberiff  cannot  take  notice  of  his  privilege/  fo  that  he  mmk  gitt 

bail.     ?a  Holt  Ch.  J.  Salk.  z.  pi.  i.  S.  C* 

20.  And  if  one  plead  an  exempt  jurifdiBion  foom  all  the  Courts  of 
Wejiminjler^  and  not  to  he  fued  but  in  fucb  particular  courts  and 
franchifesy  there  you  muft  fhew  that  they  have  a  jurifdidrba  of 
the  matter,  and  that  the  caufe  arifes  within  their  jurifdiAioii. 
Special  imparlance  fliould  not  be  allowed  without  the  leave  of  tkft 
Court  and  confent  of  the  parties.  12  Mod.  io2.  Doncombr. 
Church. 

2 1  •  Defendant  pleaded  that  he  is  one  of  the  attomies  of  the  Comrt 

ofB.  R.  without  faying  that  he  was  tttthe  time  of  the  writ  purchafed^ 

C  533  3   ^"^  ^  refpondeas  oufter  was  awarded,     i  Salk.  i.  Mich.  8  W.  3* 

B.  R-  Peafe  v.  Paribus. 
7  Mod.  97.       22.  Defendant  pleaded  that  he  was  an  attorney  of  the  C.  B.  and 


ought  not  to  be  fued  elfewhere  without  his  confent  \  the 
replied,  that  he  did  confent j  8c c.  but  laid  no  venue  vohere;  and 
therefore  bad.  Per  Cur.  i  Salk.  4.  Mich.  I  Ann.  B.  R.  Ode  t. 
Norcliffe. 

23.  The  defendant  pleade(f  privilege  ofC.  B.  in  otatpnentf  viti^ 
cut  concluding  to  the  record*  Holt  faid  ne  need  not  do'  it,  but  he 
may  leave  plaintiff  at  liberty  to  reply,  and  deny  his  being  a  peifon 
privileged  there,  which  plaintiff  cannot  do  if  defendant  coDcbde 
to  the  record,  and  his  not  hying  prout  patet  is  no  good  caofe  of « 
general  demurrer,  and  upon  prout  patet  per  recordum,  there  fliall 
£0  a  certiorari  to  certify  the  record ;  and  if  they  produce  oae  an^ 

r  QXW 
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new  ^lat  tfaey  have  privilege,  the  plain tiiF  is  eftopped^  7  Mod.  i  o$. 
Micb.  I  Ann.  in  B.  R.  Clifton  and  Swezeland. 

,    24.  In  debt  upon  bond  brought  in  B.  R.  the  defendant  pleaded  it  was  moved 
liis  privilege  as  attorney  of  the  Court  of  C.  B.,  &c.  and  that  there  that  the  de- 
ls a  ctf/iom  iii  that  Cburt^  that  no  attorney  of  this  Court  Jball  he  com'-  ftouldpatm 
fdled  to  anpwer  by  oripmd  ivrit^  unlefs  hie  is  forejudged*    The  plain-  facial  bail, 
tiflF  repitedy  that  for  five  years  iafi  pafi^  before  the  original  filed,  ^«  *««ng  an 
the  defendant  bad  'Withdrawn  bimfiilf  frotn  the  office  and  praBice  of  f^^^l^^ 
'an  attorney.  Upon  a  demurrer  to  this  replication,  it  was  objected,  having  dif- 
,ift,  Againft  the  plea,  that  the  defendant  did  hot  fet  forth  that  he  ^?"''JI^"^f^^ 
had  any  clients,  whoft  fuits  he  profecuted  or  defended ;  for  the  bu'theCourt 
teafon  why  an  attorney  (hould  have  his  privilege  is,  that  he  might  (aid,  that 
be  attendant  on  the  bufinefs  of  his  clients ;  and  when  the  reafon  y^'^^hl*' 
ceafes,  the  privilege  ceafesb  2dly,  That  he  had  alleged  this  cudom  in  t^^rlme^rU 
£eri,  and  not  infa£lo  %  for  it  is  that  an  attorney  fhould  not  be  com-  viiege  with 
pelled  to  anfwet,  &c»  whereas  he  ihould  have  gone  on  and  alleged,  [J^^^^j^®^ 
nee  &  tempore  quo,  &c.  For  ufage  in  fa£l  is  eilential  to  every  cuf-  ^nd  are  to 
torn,  compelli  confuevit.  But  the  opinion  of  the  Court  was,  as  to  the  fppcar  <]edie 
firft  objeSion,  that  the  plea  prima  facie  was  good,  and  not  avoided  '^n*|j'"^ 
by  the  .replication,  and  that  as  long  as  the  defendant  is  an  attor-  were  not  fa. 
ney  upon  record,  he  ought  to  have  his  privilege.     And  as  to  the  ^"fi«J  that 
2d  objedion,  it  was  faid,  the  Court  would  take  notice  of  the  pri-  condmicd^' 
viiege  of  attornies  of  the  Court,  and  therefore  the  cuftom  need  his  pnaice. 
not  to  be  fo  ftriftly  alleged  as  other  cuftoms.    And  judgment  wa«  Veat.  i. 
^ven  for  the  defendant.     2  Lutw.  1664.  HilL  2  Ann.  C.  B.  cir'^A' b!*r. 
JKouth  V.  Weddell*  SirWhn 

How  V.  Wooiley* 

25.  An  attorney  ^C.  B.  being  fued  in  B.  R.  pleaded  his  privilege,  Toa  ptea 
Plaintiff  demurred  fpecially,  becaufe  he  did  not  conclude  with  a  '***^  ^«  ^** 

r  / '  j^n  attorney 

frofert  hie  in  curia  of  a  writ  of  privilege,  teftifying  his  being  an  ©f  c.  B.  it 
attorney,  &c.     Per  Holt  Ch*  J.  the  difference  is,  if  the  privilege  was  obje^cd 
of  an  attorney  be  pleaded  with  a  writ,  the  defendant  cannot  be  "ha^JhTouTj 
denied  to  be  an  attorney ;  but  if  without  he  may,  and  then  a  cer-  to  produce 
tiorari  fhaU  tie  awarded  to  certify  whether  he  be  an  attorney  or  i^'s  ^"N  a°<^ 
not.     2  Salk.  545.  Trin.  2  Ann.  B-  R.  DiUon  v.  Harper.  SS^'a^rout 

pster  per  fccorduxn  \  and  alfo  that  he  laid  no  venue)  alleging  no  place  where  he  was  attoroeyy  nor  wher« 
the  Coort  of  C.  B.  fiti.  £c  per  Cur.  vis.  Hoit  Ch.  J.  to  which  the  reft  aflented :  An  attorney  may 
plead  privilege  with  a  profert  of  Ills  writ,  if  he  will,  or  with  an  exemplification  of  the  record  of  his  ad. 
snifiiony  or  he  may  plead  it  as  he  does  here,  and  it  is  well  enough ;  for  To  are  the  precedents,  and  the 
pUinllff  may  reply  nal  tiel  recoid.  3diy,  There  was  no  n?ed  oi  a  venue  to  try  where  he  was  attorney, 
for  ic  being  a  natter  concemii^  his  perfon,  was  triable  where  the  writ  is  brought.  As  to  the  3d,  He 
trandcred  how  that  ever  came  to  be  allowed }  for  that  thit  Court  fends  wriis  to  the  Ch.  J.  of  the  C.  B. 
by  that  name  \  and  -vnleft  wbeie  thit  is  held  to  be  part  of  the  defcriptios  ^  a  record,  'it  can  never  bt 
aecefla^    a  -Salk.  545.    Scawen  v.  Garret. 

!2<$.  The  defendant  pleaded  in  abatementi  that  tempore  quo  me^ 
tnoria  non  0stat%  all  the  clerks  of  the  queeiis  Court  of  Exchequer  were 
privileged  from  being  fued  elfewhere  than  in  that  Court ;  and  that 
the  drfenaatit  was  elerk  to  JE.  P*  uno  baron,  de  fcaccario  noftro  pra^  [  534  ] 
diOo.  Upon  demurrer  4he  Court  held,  that  there  were  two  ways 
of  pleading  privilege  g  one  16  to  go  to  iffise,  and  if  the  party  id  an 
officer  on  record,  to  fhew  it  by  producing  the  records  if  he  is  no 
officer  cf  record^  but  attendant  on  one  of  the  barons^  that  mud 
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of  ncceftity  be  tried  by  a  juiy,  becaufe  the  Court  of  £zcbeqDer» 
as  a  Courts  cannot  take  notice  of  it  any  more  than  we.  The 
other  way  isy  if  be  be  an  fffficer  om  record^  then  to  produce  a  forit  rf 
frivilege  at  the  time  ef  the  plea  fleadedj  and  then  no  ifiue  can  be 
joined  upon  it ;  but  here  the  cuftom  is  ill  pleaded  \  for  tempore 
quo  non  extat  memoria  is  nonfenfe,  and  it  (hould  be  cujos  coo- 
trarii  memoria  non^  &c.  But  he  haying  fhewed  that  he  b  one  of 
the  clerics  of  a  baron,  the  Court  aiked  whether  they  ought  not  to 
take  notice  that  he  ought  to  have  privilege ;  but  it  being  anfvercd, 
that  he  did  not  aver  that  he  was  clerk  to  one  of  the  barons  ^  the  qoeeits 
Exchequer^  but  defcaccario  noftrOf  a  refpondeas  oafter  was  awarded* 
6  Mod.  ^05.  Mich.  3  Ann.  B.  R.  Phipps  v.  Jackfon. 

27*  If  any  who  have  privilege  of  Chancery  be  arrefted  in  a 
civil  plea  by  the  procefs  of  any  odier  Court,  be  may  have  a  vrit 
of  privilege^  containing  an  abfolute  fuperfedeasy  and  requiring  die 
plaintiff,  quodjiquatur  in  curia  ubi,  &c.  Ji  voluerit.    P.  R.  C  2^4* 

28.  Privileged  perfons  have  their  writs  fealed  fmtbout  fees. 
V.  R.  C.  285. 

For  more  of  f&rftjileffe  in  general,  fee  Slrreff,  SlttOtne;,  ^« 
Uainent,  iStero,  and  other  proper  titles. 


i&ritJJtp^ 


(A)    The  Jeveral  Sorts  of  Privities  and  Privies,  and 
of  what  they  may  take  Advantage 

I.  T^RIVITY  of  blood  (hall  not  be  betwen  two  of  hdfM^oL 
\^  Br.  Entre  Cong.  pi.  a?,  cites  21  E.  3.  i.  2. 

2.  Trefpafs  againft  two,  and  the  one  appears  Jlrfi,  and  ibtpUn^ 
tiff  counts  J  and  after  the  other  defendant  appears,  and  ihcpUontf 
counts  of  another  day,  and  yet  he  Jball  not  taMe  advantage  of  the  ceuni 
affirmed  by  his  companion;  contrary  of  plea  to  the  wnt»  rekafe* 
difcontinuance,  &c.  For  he  is  privyto  the  writ,  but  n^  to  the 
count.    Br.  Trefpafs,  pi.  56.  cites  46  E.  3.  25. 

3.  There  is  no  privity  between  the  incumbent  ef  the  bi/iop  «b 
if  collated  by  lapfe,  and  the  bi/hop,  as  there  is  between  the  me^  osd 
fervant.    Br.  Incumbent,  pi.  I2.  cites  16  H.  7.  6. 

S.  c.  dKd  4-  There  are  three  forts  of  privities,  viz.  privity  in  ^ate,  in 
per  jonei  J.  blood,  and  in  law.  Privies  in  blood  are  intended  of  privies  in  Uood 
cafelf'G«!i.  in'icritable,  and  this  is  in  three  manners,  viz.  inheritable  as  general 
jreTT.Wade!  heir,  or  as  Jpecial  heir,  or  as  general  and  fpecial  heir.  Privies  in 
-^Thete  aif  eflate  are  as  jointenantS|  baron  and  femcj  donor  and  doiiee»  kSv 

and 
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and  Icflee,  &c.    Privies  in  la^w  are  when  the  law  without  blood  or  j)"«  ^^^ 
privity  of  eftate  cafts  the  land  upon  one,  or  makes  his  entry  law-  ^^^j^^  ^^' 
fuly  as  lord  by  efcheat^  lord  that  enters  for  mortmain!  lord  of  vil-  io  refpea  of 
kin,  &c.  8  Rep.  42.  b.  Hill.  45  Eliz.  Whittingham's  cafe.  fnt^^^x 


^Ut€  9ad contrast  together.  Privity  of  tfiate  is,  as  if  the  lejfor  grmti  9ver  bis  nvtrJUm^  (tfr  if  the  r«- 
^foJSon  efcheat).  Now  between  the  grantee  (or  the  ford  by  efcheat)  asd  the  leflee,  *  there  is  privity  in 
cAate  only.  So  between  the  /tj/hr  and  effignee  of  Icjfee  ;  for  no  contraA  was  made  between  them.  Pri- 
Ttty  vf  contraS  only,  is  perfonal  priTity,  and  extends  only  to  the  peribn  of  the  leflbr,  and  to  the  perfon 
of  tiie  leflee,  as  in  the  principal  cafe  when  the  leilee  aligned  over  his  intereft,  notwithftanding  his  affign* 
meat  the  privity  of  the  contra^  remained  between  them,  thoagh  privity  of  the  eftate  be  removed  by  the 
e6l  of  the  leifee  himfelf ;  and  the  reafon  of  this  is,  firft,  becaure  the  lelTee  himfelf  ihall  not  prevent  by 
his  own  a^  foch  remedy  which  the  leilor  had  againft  him  by  his  own  contra£^ ;  but  when  the  leflor 
granted  over  his  reverfton,  there,  againft  his  own  grant,  he  cannot  have  remedy }  becaufe  he  has  granted 
the  reverfion  to  the  other,  to  which  theieot  is  incident.  2dly,  The  lei!ee  may  grant  the  term  to  a  (mot 
man,  who  ihall  not  be  able  to  manure  the  land,  and  who  will  by  indigence,  or  for  malice,  permit  it  to 
lie  freih,  and  then  the  leflbr  fbali  be  without  remedy,  either  by  diftrefs,  or  by  a^ioo  of  debt»  which  fhall 
be  inconvenient,  and  will  concern  in  tSkCt  every  man,  (becaufe  for  the  moft  part  every  man  is  a  leflbr^ 
or  a  leHee ;)  and  for  thofe  two  reafons  all  the  cafes  of  entry  by  tort,  evi^on,  fulpenfion,  and  apportion- 
ment of  the  rent  are  anfwered  j  for  in  fuch  cafes  it  is  either  the  a^  of  the  leiTor  himfelf^  or  the  z€t  of 
a  ftranger,  and  in  none  of  the  faid  cafes,  the  fole  a^  of  the  lefTee  himfelf  (hall  prevent  the  leilbr  of  hit 
fcmedy,  and  will  introduce  fuch  inconvenience  as  has  been  faid.  Privity  of  contraS  andefUu  together^ 
18  between  the  leiTor  and  ieflee  himfelf.  3  Rep.  23.  Hill.  29  Eliz.  in  Walker's  cafci  '■■  ■■■Tit.  260W 
liemooger  v.  Newfam.  S.  P. 
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5,  PrvuUs  inheritable^  as  heir  general,^^i//  take  benefit  of  the  infant  ^rwm  in 
cjy  as  if  infant  tenant  in  fee  fimple  makes  feoffment  and  dies,  his  taJte^Svaa- 
heir  (hall  ^nter.  The  fame  law  of  him  that  is  heir  general  and  tageof  non. 
fpecial,  ^nd  alfo  of  him  that  is  heir  fpecial  and  not  general*  But  sge  or  cover- 
privies  in  ejate  (unlefs  in  fome  fpfscial  czks)/ha//  not  take  advan-  p^JJiJ*!!*** 
tage  of  the  infancy  of  the  other.  8  Rep,  42.  b.  43.  Wittingham's  Uw  nor  prf- 

Q^f^^  ▼!«•  in  tfiate, 

Arg.  3  Bulf. 
<      ft7a.  cites  8  Rep.  4ft.    Whit^ngham>  cale* 

6*  Afurrender  by  an  ideot  of  an  eftate  for  life  to  deftroy  a  contin- 
|;ent  remainder  is  void  ab  initio,  and  therefore  any  perfon  may 
take  advantage  of  it,  as  well  privy  in  eftate  as  heir  at  law.  But 
z  feoffment  and  livery  made  propriis  manibtu  of  the  ideot  not  being 
merely  void,  makes  a  difierence.  Carth.  436.  Hill-  9  W.  3.  B.  R. 
Tbompfon  v.  Leech. 

For  more  of  ^Bribftp  in  general  fee  SU%  SlOi^tntntj  COIU 

firmation^  Cotenant,  j3D£fcent,  if tae0,  (X.  2)  and  other 

proper  titles. 

— ^iM  I     I        ■  I       li  ■  '  ■  I  I  II       I  !■     Hill     —————  ■ 


(A)     Judicial.     How  it  ought  to  be  madt. 

[i.    T  F  an  aBion  of  battery  be  brought  againjl  B.  C.  and  D,  and 

JL    7.  S.  and  J.  D.  are  bail  by  recognizance  for  JS.  and  C.  and 

not  for  D.  and  after  judgment  againft  B.  C.  and  D.  for  cofts  and 

R  r  3  damages 
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damages  a  fc^re  facias  is  fucd  to  have  execution  againft  7.  fi.  m4 
y.  D,  the  bail,  and  the  fcire  facias  recites  the  oBion  and  jui^meii 
agaitifi  B.  C.  flfid  D.  and  that  they  tuere  hail  for  B.  and^  C.  cmJih^tie 
/aid  B.  and  C.  have  not  Jatirfied  the  judgment,  nor  rendered  theai* 
felves  to  the  prifon,  and  therefore  they  (hall  ihew  caufe  why  ex- 
ecution iliall  not  be  awarded  againft  them,  and  the  fcire  ftcias  is, 
not,  that  D.  againft  whom  the  judgment  is  aUb,  ha^  not  fatisfied 
the  judgment  as  it  may  be  thaf  he  has,  nor  that  B.  and  C  has 
r  53^  ]  ^^^  fatisfied  it  nee  eorum  atiquisy  as  is  ufual,  yet  this  is  a  good  writ; 
for  in  as  much  as  they  were  bail  only  for  B.  and  C.  it  is  faftcient 
to  fay,  according  to  the  condition  ot  the  recognizance,  that  they 
have  not  rendered  themfelves  to  prifon,  without  faying  nee  coram 
aliquis,  and  without  faying  nor  the  faid  f),  for  if  B.  ox  C  lufc 
paid  it,  it  is  the  payment  of  both ;  and  if  D.  has  paid  it,  itougbt 
to  come  of  the  other  part  to  be  ihewn.  P.  1 1  Car.  B.  R.  betweei^ 
Barnes  and  Hill.  Adjudged  upon  a  demurrd:.  Intratur.  HiO^ 
10  Car.  Rot.  897.] 

a.  Debt  by  the  executors  of  one  par/on  agmtifi  another  parfon  i^^ 
arrears  of  annuity  arrear  in  the  time  of  their  tefiator^  the  i^endoKt 
faid^  that  he  found  his  church  difchargedj  znd  frayed  aid  oftbepairw, 
and  ordinary y  and  had  it.  The  prodionotary  was  in  a  doabt,  if  he 
Ihould  make  iht  fummons  ad  auxUiand*  to  thefberiffffL.  where  tie. 
njurit  was  brought ^  or  to  the  fheriff  of  E.  where  the  church  was  s  Mid 

fer  Martin  and  Hajs,  becaufe  this  is  q(  judicial  procefs  he  (hall  pur- 
lie  the  origuial,  and  it  (hall  be  brought  firft  in  the  coun^  where  tht^ 
original  is  brought^  and  if  they  are  returned  nihil  there,  then  procef( 
(hall  be  made  upon  a  teflaium  to  a  foreign  county.  Br.  iSroceft^ 
pi.  3.  cites  2  H.  6.  8. 
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(B)  J)ijirlngas.     Diftringas  upofl   T^atum  at  t|ic 

Common  Law. 

\\.  T  J  PON  a  diftringas,  if  the  flieriff  returns  a  nihil  upon  a 
^  teftatum  of  aJfeU  in  other  county ^  by  which  he  may  te  dif- 
trained,  a  diftringas  fliall  ifliie  into  the  other  county;  for  odier- 
wife  there  fhould  be  a  failure  of  right.  3  H.  4*  4.  6  £•  4.  1 1« 
27  H.  8.  22.  b.] 

[2.  S^  if  upon  a  diftringas  the  Ihcriff  returns  petit  iffues^  fo  that 
the  parties  do  not  appear  upon  a  teftatum  of  affets  in  other  county, 
a  diftringas  fhall  iflue  for  the  benefit  of  the  king  to  Have  greater 
iJj^^Sy  and  for  the  fpeedier  juftice.  Entries,  fo-  2a6.  A.  Diftrdis^  4« 
Tr.  30  H.  8.  Rot.  102.  P.  18  H,  8.  Rot.  304.] 

(C)  Upon  the  25  E.  3.  Cap.  17.    Capias  or  Exigent. 


f  ^  [l.   T  N  a  detinue  of  a  chefl  with  charters^  a  capias  and  exigent  lies 
caL  ^y  ^^fon  of  the  cheft.     29  E.  3.  19.  b.     Adjudged.] 


Dttinui  9) 

Soxi  the 

.ftndant  came 

^J  cafias,  and  the  plaint  ff  counted  of  a  box  with  charters  concenttng  /aiufy  aod  thciefac  the  driW»C 

prayed  to  make  attorney  }  and  becaolie  now  it  appears  by  the  count,  that  it  touches  the  realty,  tbeiefivt 

C4piM  docs  not  Ue^  by  tb«:  opinion  of  all  the  Court  ^  and  therefore  now  he  ihaU  malce  attBracy*    ^* 

faJfenr, 


Csigeiity  pL  !$•  cites  7  H*  4*  g.  Note,  per  Mowbrey,  that  m*  jSi.  Uafir  exceatkn  m  detinue 

^  A  ik^  of  cbartert,  htcauj*  the  hag  is  only  a  ehattely  and  capias  lies  upon  the  ori gin a1^ thereof,  and 
thetclbffe  ci^ias  may  be  execution ;  quaere  inde.  And  fiioin  hence  fee,  that  where  capiat  is  not  the  pro. 
ceft  upon  the  origiaal,  that  there  ca.  fa.  ia  not  the  executioa,  9c  fie  dixit*  Bdk.  ihidem.  Br.  £xi- 
(BDty  pL  8*  cites  40  £•  3.  25.  ■       Er.  Proccfsy  pi.  1%,  cites  S.  C. 

a.  25  -ff.  '^•Jtat,  5.17.    Procefs Jball  be  made  in  a  ivrtt  of  debt  and  Jhe  capias 
detinue  of  chattels^  and  taking  ofbeajis  by  writ  of  capias^  and  by  procefs  JJa"^^  "l^ut  * 
of  exigent  by  thejheriffs  return^  as  is  ufed  in  a  writ  of  accompt.  by  the  cm^ 

mon  latff* 
Per  Manwood  Ch.  B.  2  Lc.  88.  pi.  1 12.  in  cafe  of  Ognel  v.  Paflon. 

3.  If  the  dijjei/tn  be  found  witi  force  and  arms,  capias  pro  fine    [  537  ] 
(hall  be  awarded,  and  exigent  thereupon.     Br.  Procefs^  pL  32. 

cites  7  H.  4.  39. 

4.  In  replevin  Witherman  was  awarded  for  the  defendant  againft  Br.  Rcplr- 
the  plainti^;  xhc  fheriff  returned,  quod  averia  eiongata  funt  j  there  ^1^',^*^! 
Witherman  was  awarded  fpr  the  defendant  of  die  goods  of  the 
plaint!  fiF,  and  th^fberiff  returned  nihil,  by  which  3  capias's  ifTued, 

and  at  the  pluries  returned  exigent  ifTucd ;  quod  nota,  that  the 
plaintiff  may  be  outlawed  upoti  his  own  fuit.  Br.  Procefs,.  pi.  34. 
cites  II  H.  4.  10. 

5.  Jufticies  to  thefheriffU  hold  plea  upoti  obligation  of  1000  maris, 
the  jufticies  was  removed  into  Bank  by  pone,  upon  which  the  defend-^ 
ant  was  returned  nihil i  the  plaintiff  prayed  capias ;  and  per  Mar- 
tin and  Cockain,  the  capias  does  not  lie,  for  the  ftatute  which 
gives  it  fays^  in  writ  of  debt  capias  lies,  which  is  intended  original, 
and  this  Ju/licies  is  not  original,  but  a  commffion  to  the  fheriff  to  hold 
plea  beyond  40  /.  And  the  (heriff  upon  this  cannot  award  capias  ixi 
the  county,  nor  ca.  fa.     Br.  Exigent,  pi.  5.  cites  3  H.  6.  54,  55. 

6.  In  trefpafs  the  defendant  appeared  and  had  day  by  dies  datus,  &c. 
and  at  the  day  made  default,  by  which  ijfued  di/lringas,  and  he  is 
returned  nihil:  tlicTQ  Jhall  ijfue  3  capias* s  £5*  exigent ;  quod  nota 
after  appearance.     Br.  Exigent,  pi.  6.  cites  19  H.  8.   i. 

7.  In  trefpafs  upon  the  cafe  the  plaintiff  had  proceeded  againft 
the  defendant  in  the  old  way  hy  pone  &  d'ljlrefs,  and  the  defendant 
moved  to  ftay  the  proceedings,  fuggefting  the  fame  to  be  contrary 
to  the  method  prefcribed  by  the  late  aft  of  parliament  to  prevent 
vexatious  arreils,  12  Geo.  &  2  Geo.  2.  And  the  qiicilioa  was, 
whether  by  thefe  ftatutes  the  old  method  of  proceeding  be  taken 
away,  and  another  method  inilituted,  or  not.  It  was  urged 
for  the  plaintiff,  that  before  the  flatute  of  Marlbridge  no  capias  lay^  that 
the  ancient  courfe  of  proceeding  was  by  original,  and  where  the  party 
was  returned  attached  no  procefs  lay,  but  a  diftringas,  except  in 
trefpafs  vi  et  armis.     In  thi«  cafe  the  party  is  returned  attached  * 

upon  the  original,  and  no  procefs  of  outlawry  lies.  The  atl  of 
parliament  1 2  Geo.  prefcribes  a  method  in  cafes  where  the  caufe  of 
aHion  is  under  vo  /.  and  the  plaintiff  proceeds  by  way  of  procefs  again/l 
the  perfon  ;  but  here  the  plaintiffs  do  not  proceed  by  way  of  pro- 
cefs againft  the  perfon,  and  after  the  original  returned  as  afore- 
faid,  no  procefs  againft  the  perfon  can  iffue,  and  confequently  the 
party  cannot  be  ferved  with  procefs.  There  is  alfo  an  exception 
in   thejlatute  1%   Geo,  as  to  peers  and  privileged  perfons^  who  are  to 

Rr  4  b« 


S37  Proccftf. 

be  proceeded  againft  as  by  the  ftatute  12  W.  3,  but  that  can  re- 
late  only  to  cafes  where  the  proceeding  is  by  way  of  proccfg 
againft  the  perfon,  and  not  by  method  of  pone  and  di/lrefsj  which  is 
a  dilatory  method  in  the  defendant's  favour,  where  effoins  may  be 
caft,  and  .retnains  as  it  was^  not  a^eEied  by  any  of  thefe  fiatvUs. 
Per  Cur.  thtjlatutes  of  Marlhridge  and  25  Ed.  '^.  do  not  take  oHvay 
the  ancient  m^had  of  proceeding  by  original  end  (UflringaSi  but  where 
it  is  returned  upon  the  original,  that  the  defendant  hath  nothing 
whereby  he  cai^  be  attached^  a  capias  againft  the  perfon  may  be 
ifTued,  and  a  proceeding  to  outlawry  carried  on.  The  words  of 
the  ftatute  1 2  Geo.  extends  only  to  proceedings  by  zvay  ofprocefs  agmnft 
the  perfony  and  feems  to  admit  plaintiff^  mayproeeedother^vife^asbefortt 
and  it  would  be  hard  to  fay,  this  claufe  hath  repealed  the  law  by 
implication.  As  ^  proceedings  againft  privileged  perfons;  a 
new  method  by  bill  is  prefcribed  by  the  ftatute  of  1 2  W.  3.  but 
the  law  not  altered.  Let  the  rule  to  fliew  caufe  why  the  proceed- 
ings ihould  not  be  ftayed  be  enlarged.  Notes  in  C.  B,  292.  Tria. 
10  Geo.  2.     Bias  and  Wife  and  Goodflefli  v^  Lyell^ 

C  538  J  (D)     What  Procefs  fliall  "be  awarded. 

In  ftlfc  im*  [  I .  jf  Capias  fliall  not  be  awarded  before  ajummons^  but  die  fiift 
IhtS^l  procefs  ought  to  be  a  fummoas.    P.  16  Ja,  B.  R.  be* 

dancjaftiSed  tween  Banks  and  Pembleton.     Adjudged,] 
**wi!S**'         ^^'  "^^  ^  capias  cannot  be  firft  awarded  before  any  fummoai 
himupon^t    h  ^"f^^  of  any  court  ^  for  it  18  contrary  to  the  law.    P.  i6ja, 
fuit  com-      B.  R.  between  Banks  and  Pembleton.     Adjudged.] 

flienced 

againft  the  plaintrff  fn  an  Inferior  court ;  the  plaintiff'  demaiied  becavfc  it  was  not  Aewn  tbit  a  foffloow 
iflTued  fiifty  and  infer'.cr  courts  can  award  no  capiat  bat  upon  a  fummons  firft  returned.  Hak  CSu  }• 
faid,  that  the  ordinaiy  pra^ict  of  thole  courts  to  grant  a  capias  without  a  fummons  is  a  gieat  dbafe,  lb 
tiiat  the  party  is  driven  to  hail  in  every  trivial  afiiun  ;  and  though  upon  a  writ  of  error  tbrs  oaRcr  it 
not  affignable,  bec^ufe  a  fault  in  procefs  is  aided  by  appearance,  ^c.  yet  faIf<P  imprifonment  lies  opon  il^ 
and  the  officer  canpot  juflify  here  as  in  .procefs  out  of  the  courts  of  Weftminfter ;  and  judgmeaKfcr  the 

piaintifF.     VeriV.  220.  Trin.  24.  Car.  2.  B.  R.  Read  v.  Wilmot. S.  C.  of  Read  v.  Wilaotms 

cited  by  Powel  J.  in  the  cafe  of  Gvuvst  v.  Pool  &  al.  who  (aid,  that  though  be  has  as  great  reijcft 
as  any  man  for  the  opinion  of  Hale  Ch.  J.  yet  he  cannot  agree  to  this  judgment,  which  be  (aid  was 
itiven  upon  the  firft  argument  upon  a  difplcafure  conteived  againft  the  male  pradices  of  infaior  touts 
in  this  irregular  way  of  proceeding,  but  that  it  certainly  is  only  a  prooeis  inveifo  oidine,  and  Moaesaa 
rniyj  and  that  in  the  cale  of  Ward  v.  Ellasd,  Cfo.  J.26r.  it  was  hrld  to  be  enor,  and  tbatfels 
Makget  and  Harvey's  cafe,  Palm.  449.  and  that  no  cuftom  of  any  inferior  court  will  make  this 
procefs  good  ;  but  that  by  the  cvftim  of  Lbrdon^  wbkb  h  confraed  iy  «£l  <.f  parVtamtmt  diis  proceft's 
held  good  in  M Ac k  a l l e y*s  cafe,  9  Rep.  6S.  But  \x  there  appear*,  thjit  without  dus coftoa  k «wiA 
be  only  erronei:us  procefs  j  and  fays,  he  fees  no  rcafon  why  officers  of  the  fuperior  courts  Ibauid  ^ 
thought  more  knowing  than  thofe  of  the  inferior.    Lutw.  1 564,  1 565.  Mich.  4.  W.  ^  M. 

(E)     Wko  may  award  the  Procefs. 

[!♦  ¥  F  a  man  be  outlawed  before  thejuflices  tf  the  peace  in  their  ff- 
■*  ^(0/2/,  the  juflices  of  the  peace  may  award  a  ca^atutlagatum 
thereupon ;  for  the  Court  which  can  outlaw  a  man  may  alfi  amari 
procefs  of  outlawry.     M.  10  Ja.  B.  per  Curiam,  j 

[2.  TheyZriw.;  \z^  oi  jufiicis  of  faoltdeliver^%    Mich.  ioJa.i 
per  Curiam*! 
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(F)     Execution. 

f  I.    1  F  7l /pedal  lailiff^  hy  force  of  a  warrant  upon  cartas  inprocefsy  Bailiff  ftood 

-*  inters  into  the  boufe  of  J.  5.  the  door  being  open,  and  there  "^^cftreet- 

tates  J.  D.  againft  whom  the  writ  is,  the  procef»  is  well  fewed  c^'his  ftr- 

as  to  J.  D.  and  all  ftrangers ;  and  if  any   ftranger  refcues  him,  vantup  3 

he  at  whofe  fuit  he  is  arrcfted  fhall  h?ive  his  a^ion  againft  the  \fl^i  ^^ 

ftranger.    Tr.    16  Ja.   B,  R.  between  Hodges  and  Markes.  h"bjt*JiUi 

Adjudged  upon  demurrer,]  the  warranty 

who  laid 
handa  on  W.  R.  and  told  him,  that  he  arretted  him.  Holt  Ch.  J>  doubted  if  this  was  a  good  «m^, 
being  done  by  the  ha'iliff^ t  foUowtr  or  fervant,  and  not  in  the  prefence  rftbe  bailiff  bimjtif '^  but  faid^  that 
the  plaintiff  mutt  prove  his  caufe  of  adion  againft  W.  R.  and  mutt  prove  the  writ  and  warrant  by  pro- 
ducing fwom  copies  of  them.  And  he  mutt  prove  the  manner  of  the  anreft,  diat  it  may  appear  to  the 
Court  to  be  a  lawful  arrett ;  and  in  point  of  damages,  he  mutt  likewife  prove  the  loia  of  his  deb^ 
v».  that  W.  R.  became  infolvent,  or  could  not  be  reuken.     3  Salk.  31 1«  Anon.  6  Mod.  2ix* 

*  Trin.  3  Ann.  B*  R.  S.  C.    By  name  of  Wilfon  v.  Gary^  If  a  bailiff,  having  a  warrant  from  • 

iheriff  on  a  capias,  fendx  another  in  his  rconf  to  anett  the  perfbn,  foch  antft  is  iliigai.    Per  Holt  Ch.  ?• 
i^  Mod.  73.     Trin.  7  W,  &  M.  Anon.  #  r  rqo  1 

(G)     At  what  Time  the  Procefs  may  be  executed,      foi.  278. 

I^I.    f  F  a  latitat  returnable  die  luna  proxifHo  poft  craftinum  Sanfiae  Theutmoft 

*   Trinitatis,  which  was  this  year  the  loth  of  Julv,  comes  to  {["^^*'^. 
the  ftierifF  to  arreft  J.  S.  the  ftierifF  may  arreft  him  the  faid  loti  J^  ^  * 
day  of  July.   Tr.  3  Ja.  B.  R.  between  Mat  and  Hoper,  by  Fenncr  eiecutingt 
and  Yelverton  agreed.]  ^"'..VSl* 

it  is  returnable^  and  i|  is  not  executable  that  day  any  longer  than  the  Court  Jits*     i  Salk.  32a.  pU  S« 
Pafch.  3  Annae.  B.  R.  in  the  cafeof  Perkins  v.  WoU^fton— — —— 6  Mod.  130*  S.  C. 

f  2.  So  a  capias  in  procefs  may  be  executed  the  day  of  the  return 
thereof.] 

[^3*  So  a  capias  ad  fatisfaciendum  may  be  executed  the  day  of  the 
return  thereof.] 

f 4.  If  a  writ  of  inquiry  of  damages  be  returnable  oAabis  Mi-  f  Cro.  E. 
chseliSy  the  flieriff  may  take  the  inqueft  and  inquire  of  the  da-  468.  s.  c. 
magts  the  day  of  the  return,  and  afterwards  return  it  the  fame  J^eof"*** 
day,  and  this  writ  is  well  executed.     Tr.  38  £1.  B.  R.  between  Buckieerr. 
f  Gawen  and  Ludlow,  Adjudged.    And  there  is  cited  to  be  ad-  ^  Qa««n- 
judged  accordingly  in  f  Bugber's  cafe,  which  was  judged^And 

Mich.  1 1  Car.  B..R.  between  Stainsby  and  Waterman  in  re-  s.  c.  cited 
plevin,  the  writ  to  inquire  for  damages  for  detaining  of  rent  exe-  ^^'  7"- 
cuted  the  fame  day  of  the  return^  that  is  to  fay,  the  effoign  day.  Mid?/ 41  & 
and  per  Curiam  good.     But  new  writ  was  awarded,  becaufe  the  42  £iis.  in 
dama£:e3  were  exceffive.l  ^^5  ^^^  ^^ 

^  -•  WooUey  ▼. 

Mooflcy.  ■  Bnt  if  the  inqueft  had  been  taken  the  2d  day  of  craft.  Trin.  and  before  the  4th  day  of 

^TfAm  Trin.  it  had  not  been  good.     Cro.  £•  iCo.  Pafch.  32  Eliz.     Bugberd*s  cafe. 

r5-  If  upon  a  writ  to  i7iquire  of  damages^  the  inquefl  be  impan^  JS-C.  &P. 
r filed  the  ejfoin^ay^  and  the  jury  then  hear  their  evidence ^  but  ^^'^^  Xm^i^^l^ 
tj:eir  'uerdi^  2  or  2  ^^y  ^f^f^'t  y^^  ^l^is  is  well  executed.     Mich,  ed  good  j  for 
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the  jury  be.  n  Car.  B.  R.  Ill  the  faid  cafe  of  Stainesbt  and  W^TEEiiAiiy 
«  uJ^fifft*  '^'^  '^y  J^^^^  ^^^  Barkley,  that  this  was  adjudged  in  %  Bdgbsr's 
4ir>  though  cafe  J 

they  gave 

sot  their  rerdift  till  ^  days  after,  it  (hall  not  prejudice  the  party  ;  hut  the  verdid  haag  given,  ftal  re- 
late to  the  firft  day  of  the  return,  and  (hall  be  faid  to  be  executed  upon  the  firft  day,  to  iriiidi  it  Lai 
have  xtlation ;  and  for  that  reafoo,  Popham  Ch.  J.  who  before  differed,  agreed  ia  the  priacipd  afe, 
Ihat  the  writ  was  well  coecufiedt  Cro.  £.  46a,  (bis)  Paf^h.  3S  Ells.  B.  R.  pi.  a^.-  Gtvcar. 
i-qdlow. 

[6.  If  a  ni/l  prius  be  taken  after  the  ift  day  of  the  return^  mdhi^ 
fore  the  /[thy  it  is  not  good  %  for  the  juftices  have  no  power  to 
take  it  after  the  day  of  the  return.     33  H.  6«  45.  b.  Adjudged. 
Tr.  38  El.  B.  R.  Agreed.] 

J.  But  if  the  nifi  prius  be  taken  the  Jay  of  the  return^  or  hefort^ 
the  jury  do  not  give  their  verdiB  until  2  or  ^  days  after,  becaofe 
(hey  cannot  agree^  yet  it  is  good  enough  \  becaufe  otfaerwife  the 

i*ury  may  prejudice  the  parties  by  their  difagreemeat,    Tr*  38  £L 
}.  R.  per  Popham«] 

3.  So  it  is  of  a  writ  of  inquiry  of  damages  taken  in  fuch  man- 
ner.    Tr.  38  £1.  B.  R.  per  Popham.     And  there  faid,  that  it  was 
fo  adjudged  in  Bugber's  cafe.] 
[  540  3       [9-  If  a  man  be  outlawed  after  the  Jirfl  day  <f  the  return  of  the 
S.  c  cited  ^rit  it  is  erroneous.  33  H.  6.  46.  faid  to  be  oftentimes  fo  adjudged 
S^!e^*i8o.  ^1  ^c  »^^'ce  ^^  ^  *^  jufticcs.] 

pi.  15.  PaTch.  3a  Elia.  B.  R.  in  Bogbbrd^s  casb,  and  took  a  difference  between  thecxecoting  a  wrtt 
of  inquiry  cf  damages  and  the  cafe  of  an  exigent,  and  of  the  venin  facias  gd  Jkm  cSatis,  thoe  the 
day  is  excluded,  btit  not  in  writ  of  inquiry. 

S.  P.  For  [10,  The  IheriflFupon  a  capias  inprocefs  cannot  arreft  the  party 

Md  Ae^ft^e  ^fi^  ^^^  ^y  ^'*^  r^urn,  and  before  the  4th  day.     33  H.  6.  45.  b.J 

day  ineffe^l,  and  when  the  firft  day  is  paA,  his  authority  is  expired.     Br.  Procefs,  pi.  169.  dtes  S.  C 
•In  trcfpafs  for  battery  and  imprifonment,  defendant  juftified  by  execution  oif  a  writ,  bwt  «poa 


the  plea  it  appeared  to  be  executed  a/tir  the  day  of  tbt  return,  hut  before  the  auar/o  die  f«ft»    The  1 
tion  was  adjudged  Illegal,  and  judgment  for  the  plaintiff'.     Lev.  143.  Mich.  16  Car.  s.  B.  R.     EAa 
▼.  Jackfon.  Sid.  239.  S.  C.  accordingly. 

11.  If  a  man  vouches  two  as  heirs  ^  the  one  of  full  age,  the  other 
within  age,  and  prays  that  the  parol  demur,  and  the  demandant  bjs 
that  he  is  of  full  age,  and  prays  venire  facias  to  be  viewedj^  pro» 
cefs  (hall  iffue  againil  him  of  full  age ;  per  Markham ;  but  New- 
ton e  contra ;  and  that  no  procefs  Jhcdl  ijfue  till  the  ^her  he  adjudged 
to  be  of  full  age.     Br.  Procefs,  pi.  61.  cites  19  H.  6.  j. 

12.  A  writ  by  the  roll  was  aivarded  returnable  on  Wednefdayy  but 
was  made  returnable  on  the  Thurfday^  and  executed  on  the  Tburflaym 
The  writ  was  ordered  to  be  amended  according  to  the  roll,  and 
the  execution  upon  the  Thurfday  void.  Cited  by  "Windham  J- 
Lev.  143.  Mich.  16  Car.  2.  B.  R,  in  cafe  of  Ellis  v.  Jackfon, 

13.  In  falfe  imprifonment  defendant  juftified  by  arreft  on  a 
latitat.  Plaintiff  replied,  that  the  writ  was  taken  out  after  the  arrefi. 
The  defendant  demurred.  Per  Cur.  the  writ  being  antedated 
is  no  juftification  and  judgment  for  the  plaintiff.  3Keb.2i3« 
Mich.  25  Car.  2.  B.  R.  Chancy  v.  Rutter. 


(H)     Who  may  execute  if# 

I,  qTATUTE  of  Lincolo,  11  E.  2.  in  Magna  Charta,!  fol.  109^ 
^  b.  and  that  the  executions  of  writs  which  fhall  come  to  the 
(heriiFs  be  made  by  the  hundredors  known  and  fwom  m  full  county, 
and  not  by  others,  if  it  be  not  in  great  default,  or  notorious  dif- 
turbance  of  hundredors,  and  then  let  them  be  made  by  others 
coYcnable  and  fwom,  fo  that  the  people  might  know  who  fhall 
ferve  fuch  executions,  faving  all  returns  of  writs  to  thofe  who 
luiYe  and  ought  to  have  them* 

2.  Trcfpafs  of  battery  in  Middlefex^  and  the  plaintiff  counted  in 
fhe  palace  of  Weftminfter  where  the  Jberiff  has  no  jurifdifHon  ;  and 
per  Marten  the  count  (hall  abate ;  for  it  i>  infra^  and  not  de  s  for 
the  paloff.  is  no  part  of  the  county ^  for  procefs  Jhall  ijfue  immediately 
from  the  Court  to  the  warden  of  the  palace^  and  not  to  the  fheriff^ 
ai^d  therefore  he  may  direA  precept  to  the  warden,  as  in  cafe  of 
a  liberty  withjn  the  county.     Br.  Count,  pi.  77.  cites  2  H.  6.  7. 

3.  IF'rit  Jhall  not  be  ferved  part  by  the  Jheriff^  and  part  by  the 
bailiff  of  the  franchife  by  parcels;  quod  nota,  Br.  Frocefs, 
pl-  33*  cites  8H.  4.  17, 

♦[5413 

♦  (I)     What  (hall  be  faid  a  good  Arrejl  in  Law.      ^  foi.  279. 

[l,  iF  three  writs  of  capias  in  procefs  at  the  fuit  of  J.  S.  againjl  xhc  arreft) 
-■•   J^.  D.  be  dire&ed  to  the  Iheriff,  and  the  (heriff  makes  three  without  har- 
jpeaal  warrants  to  one  fpecial  bailiffs  and  he  comes  to  J.  D.  and  ar-  *"*  *^  ?1"* 
rejls  him  generally^  without  (hewing  in  which  adion,  nor  is  it  de-  hand,  and 
manded  of  hiim  \  but  immediately  upon  the  arreft  a  ftranger  refcues  ^*vJns  ^ 
him,  a£lion  upon  the  cafe  lies  again  ft  the  ftranger  for  all  three  ah^uThT"^ 
refcues :  for  this  was  an  arreft  in  law  upon  all.     Tr.  16  Ja.  B.  R.  was  well"** 
Adjudged  betijireen  Hodges  and  Maiks.]  enough, 

though  fit 
did  not  fhew  by  which  of  the  warrants  be  arrefted  him ;  for  he,  being  under  the  bailifTs  arreft,  is  in 
cvftody  there  for  all  caufes  for  which  the  iheriff  had  made  his  warrants  againil  himj  though  the  iheriff 
or  hai£tf  do  not  mention  any  foccialLy.     Cro.  J.  486.  S.  C» 

[2.  &.  if  the  writs  and  warrants  were  at  the  fuit  of  three  feveral  Ck>-  J.  485. 

perfonsy  and  the  bailiff  arrefts  him  generally  as  before,  this  is  a  ^'  ^' 
good  arreft  for  all,  and  all  ftiall  have  a£^ions  for  the  rcfcue.     Tr* 
16  Ja.  B.  R.  between  Hodges  and  Marks  per  Curiam.] 

[3.  If  a  warrant  be  dire^ed  hy  the  flieriflts  of  London  to  certain  Whenabai- 

ferjeants  there  to  take  A.  5.  a  countefs  upon  a  capias  ad  fatisfacien^  *'^  makes 

dumj  and  ihc  ferjeants,  for  fear  of  a  refcucy  procure  the  party />/fl//i-  ^^^^  he 

tiff  to  enter  an  a8ion  of  1000/.  againjl  the  fame  A,  B,  by  the  cujlom  ought  tofieso 

pf  London^  whereupon  they  would  arrejl  her,  and  carry  her  to  the  ^^  '^^"J'  ®^ 

compta^i  and  there  charge  her  in  execution,  and  after  the  ferjeants  to  fay^^tha" 

come  to  A.  B.  and  fay  that  they  arreft  her,  without  faying  more  j  he  aircfti 

this  general  arre/l  cannot  be  by  force  of  tlie  writ  of  execution ;  **^"  °?  ^ 
for  when  the  flicriff  or  other  pcrfon  by  his  authority  m^^kes  ar-  ^"firTow 

reft 
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much  mo.  reft  of  die  perfon  of  another,  The]  ought  uptn  the  arrefi  tojhaw^ 

ultvw  '^^fi  f^^^U  w^  rf  ^hat  court,  fir  what  caufe  he  docs  it,  md  ft/hen 

appearance,  the  procefs  is  returnable j  to  the  intent,  if  it  be  for  anv  exccutioo, 

he  ihaii  tell  that  he  {hall  pay  it  and  free  his  body,  or  agree  with  the  party,  or 

Md  thc"ay  P"^  *^  ^*^  according  to  the  law,  and  to  know  when  he  (ball  ap- 

ofappeannce  pear.      Co.  6.  CoUNTESS  OF  RUTLAND,  54,  Refolved.] 
Comprifed  in 

the  writ,  ocherwlfe  the  arreft  it  not  good.  And  yet  a  ksuwn  effcer  ikall  not  be  compdkd  tavern  his 
vsrrnt  as  a  Tpecial  bailiff  ihall,  but  thoug  he  has  a  warrant,  and  will  not  (hew  ic,  yet  heftsU  declare  c» 
the  party  the  caufe  of  the  arreft.     Mo.  767.  pi*  1063.  Mich.  3  Jac.  in  the  Star-chamber.  S.C 

If  procefs  be  delivered  to  UkAjberiff^  and  he  takes  the  party  without  faying  any  thing,  it  ii  good;  lor 
otherwife  the  iheriflF  ihajl  be  a  tretpa/Tor,  which  the  Uw  does  not  intend,  and  the  Aoiffhat  a  UwM 
authority  ib  to  do  ;  and  fo  it  is,  though  the  iheriff  bad  not  tbtprocefi  ahoat  bim  aL  the  Dae  of  the  mtdU 
Noy,  55.    Beale  v.  Taylor. 

And  though  [4.  Upon  a  capias  in  procefs  at  the  fuit  of  J.  S.  if  TLjpedalhoB^ 

wlnhis*^  by  force  of  a  warrant  to  him  dire£ied,  arrets  the  party,  and 

pocket,  and  ^^  ^^  fiy  ^^  who/e  fuit,  nor  is  it  demanded  of  him  at  whofe  fuit  it 

he  only  faid,  is,  but  immediately  upon  the  arreft  a  granger  refates  htm^  this  is 

tfr^ymTbT  *  8*^^  arreft,  and  an  a£iion  lies  againft  the  ftranger ;  for  he  had 

Tirtue  of  •  not  time  to  Ihew  at  whofe  fuit  it  was,  nor  is  he  bound  to  fhew  at 

^"•rnnt  whofe  fuit  it  is,  before  that  he  has  peaceably  fuhmtted  to  the  arr^» 

haw**  but  ^^*  16  Ja.  B.  R.  between  Hodges  and  Ma&kes.   Adjudged  upon 

did  not  ihew  demurrer.] 

him  the  war- 
rant, nor  had  it  in  hit  hand,  yet  it  wai  refolved,  that  thti  wu  a  good  and  legal  arreft,  aod  that  be 
needed  not  to  ihew  the  warrant  till  the  other  obeyed  and  demanded  it*    Cro.  J.  4S5,  4S6.  Tria* 
16  Jac.  B.R,  S.C. 

C  54^  D  5*  -^  '^^^  ^^^  ^^  fi^^  9f  Londo*^  ^fnd  Middlefex,  or  of  EJex 
and  Hertford,  cannot  take  a  man  in  the  one  county  by  capias  £re3ed 
to  him  in  the  other  county  ;  but  a  man  taken  in  Middlefex  (hall  be 
brought  to  Newgate  in  London }  for  this  is  the  gaol  of  both 
counties.    Br.  Procefs,  pi.  i68.'  cites  i6£*  4.  5,  6. 

6.  A*  comes  to  the  Jheriff,  and  tells  him  he  has  a  writ  agtnnjl  B* 
who  is  then  prefent,  and  on  this  the  iheriiF  iays,  I  will  take  his 
word  for  his  appearance,  this  cannot  be  taken  for  an  arreft.  Aig. 
Vent.  1 1 8.  Pafch.  23  Car.  2«  B.  R.  in  cafe  of  Methwin  v.  Hun- 
dred of  Thiftleworth. 
7  Mod.  S.         *^.  ^  bailiff  caught  one  by  tlfe  hand  at  a  window  whom  he  had  a 
s!  P.  sUr!oU.  warrant  to  arreft ;  this  was  fuch  a  taking,  that  the  bailiff  might 
R.  138.  Sir  juftify  breaking  open  the  houfe  to  carry  him  away.    Vent  306. 
William       Hill.  28  &  29  Car.  2.  Anon. 

Fiih  s  caie.  "^ 

For  more  of  )^rOCef0  in  general,  fee  flm ff,  ContHnpt,  (£jr#^ 

CUtfon,  and  other  proper  titles* 
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0ro  ConfelTo. 


(A)     In  what  Cafes  a  Bill  (hall  be  takea  Pro 

Confeflb. 

I.   TJ  EC  AUSE  the  defendant/«?rf  out  allproceji  of  contempt  for  »•  P-  JoA* 
J3  not  anfwcring,  the  bill  was  taken  pro  conrcffo.  Toth.  100.  t^.'eJ5'<^ 
cites  36  Eliz.  Wildgofs  V.  Ragland. — And   11  Jac.  Denton  ^lill  Hertford  ▼• 
V.  Brown. — ^Ibid.  cites  1 1  Jac.  Earl  of  Oxon  v,  Gouch.  Ccrrard. 

ftadant  food  h  tvntempt  for  not  anfwering  the  plaintiBT't  bill,  and  thereupon  1  fequeftntion  was 
gramedy  and  it  was  likitwife  decreed,  that  the  hUlfiKuld  be  taken  pro  nnfefft,  nnlefs  the  defendant  Jbevf 
camte  vfithm  a  certMn  time  limited  for  that  jrurpofe  bj  the  Court.  But  thia  muft  be  underftood  (as  the 
ca&  then  was)  where  the  defendant  had  appeared  ;  lor  if  he  did  not  appear  at  all,  but  ftood  out  ail  con- 
tempts to  aferjeant  at  arms,  no' decree  can  be  had  againft  him,  or  the  bill  taken  pro  confeflb)  for  that 
muA  be  after  an  appearance,  and  when  he  ftands  in  contempt  for  want  of  an  anfwer.  N.  Ch.  R.  i,  %• 
Fafch.  I  Car.    Okeham  ▼.  Hall. 

Wbeie  the  defendant  has  not  apteared.  Chancery  cannot  decree  the  bill  pro  confeflb,  but  ordered  a 
feouefiration  againft  hj&  real  and  perional  eftate  until  he  cleared  the  contempt.  2  Ch.  R.  284.  35  Car.  %• 
Nodes  ▼.  Battle. 

The  courie  of  the  Court  now  it,  to  take  •  biU  pro  confeflb  after  the  party  has  once  appeared,  and 
ftaods  out  in  contempt  until  the  plaintiflF  has  got  to  riiie  end  of  the  line,  and  has  run  through  all  the  pro- 
cefs  of  the  Court  againft  him  }  yet  formerly  this  Court  did  not  do  it  even  in  that  cafe  without  putting 
the  plaindff  to  prove  the  fubflance  of  his  bill.  Arg*  Vem^  224.  Kill.  1 683.  in  the  cafe  of  Johnfoa 
▼.  Deiisunecxc. 

2.  Two  defendants^  the  one  having  anfwered^  the  other  refufes^  he 
(hall  be  bound  by  the  other's  anfwer^  if  the  caufe  pafs  agtinft 
them.     Toth«  74.  cites  7  Jac.  Matthew  v.  Matthew. 

3*  Defendant  being  a  pr if  oner  in  the  Ktn^s  Bench^  refuied  to 
anfwer.  The  bill  cannot  be  taken  pro  confeflb^  unlefs  he  was. 
in  the  prifon  of  this  Court ;  whereupon  he  was  removed  by  habeas 
corpus  into  the  Fleet j  and  having  a  day  given  him  to  anfwer, 
and  he  ftill  refufing,  the  bill  was  taken  pro  confeflb,  and  he  was 
ordered  to  be  kept  clofe  prifoner,  N.  Ch.  R.  50.  1653.  Thomas 
ir.  Jones. 

4«  Where  the  defendants  were  not  bruoght  in  upon  any  pro*  [  543  ] 
cefs  of  contempt,  but  they  appeared  to  the  fubpoena  to  anfwer, 
and  craved  a  further  day^  and  had  it,  and  ftill  food  out  at  all  con^ 
UmptSj  and  could  not  be  taken,  the  bill  was  taken  pro  confeflb, 
and  a  decree  upon  it  decreed  to  be  well  grounded,  and  a  bill  of 
rewfv  ordered  to  be  diimified«  N.  Ch.  R.  64.  14  Car.  2.  Denny 
T.  Filmore. 

5«  In  a  fuit  for  tithes  the  defendant  was  In  contempt  for  not  an^- 
fwering,  and  was  brought  by  feveral  orders  to  the  bar ;  and  being 
a  Quaker  refufed  to  anfwer  on  oath,  but  prayed  to  anfwer  without 
oath*  Finch  C.  admoniftied  him  of  the  peril,  viz.  that  the  bill 
muft  be  t^en  for  true  entirely  as  it  is  laid^  if  he  anfwered  not ; 
and  he  faying  ^  before,  the  Lord  Chancellor  pronounced  the 

decree, 


decree,  though  Sir  J.  Churchill,  as  amicus  curiae^  faid,  tliat  ASi 
caufe  for  tithes,  efpectally  fmall  tithes,  was  not  proper  for  thii 
court,  and  had  not  been  ufed ;  but  decreed  for  the  plaindff,  and 
referred  the  valuation  to  the  maften  2  Chan,  Cafes^  237;  Hich: 
29  Car.  2.  Anon. 

6.  Defendant  having  appeared^  2nd  afierfvardj  ^fioad  m  contea^ 
until  fequeftration  wis  returned,  it  was  infifted,  that  the  bSl  ought 
to  be  taken  pro  confeflb )  but  the  Lord  Keeper  laid,  he  would 
confider  of  it  until  the  next  term.  And  it  being  alleged  tiat  harm  oad 
feme.nvere  defendants ^  and  ibat  it  was  the  vnfe  onlyy/bio  haAafftared 
and  that  without  the  hufband's  privity.  Lord  Keeper  rcfeiied  it 
to  a  mafter  to  examine  the  fad^  and  faid>  if  it  (bottld  iail  out 
to  be  fo,  he  could  not  decree  againft  the  hufbaad^  but  they  muft 
proceed  and  lay  on  the  fequeftration  to  bring  him  in.  Vera.  247. 
Trin.  1684.  Gibfon  ▼.  Scerengton. 

7*  A  defendant  tefuCilg  to  anfwer,  vcAJlandingtfut  all  fniempis 

until  ah  order  was  niade  for  a  fequeftration :  it  was  prayed  by  die 

plaintiff's  counfd,  that  the  bill  might  be  taken  pro  confieflb.    To 

which  it  was  objected  by  the  couniel  oii  the  other  fide,  that  diHl 

could  not  be  done,  becaufe  the  fequeftration  wis  neitber  under 

feal  nor  executed^  and  alfo  becaufe  the  plaintiff  did  not  prodmee  tie 

original  ilfelf,  but  only  a  copy  of  it.    Lord  Chancellor  Parker 

held  the  laft  obje£Hon  certainly  a  good  one  i  but  as  for  the  orhcr^ 

there  feemed  to  him  to  be  no  reafon  for  it ;  for  the  patdng  the 

feal  to  the  fequeftration,  and  adually  executing  it^  (eems  to  be 

then  only  necefiary  when  the  plaintiff  is  not  ripe  for  a  decree  vpaa 

his  own  bill,  but  wants  fomc  difcovery  from  the  defendant's  an* 

fwer,  upon  which  the  decree  may  be  founded ;  and  theiefoie  the 

a£hial  executing  a  fequeftration  to  extort  an  anfwcr,  of  which  die 

plsuntiff  has  no  oCcafion^  feemed  to  him  very  umiecedary.  10  Hod* 

431.  Pafch.  5  Geo.  Anon. 

ifr.  Sojcuit      8.  5  Geo.  2.  r/^.  25.  /  I.  cnads,  That  if  in  anyfuk  m  efwfy  utj 

U^J^'J^  defendant^  againft  whom  procifs  JbaU  ifftu^  fiall  not  coufe  bis  nppear 

MrtiofCaib  once  to  he  entered  according  to  the  rules  of  the  Court,  in  cufe  Jucbpro*^ 

InChancery,  cefs  had  heen  ferved,  and  affidavit  Jballbe  made,  that  fucb  drfendmt  it 

Sbm^Sit  *^5^  the  fiaSy  or  that,  upon  inquiry  at  his  ufual  place  of  abode,  he 

theopinion    cofdd  not  be  found,  foas  to  he  ferved,  and  that  there  is  Juft  ground  io 

^  *K?°-*  *''*^^'^  thatfuch  drfendant  is  gone  out  of  the  realm,  or  abfnnds  to  avoid 

Bocfufficiot  iwtgferved,  the  Court  maj  make  on  order,  appointing  fuA  defendant 

vpootkis       to  appear  at  a  day  therein  to  he  named,  and  a  copy  rffucb  order  AaO, 

^^JLr.  '^^^^  ^4  ^y^9  ^^  inferted  in  the  London  Gazette,  and  pM^edam 

^ •  tUttbe  fi^'^  Lord^s  day,  after  divine  fervice,  in  the  parifti  dmreb  wAen 

ftrty  wutking  fuch  defendant  made  bis  i^ual  abode  within  30  days  nent  hdore  bar 

/w/"w  "^/f"? '•  <'nduafjcffuchi>rd^JMlbe  ti^^  ^^'^^^^i 
ie/irutstbat  f^h  order  made  in  Lhancery,  hxcbequer,  or  Uutcby^trnmoer,  p^ 
thedeftnd*     he  pojled  up  at  the  Royal  Exchange  ;  and  a  copy  cf  every  fucb  urder 

JI^Th^.  '"^  ^^  ^^y  ^f  '*'  ^^^'^^  ^  ^^'*y  ^  ^^  counties  palAtime,  ^rf^ 
feives  into "  great  fejftons  in  Wales ^  Jball  he  pofted  up  in  fome  maHket'tovm  witbm 
Irek  d,  in    the  jurifdiBion  of  the  Court,  nearefl  to  the^ace  where  fucb  defindaM 

^'^d  b^ing  '^^  *'^  ^^f^^  ^^^*  A*  P^^  ^  ^^^  *"^^  ^f^  ^^^  tbejurifi^ 
ferreii  with    cURion  of  the  Courts  and  if  the  defendant  do  not  efpwr  wiibiti  fi^ 


time  01  the  Court /ball  appoint ^  tben^  onprocfmadeoffuchpuhlieation  theproceft 
offuch  order  as  afrrefoid,  the  Court  may  *  order  the  platntijPi  Kll  to  be  ^^^^^ 
taien  pro  confejfoy  and  make  fuch  decree  ibereupm  as  Jbali  he  jufl ;^  b")ikevrile 
and  the  Court  maj  order  fuch  plaintiff  to  he  paid  bis  demands  out  tftbe  fwom  by 
efiate  fequejlered  auording  to  the  decree^  fuch  plaintiff  giving  fecurity  jj**™^^^ 
to  abide  fuch  order  tfoucbmg  the  refiitution  offuch  ejtate^  as  the  Court  ceived  fuch^' 
^usU  make  upon  the  defendants  appearance.     But  in  cafe  fuch  plaintiff  iofbrmatiQii 
fball  refufe  to  pve  fecurky^  then  the  Court  fbvll  order  the  effeBs  fe^  Hm."iT4o* 
^ueftered  to  remain  under  the  direSHon  of  the  Court  until  the  appearance  Burton  v* 
.of  the  defendant  to  defend  fuch  fuit.  Milooii. 

Provided^  that  this  aBfbcdl  not  offeB  perfons  beyond  thefeaSj  unlefs 
4Mda%nt  be  made  if  their  being  in  Englsuid  within  2  years  before  thi 
fobpoena. 

Nor  extend  to  Courts  having  a  limited jurifdiBion,  unlefs  oath  be 
made  of  perfonal  refidence  in  fuch  jurifdiBion  one  year  before  the  fub- 
poeiia» 

9.  The  defendant  appeared  and  ftood  out  to  a  fequeftration^ 
and  afterwards^  on  getting  time^  put  in  an  anl^er,  which  was  re- 
ported infufficicnt  in  near  20  exceptions^  and  was  ferved  with  fub- 
pcena  to  make  a  better  anfwer.  The  defendant  put  in  another 
anfwer  alike  infufilcient.  It  was  inCfled  for  the  defendant^  that 
the  praBice  ^taking  bills  pro  confiffo  is  not  oflongflanding^  the  anci- 
ent war  being  to  put  the  pluntiff  to  make  proof  of  the  fubftance 
of  the  Dili  I  and  that,  in  this  cafe,  taking  all  the  bill  pro  confeflb^ 
where  part  had  been  fufficiently  anfwered,  feemed  very  ftfange* 
But  it  was  anfwered,  that  an  iniufficient  anfwer  is  as  no  anfwer, 
and  therefore  the  whole  to  be  taken  pro  eonfeflb ;  and  the  Mafter 
of  the  Rolls  decreed  for  the  plaintiffl  But  Lord  Chancellor  King, 
on  an  appeal,  faid,  he  would  confider  how  matters  ftood  at  the 
time  of  fuch  decree,  and  that  it  was  fufficient  that  there  then  was 
an  anfwer,  and  which  the  plaintiff  had  admitted  to  be  fo  by  fuing 
procels  for  a  better;  and  that  to  fay  the  defendant  confefled  the 
whole  bill  true,  when,  by  the  Mafter's  report,  ^which  was  a  re« 
cord  of  the  fame  Court,)  that  he  had  anfwered  tiie  greateft  part ; 
and  when  the  plaintiff  himfelf  had  taken  the  firft  anfwer  to  be 
an  anfwer  in  part  by  ferving  the  defendant  with  procefs  to  put  in 
a  better,  is  againft  common  fenfe ;  and  reverfed  the  formei  de- 
cree. 2  Williams's  Rep.  556.  Mich.  1729.  Hawkins  v.  Crook. 

I  p.  If  a  defendant  obftinately  in^s  upon  bis  demurrer,  and  re- 
laies  to  anfwer  where  the  Court  is  of  opinion  that  fufficient  mat^ 
ter  is  alleged  in  the  bill  to  oblige  him  to  anfwer,. and  for  the  Court 
to  proceed  upon,  the  Court  will  decree  the  matter  of  the  plain- 
tiff's bill ;  for  fay  the  demurrer  are  confeffed  all  matters  of  fact 
that  are  ailleged.    Curf.  Canc«  209. 

•  •  . 

For  more  of  |^rO  Confeflj)  in  general,  fee  Cotltcmpt,  ^HfXtlt 

tratipn^  and  other  proper  titles. 
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X.  34  bf  35  H.  TJ^NACTS,  That  penjions^  portions^  cprodki^  in* 

8.  19.  '■^  dtminities^  fynodiesy  proxies y  and  all  other  fnfitf 

due  out  of  religious  lands  diffolved^  Jhall  be  paid  to  hi/bops^  fffr.  hj  the 

occupiers  of  Use  fame  lands ^  \f  fuch  eccle/toflical  perfons  vjere  Jinffd 

thereof  withim  10  years  before  their  dijjolution.     And  if  upon  fiiits  in 

the  ecclefiqftical  court  for  the  fame^  ivhere  the  payment  thare^  is  viU 

C  545  ]  fully  denied,  the  defendant  be  conviHedy  the  plaintiff  fball  recover  the 

value  thereof  in  damages,  together  with  his  cofls  of  fmt.     The  like 

he  fball  recover  at  the  common  law,  when  the  fame  is  therAy  deter-' 

minable. 

In  ^prtbibU       Provided,  if  the  king  hath  demifed  any  of  the  fold  lands  with  a  cent* 

ttcOTi!^i- "  «fl///  to  difcharge  the  temnt  of  fuch  charge,  that  then  the  party  dem^ 

nicatjofl  for   ing  the  fame  fhall fue  for  them  in  the  Court  of  Augmentations,  and  not 

not  piyiag     elfewhere. 
]mxorationa     ^ 

and  proxies ;  the  Juftijtwn  was,  that  by  the  ftatute  all  foch  aichbifbops,  &c«  aa  hate  a  ngbt  tt>  aay 
pniKks,  &c.  againft  tCofe  to  whom  the  king  fhoul4  grant  any  lands  chai^^  diexewiihy  with  a  claair  b 
the  granty  that  the /aid  lands  fliould  be  difcharged,  flioald  fue  for  the  fane  in  the  Gourt  of  AagmaMa- 
tbnsy  now  annexed  to  the  Exchequer,  and  not  d&where ;  that  in  the  pitient  cafe  the  Immlg  wtrefrtmd 
hy  fatwt  Jifib^gtd  of  frcxUif  &c.  fed  non  aliocatiir,  becanfe  this  ^tnte  exteaJs  mfy  what  fartkaigr 
^ates  mtfrrnnttd  ovrf,  as  appears  by  the  words,  any  fale,  &c.  for  life,  lives,  or  yeari,  aod  not  whoe 
the  fte  is  granted,  u  it  was  in  this  cafe.    Hard.  38)$.  Mich.  16  'Car.  1.  in  Scacc.  the  Ring  v.  Lake* 

2.  An  archdeacon  brought  his  bill  in  the  Exchequer  againft  the 
defendants,  being  parfons  and  vicars  in  London,  for  certain  fnins 
of  money  due  for  their  proxies  by  prefcript'wn.    The  defendants  dc^ 
murred,  for  that  the  thing  in  demand  was  merely  of  eodefiaftical 
'  cognizance ;  and  if  the  tide  by  prefcription  altered  the  cafe,  then 
the  plaintiff  ought  to  have  his  remedy  at  law,  and  not  in  equity 
But  of  this  the  Court  doubted,  et  adjomatur.    The  chief  banm 
cited  Lindw.  that  there  are  3  y^r/x  of  proxies,  ratione  v^ta^ams 
eonfuetudinis,  and  paEli ;  and  tne  2  laft  were  recoverable  at  hw, 
but  becaufe  in  this  prefent  cafe  the  matter  was  doubtful,  tbe  de- 
fendants were  ordered  to  anfwer,  and  this  matter  fliould  be  laved 
to  them  at  the  hearing.    Hard.  180.  Pafclu  13  Car.  a*  in  llie 
exchequer.   Dr.  Parker  v.  Seabrook  &  aL 
%  Show.  97*       3*  -^^^^  againft  K.  for  procurations  due  to  him  as  archdeacon 
S.  C.  hy  the  of  York  fet  forth  that,  for  10,  20,  (5V.  years  there  batb  hten  doe 
^fP^  ^'       and  paid  6  /.  yearly  by  the^aid  K.  and  his  predeceflbrs,  paribus  ^ 
GUd^'^but  D-  but  K.  fuggefted  for  a  prohibition,  that  the  faid  duty  lath  not 
adjoniatur.    been  payable,  2Lnd  denied  the  prefcription,' ynid  thzt  the  ecdefiaftj* 
?"*  *^**^ch    ^^  ^^^^^  cannot  try  prefcriptions.    Per  Curiam,  a  confultatioa 
hfSd,  that  i«  granted  quoad  procurations  demanded  generally ;  but  if  Ac 
ifxhtd'iffir-  phintifF  diiilcd  the  quantum,  then  a  proUbitifpu     Raym,  3(^0^ 
trnth^ahimt  f^j^ich.  ^12  Car.  2.  B.  R.  Kirton  v.  Guilder. 

tht  fuantmrnp  ^ 

then  they  Mght  to  have  fald  In  tlvc  fuggcfticn,  that  fo  much  is  duc^  4ad  ao  mOrej  hat 

6 


If  denied*    Bttt  the  wbole  Court  agned>  that  a  la|gei|i<»  caanet  b«  $sa»M  ate  a  (vohihidoii  it  ^um^ 

9tf  lA  dus  prohibicioo.  • 

4*  Adjudged,  that  •  procurations  are  an  ecclefia/lical  duty^  and  \  Procun- 
thcrcforc  properly  fuablc  for  in  the  fpiritual  court,     adly.  Where  ^^^J^ 
it  was  claimed  By  and  from  an  eccl^afiical  per/on,  it  is  fo  much  the  pentecUato 
ftronger.     3dly,  Though  there  was  an  impropriation  in  the  cafe,  *»«»««  deiue4 
ftili  there  muft  be  a  curate  to  take  care  of  the  fouls  of  the  parifh;  "^^^^^ 
and  carates  as  well  as  other  perfons  muft  (land  in  need  of  bifliops  Mt  in  th$ 
or  archdeacons  inftru£lions  and  vifitations.     Confequently,  4thly,  Jfi^Umal 
TI\at  the  f  ordinary  or  archdeacon  ought  to  be  allowed  for  his  J^^^  of? 
procuration  what  bad  been  ufually  paid  for  it^  which  in  the  princi-  moi^fpiii- 
pal  cafe  appeared  to  be  6s.  8d.     5thly,  That  where  a  thing  is  *"J!.°?'?^ 
claimed  by  cuftom  in  the  fpiritual  courts  it  muft  be  intended  according  *oi7, 
to  their  coti/lru^ion  of  a  cuftom,  and  by  their  law  40  years  make  a  fProconti* 
cuftom  or  prefcription.     6thly,  That  the  payment  of  6s.  8  d.  fir  <»" »« <^«=  ^ 
70  or  80  years  is  an  evidence  of  an  immemorial  payment.     But  if  it  vifi^°"dc 
could  not  be  ftriftly  immemorial,  as  taking  the  archdeaconry  to  j^re  com- 
hairc  been  founded  in  E.  6th*s  timcy  yet  fince  that  period  it  might  '"^':  '^**" 
become  due  by  endowment,  which  might  in  this  diftance  of  time  explained  by 
have  been  loft.    Williams's  Rep.  657.  663.  Mich.  1720.  B.  R.  thecanon- 
Saunderfon  v.  Clagget.  '^'-    ^j^ 

fncurtth  ^foestur  quia  eccUfia  efifnpum precitrwitf  i.  e.  carant  alantf  ac  turntur.    2  Gibf.  Cod.  10 x6. 

DonatiTes  ft  free  chapels  pay  no  procurations  to  any  ecdcfiaiUcal  ordinary^  bccaufe  they  are  not 

vifitaUe  by  any.     Ibid. 

5.  Churches  newly  erecled  (hall  be  rated  to  procurations  accord-  [  546  ] 
ing  to  the  proportion  paid  by  the  neighbouring  churches.    2  Gibf. 
Cod.  1016. 

For  more  of  ^rOCtttQtfonsf  in  general,  fee  Dav.  Rep.  The  Cafe 
cf  ^Proxies. Godolph.  Rep.  cap.  9. Gibf.  Cod.  &c« 


^■H^i— — *T^— iw  ■■      i.ii  .^1  ■■      ■■■    i»i    J    ■       ■  I  ■    I  x^'    '•        ■■  ■      '■'  ■  ■    ■     ■   ■   » 


i&rofeflioh, 

(A)     Profeffion.     Dtrctgnment.  ^7T^ 

£1.    ^  Monk  under  obedience  may  be  difcharged  of  the  obe-  He  could 
-^    dicncc   by  the  arMj/btf,   with  licence  of  his  fovereign.  ^J^J'l} 

2  H*  ^*  24O  bitprofeffion 

^y  aoy  bnt  tbc^e^.    Pr.  KooabiQ^,  pi.  2.  citca  S.  C. 

f  a«  A  man  profiled  caunot  be  ma^  able  for  things  temporaly  as 
So  pi^ch^fe  land,  or  .to  hajire  advantage  of  an  obHgaUon,  by  any 
09i€^  tbeUfldjfiJie sjburei^  net  iy  the arcl^^ifb^^    3  H.  6. .!t4.] 

Vox-  XVII.  S  f  3.  But 


54^  IPrcet  apprcnuen 

'BcNooabU      [j.  But  the  ordinary  may  make  him  able  to  take  advantaged 
•Si  s!  C     ^^^^i^  fpiritual  witliout  the  head  of  the  church,  2&  to  b<  martr 
*    far/on;  for  this  is  not  contrary  to  the  piofeffion,  ivhkh  is  fpi- 
ritual.    3  H.  6.  24.  b.] 

4.  Mortdancejlor ;  becaufe  his  thather  bad  taVen  upon  her  tbe 
hahit  of  religion^  The  tenant  faid  that  before  the  entry  into  reli- 
gion, the  mother  ejj^ufed  W,  N,  who  is  yet  in  full  life ;  for  if  k 
be  a/ive,  (he  may  be  deraigned.  Contra  if  he  died  after.  Br. 
Deraignment,  pi.  9.  cites  5  £.  4.  3. 

(B)     IVbat  will  be  good  Caufe  of  Dereignment. 

[  I  •'  1 F  a  man  marries  a  ivife^  and  flie  before  carnal  conujance  enters 
^  into  religion^  yet  the  marriage  is  not  good  caufe  of  de- 
reignment.     18  H.  6.  83.] 

[2.  Otherwife  it  is  if  (he  enters  into  religioa  after  camai  ami' 
fance  i  for  then  by  this  the  marriage  is  compleat.     18  H.  6.  33.] 

(C)    Profeffion.  At  what  Time  a  Man  Jball  be /aid  i 

dead  Perfon,  zxxdi  profejfed. 

[l.  |F  xhtfreres  put  myfon^  being  an  iff  ant  ^  into  the  habit  vnthtitt 
^  my  aj/ent  before  his  full  age,  he  may  come  back  to  me  widi 
my  aiTent,  or  I  may  retake  him  from  them ;  for  he  is  not  proCei- 
fcd  by  the  habit.  11  H.  4.  31.  b.] 
C  547  ]  (2.  S«  I  may  retake,  him  after  his  full  age,  11  H.  4.  31*  b. 
before  he  is  profefled.] 

[3.  If  a  man  enters  into  religion,  and  is  under  cbedieace^  yet  hc  it 
not  a  dead  perfon  before  profeffion.     3  H.  6.  24.3 
Br.  Konabi-       [4,  For  /and  may  defcend  to  a  man  ^er  entry  into  reCgion  b^re 
s!  c.— s«  P^^fiJJ^h  and  may  have  a£lion  for  it  as  heir.     3  H.  6.  24.] 

AndttU^T  For  more  of  ^rofcDlon  in  general  fee  jF^^tSf,  (C)  (Srantd^  (Q 
«»<«•  pi.  I.  ^nal>  (A)  pi.  3.  (O)  pL  12, '13,  14.  and  other  piopa 

titles. 


I^rofit  :^ppreni)er. 


X,  TJROFITS  apprender  itt  faved  by  tbe  third  faring  of  the 
Jt^  fatute  of  ujes,     2 And.  26.  pi.  52.  in  the  cafe  of  Ixinl 
Cromwel  v.  Andrews. 

2.  If  I  grant  10  load  of  e/lovers  and  hay,  or  fuch  like,  to  be  Ubn 
mnnuallyf  or  common  fir  xo  bea/Is  annually^  to  be  takea  in  fuch  i 

place 
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place  for  term  of  life  or.  years,  or  otherwife,  and  he  does  not  tak« 
any  thing  of  it  for  3  or  4  years;  there,  in  the  5th  year  he  Jhall  not 
take  40  load  nor  can  he  put  40  beads  in,  in  the  ph  year ;  for  then 
peradventure  the  grantor  cannot  take  any  tiling  himfelf  this  year  \ 
for  it  is  not  Jike  to  a  rent-charge.  By  the  opinion  of  the  Court. 
Br.  Parnor  de  Profits,  &c.  pi.  2.  cites  27  H.  6.   10. 

3.  Praecipe  quod  reddat  does  not  lie  of  common^  but  quod  per- 
mittat  and  the  like  of  other  profits  apprender^  "which  lie  in  prender 
and  not  in  render  ;  for  at  the  common  law  no  aB'ion  lay  of  profit  ap- 
prendcr,  but  the  quod permittat,  Br.  Precipe,  pi.  13.  cites  4  E.  4.  !• 

4.  A.  as  tenant  oi  a  manor  has  right  by  prcfcription  to  take 
day,  6fj.  yet  he  cannot  take  that  which  another  has  dug.  The 
fame  oi  ejlo^^ers.     Mo.  41 1.  pi.  ^^di.  Trin.  37  Eliz.  Stile  v.  Butts. 

5.  If  the  lord  had  refei^red  dectmam  partem  of  the  com,  &c.  he  Cro.  E.  ^95. 
(hall  have  aflife  of  it,  as  of  profit  apprender.     Mo.  531.  pi.  699.  ^^q^y,^^\ 

cites  44  E.  35*  that  he  mi/ 

h«ve  decSmam  garbam,  but  not  decimam  garhanim* 

6.  Such  manner  of  profits  (though  tliey  are  appendant  to  a  Andifaf- 
franktenement)  cannot  be  divided;  for  if  fuch  heritage  defcends  to  ^^8"^  ^  ^«- 
parceners,  one  alone  (hall  have  the  entire  profits,  and  the  other  bc^takTn* 
parcener  fhall  have  an  allowance ;   alfo  feme  fliall  have  for  her  joimiy .  as 
dower  \y\xt  zn  allowance.     Finch.  36.  b.  .it*  the  grant 

be  to  dig 
t9rfto  make  afium,  &c.  the  afiignee^  muft  work  together,  With  the  fame  (tock  and  workmen  belonging 
to  both.     Godb.  iS.  pi.  24.  Pafch.  25  £Hz.  C.  B.  the  Loid  Mounrjjy'a  cafe. 

7.  Libertas  falcandi  is  a  profit  apprender,  but  a  man  is  not 
thereby  teniant  or  occupier,  nor  can  prefcribe  to  be  difcharged  of 
tithes  as  fuch.     2  Bulf.  249.  Suckerman  &  Coates  v.  Warner. 

8.  Licence  to  take  a  profit  in  alieno  folo,  need  not  be  by  deed,  fiutpro6tt 
where  it  is  only  unica  vice,  there  pafling  no  eftate  in  it.  Vent,  25.  ^^^^^ 
Pafch.  21  Car.  2.  B.  R.  Rumfey  v.  Rawfon«  ^'^^(ch* 

are  not  of 
neccfficyy  will  notpafs  without  a  deed.     Cfo.  J.  190.  pi.  13.  Mich.  5  Jac.  B.  R.    Bcwdly  7.  Broolc* 

For  more  of  profit  iapprentlCC  in  general,  fee  Couttnoni  and 

other  proper  titles< 


CS48] 

♦  j[&ro!)ibitton. 


tion  hffuti  out 
c/'che  Chad- 
^^^_^  eery,  B.R. 

or  C.  B. 
into  the  fpi* 

(A)    The  Antiquity  of  Prohibitions.  l^hitir"' 

Cx.  3E.  I.  Rot.     A     Prohibition  was  granted,  and  after  an  chiyaiiy, 
Claufarum,  M.  10.    j^\^  attachment  againjl  the  bijhop,  and  the  of-  tectof^hU 
ficial  for  holding  plea  after  the  prohibition.]  To  A^t  ^ 

€Maft^  that  belotigi  to  the  common  law  courts ^  or  that  beioogs  not  to  their  jftrifJlBon,  tbeugb  the  courts  at 
la%p  csn  ffvt  no  remtdy^  or  it  may  forbid  a  judge  of  any  temporal  court  to  proceed  in  a  caufe  depending 
M«re  hiin>  opon  fuggcftioD  that  the  cognisance  of  the  caufe  docs  not  betong  to  him.  Wood's  laft.  570. 


.'_'-. 


i      5^8  Ipwtiibftiort. 

j  The  king*s  courts  that  may  iwixA  prohibitions,  being  bfonned  by  plaintiff  or  AeftaAanl,  or  hyaf 

'  ftrangfir,  tt^t  any  court  temporal  or  ccckruftiaJ,  .do  botd  pka,  where  they  have  no  jimfliJ^fatl,  mf 

lawfully  prohibit  that  court,  as  watli  after  judgment  and  execution^  as  htf^re,  and  if  the  judge  of  the  ia* 

I  ferior  court,  or  the  party,  proceeJs  notwithftanding  a  prohibition,  am  attachment  may  be  had  agaiaft 

them,  or  afi  adion  of  the  cafe  wH  Vie  againft  them  \  but  upon  a  prohibitjon  in  the  fpirkoil  cooit,-  tk 
party  may  appear  ^and  taice  a  declaration  upon  the  fuggedioo,  a«d  go  to  trial.;  ^jpA  if  thcscupoa  it  be 

I  found  againft  the  pUinciffin  the  prohibition,  a  writ  of  confultation  will  be  awaided  with  cofts.    Wood's 

j  Inft.  570. 

It  is  in  the  difcredon  cf  a  court  to  deny  a  prohibition,  when  it  appears  to  them  thtf  die  funniie  b 
not  true.  Per  Uobart  Ch.  J*  Hob.  $7.  p),  71.  in  the  cafe  of  Afton  Paridi  v.  Caftlc^Birnudge  chapel.-^ 
But  all  the  judges  agreed,  that  the  granting  prohibitions  is  not  a  dil'cretionary  ad  of  the  court ;  boc 
are  grantahle  ex  mcrito  jvjlitia^  and  denied  Lord  Hobart*s  opinion,  and  (aid,  that  RoU  Ch.  J.  ha£  fre- 
quently done  fo  before^  Raym.  3)  4.  Hill,  la  Car.  2.  B.  R.  in  the  cafe  of  Woodward  ▼.  Boiiitbaa.»S.  P* 
that  they  are  grantableca  debitojuflitiae,  an4  are  not  honorary,  and  in  the  difcredoo  of  the  juft'*ccs.  Pa 

tot.  Cur.  Sid.  65*  pi.  38.  f.ich.l}  Car.  z.  B.  R>  in  Se^eint  Morton's  cafe. Rajm.  9a.  isds 

tafe  of  Ford  f.  Weldon.  Hill.  15  4e  16  Car.  1.  B.  R.     Hide  Ch.  J.   affirmed  that  a  psohibitmi  il 
ex  gratia,  and  not  ex  debito  joftitlar  j  but  Keylin^  and  Twifden  J.  pofitifoly  denied  it. 

(B)  Of  what  Things  or  yfaioHSj  Sindjbr  vohatCaufes 
it  lies^  [where']  the  sludges  [before  whom  the  Cauie 
is  brought]  have  not  any  JurifMStion. 

[1.  1 F  the  coU(^Qr,  if  the  pope  in  England  holds  pUa  in  Enghnd 
-       rffpirUual  matters f  a.  prohibition  lies  \  for  he  has  not  jurif- 

di£tion  here  to  do  it,  for  this  belongs  to  the  fpiritual  judges  of  the 

king  in  England^  3  H.  4.] 
^  (!• «)         [2.  If  there  be  one  entire  contraB  above  40  /.  and  a  man  fius  fir 
F.'N  B.aT  '^  ^^  ^  court  barony  fevering  it  into  divers  fntaU  fums  under  40/.  a 
(^}  in  the    pro]iibition  ihall  be  granted,  becaufe  thiis  is  done  to  defraud  the 
new  notes     court  of  the  king.  10  H.  6.  C4.] 

there  (a)  ^       ^  j-r  j 

cites  S*  C«  ■  If  a  man  wsts  unco  another  man  5  marls^  and  hit  fties  Jeveraf  flnatt  he  ^  fine  ui 
the  county-court,  or  in  any  other  court,  againft  the  debtor,  he  fliall  have  a  pnJiibitioo  tfaeicef,  aod  le- 
hfarik  the  nuitt«r|-a»d  that  he-would  defraud  the  king's  cpurt  of  its  jarifdidion,  and  alio  the  p^ty  of. 
his  anfwer,  dec.  commanding  them  that  ti^ey  do  notproQsed,  Hec.  and  that  he  command  the  pary  tofae 
at  the  coffunon  law  in  the  king's  court  \  and  if  they  will  not  furceafe,  he  fliall  have  an  alias  and  pluncs, 
and  attachment  upon  the  fame^  dec  F.  N.  B.  46.  (A}.— So  if  the  execufr fnetb  in  the  coontytor  io  * 
court  baron,  .for  a  debt  of  5  marks,  by  divers  plaints,  whereas  the  debt  is  mpm  a  ctmtraBt  or  upon  an 
Mgathn,  now.  the  defendant  may  fliew  the  lame,  and  plead  unto  the  judfdi^fcioo  of  the  oomt,  or  be  may 
have  a  writ  of  prohibition  direded  unto  them,  that  they  do  forceale,  Ac.  di^  if  be  have  Judgment  m 
any  of  the  plaints  (vted  for  fared  of  the  debt,  yet  in  the  prohibitio%  he  wuy  prohiik  him  in  the  fUmrig 
which  are  dependhgf  and  that  exccatiou  of  judgment  ceeft  for  the  leiidne.     F.  N.  B.  46.  (A). 

If  there  oc  ftveral  contraSs  between  A*  de  fi.  at  Jeviral  t'mts,  for  Jitverai  fims^  each  fom  aader  40  •> 
and  they  do  aliamonnt  tfi  afumfiifficUnt  to  entitle  tbefuperkr  iOvrf,  they  {hall  be  then  pot  in  fiut,  and 
*  not  in  a  court  which  is  not  of  record ;  and  fo  it  waj  refolved  in  the  cafe  of  the  Savoy  CouaT,  ax  a 
STiAVNoroRPX.     24  Car.  2.  Vent.  65.  pi.  1.  Pafch.  zz  Car.  2.  in  B.  R.  Anon. 

In  a  prohibition  to  the  couit  of  the  honour  of  Eye  the  cafe  was,  one  tortraBed  with  anothcf^r  £^nn 
parcels  of  malt,  the  money  to  Be  pa;d  for  each  parcel  -being  under  40s.  and  he  levied  divers  plaiots  there- 
u})on  in  the  faid  court  j  wherefore  the  court  here  granted  a  prohibition  \  j>ecaure|^  though  there  be  tsfttd 
contracts,  yet  far  as  much  as  the  plainfif  might  have  joined  ttem  all  in  one  adion,  he  ovght  to  have  10 
done,  and  fbed  here,  and  not  put  the  defen<tont  fn  a»  nnnrccflary^  viacj^pn,  any  mote  than  be  cac  fpfct 
an  ihtire  dcibt  into  divers,  to  give  the  inferior  court  juriUUlioa  in  fraudem  leges*  Vent.  73*  PaMk. 
i2  Car.  *&.  B.  R.  Girling  v.  Alders. 

3.  If  one  fues  another  in  the  fpiritual  court  for  a  chattle  or  debt, 

the  defendant  (hall  have  a  prohibition.     F.  N.  B.  40.  {H). 

S.P.  F.W.B.       4.  If  one  fues^or  irefpafs  in  xh^  fpiritual  court,  prohibition  U» 

43-  CG>—    for  the  kin?  or  the  party  unto  the  iiidge  or  the  party,  or  both. 

S.t'^'-    F.N.B..4o.(M).  .^ 

«i  mis  futd  in  the  aunfj  csurt^  (^£.  the  defendant  may  fuo  a  prohibitioa  to  tbg  ihenff « plaias» 
F.N.B-47-  (A).  -- 

15  5-  5 
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$•  If  bailifi)  mayarSf  or  others,  who  claim  jurifdI£iion  to  /ir« 
^e/l  a  man  upon  a  plaint  before  them,  or  to  attach  his  goods,  &c* 
do  arrefi  oht/or  trefpafs  or  contra&^  who  was  not  within  their  jurif^ 
diBion^  the  party  arrefted,  &c.  fhall  have  a  prohibitioa  dire^ed 
unto  them,  &c.     F.  N.  B,  45.  (F). 

6.  if  a  man  fuc^nother'in  the  county  court  for  debts  or  chattels  So  It  w  if  a 
nubich  do  amount  to  tbtfum  of  d^oL  then  the  party  (hall  have  a  pro-  ,"^7wttn- 
hibition  againit  him  who  is  iherifF,  that  he  fhall  not  hold  plea  tycoarta 
thereof,  and  that  he  tell  the  party  that  he  fuc  iri  the  Common  ^'"'^  •/»- 
Pleas.     F.  N.  B.  46.  (A).  ^^HT-'r. 

/fi  damages  $f  40U  or  more^  the  party  di^l  have  a  prohibitloo  for  to  Airceafe^  an^thereupoa  aa  aiia% 
piuries,  and  attachment,  &c.     F.  N*  B.  46*  (A).  .     .       . 

7.  If  a  man  fue  in  the  county  a  plaint  of  20 L  and  hath  judgment  So  after 
to  recover  in  that  court,  yet  the  defendant  may  fue  a  prohiitiony  ^^^l^^\ 
commanding  the  iherifF  and  the  fuitors  not  to  execute  the  judgment,  execu'cion 
although  he  has  before  admitted  the  jurifdidion.  F.N.B.  46.(A).  awarded  ia 

the  counter 
or  in  other  court-baroOf  vrbtch  hath  not  power  to  hold  plea  of  debt  of  thcfom  of  40s.  &c«  or  of  damagea 
in  trefpafs  amounting  to  fuch  fum,  or  more,  the  party  defendant  ihiU  have  a  writ  of  prohibition  unto  the 
bailiffs,  or  the  under  fherifF  or  officer  of  the  court,  thiit  they  make  not  exMudon  ;  and  if  they  have 
diftrained  the  party  to  make  fatisfa^lion,  that  then  they  rekafe  the  Jjftrffi,  and-  that  tbcy  revoke  wha( 
tbey  have  done  therein*   F*  N.  B.  46.  (A). 

8.  If  one  man  fueth  another  in  a  court-baron,  or  other  court, 
which  is  not  a  court  of  record,  for  charters  concerning  inheritance 
or  freehold,  he  (hall  have  a  prohibition.     F.  N.  B.  47.  (3). 

9.  A  prohibition  was  moved  for  to  the  county  court  to  ftay  a  S.  c.  a  Kefc. 
fuit  there  in  debt  for  tithes  on  ajuJHcies  ;  for  that  if  is  hot  debitum  ix  \^\Y^lXt 
tontroBuf  but  ex  deliBo,  founded  on  a  flatute,  of  which  the  iherfiF  waa  inforni* 
cannot  hold  plea,  and  thejufticies  doth  not  enlarge  his  jurifdiflidn  f<*  the  Court 
to  other  aftions,  but  only  enables  him  to  bold  plea  of  greater  fums  JJ^^J  t|,^ 
than  by  his  ordinary  juriixlidion  he  could ;  the  Court  held  it  to  be  u  did  not  lie 
a  very  cbnfiderable  cafe,  and  dire£led  a  fuggeftion  and  a  declara- 
tion thereupon,  that  the  defendant  might  plead  or  demur,  and  fQ 

the  matter  might  cOme  judicially  before  the  Court.'     I  Lev.  253* 
Mich»  20  Car.  2.  B.  R.  Bifliop  v.  Corbett. 

10.  An  a£lion  of  debt  on  a  judgment  in  B.  R.  was  brought  in  the 
Marfbalfea,  and  therefore  a  prohibition  was  granted.  2  Salk.  439. 
in  pi.  2.  an  anonymous  cafe,  cites  it  as  Trin.  11  W»  3.  B.  R. 

(C)     JurifdiStion  Spiritual.  [  550  ] 

[!•   |F  tht  farmer  of  the  king  fues  in  the  Excheqtier  .zpanh  a  par-  Scire  faciat 
*  fon  for  detaining  of  tithes  parcel  of  the  poffeffions  leafed  "f '^f  ,t?*" 
to  him  in  farm  by  the  king,  though  the  right  of  tithes  conies  in  king  in  dsc 
debate  between  them  there,  yet  the  Court  ihall  not  be  Oufted  of  Exhequcr, 
jurifdiaion.     38  AC  20.    Adjudged ;  but  the  report  fays,  quod  jS'pwJS 
mirum."]  ptocc\» 

againil  A* 

^on  of  O.  who  had  part  of  hit  goo^,  by  which  be  cou*d  not  pay,  and  he  came  and  claimed  tbem-as  bia 

tithes,  and  the  other  claimed  them  as  his  tiches,  as  parfon  of  S.  and  the  other  thereupoir  pleaded  <b  the 

lariiidiaion.  ct  non  allocatur :  but  the  Eichcquer  held  plea  bccaufe  it  was  the  fuit  of  tbe  Jung^  and  in  his 

•  a%  bebalfi 


behalf;  tot  it  is  fatd  there,  qaed  minim  eft  !  and  that  B.  R.  oor  C.  B.  mlR  nst  beU  plea  of  dtfafes  s 
bere.     Br.  JurifdiAion,  pU  90.  cites  S.  C— — Br.  PreregatWe,  pU  74*  cicrs  S.  C. 

The  kinr  bss  tithes  in  the  foreft  of  Inglewood,  &c.  which  are  net  in  mrty  p.^if>^  and  irsufs  thtu  l» 
gnothery  who  hrings  fare  facias  againfi  thcjt  to^e  numd  ibcm  htfare  \  in  this  c^le  tiie  tempoiat  cocnt  ibal 
have  jurifdidHoo.  Br.  ProhibltloD,  pU  43*  cites  22  A(r  n%»^-~—Mmt  M  they  be  in  Tariaaoe  o^a  «a;;ir 
to  fay  the  tithts  and  who  ought  to  ba%/e  them,  the  fpirtcu«i  coort  ibaU  ha?e  iLoeoi  jucildidUoo.  Br.  Pio- 
bipitfoai  pi.  :i3*  ciiea  la  Afi*.  75, 

2.  A  libej  was  againft  H.  qucflioning  fomc  matters  as  to  the. 
validity  of  his  induBion  to  the  church  uf  S.  but  a  prohibition  was 
granted,  becaufe  the  very  iztie  of  the  patronage  in  iris  cafe  came  in 
qutjiion^  which  they  ought  not  to  mcdtilc  with  ;  bcfidcs,  the  vali- 
dity of  indudion  is  triable  at  common  Inw,  and  not  in  the  fpit^ 
tual  court,  i  Bulfl.  1 79.  Trin.  9  Jac.  Hoh's  cafe. 
*  *  3.  Suits  for  adultery  J  unlefs  exorbitant  and  ncioriousy  ought  to  be 
brought  before  the  proper  ordinary.  Per  Hutton  J.  faid  to  have 
been  fo  ruled.     Cro.  C.  1 14.  Trin.  4  Car.  Ifabel  Pcci's  caie. 

4.  L«  C.  was  epccommunicated  upon  a  libel  again  (I  him,  founded 
upon  a  prefentment  by  the  churchwardens  for  net  r^ceivit.j  the  fir 
crament  in  bis  awn  parj/b  churchy  and  fuggejled  for  a  p'oUibitirn; 

sthat  he  had  alleged  2nAJbewed  to  the  official  a  certijui  .t  ihat  he  }.id 
taken  it  elfewbere.  The  Court  held  that  the  llccleil  .cal  Court 
had  conufance  of  the  caufe,  and  had  good  cauf<-'  to  proceed  t^^jn 
the  prefentment  prima  facie j  and  that  it  li:?s  tn  iiis  p:\rt  to  prove 
that  he  received  it  clfcwhere,  and  upon  fuch  plea  a  pro!ul>ition 
lies,  but  not  elfe.  And  becaufe  it  ilid  not  appear  to  the  Court 
that  this  nvas  pleaded  in  the  fpl ritual  court y  nor  Was  there  any  r^' 
davit  made  ofity  the  Court  denied  to  grant  a  prohibition,  and  bctcg 
moved  twice  afterwards  the  Court  denied  to  grant  a  prohibi:  on^ 
becaufe  the  cauje  was  purely  fpiritualy  and  tlicy  j)rop  r  judges  of 
the  certificate ;  and  that  if  they  refufe  the  plea,  an  appeal  will 
}ie,  but  no  prohibition ;  befides  the  allegation  in  the  ceniiicate, 
(viz.)  that  he  hath  received  the  facrament  elfewherc,  is  not  fuf- 
ficient ;  becaufe,  by  the  rubric,  he  is  to  receive  it  three  times  a 
rear,  and  fo  the  effefl  of  the  libel  not  anfwered.  Hard-  4c6. 
^afch.  17  Car.  2,  in  the  Exchequer.     Copley's  cafe. 

5.  A  libel  was  $igain(t  the  plaintiff* ^or  keeping  conventicles^  &c. 
.  jmd  this  yfzs  ex protnotione  ji.  B^  public  notary;  neither  the  libel 

or  articles  alleged  any  prefentment  of  this  matter,  but  the  regifier 
/wore  that  a  prefentment  was  made  by  the  curate  of  the  parifh  where, 
&c.  and  that  a  copy  by  him  delivered  int»  Court  war  a  true  copy  thereof. 
it  was  infifted  for  the  plaintiflF  in  the  prohibition,  that  no  man 
ought  to  be  profecuted  in  the  fpiritual  court  to  anfwer  articles  ex 
mero  officio  as  here  he  was,  without  a  due  prefentment.  And  fo 
is  the  (latute  25  H,  8.  cap.  14.  as  to  the  profecution  for  herefy, 
but  the  reafon  thereof  extendiiB  to  other  things  as  well  as  to  he- 
refy  s  indeed  that  ftatute  is  repealed ;  but  my  I^rd  Coke,  in 
12  Rep.  ?6.  obferves,  that  it  was  herein  declaratory  of  the  com- 
mon law,  and  that  it  is  very  reafonable  that  there  Jtould  be  a  fre^ 
fentment  and  accufation  byfome  proper  perfon  s  for  otherwife  an  inuo- 
C  55'  3  cent  perfon,  in  cafe  of  falfe  accufation,  would  not  know  where 
to  hayp  remedy,    A  prohibition  wtai  denied ;  and  it  iras  b^  by 
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Wyldc  J«  that  they  muft  judge  upon  the  fuggeftion  only,  and 
the  fuggefting  the  proceedings  to  be  ex  officio^  may  be  underftood 
.cither  of  a  proceeding  officiofe  of  his  own  head  \  or^  that  it  was 
according  to  his  duty ;  and  here  notliing  appears  but  he  did  fo.  But 
if  the  plaintiff'  had  fuggejied  that  the  law  required  a  prefentment  by 
fuch  perfons  and  in  fuch  a  manner^  &c.  he  might  have  brought  that 
into  qu^ion.  And  of  the  fame  opinion  were  the  other  Juftices, 
and  that  faith  and  credit  ought  to  be  given  to  their  proceedings. 
But  Tyrrcl  J.  held,  that  if  it  had  been  fuggefted,  that  no  pre- 
.fentment  by  a  curate  was  fufficient,  nor  unlefs  it  were  upon 
oath,  &c.  he  (hould  have  been  of  opinion  for  a  prohibition.  And 
Vaughan  Ch.  J.  faid,  that  if  tKe  articles  were  exhibited  merely  ex 
officio,  viz.  out  of  the  mind  of  the  Chancellor  himfelf,  they  were 
not  warrantable ;  but  that  there  is  no  colour  for  this  fuggeftioq, 
.  becaufe  they  appear  to  be  by  the  information  of  a  public  notary. 
2  Vent.  41.  Pafch.  22  Car.  2.  C.  B.  Grove  v.  Elliot. 

6.  The  plaintiff  being  parfyn  of  S.  in  D.  and  having  a  dijpefifa^ 
iion  for  two  benefices^  agreed  with  the  defendant  for  IlL  to  ferve  the 
cure  of  S.  The  defendant  made  his  application  to  the  bifhop  to 
enlarge  his  flipend ;  the  bi/hop  ordered  that  he  fhould  allow  him  yiL 
per  aim.    The  plaintiff  paid  him  his  22 1.  according  to  agree- 

.  ment ;  and  he  libelled  againft  the  plaintiffy^r  the  addition  by  the 
bilhop  in  the  fpiritual  court,  and  the  plaintiff  prayed  a  prohibi* 
tion.  The  defendant's  counfel  infilied,  that  this  being  an  allow- 
ance by  order  of  the  bifhop,  was  properly  fuable  in  the  ecclefi'- 
afticai  court,  and  cite/l  3  Cro.  675.  Nat.  Br.  51.  4  Inft.  491. 
But  the  Court  granted  a  prohibition ;  for  there  being  a  contra^ 
between  the  parties^  the  biiliop  had  no  power  to  make  any  order  ; 
but  iftht  curate  had  ferved  the  cure,  and  made  no  agreement y  then 
the  bifhop  mighChave  allowed  him  what  he  thought  reafonablcy  in  the 
nature  of  a  quantum  meruit;  and  a  prohibition  was  granted. 
Frecm.  Rep.  70.  pi.  84.  Hilh  1672.  C.  B.  Pierfon  v.  Atkmfon. 

7.  Sr.  O.  B's  lady  fued  him  in  the  fpiritual  court  for  alimony  i 
.  and  he  moved  for  a  prphibition,  ^nA  fuggejied j  that  hehad^  by  In- 
denture, conveyed  over  lands  to  truftees  of  the  value  of  ^oo I.  per  ann*  • 

fl?r  her  feparate  maintenance ;  and  that  they  fhewed  this  in  the  fpiri'- 
iual  court y  but  they  refufed  to  admit  it^  &c.  •  Per  Cur.  no  prohibi- 
tion ;  for  this  Court  cannot  take  notice  of  a  deed  of  trud ;  but  if 
it  be  proper  for  them  to  move  for  a  prohibition  any  where,  they 
mufl  go  into  Chancery  ;  for  the  execution  oftrufs  properly  belongs  to 
them.  But  befides,  alimony  is  a  thing  that  the  ecclefiailical  court 
has  properly  conufance  of;  and  if  there  be  a  feparate  maintenance 
already,  they  will  take  it  into  confideration,  at  lead  by  way  of 

♦  defalcation  in  alimony  j  and  if  the  party  be  charged  too  hard,  he 
may  have  his  appeal.  Freem.  Rep.  282,  283.  pi.  324.  Trin.  1673* 
C.  B.  Sir  Oliver  Butler's  cafe. 

8.  A.  had  iflue  3  daughters^  B.  and  C.  the  two  plaintiffs^  and  D. 
and  A.  dying  inteftate,  M.  his  wife  adminiftered  and  died,  and 

.  made  the  two  plaintiffs  her  executrixes,  who  hadfeveral  bonds,  fomc 
in  their  own  names,  and  fome  in  the  name  of  M.  to  whom  they 
wen  ex€€utrixes  s  they  alfo  took  out  adminiftratioQ  de  bonis  son 
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to  the  father.    It  vns  fttgge/fed  in  ihej^iritual  courts  that  fintt  Ivll 
which  they  had  in  their  own  names  were  in  trujl  for  their  fathn-t 
and  that  feme  bonds  in  the  mother's  name,  were  debts  owing  vb 
the  father,  but  the  mother,  being  adminiftratrix,  had  altered  the 
iproperty,  and  taken  them  in  her  own  name;  D.fued  for  di/hUm' 
tion  of  thefe  debts.     As  to  the  firft  part,  the  Court  were  df  opi«« 
nion  that  a  prohibition  ihould  go ;  for  a  tru/f  is  not  exeamnahk  in 
the  fpiritual  court ;  for  they  are  not  a  court  of  equity.    Freem. 
Rep.  283,  284.  pi.  327.  Trin.  1674.  C.B.  Miller's  cafe, 
f  552  ]        9«  The  mayor  and  aldermen  of  Briftol  prefented  A.  to  Ae  pa- 
'rifh  church  of  C.  In  that  city,  and  the  defendant  .Ir^^/Zf^againfthlm 
^n  the  arches,  for  that  he  was  not  23  years  oU  when  made  a  isaam^ 
vor  24  years  old  when  he  entered  into  prie/Fs  orders  ;  and  the  ftatatt 
of  13  Eliz.  cap.  12.  requires,  that  none  (hall  be  nude  a  miniRer, 
or  adihitted  to  preach,  under  that  age.    It  vnAfugge/M  for  a  pnv 
bibltion,  that  this  matter  was  triable  at  law,  and  not  in  die  fpiri- 
tual court ;  becaufe^  if  true,  a  temporal  lofs,  tIz.  deprivation,  mi^ 
follow.    But  the  Court  denied  the  prohibition,  and  compared  the 
cafe  to  that  of  a  drunkard  or  ill  liver,  who  are  ufually  ponifhed  in 
«the  fpiritual  court,  though  a  temporal  lofs  may  enfue.    3  Mod«  67, 
Pafch.  I  Jac.  2.  B.  R.  Roberts  v.  Pain. 
%.C.  €Mod.       10.  The  parfon  libelled  again  ft  the  defendant  f^  mt  coming  in 
288.  Trin.    Jjis parijb  church  on  Sundays.     Defendant  pleaded  that  he  vent  to 
And  per  *      another  church  more  commodious  for  him.    A  prohibition  was  granted 
Holt  Ch.  J*  and  plaintiff  declared  therein.    The  (ingle  queftion  was,  whetlier 
fcl^*  **di  ^  parifliioner  is  compellable  to  go  to  his  parifli  church  ?  It  was  in- 
vponthe      fiftcd  that  he  was  5  occaufe  every  parfon  is  obliged  not  to  allow  a 
iiatuct  of      parifhioner  of  another  parifli  to  partake  of  facraments  with  hun^ 
*  ^^**"  ^^  ^"^  ^y  ^^^  *^  ^^  uniformity  every  man  is  reqwred  to  relbrt  to 
youtocooM^   his  parifh  church.     To  this  it  was  faid,  that  the  diftrAuAm  into 
\n  your  p«-   pariflfcs  Was  by  the  common  law,  and  if  in  confequence  thereof 
fcJ'thw^to  *  ^^^  people  were  brought  under  a  new  obligation,  fuch  obligation 
tutedoes  dU  ought  to  be  examinable  at  common  law.    The  Court  agreed,  that 
leftiy  fub-     an  entire  negled  to  go  to  any  church,  is  punifhaUe  in  the  eccte- 
tothre?     fiaftical  court  5  that  this  matter  was  of  ecclefiaftical  connfuicey 
de6afticai     and  that  prima  facie  it  was  a  good  charge,  that  a  man  went  not 
bwin  this     to  his  parifli  church.     And  they  feemcd  of  opinion,  diat  tbongh 
£wdf*"    *h^  ^  of  uniformity  be  taken  as  introduftive  of  a  new  law,  yet  Ae 
prohibition    thing  being  purely  of  ecclefiaftical  conufance,   and  proper  fbr 
w*»  granted,  their  examination,  a  confultation  ought  to  go.     But  there  was  no 
todedalT*^   refolution.    i  Salt  166.  HiU.  3  Annx.  B.  Ri  Britton  t.  Standiflu 

forthwith. 

TX.  If  a  man  be  proceeded  againft  as  an  heretic  in  the  fpiri- 
tual court,  pro  falute  animae,  and  thinks  himfeif  aggrieved,  liia 
proper  remedy  feems  to  be  to  bring  his  appeal  to  a  higher  eecl^ 
o/lical  court,  and  n6t  to  move  for  a  prohibition  from  a  teni{k>ral 
one,  which,  as  it' feems  to  be  agreed,  cannot  regularly  dktcr* 
mine  or  difcufs  what  {ball  be  called  berefy.  Hawk.  PL  C  4« 
cap;  a.  f;p. 


(D)    In  what  Cafes  the  Court  (hall  not  be  ou^eJ.    Jk 

rej^edt  of  collateral  Tubings. 

tl.  tN  iref^fs^  M  the  right  of  tithes  comes  in  debate  between  a 
parjbn  and  a  lajnum^  being  ^farmer  if  another  parfon^  the 
Court  fhaU  not  be  ouited  of  jurifdidion.     20  H.  6.  17.  b.] 

[1.  In  an  annuity  between  fpiritual  perfons  by  rcafon  of  certain 
churches  chargeable,  grounded  upon  the  deed  of  grant  of  the  prede- 
cefibr  of  one,  though  the  perfons  and  thing,  out  of  which  it  ifTues, 
are  fpiritual,  yet  by  reafon  of  the  deed  the  Court  Ihall  not  be  ouiled 
of  jurifdidtion.     29  £•  3.  39.  b.  Adjudged^] 

3.  If  the  patron  has  indenture  to  go  quit  (ftitlic  of  checfc,  &c; 
and  is  fued  in  the  fpiritual  court  for  thofe  tithes,  he  ihall  have 
prohibition  upon  this  indenture.  Br.  Prohibition,  pi.  21.  cites  the 
Regifter,  3S. 

4*  If  a  woman  hath  title  tofue  a  cui  in  vita^  znAJhe  fwears  unto  [  553  ^ 
the  tenant,  that  Jbe  will  notfue  the  eui  in  vita  againft  him ;  if  flie 
aftcrnfards  fucth  forth  th6  writ,  for  which  the  tenant  fueth  her  in 
the  fpiritual  court  for  breach  of  her  oath,  (he  (hall  have  a  pro- 
hibition, becaufe  the  oath  toucheth  a  temporal  things  viz.  lands* 
r-  N.  B.  42.  (I). 

5.  \i Jlander  or  *  laying  violent  hands  tipon  a  clerh  happen  upon  a  •  At  for*- 
temporal  caufef  and  the  other  fucs  for  it  in  the  fpiritual  court,  pro-  «fti«ghim 
ihibition  lies;  and  therefore  it  feems  that  ofi  thofe  defamations ^  by  Xz^^^ 
nvhich  the  party  is  damnified^  the  fpiritual  court  cannot  hold  plea;  he  fucs  in 
for  it  is  faid,  that  crimes  offalftty  and  adultery  appertain  to  the  fpi-  '^  fpinttua 
ritual  court,  and  confultation  Ihall  be  thereof  granted;  and  rfic  htwdon!^^ 
fanie  it  feems  olufury.    Br.  Aftion  fur  le  Cafe,  pi.  115.  cites  the  Br.  Pro- 
Reeifter,  54.  -  hibition,  jL 

^  -^^  21.  cites 

Keigift«r,  fal.  42.  ^jid  qoaere  fol.  51.— — —  •)■  As  becaufe  he  gave  evUenee  agafhft  the  plaintiff  who 
was  indjded,  and  he  fues  in  the  fpiritual  court  for  defamation,  a  prohibition  lies.  Br.  ProhibidOn^ 
pi.  SI.  cites  RcgiAer,  fol.  42. 

6.  When  the  original  begins  in  court  chriflian^  although  that  af-  5*  where 
tcrwards  a  matter  happens  in  iffue  which  is  triable  by  our  law^  yet  !f*?J*!^.*Tj 
this  fhall  be  tried  there  by  their  law ;  as  if  one  do  fue  there  for  courtyii^ 
-ar  horfeto  him  devifed,*  the  defendant  there  pleads,  that  the  de-  tubnof 
-Yifordid  give  this  horfe  unto  him  in  his  life-time;  this  is  triable  J^^/^j*  [** 

l>y  our  law,  yet  the  fame  (hall  be  tried  thete.  2  Bulft.  227.  ^Lli/thcre 
Pafidi.  12  Jac.  Parker  v.  Kemp.  *»  untsard^ 

and  then 
prajed'a  prohibition,  for  that  tn  award  is  matter  triable  at  law;  but  it  was  denied  by  the  court.  ^# 
if  a  fuit  isy^r  a  legacy  ^  and  the  deftndant  fuggefts  fajtnent  \  or  if  an  acfuittance  is  pleaded,  no  prohibi* 
IXMi  AaH  %o }  betatoie,  where  the  fpiritual  court  has  conafaaco  of  the  principal  matter,  there  a  matter 
lisbleqaent  and  dependant  upon  it,  which  is  triable  at  common  law,  ihall  not  deprive  the  fpiritual  court 
0f  their  jurtiitli^on ;  but  it  was  faid  by  Coke,  and  agreed  by  Doderidge,  that  if  that  court  ihould  adjudge 
dtherwiftf  0|>on  an  acquittance,  or  an  award,  than  according  to  the  common  law,  in  fuch  cafes  a  prohibi* 
tioo  Aoald  go.     t  Roll.  Rep.  ii.  Pufch.  12  Uc  B.  R.  Anon.  S  C. 

Si  whttt  the  churehwankns*  libelled  for  a  cnurch  rate  which  was  fentenced  •  againft  them,  and  then 
^ey  appealed  to  the  metropolitan ;  but  pending  the  appeal,  one  of  the  appeilants  releafed  to  the  appellee 

~  hU  anions,  fuits,  and  demands  j  but  the  other  appellant  proceeded  in  his  and  h.s  partner's  name  to  re- 
verie the  ientepce ;  whereupon  the  appellee  prated-  a  prohibition,  and  fuggefted  this  releafe^  fuppoSng 
that  it  difcharged  the  appeal.     But  upon  demurrer  it  was  adjudged  by  all  the  judges  una  voce,  that  pro« 

^  Widdo  lies  net  upon  this  fuggeiUon^  bccaufc  the  temporal  court  has  nothing  to  do  to*  meddle  with  the 

principal 


■5Si  j^hMmn. 

frincipal  mitter,  dut  betng  rasrelr  fpiritBal*  and  to  be  deternuned  in  CDVt 

gnmnd  of  this  foit  belongs  to  that  coort,  all  thii^  depeiMieiit  tHeieupoa  will  brioiijg  to  diOB  itfa.  Aai 

whether  this  rekaie  will  bar  both  the  choichwardcm  or  not*  ftail  be  deKnamed  thoc,  aad  ait  ■  B»  K> 

Yclv.  171.  HHl.  7  Jac.  B-  R.  Star  key  v.  Baiton  and  Goie.. Cro.  J.  z}4.  S.  C  Wt  ■KOid^ 

S.  P«  Noy»  1 29*  S.  C.  by  name  of  Gore  ▼.  Stark  ■  bo  where  charrhwaideaa  after  ibe 

cited  into  the  fpiritnal  court  to  make  a  pteientroeat  per  Tim  jntaaieoti  taken  bf  them  i 
wheieapoa  they  prelented  F.  for  not  coming  to  chorcb  9  and  it  being  fnf^fled  lor  a 
diis  was  the  fiuae  as  citing  one  ez  ofikio  $  foe  that  the  determining  of  the  office  ihti  1  miinrd  cbe 
Atkins  J.  was  of  opinion  fcr  a  prchibition ;  bot  North,  Wyndhamy  and  Scragss  ecoetn:  hrik^ 
where  a  matitr  k  %pMh  tf  €ccUf,af^ial  emmfnce^  there^  thoogh  they  froctei  im^larif^  no  laofaibician 
Aall  gOy  bnt  the  rewudj  lie*  hy  w^y  ofafpad.  And  here  this  pieimrmfr,  thiigh  it  be  aiaer  tfee  pvty 
i*  o«t  of  his  office,  yet  whether  this  may  not  be  by  their  ml^  and  canons  noo  coniat  to  this  coort. 
Where  a  matter  is  of  ecclefiaftical  cognizance,  if  a  mat>rr  determinable  at  common  law  imencae,  ibey 
ftail  try  thaf,  except  it  tc  in  cafe  of  a  modns,  which  by  law  tbey  cannot  try  ;  as  if  a  kgacy  be  ted,  and 
n  rcieafe  pleaded^  titey  fkali  try  this  le^eafe  ;  bot  then  it  moll  be  with  this  dificrcnce,  iktt  wbeathiy 
try  an  incident  macrer  detemvnable  at  common  law,  by  realon  of  their  juildidioo  in  the  prindfal 
matter,  there  they  ihall  be  tied  up  to  the  rules  of  common  law ;  as  in  the  cafe,  if  a  reieafe  be  pfcaJsd 
to  a  legacy,  and  there  be  but  one  witnefs,  or  clfe  the  witnefs  is  dea'1,  and  ihey  will  wot  admit  of  ftcmHi 
Wids,  nor  allow  one  witnefs  for  a  proof,  they  ihall  be  prohibited ;  for  ikhnwgh  tkofe  mMias  cone 
wnder  their  cognisance  as  incident,  yet  being  mittters  originally  of  tempond  cognisance,  tbey  AaU  go 
accor<Kng  to  the  rules  of  common  law.  Freem.  Rep.  290.  pL  34>i*  Trin.  1677.  C.  B.  Anoa.^— 
S.  P.  And^  where  liM  is  for  the  tithes  of  pub  a  cloftj  and  the  deftmJ^wt fUmdi  that  it  is  mtkUtiofif 
ht  the  defe  of  amotber  perjon ;  this  ihall  be  tried  in  toe  fpiritual  court.  Sid.  i^.  Mkh.  14  Cv.  2.  B«JLi 
Bo^r  ▼.  YaCeman. 

where  an  ecclefiaftical  court  has  onntal  junfiTtSwn  of  a  caofe,  yet  there  is  faid  Co  W  a  Sfmwoa  in 
the  ca£e  of  an  tcclefafikal  and  lay  perjoa^  yIx.  that  in  the  cafe  of  the  firft,  iheb  feamnce  may  not  be 
examined  in  the  temporal  court,  bot  in  that  of  the  other  it  may  \  quaere  tames.  As^.  Skis.  49}.  Tns. 
6  W.  ft  M.  B.  R.  In  the  cafe  of  Philips^.  Bury. 

[  554  }  '  7-  So  vjhere  the  original  begins  brre  and  a  matter  happens^  iht 
IX  Rep.  67.  {2mzjball  he  tried  here  by  our  law  ;  as  in  a  quarc  impcdk,  abk,^or 
Smc  dhrer-  "^^  *°^^  ^^  ^^  ^^^  othcrwifc,  thcy  (hoiiki  there  txy  nothing ;  this 
fity  s  bot  if  is  belonging  to  them  ;  but  if  they  will  there  tlraw  the  matter,  ad 
»*^  ^        aliud  examen,  as  upon  proof  of  a  deed,  they  judge  otherwife  than 

common  ^^  ^^»  ^^  ^"  ^^^^  ^f  *  '^^^^  ^^^  years  to  be  made,  they  hold  the 
bw  open  a  fame  mufl  be  traditione,  or  void ;  and  fo  of  grant  of  goods  to  be 
^^w^h^  ^^^^^^^^9  ^^  "o^  go^>  in  fuch  cafe  we  will  prohibit  them. 
triable  by  "  ^  ^vd{.  227,  228.  Pafch.  12  Jac.  Parker  y.  Kemp. 

the  fpiritoal  law,  in  fuch  cafe  the  judges  of  our  hw  (hatl  write  to  the  judges  of  the  ^ritsil  cout  to  try 
ity  and  to  certify,  which  they  cannot  do  to  the  judges  of  oui  Uw«  Reeved  por  tot.  Cur*  IGck.  S  Jac. 
ia  Roberts*c  caie* 

8.  A  hi/bop  granted  the  cfffice  of  conrniiffarj  and  vicar-'genentl  inA» 
in  his  diocefe  to  Dr.  B.  for  life  with  ail  fees,  &c.  thereunto  be- 
longing, which  grant  was  confirmed  by  the  dean  and  ch^ter; 
afterwards  the  In/btp  inhibited  the  regifierjrom  enterimg  a3s  by  the 
doctor  J  or  paying  him  any  fees :  and  thereupon  the  do£lor  libclkd 
againft  the  bifhop  for  difturbing  him  in  his  office  ;  and  the  b'lihop 

f*tggtft^d  for  a  prohibition,  that  this  concerned  freehold^  viz-  die  QS- 
ficc  which  was  grahted  for  life  \  but  per  Ley  Ch.  J.  Do&o^  B. 
may  have  a  prohibition  againft  the  bifhop   for  a  difturbance. 

2  Roll.  Rep.  306.  Pafch.  21  Jac.  B.  R.  Dodor  Barker  v.  Bifliop 
of  Oxon. 

9.  Prohibition  was  moyed  for  to  the  high  commiflion  court, 
where  a  par/on  libelled  for  an  affault  on  him.  And  though  they  bxvt 
an  ezprefs  authority  by  their  commiffion  to  meddle  in  fudi  affidn, 
yet  becaufe  this  would  make  all  the  ordinaries  in  England  be  to 
no  purpofe,  the  prohibition  was  granted*    Hetley»  19.  P^ch. 

3  Car.  C.  B.  Giles  v.  Balam. 

a  '        10.  A 


10.  A  prebendary  whx>  had  a  peculiar  jurii3I£lion  leafed  bis  pre^  Raym.  SS. 
tend  noith  all  profits^  commodities^  and  advantages^  is^c,  thereto  Mong^  ^harrock 
ing.     The  queftion  was,  whether  the  eccleGaftical  jurifdi^on  chim's.c 
paiTed  to  the  leifee,  fo  that  he  might  make  a  commiflarv  to  hold  «nd  the  &{. 
courts  or  not.     The  Ch.  J.  and  Windham  held,  that  he  could  ^*^  ""^ 
not;  for  this  is  annexed  to  the  fpiritual  perfon,  and  not  to  the  lay  b^dary^' 
corps  of  the  prebend  ;  and  Windham  faid,  that  the  commjiTary  is  his  fvmat, 
only  a  deputy  of  the  prebendary,  which  his  leffce  cannot  make  for  ^^^^l^ 
him ;  but  Keeling  and  Twifden  contra,  and  held  it  annexed  to  had  the 
the  corps  of  the  prebend,  and  paiTed  with  it.     But  this  being  the  granting  tlw 
fir  ft  motion,  the  plaintiff  was  ordered  to  declare  upon  his  fug-  ^^f  jf?^^ 
geilion,  and  the  defendant  to  demur  upon  it,  and  fo  the  point  deicndant 
to  ccme  judicially  in  queftion.     Lev.  125.  Hill.  15  &  16  Car.  2.  pretauied 
Shcrock  V.  Boucher.  ***f.'*fi!li 

poul  thereof 
belonged  to  the  dean  and  chapter  of  L.  who  lilelled  for  it  in  the  fpiritval  comty  and  to  the  freehold  rf  H 
nxniidi  -c^.  :r  qujiion.     The  Court  was  divided  ;  but  afterward*  Hi^  faid,  that  the  right  of  the  office 
•  did  coxEA  io  qucitioa,  and  thereupon  a  pnihibitioa  was  granted. 

11.  Spiritual  court  may  proceed  upon  an  r^  of  parliament,  or  ^ 
otl.  r  tcrr.poral  matter  incident,  fo  long  as  they  proceed  according 

to  tf^v  ruic5  of  the  common  law.     2  Lev.  64.  Trin.  24  Car.  2. 
Ju>.on  V.  Biron. 

12.  kpreElor  libelled  for  his  fees,  and  upon  praying  a  prohiht-  S.C.bytlM 
tlon  it  was  faid  by  Vaughan  Ch.  J.  and  Windham  J.  that  no  n«n«of 
court  can  better  judge  of  the  fees  which  have  been  due  and  ufual  ^oh  ▼?' 
there  than  themfelves,  moft  of  which  are  appointed  by  conftitu-  Wilson. 
tions  provincial,  and  thereby  they  prove  them.  •  And  they  grant-  '^"^  I^F- 
cd  a  prohibition  as  to  fome  particulars  in  the  libel  which  were  of  accordingly^ 
temporal  cognizance,  but  not  as  to  the  fuit  for  the  fees.     Wind-  BUisj.  ab- 
ham  faid,  that  if  there  had  been  an  adlual  contraR  upon  the  retainer,  ^^*^««- 
the  plaintiff  ought  to  have  fued  at  law.     But  Atkins  J.  thought  a  the  o*ther 
Prohibition  ought  to  go  for  the  whole;  becaufe,  as  he  faid,  fees  partof  th« 
had  no  relation  to  the  jurifdiction  of  the  fpiritual  court,  nor  to  ^^^  ^ 
the  caufe  in  which  the  proftor  was  retained;   that  the  proftor  fences  of 's 
might  *have  adlicn  on  the  cafe,  the  retainer  being  an  implied  con-  jotir»ef,awd 
tracl.  But  a  prohibition  was  granted  quoad,  &c.  Mod.  167.  pi.  5.  ^^Jl^* 
Mich.  25  Car.  2.  C.  B.  Horton  v.  Wilfon.  ^c.  wlddi 

being  as 
things  grounded  on  a  contrad,  or  quantum  meruit,  the  fpiiitual  court  cannot  try  them,  but  as  to  theciif« 
tomary  feej  they  may ;  though  if  the  culiom  be  controverted  a  prohibition  ihaU  go.  And  that  Atkyna  J« 
.  who  was  for  a  prohibition  for  the  whole,  faid,  that  fees  differed  from  cofts  ;  for  they  may  give  cofts,  which 
are  parr  of  the  Juit  and  dtcreey  as  at  common  law  it  is  part  of  the  damage  of  the  party,  and  in  the  fiunn 
judgment ;  and  reports,  that  Windham  doubted,  whether  the  proQor  could  recover  hit  ites  hy  9n  adioa 
o/^  the  cafe.— ^ But  upon  a  like  quelVion  it  was  held  per  Cur.  that  it  is  cuftom,  and  not  the  autboirty  of 
conftitutions,  which  entitles  proctors,  &c.  to  their  fttA^  and  that  an  adion  will  lie  for  them  at  conunoa 
law,  and  therefore  the  fpiritual  court  ought  to  be  prohibited  ;  and  the  rule  was,  that  they  Ihould  declaiiQ 
Upon  the  prohibition.     4  Mod-  ^54*  Hill.  5  W.  A:  M.  B.  R.  Johnfon  v.  Oxenden.  *  f  CC  C  1 

13.  Libel  in  the  fpiritual  court  by  clerk  of  a  parijb  for  4^/.  per  ^ 
annum  due  to  him  by  cuflom  from  every  mafter  of  family  in  a 
parifh;  defendant  denied  the  cuftom;  prohibition  was  granted, 
becaufe  cuftom  is  not  triable  there  except  in  cafe  of  penfionsm 
12  Mod.  260.  Hill.  II  W.  3..B.  R.  Pollard  v,  Awker, 

14.  Adminijlration  was  committed  to  a  woman  as  widow  ofT.  S. 
9nd  a  libel  was  in  the  fpiritual  court  to  repeal  the  adminiftrationf 

upon 


u/m  Jugge^n  that  T.  S.  had  a  former  w^t  ^a9^%  at  t^e  .time  of 

tu8  death;  a  prohibkion  was  granted*  Per  Holt  Ch.  J.  12  Mod. 

^32.  Midi.  12  W.  3.  in  cafe  of  Hemming  v.  Price^  and  cited 

7  Rep.  43.  b.  44.  a.  Kenn's  cafe;  and  Style's  Rep.  ]o« 

B|if  if  ope  I  j^.  Solicitation  to  incontinence  coufkd  with  force  and  violence  does, 

committ       ky  reafon  of  the  force  which  is  temporsd.  became  a  tcmpond  qriinc 

)i«&and       ui  toto.    2SaIk.552«  jMich.  X  Ann.  B.  K.  Gauzard  ▼.  KigauJt. 

maahatttry^  ^s 'fluU  not  hinder, the  fpjntuM  , court ;  for  it  Uft  criminal  procoeHing  tkcR,  aod  a» 
SfttHdment  lies  at  conm^n  Uw  for  adultery.     Per  Hott  Cb.  J*    2  Salk.  55a.    cites  i  RolL  i9$« 

ii4$.  A  libel  ^vas  for  Eafier  ^erings^  fuggefting  that  thej  had, 
j^noe.Qut  pf  inin^>  ufcd  to  be  .paid  in  that  pariih.     The  defendant 
made  no  defence  at  all  in  the  fpiritual  court ;  but  after  fentenu 
oigainit  him  moves  the  Court  of  B»  R.  for  a  prohibition.    The 
•motion  .was  granted  nift*    The  reafon  why, the  Court  doubted 
whether  the  prohibition  was  to  be  granted  or  not,  was  their  tj^ 
jitorance  of  the,pra£lice  of  the  fpiritual  court ;  for  the  Court  feein- 
,ed  dearly  of  opinion,  that  if  the  prafhce  of  the  fpiritual  court  was 
agreeable  to  that  of  the  courts  at  law^  viz.  to  take  every  thing  fr§ 
eonfeffo  againft  a  defendant  that  makes  no  defence^  and  fo  give  fexi- 
tence  for  the  pUintiff  without  obliging  him  to  prove  the  trath 
,of  tliis  cafe,  then  tl^e  prohibition,  was  not  to  be  granted ;  becaufe 
(the  cuftbm  fet  forth,  by  the  plaintiff  was  not  denied  by  the  defend- 
ant, and  confequentIy.no  9cca(ion  for  trial  of  the  cuftom.    Bat 
.in  cafe  the  praEiice  of  the  fpiritual  court  was  not  to  give  fenience for 
.the plaintiff  ^ev^n  in  cafe  of  no  defence  made  by  the  ddfendant,  wrfA- 
mt  proof  made ,  to  the  Cot^tt  by  the  plaintijF  of  the  truth  of  his  cafe, 
that  tb^n  a. prohibition  was. to  be  granted ;  becaufe  then  the  fcn- 
rtence  of  the  fpiritual  court  wt^  founded  plainly  upon  proof  vEOiic 
before  them  of  a  cuftoniy  which  is  not  to  be  permitted,  becaufe  the 
,  proof  required  by  theoi  is  very  different  from  that  required  h  com- 
imon  law.    Do£^or  Pinfold,  who  fpoke  againft  die  prohthitioii, 
.ingemuoufly  o.w.ned, .  that  it  was  the  pra&ice  of  the  fpiritual  court 
to  require  proof.     However, .  the  Court  took  time  to  confider, 
and  woulcf  not  make  the  rule  abfolute.      10  Mod.  440.  Trin, 
5  Geo.  B.  R.  Do£tor  Bows  v.  Jurat. 

r-^-*— I    (E)   What  Pleas  JllkjJLouJ  tie  Conn  of  Juri/diaiOfr. 

Br.  Jarif-     [**'*!  ^  ^^^  ^^^^  ^^  'whether,  fhe.place,  vihere  the  tithes  were  be  in 
diaioQ,  pi.  •*  the  pari/b  of  one  par/on  or  of  another y  the  court  fliall  not  be 

|i.  cije*^^  oiiftcd  of  jurifdiftion.  50  E.  3.  20.  b.  20  H.  6.  17.  b.  22  E.  4.  22. 
pUsi.  cite».38,E.  3.,S.  b..39  E.  3.  23.  b.J 

■  S.  P.  that  becaufe  they  were  at  iflbe  upon  the  place,  the  iflue  was  accepted,  and  the  Jiita^wt 

coHipeUad  to  ufwer,  whert  h»  Ihould  haie  anfvered  to  the  jurliiii^oii.   Br.  Juufi)idicii»  jl«  30.  dtti 
|H.  5.  10. 

"  [2.  If  the  iflue  be,  whether  the  one  parfon  has  by  prcfcriptkni 
LZiportion  of  tithes  in  ihe^pari/b  of  the.  other  parfgOj  this  fliaU  not  ouft 

the 


t'&e  cbiiTt  of  ]uri£iidioBy  becanfe  40  yeirs  by  die  fpiritml  law 
is  go<»d  by  prcfcriptioni  which  it  H  not  at  the  comxncn  law« 
20  H.  6»  17.] 

[3.  If  aparfon  foes  f<}T  tidies  in  the  ecclefiaftical  court,  an4  S.  P.  <»««■<« 
the  (tefendant  fays,  that  the  place,  for  which  the  iitbes  are  fued^  is  ^"^^ 
»jv  amiber  ptri/b,  a  prohibition  Ifss.]  which  it 

ootof  (hd^ 
jarifdidtoiiy  though  the  original  thing  be  of  their  conu(ance,  and  this  comes  in  obliquely.  Arg.  Show,  xx 
Mkh.  4  Jac.  2.    in  cafe    of  Clarke  ▼.  Andrews.  For  the  bounds  of  pariliici  are  tria^tb  at 

the  common  bw.     Bat  the  cottrt  denied  a  prohibition,  becmfe  it  did  iwt  a^fur  tbsi  u  fha  thereof  tmi 
Stem  vffertd  in  the  ecclefiaftical  court.     Vent.  335.  Anon. 

A  prohibition  (hall  not  be  granted  on  a  harejurmtft  that  he  it  fued  for  tithes  hy  tbt  parfiu  of  D*  ^ 
b»di  tm  titfarj/b  ofS»  unkfs  it  afftart  m  the  pltadvBg  m  tbt  ^iritugl  cMrU    Koy^  147.  PhiHipi  9«  ' 
Slacke. 

4.  In  trefpais  by  the  abbot  againft  the  parfon,  of  corn  carried 
•way,  the  defendant  pkaded  compo/ition,  and  concluded  to  the  juriP 
di£):ion  for  tithes ;  per  Morrice,  the  compofition  goes  in  bar,  and 
therefore  you  have  affirmed  the  jurifdidion.  But  pet  Thorpe 
and  Mowbray,  no,  where  he  concludes  to  the  juri(iji£lion  ahd  not 
in  bar.  Quaere.    Br.  Jurifdi£tion,  pi.  35*  cites  38  £«  3.  19. 

5.  In  trefpdfs  rf  com  the  defetutant  claimed  them  as  tiihes^  if  his 
fiea  and  concluftm  goes  to  the  aflion,  the  comti^on  law  ihall  take  cog'^ 
iftizance;  per  fluchj  quod  non  negatur.  Bt.  Jurifdi6iion>  pL  ia% 
cites  46  £.  3.  9*   ' 

6.  If  a  man  fues  in  court  fpiritual  for  a  legacy  or  dcvife,  where 
the  other  alleges  a  gift  of  it,  yet  the  fpiritual  court  fhall  have  jurif-* 
didlion ;  and  this,  notwithftaiiding  diat  the  party  be  not  executot 
nor  adminiftrator.  Br.  Jurifdi&ion,  pi.  13.  cites  46  £.  3. 32*  ^ 

7.  Trejpafs  by  a  parfon  againft  a  prior,  of  a  chfe  broken  and'grsfk 
fp<Med,  the  defendant  faid,  that  t  is  his  glebe,  and  the  plaintiff  claiming 
it  as  his  glebe  entered,  &c.  judgment  if  the  Court  will  take  CQgni* 
arance ;  &  non  allocatur ;  for  trefpafs  done  upon  his  franktenement 
cannot  be  fried  in  court  ^irittud.  Br.  Jurifdi£lion,  pi.  41.  cites 
19  H.  6.  20. 

8.  Prohibition  was  awarded  upon  2Lfu^eftion,'th3Lt  the  defend*  S.C.Cro.t. 
ant  was  a  clerk,  and  afaulted  the  plaintiff's  feroant,  whereupoH  the  ,^55«  pi- 18. 
plaintiff  peaceably  laid  his  hands  on  the  Jaid  clerk,  and  that  he  bad  B.R!itportel 
alleged  the  fame  in  the  fpiritual  court,  and  they  tvould  not  allow  it.  that  the  dc- 
And  it  Was  ruled  and  adjudged,  that  the  prohibition  fliould  ftand,  {j^**/ "^^.^"jj 
tiotwithftanding  the  ftatutc  de  articulis  clcri,  cap.  3.  Mo.  915.  conitpiwdftd  ' 
fl.  1297.  Mich.  31  Eliz.  B.  R.  Kelly  v.  Walker.  fiirther^thft 

^  .  ..  .  onhislaylrifp 

Jus  hands  peaceably  on  the  p'aintlfF  there  (the  bow  defendant)  the  pliioCT/T  chert  made  1U)  aflaoU  upsii 
the  DOW  (AaiutifT,  and  the  now  plaintiff  defended  himfelf ;  and  that  if  the  defendant  hb<e  had  any  htirty 
'  k  ivM  de  fofi  aflfault  demefne.  The  defendant  here  eonfefled,  that  the  plamtiff  here  pleaded  fuch  ptei 
there  }  l^ut  ihswed,  that  the  plaintiff'  beie  was  condemned  there  tot  non-attendance.  *  and  trtverfed  thie 
/efufai  of  the  plea.  Cawdy  held,  ^at  this  cafe  was  out  of  the  flittttes  of  anicoli  cleri,  and  of  tiiw 
'comfpede  agaci',  for  here  the  party  had  godd  caufe  to  bdit'ihe clerk}  and  as  to  ih^M^iaCt,  h  U  n6t 
•good^  fyr  thifurwufi  iitut  tremtrfibU*    And  adjudged  for  the  plattiflT. 

9.  Ap/refenlment  was  ex  o£Bcio  m  the  eccleGaftical  court,  fir 
hot  frequenting  his  parijb  chorch;  he  pleaded,  Aat  this  was  not  his 
parifb  church,  but  that  he  had  ufed  to  frequent  another  pariih 
churcbi  acid  to  refort  to  this*    And  upon  rcfufa  lof  this  plea'he 

had      . 
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had  a  prdhibition,  for  that  court  cannoi  deitrmuu  the  pnecipfb  ^ 

pariih  churches,  nor  judge  nvhatjball  he  food  a  nuuCspmfb  ctunif 
and  fo  was  the  opinion  of  the  whole  court,  and  therefore  a  prohi- 
bition was  granted.  Bulft.  i  jfp*  Trin<  9  Jac.  Anon. 

ID*  The  executors  gave  bond  to  legatee  for  payment  of  his  kgacy. 
It  was  held  by  Doderidge  J.  that  the  obligee  might  either  fuc  in 
the  court  chriftian  for  the  legacy,  or  at  common  law  upon  the 
bond  J  for  that  the  taking  of  the  obligation  for  the  payment  had  not 
totally  dcftroyed  the  nature  of  the  legacy,  a  Roll.  Rep.  160.  Paich. 
18  Jac.  B.  R.     Gardiner's  cafe. 

CoQxt  there 

was  of  a  contrary  opiAiod ;  for  that  the  legacy  was  drowned  in  the  bond,  and  that  the  wfoi/m  d 

Jad^e  Doderidge  was  not  law. 

t  T .  Upon  a  libel  for  tithes ^  the  defendant  fuggefiedy  that  Ae 
lands  where,  &c.  are  parcel  of  Hackney  marfh ;  and  that  tiffieoiK 
of  mind  there  was  a  modus  of  \%s.  The  defendant  had  a  prohK* 
bition.  A  confultation  was  prayed,  becaufe  the  defendant  had  ml 
proved  his  fuggefi'ton  nmthin  6  months  according  to  the  Jiatute;  for  he 
brought  2  ivitfie/feSf  who  proved  onljj  that  they  heard  that  for  40  or 
Jfo  years  loft  pafi^  no  tithes  in  kind  had  been  for  thefe  tands^  but  a  ctr* 
tain  fum  of  money.  But  per  Ley  Gh.  J.  in  many  cafes,  by  the 
general  [word J  (proof)  is  to  be  underftood  (concluding  proof)  foch 
as  may  perfuade  a  jury,  &c.  But  by  him  and  Doderidge  J.  die 
mifchief  was,  that  perfons  were  delayed  by  falfe  fu^eftions,  and 
therefore  the  ftatute  ordained,  that  all  fuggeftions  ihould  be  provcdi 
but  this  means,  that  it  ihould  be  by  a  probable,  and  not  by  a  ihiA 
and  concluding  proof.  And  by  Doderidge,  the  ftri£l  proof  (hall 
be  afterwards  upon  the  traverfe  before  the  jury ;  and  confukadon 
was  not  granted,  a  Roll.  Rep.  434.  Trin.  ai  Jac«  B.  R.  Parget's 
cafe. 

13.  A  furmife  that  the  tithes  belong  to  the  vicar  and  not  to  the  par" 
fon^  will  not  be  a  good  ground  for  a  prohibition  i  for  the  right  of 
tithes  is  conJFefled  by  it,  and  whether  they  belong  to  the  one  or  the 
other,  is  merely  fpiritual.  Noy,  147.  Randal  v.  Knowlcs.— 
And  cites  it  as  fo  ruled  in  one  BufheH's  cafe,  and  in  one  Mil- 
bray's  cafe. 

13.  In  any  plea  in  the  fpiritual  court,  where  a  cufiom  is  allegeJzad 
denied,  a  prohibition  (hall  be  granted.  Per  Jones.  Lat.  4S.  Aooik 

14.  The  count  on  a  prohibition  was,  that  all  cufioms  are  triabk 
at  common  law,  and  that  the  defendant  libelled  againft  him  in  the 
ecclefiaflical  court,  fhewing  that  all  farmers  of  fuch  a  farm  have 
ufed  to  find  cakes  and  ale  at  the  f  perambulation  of  the  pari(b,  i^ 
the  value  of  %s.  aut  eo  circiter  /  and  averred ^  that  there  is  m  jfucb 
cujlomy  and  that  he  alledged  fo  in  the  fpiritual  court,  but  they  re* 

3  Keb.  606.  fufe^i  the  plea.  The  defendant  pleaded^  that  tlTre  is  fuch  a  cuflms 
li-ljutaf-  "P^°  which  the  plaintiff  demurred.  Adjudged,  that  no'conful- 
terwttdiex-  tation  fliall  go  ;  for  the  cuflom  in  farmers  is  no  more  than  a  pre- 
^^T^  fcriptiort  in  %  occupiefs,  which,  according  to  Gati ward's  cafe,  is 
^Sa!^La^^  not  good  in  matters  of  charge  on  the  land,     a  Ley.  163.  Hil 


The  Court 
•t  firft  in- 
clined 
ftioogly* 
that  the 
coftom  was 
food}  but 
adjomatur 


ilttik^apa.  27  &  28  Car.  2.  B.  R.  Welby  V.  Herbert. 

fUh  KM-  a 

fr^'offnadH  k  void,  and  the  value  being  certiia  oraot  it  not  mitenali  thoogh  ratione  ttaoix a 
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taatf  ^  bound  to  foch  a  chtrge,  yet  not  by  b«re  piefcripdon ;  for  here  none  can  rdeafe  this  cbarf«^ 
Beitber  parfim  nor  chttrchwardens ;  and  thU  is  not  like  ad  eafement  of  refting  at  fuch  a  houfe  or  paUiqg 
up  a  hedge ;  which  the  Coart  agreed  ;  this  being  originaHy  a  kindnefSy  like  the  Lord  Carlille's  vcnifoa- 
p»^y  to  the  judges  in  the  circuit,  and  Lord  Bedford's  wine  and  cakes.  And  to  bring  k  lo  as  acuAoa 
viNMild  dcftxoy  all  civilky,  and  it  is  a  prefeription  for  an  intereft  as  miich  as  for  ii  coiody  ;  and  jndgaeat 
for  the  plainuffin  the  prohibition.     3  Keb.  609.  S.  C. 

*  'f>  In  the  perambuhtion  of  a  pariih,  no  refrefliment  can  be  claimed  by  the  parlihonert,  at  due  of  right 
horn  mkf  hottfe  or  lands  in  virtue  of  cuftom.  The  makiog  good  fuch  a  right  upon  that  foot  has  beat 
twice  actcnpiad  in  ihefpiritual  court  (13  Jac.  i.  &  17,  28  Car.  a.)  But  in  both  caict  prohihitioBi 
were  granted^  and  the  cuftom  declared  to  be  agaioft  law  and  rcaion.     i  Gibf.  C.  239. 

X  See  (Occupier.) 

1 5."  A.  procured  a  nvill  out  of  the  prerogative  courts  and  gave  bond.  It  hnocer- 
with  condition  to  redeliver  it  by  fuch  a  day,  but  he  not  doing  it,  ^?"*  "*^Jj 
the  fpiritual  court  proceeded  againft  him  pro  lafione  fidei^  and  to  triable  at"* 
iave  the  ivill  again  into  cpurt ;  the  defendant  pleaded  his  having  law  is  noc 
given  bond,  and  that  a  proper  remedy  lay  tliereupon ;  but  the  ^^^  ;*  ^ 
Court  rejedtmg  that  plea,  A.  moved  for  a  prohibition  %  but  it  was  tian,  at  lay. 
objected,  that  the  witnefs  to  the  bond  was  dead,  and  probably,  if  *ngvioJc«  * 
put  in  fuit,  they  might  not  recover;  befides,  the  penalty  might  fall  ^^  ^  * 
(hort  of  the  damages  fuftained  by  thofe  interefted  in  the  lands  con-^  iion  by  pi«w 
veyed  by  this  will,  by  not  having  it  produced,  fo  that  a  power  to  f«"ptio*^ 
inforce  the  bringing  it  in  feems  neiSeflary ;  befides  that,  it  is  in  the  ^t^jJ^* 
party's  election  either  to  put  the  bond  in  fuit,  or  to  fue  in  the  ofCrandea 
Ipiritual   court.     The   Court   inclined   to    grant   a  prohibition.  v.Wjiden. 
S  Mod.  327.  Mich.  II  Geo.  i.  Cuband  v.  Dewfbury. 

(F)  Jurlfdi&ion  Spiritual.   JurifdiSion  of  the  Thing. 

■ 

£1 .  TD.  de  anefle  pardonatur,  for  fuing  in  court  chriftian  de  cafiris  I^  <»e  fuct 

■*'  viliis tnaneriisy  fe*r.  tsf  aliis  laicis feodis  tsf  placitum  inde pro^  tbef  Wnial 

fiqt^  prafumendo  in  enervaiionem  Juris  nojlri  regii  fa*  exharedationem  court  for  a 

eorome  no^ra  ^  fuhverjionem  Jlau  Regni  nojlri  manifejlam*  l*y  /«» 

31  E.  3.  Rot.  Patentium  &  Confimilc.  M.  rj.  ib.  M.  12.  Con-  t^^^^^^ 

fimile^  4  £.  2.  Rot.  Pat.  M.  6.]  nements^ 

&c.  he  ihall 
havea  prohlbitioii  to  the  court>  and  may  have  another  writ  to  the  party  himfelf.    F.  N.  B.  40.  (!]• 

[2.  Mirror  of  Juflices,  fol.  27.  cap.  2.  f.  13.  becaufe  ho  held  plea 
mgainfl  the  defence  [prohibition]  of  the  king^  and  in  prejudice  of  the 
dignity  of  his  crown^  for  as  much  as  it  belongs  to  no  judge  eccle- 
fiaftical  to  hold  away  fecular  plea,  except  of  tefiameni  and  matrix 
ntonj  in  prejudice  of  the  power  of  the  king.] 

[3.  If  a  man  be  admitted,  inftituted,  and  inducted  to  a  church,  Watf  Comp. 
and  after  he  isfued  in  the  fpiritual  court  for  the  in/litutiony  fuppo-  ^"^'  *^^' 
fing  it  not  to  be  good,  and  fo  to  have  it  to  be  defeated^  a  prohibition  J{^*  s!c.— 
fhall  be  granted ;  becaufe  by  the  induction,  the  patron  has  the  An  incum- 
church  as  a  lay  fee,  and  therefore  the  common  law  Ihall  be  pre-,  ^^^l!?" 
ferred.  before  the  fpiritual  law,  and  ihall  draw  the  trial  of  the  the  vicar  ge* 
whole  to  it }  for  otherwife  by  [this]  all  quare  impedits  fliall  be  nerai,  and 
overthrown ;  for  by  this  means  they  may  try  all  rights  of  patron-  ^^^*f^ 

t_/-«'i  m  -/tj  °    i_-i_-  •  wasindud- 

ages  m  the  fpmtual  court.    Tr.  15  Ja.  B.  a  prohibition  was  ed.  Afvtf* 
granted  in  one  Wilson's  cafe  accordingly.    Hill.  ^S  J^i-  B.  R.  wards  rhc 
between  Hitchin  and  Glover,  refolved,  per  totam  Curiam.]      teft«frtJi  la 

the  fpiritual  court  in  Ireland  \  b«t  upon  a  writ  Wcrror  brought  bsn,  It  waa  agreed  ^  Hole  Ch.  J. 

Powell^ 
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Prolidttion. 


Fo«elI>  Powk,  and  GoaUJ.  that  aAir  fach  indadjoa,  which  is  good  de  fadoitfce  a 

it  coQtTOTcrted  in  the  Ipiruual  court,  and  fo  tcTcrlcd  a  judgioent  given  in  Izcbad.  HoIt^s  BJ^  599 1» 

(03.  HilL  4,  and  Trin.  5  Ajuic»  Gibbons  y.  Biihop  of  aojnc,  Ie  e  concza. 

ft^^fi^"**       [4-  Mich,  15  Car.  B.  R.  between  Phipps  ahdHajtek,  per 

^^'^^^y  Curiam^  prohibition  granted  for  the  church  of  Taffi>iit  Eblas  in 

Crifp. — 1  the  f  ounty  of  Wilt8>  where  the  fuit  wa$  in  the  arches  ^ier  m- 

S.  p.  Popk  JuSfion  to  sveid  the  infiittttsoft^  becaufe  the  inftitutioo  was  wnde  tifirr 

Rm^iTcaie.  f  ^^^^^  entered,  not  to  inftitute,  &c.  for  this  does  not  make  the 

s.  P.  Show!  inftitution  *  void  in  our  law.  Hobart's  Reports^  22«  HmproN*! 

^o.  Mich.  4  cafe.    Prohibition  CTantcd. 

tte  cafe  of  dark  ▼.  Andiewi,  dtcs  Hob.  ic.  .  Sir  TUnotby  Hottoo^s  caic* 

•t5S9] 

WatfCoop.      [^.  If  a  man  be  admitted,  inltituted,  and  induced  to  a  churcfaf 

Im^c^u.  ^^^  ^^^  ^  ^^  deprtwdy  beeaufe  be  was  inftituiei  agmnfi  tht  cvafi 
citeS.C     rftbe  ecclefiajlical  lavf\  this  is,  a  void  fentence  of  deprivadony  be- 
caufe it  is  now  a  lay  fee  by  indu£lion.    Hill.  1 5  Ja.  B.  R.  adjud^ 
between  Hitching  and  Glover.] 

[6.  35  £•  I.  Rot,  Patentium  Membrana.  25.  Cum  M.  B.  adep* 

tu»  fuit  pofleiEonem  thefaurarut  in  eccUfia  beati  Petri  eborum,  i^m 

collation  of  the  king  by  judgment  in  the  king's  court ,  and  he  is  now 

difturbed  in  his  poflef&on  by  citations  and  appeals^  nqs  volentes 

j~  _v  -^  jura  noftra  praedi£taf  &  judicia  in  curia  noftra  rite  leddita  in  om- 

f  Foi.  283.  nibus  manutenere  vobis  f  mandamus,  quod  didum  clericum  in 

^  '~w~  ~   pofleffione  manuteneatis  &  fi  qui  provocationes,  citationes,  appcl- 

IftiioBes,  aut  alia  impedimenta  interponere   jnrxfumpierint,  per 

qux,  &c.  tunc  eos  arreftare  &  in  prifona  cuftodire  faciatis  donee 

aHiid,  &c.] 

A  probibi-         [7.  If  a  town  ereSs  a  common  fcbooly  and  gives  allowance  to  afihool' 

^^ed^      ns^/r,  the  biihop  cannot  remove  the  fdioolmafter,  and  put  in  ano* 

J^'com-      ^^  ^^  ^  pieafure;  but  if  he  be  a  rec^ant  he  may  remove  hiai 

sniflaryof    by  thc  ftatute  of  23  El.  cap.  I.  M.  13  Ja.  B.     The  BUhop  ^ 

Jl^^/f     CarUflc's  cafe.  Per  Curiam.] 

Richmond  to  flay  a  fait  agalnft  a  fchoolmafter/cA'  tiacbht£  feb0ol  wtth^t  the  luemet  of  the  hifliop  ;  pi»- 
luUdon  was  granted,  becaufe  they  tndeavourtd  n  turn  bim  emty  whereas  they  can  only  cenfwe  Itet  be« 
canfe  he  comes  in  by  the  prefentation  of  the  foander.    i  Voit.  41.  Mich.  aiCar.  a.  B.  R.  1669. 

Bate*t  cafe. Mod.  3.  pi.  ii.  Mich,  •ai  Car.  a.  Bayie's  cafe  S.  P.  to  die  occkfiaOkal  couit  at 

Cheftery  and  the  prohibition  denied.  There  was  a  libel  in  the  fpiritoal  court  ^^t{f  "^^ai^S 

fcboolwut/Ur  and  redor ;  and  a  prokibmen  was  granted  at  to  tht  txamtaathm  of  any  martert  relating  ts  tie 

efce  of  fchoolmafter ;  for  when  the  biihop  hath  once  granted  his  licence,  he  has  eiccalsed  his  autfaoikxy 

(efpecially  in  this  csfc  wiiere  the  fchool  is  ef  the  foundation  of  qnoeft  Eliaabeth,  and  the  Iciac^t  chanrwUfr 


qi , _^ 

is  vificor)  but  they  may  trocced  upon  the  article  agalnft  bin  for  im^  drmnk^  i^c.  wfllich  ia  ooBSia  boiqi 
laores.  CoAb.  324.  Pafch.  7  WiU.  3..B.  R.  Wood  t.  HaU. 

A»*<>^-  [8.  If  adminijlraiion  he  granted  to  A.  #hcrc  it  ought  not*  to  he 

^lefialfli^  granted  to  him,  and  after  the  adminiftration  //  repealed  and  granted 
cMirts,  fee    to  B,  becaufe  he  is  next  of  kin,  B*  may  fue  jf,  in  tie  ecdefa/Kc^ 
fdl^*'    «?«iY,  to  account  for  the  profits  of  the  chattels  of  the  teftator  during 
^*     his  time,  and  no  prohibition  Ihall  be  granted  \  for  S.  cannot  haft 

a^ion  of  trefpafs  againil  A.  nor  has  any  remedy  for  them  at  die 

common  law.   Hill.  15  Ja.  B.  R.  adjudged  between  Wadfworth 

and  Andrcws.3 

[9.  King  H.  4.  confirmed M  cburA  which  was  incorporatei bcfare 

by  ^e  name  of  cullos  &  collegium  in  the  diocefs  of  £xcter,  atd 
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t^jAtned  Certain  numb&  offtnging'-men^  in  which  were  fame  fpitltual 
and  fome  lay.  The  dean  and  chapter,  with  the  biihop,  abridged 
the  number  to  24  in  all;  and  after  to  16,  4  fpiritual  and  12  lay, 
and  nov>  they  tviil  add  2  more  to  the  number  of  fpiritual  men,  by 
tvhich  their  livings  fliall  be  lefs ;  yet  no  prohibition  fhall  be  granted, 
becaufe  it  appears  that  the  number  was  greater,  and  after  made 
lefs.  P.  8  Ja.  B.  per  Curiam,  between  Withers  and  Owen.  ] 

[10.  If  a  man  fues  in  the  fpiritual  court  for  perjury ^  where  the  Br.jarifdlc^ 
principal^  upon  ^vbich^  or  for  which  the  oath*  was  made^  does  not  ".*'"»  P*- »0' 

touch,  nor  \&  fpiritual  matter,  of  which  the  fpiritual  court  ought  ^ \} 

to  have  jurifdididn,  prohibition  4ies.    t  H.  4*  10.]  perjury  be 

commictei 
in  the  fpiritual  court  in  a  caufe  of  matrimony,  tithes,  teftamcnr,  or  legacy,  or  of  any  other  thing  of 
which  the  conafance  belongs  to  their  jurirdi^ion,  that  courc  fhail  huve  juriUi^ion  in  fuch  cafe  of  per* 
joiyi  and  ho  prohibiuoo  lies ;  but  it  is  otherwlfe  where  the  perjury  concerns  a  temporal  mattei^.     By  ail 
tlM  judges  of  both  benches.     Jenk.  184.  cafe  76. 

Note,  by  if  a  nun  buyt  a  b^rfe  of  me,  and  ftvfars  upon  thd  F.vangelift  to  p^y  lo/.  for  bim 

Mtfmeh  a  day^  and  He  dtii  «•/  ^ay,  I  fliali  have  dtlti  at  comm  )n  law,  atid  chat  ion  pro  tsfionc  fidci  at  *  the 
f(Vritual  law,  for  tliefe  are  diverfe  thioj^s,  and  it  does  not  oticnd  the  common  law.  Br.  Juiil'didlion,  pi.  2. 
cites  34  H.  6.  70.  But  fee  22  £.  4.  18.  and  2  H.  4.  xc.  cinira  i!)ere  j  becaufe  Jt  arifes  upon  lay 

matter.  But  quaere  if  it  be  taken  there,  tha:  he  Aall  not  have  (uit  in  court  fpiritual  to  make  him 
bold  his  bargain,  or  to  puniih  (Jie  pejury.     Br.  Ibid.  '   See  (D)  pi.  4. 

[11.  As  if  a  man  makes  oath  to  pay  debts  ^  or  make  feoffment^  if  Br.Jurifdic- 
h,e  be  fued  in  the  fpiritual  court  for  the  breach  of  the  oath,  prohi-  ^'.®"'  pi.  ^o. 
bition  lies ;  for  othcrwife  he  (hall  be  compelled  there  to  perform  9.  ,nd  pi  27. 
his  oath|  and  fo  lay  comrades  ihall  be  determined  in  court  chridian.  cites  n  H..v 
2  H.  4.  lo-  b.l  u^'^T"-^'" 

^  •*  Prohibition, 

pi.  2.   cites  2  H.  4.  10.  accordingly,  but  34  H.  6.  70.  contra. Br.  Prohtbirion,  pL  4.  cites 

2  H.  4.  9..*»P1.  S.  cites  3X  H.  6.  29. -•Pi.  1$.  cites  11  H.  4.  SS.— PI.  9.  cites  12  H.  7.  24. 

f  12.  Contra  22  AfT.  76.  But  the  ordinary  cannot  injoin  him  to 
pay  the  debt,  but  to  [Ao  \  penance.^ 

[13.  H.  2.  ordained,  that  it  (hould  not  be  lawful  for  abifhopto 
puniih  any  man  for  perjury  or  breach  of  faith.     Speed,  458.  b.] 

[14.  If  a  man  ^rowj/S- another  to  pay  debts^  or  to  make  afeoffmetit^ 
and  does  not  perform  it,  the  ordinary  may  ex  piEcio  cite  him  for 
breach  of  his  faith,  and  award  him  to  penance.'] 

f  15.  15  £.  3.  cap.  6.  It  is  accorded,  that  the  minifters  of  holy 
church  fot  money  taken  for  redemption  of  corporal  penance^  Jior  for 
p'f  oof  or  account  of  tejlamentsy  or  for  travail  taken  for  the  fame,  nor 
for  folemnity  of  marriage,  nor  for  other  things  touching  the  jurif- 
di£kion  of  holy  church,  {hall  not  be  impeached,  arrefted,  nor 
driven  to  anfwer  before  the  king's  juftices,  &c.  But  this  ^vas 
afUr  repealed  in  the  fame  year.  18  E.  3.  cap.  6.] 

[i6.  A  prefcription  cannot  be  tried  in  the  ecclefiaftical  court,  be-  S.P.  13  Rep. 
caufe  it  ought  to  be  tried  by  jury,  which  cannot  be  there.    In  time  'r^c.^n'the 

of  £.  1.3  cafe  of  mo- 

do  d.'ciman- 
i^*'  ■  .4^'^  agalnft  a  parfm^  and  made  hit  plaint  if  a  boufe  \  the  parfim  faidf  tbatbt  is  parfon  of 
p0  and  tbet  it  bat  heem  farul  of  bit  cbarcb  titnt  out  of/aindy  Sec.  and  tbere  bat  been  fepuliure  of  dead 
htd.ti^  judgment,  if  die  Court  will  take  cognisance;  and  after  the  defendant,  by  agreemenc,  pleaded  to 
the  affife;  Quiere  )  for  per  Perfey,  the  Courc  ought  not  to  take  cognisance.  Br.  Jurjfdif^iony  pi.  71. 
cites  44  Afl*.  ^. 

Whether  the  proprietore  of  a  mefliiage,  called  the  Priory,  have  t'me  cat  ofmnd  repaired  tbt  ebancely 
may  be  tried  and  determined  in  the  fpiritual  court  ai  well  u  a  modua  decrmandi ;  and  though  the  parfon 
it  of  commoo  right  to  repair  the  chancel,  yet  it  may  be  on  a  particular  min*s  eftate  by  prefcriprioti. 
2  Vent.  239.  Mich,  a  W.  ft  M.  C  B.  Williamft  v.  Bond. 

Vot.XVil.  Tt  Libs 


k 


S^o  jprctibftlort. 

Libd  ttt  forth  a  piefcripCMii  for  the  wsr  efthe  ftr'tjh  •fM.  ffnd  ^fsrf^n  ff  ^Un  m  tht  th^f^^f 
G»  beis;  aa  aadcm  chapel  v/iihim  tbt  faid farif>  for  the  eafeof  die  ^rifhiooen>  ht  cjffiJtrm.a^  vu-trnf 
the  farijbkmtrt  6me,  Sec  fmid  bim  and  piedecdToTS  fi»«  qwi^ttrt  tf^bt^t,  mmJ  rxrt  tfwaltjtmrl^  ;  npoa 
fogsrfttoa  of  no  foch  ptefcriptioo,  prohihidon  was  norcd  for*  And  it  \t«  agreed  bf  aU,  thai  die  thiagf 
httng  by  pr^-Tifthm^  which  pcDpierly  is  triable  at  ccdmcn  bw,  d!tt/  •sr  ahvays  fviSce  to  »^  /Av 
Jfirum*!  totirt  of  juriidi^ion )  aa  if  xptufiam  be  by  prcJcripu  vi,  though  oac  may  bring  anaaity  for  it 
at  coonnao  Jaw,  y«t  they  may  libd  ftw  it  in  the  OiriM^l  cooit  upon  \\x,  prefciiptioa ;  and  ciBed 
F.  N.  B.  51.  Holt  Ch.  J.  Cnd  it  is  ihc  rery  point  adju J^*^  in  Wrr  liams's  caft,  5  C**-  7X.  for  it  ii 
an  eccltfiailical  dut}-,  to  be  p:<fonnei  for  the  aJrantafie  of  the  rariduoocr^ ;  and  tbcmgh  it  umuntiKU 
by  preiicnption,  yet  it  nrntemt  etckJiSpi<al  pcr'i*,s^  and  is  a  ro=ie  fpiritiul  ibing;  ao4  is  not  at  alt  die 
fame  as  if  it  were  agiinft  a  byman,  who  is  not  fo  cjfil;  b  >uc«i  uv  canon  law  as  eccicfi^dical  perfom  ate  ; 
for  Aeir  proceedings  there  by  prefcript;on  (hall  not  charj?  a  layman,  or  any  temporal  right.  11  Mod. 
4C4,  405.  Trin.  12  W.  3.  B.  R.  Stone  v.  Jcncs. 

Thoogh  prefrrifthft,  as  whetlier  ^vhatr  par'Jh  mr  a  ffl*B  m.frf  pnali  cluft  dmrrb'erKrStni^  is  a  Hit- 
ler triable  at  common  law,  yet  fentmce  is  to  be  given  in  iKe  fwirirual  court  according  torh  ir  vc?did« 
Agreed  oh  a  modoa  for  a  prohibition.     10  Mod.  iz.  Mich.  9  Ann.  B.  R.  Baaiftcr  v.  Hopoft. 

^  ^^i  ^'  tl7-  -A  parfon  may  fuc  in  the  fpmtual  court  for  a  m9Aaded* 
Dirmes(li.a)  f"^^h  *nd  no  protiibition  (hall  be  granted  ;  for  it  is  in  natore  or 
— s.  P.  2.  tithes.  Co  I  !•  Do^lor  Grant,  i6.  My  Reports,  14  Ja.  Goslim 
^^  *-  ^  AND  +  Harden,  [per]  Curiam*  Hobart's  Reports,  caic  314.  bc- 
t  FoL  2S4.  twccn  Scott  and  Walh] 


Vent.  239.  in  cafe  of  Williams  v.  Brnd. —^He  miy  foe  in  the  fp:ntual  caort^rs  mtJ»Jeam^m£\ 

b*ic  it  he  fues  for  tithes  in  kind,  (ifrhich  by  a  modus  drcimandi  are  uucrly  ea&nd,  and  the  land  *diC- 
charged  of  them)  then  upon  a  plea  Je  mtdo  dumandi  a  prohibition  l.es.  ;  3  Rep*  44.  Trtn.  7  Jac.  'A 
the  Crffe  of  modus  decimandi. 

It  was  rrfolTed,  that  the  parfon  m'ght  fue  for  modus  dfcimandi  :n  the  fpiritnal  coart,  and  dvA 
1  R.  %,  3.  a«  But  if  the  farifhkner  dtnks  itf  that  they  ought  to  forcafe,  and  a  prah.bhiaB  lies j  mi 
it  iball  be  tried  ja  the  coounon  law.     Noy,  Si.  Steward*s  cafe. 

•[561] 

•IhJi!«*  f '®'  ^^  ^^  ^^^  parfon  prefcrlhes  to  have  tithes  9f  things  nei  Mb* 

Tl^wfui  ^*^0  ^  of  re/Its  of  hntfis^  he  may  fuc  for  it  in  the  fpiritual  court, 

commence,  and  no  prohibition  lies,  yet  no  tithes  de  jure  ought  to  be  paid  of 

meat,  be.  them.    Co.  1 1.  Doftor  Grant,  i6.J 

caufe  it  '  -* 

might  be,  thac  this  modos  decimandi  had  been  paid  time  out  of  mind  for  all  the  tithes  of  the  Iaad» 
wli^retipon  the  houlcs  are  bntlt ;  and  though  this  land  was  afterwards  built  upon,  ^s  &aU  not  talce  away 
the  right  of  the  parfon  is  this  cafe,  and  fince  it  miglt  la^e  a  ij^vful  emmfctmem^  mud  ttai  H  btd  htru 
time  out  ofmindy  it  was  for  diis  reafon  refolved,  tbat  con  lull  ;ition  ihould  be  granted  j  and  that  he  m'  *  ~ 
fue  for  this  monry  n  court  chriftian,  becaufe  it  is  m  tbt  rature  of  t  tttSj  via.  a  modus  dccimao^  j 
CTery  ancient  city  and  boroogh  has  for  the  moil  part  fuch  cuilom  of  a  modus  decimandi  fw  1 
houics,  for  the  maintenance  of  their  parfon.     And  a  confultation  was  granted.  1 1  R^  i6«  a»  b»  S*  C* 

SeeDifmes  ["jp,  So  he  may  fuc  in  the  fpiritual  court  for  tithes  rfptat  tms 
fcemTthat  ^l^ich  he  claims  by  prefcriptiony  and  no  prohibition  li«,  yet  dc 
this  rhouid     jure  they  are  not  tithable.     Qujere*  9  H.  6.  ^  46.3 

be  56.  the 

S.  P.  being  there  at  pi.  42.  in  the  Year-Book* 

I 

See^)  pi.        j|2o.  So  he  may  fue  there  for  a  modus  of  the  tithes  ofj^b  takm 

3  Buin'ali,  ^"  ifland,  and  brought  into  the  town  where,  &c  (yet  do  tithes  de 

»-«s.  c.  *  jure  are  due  thereof  as  it  feems.)  My  Reports,  14  Ja.  Goffin  and 

RoU.  Rep.  Harden.] 

1x9*  and  It  "* 

was  upon  a  cuftom  in  Yarmouth  ;  but  beeaufe  the  fpiritual  court  had  fC|eded  dae  pnef  of  anodrr 
modus  difI«riog  from  that  which  the  plaintiff  had  alledged,  a  prohibition  was  gmnted  j  and  at  aaoibar 
day  a  prohibition  was  granted  by  Monntague  Ch.  1.  [who  was  madt  Ch.  J.  after  the  fooMr  pohiibiiiM 
gcantedj  and  all  the  Court,  becaoie  he  miftook  his  modus. 

And  though  [2 1.  If  there  be  a  atfiom^  that  after  the  j^rafs  is' cut  and  fct  in 
l»  ^!^    ?^^  cocks»  the  lotlx  cock  ihall  be  ailigned  to  the  paribn,  and 

CDK 


a» 


mat  lac  hj  tke  Ctaflom  (haU  £^71;^  laivjul  attthority  to  tnake  it  into  icy  and  it  wat 
wfm  tie  iandy  if  the  owner  of  the  land  dijturhs  hirn  to  do  it,  he  SJ^Jt' 
may  fue  for  this  in  the  fpiritual  court,  and  no  prohibition  fhall  cuftomt 
be  granted ;  for  it  is  incident  to  the  cujiom  to  come  there  to  make  would  be 
it  into  hay.    Mich-  14  Ja.  B.  Reynokle  and  Newbury.]  Jh^ti*^ 

ought  to  be  tried  by  the  common  laur,  yet  the  Court  would  not  grant  a  prohibition ;  but  [the  b<toft 
fars]  it  feems  that  they  did  not  intend  this,  far  they  did  not  fpeak  of  it  j  but  Warbarton  feemed  [of 
opinion]  that  it  was  an  unreafonable  CuHoih.  Roil.  Rep.  420.  S.  C. 

[22.  The  proper  place  to  fue  for  a  legacyy  is  in  the  eccleGaftical  Br.  jurif- 
court ;  becaufe  it  is  not  any  debt,  but  only  due  by  the  will.]  d'Aon, pi. 

H.  6.  9.  per  Afliton.  ■  J.  S.  libels  in  the  confiftory  court  of  the  bifhop  of  Exeter  againd  C.  and 
D.  flfio's  to  B.  and  evecators  of  his  laft  will,  ftr  a  Igjcy  lefr,  &c.  they  pleaded  no  ajfrs^  and  made  0 
j^ecktl alltgatiomy  tbaiA*  tbeir  fatitr  wai  /cff^l/'d  9/  JeversI  long  Uajet  in  Jeveral  tenementt,  and  dewfcd 
ebemioB.  hhfon  ^hit  if  be  finuid  die  unmarri''d,  or  ifbejhoufd  marry  and  d  e  wit  bout  ijfue,  tbenC.  atidD. 
hit  iw  dapght4rty  to  hove  tbo/e  ieajes,  Ac.  and  th.»t  B.  dying  witbnt  iJ/UTt  tbty  claim  at  devifees  of  A^ 
tbtir  fcaber^  and  not  as  executors  of  B.  their  brother  \  and  the  Court  there  over-ruled  this  pica  of  theirs  j 
and  a  prnhibition  was  granted ;  becaufe  it  is  matter  of  title  with  which  they  ought  not  to  meddle* 
S  Show.  50.  pi.  36.  Pafch.  31  Car.  a.  B.  R.  Baftard  v.  StockweU. 

♦[5623 

[23.  If  A,  ^ives  B,  5  marts,  and  he  devifes  by  will,  that  nvhereas  w.  o«hja 
ie  cvfes  B.  five  marisy  his  executor  Jhall  make  it  10/.  the  fuit  for  °^J|* 
this  10 1.  maybe  in  the  ecclcfiaftical  court;  for  this  is  not  any  "^^^^t^ 
addition  to  the  5  marks,  but  a  new  fum  given  in  fatisfaftion  of  witb  J,  S* 
the  5  marks,  and  fo  no  part  of  the  10  L  nor  any  debt  but  only  a  '*'5c''fi£ 
*  legacy.    M.  22  Ja.  B.  R.  between  Churly  and  Wood.  Proni-  JJ^  ^i 
bition  deniedw]  wi/Zi  cbU^ 

drtn)  amd 
t9ery  of  them  xo  /.  at  their  Tt{\feSthre  a§t§  pf  Sx  years,  and  gave  bond  for  hit  performance  of  this  core* 
Jiaat.  Afterwards  he  dtvtjtd  to  the  fame  A.  B.  and  C.  lO  /.  a-pirce  to  he  paid  tbem  at  tbiir/everai  aga 
af%j  years,  in  ptrformance  ff  bis  hcnd  and  covenant  in  that  behalf,  made  at  his  marriage,  and  not  other- 
wifey  and  died.  A.  and  B.  fued  in  the  fpiritual  court  for  their  legacies.  The  Court  at  firft  inclined  to 
Srant  a  conlnitation,  becaufe  they  were  all  ftrangers  to  the  covenant,  bat  it  being  moved  in  another 
tenn,  the  Court  doubted,  becaufe  it  was  not  given  as  a  legacy,  but  in  performance  of  the  covenant,  and 
not  otherwife ;  and  AnJerfon  and  Rhodes  faid  precifely,  that  a  confultation  fliould  not  be  granted,  but 
the  others  hefttated,  and  at  laft  they  compounded  the  matter.  Gold(b.  58^.  pi.  15.  Trin.  29  Elis.  Peirce 
v.  Oavy.'— s  Le.  119,  pi.  164.  Mich.  19  ft  30  Eliz.  S.  C.  by  name  of  Davxs  t1  Pxkcxe,  fays, 
that  afterwards  the  juttces  looked  and  advHcd  upon  the  indenture,  and  finding  that  the  deed  and  obli- 
gation were  made  to  the  friends  of  the  mother,  and  not  to  the  daughcet a  themftdves^  to  whom  the  lega- 
cici  were  betpiealhed,  were  of  opinion  that  a  ptohibidon  did  not  lie. 

If  the  teftaeor  cbarget  bis  exteut9rs  to  pay  bis  dibts  to  hit  creditors,  the  creditors  may  fue  them  in  tba 
Jjpiritmal  court  on  non-paymenty  and  a  prohibition  (hall  not  be  granted ;  becaufe  this  charge  of  the 
teftator  is  as  a  devife  to  his  creditors.  F.  N.  B.  44.  (B)  cites  H.  9  £.  3.  Prohibition,  ly.-— S.  C.  cited 
a.  Le.  ISO.  pl«  164.  by  the  juftices ;  but  Anderfon  Ch.  J.  utterly  denied  it  in  die  cafe  of  Daviet 
ir»  Percja. 

[24.  H.  2.  ordained,  that  the  laity,  or  the  king,  or  otlier,  (hoiLld 
hold  plea  of  churches  and  tithes.  Speed,  458.  b.] 

[25.  If  a  man  devi/es  a  rent  out  tf  his  jlock  and  hou/e^  which  he  One  devifed 
bos  for  years,  he  may  fue  for  this  rent  in  the  ecclefiaftical  court,  "J)7«X*''^ 
becaufe  it  ifRies  out  of  a  chattle,  and  he  has  not  remedy  for  it  at  years  where- 
common  law.     H.  7  Ja.  B.  Mary  James's  cafe,  per  Curiam,  and  ^^^^* 
prohibition  denied.]  ^f^  /^^ 

and  a  libel  was  for  this  legacy,  it  was  fugge(!ed  for  a  prohibition  that  this  wat  a  legacy  out  of  land. 
>Vfter  two  mociofls,  the  Court  held,  that  no  prohibition  ihonld  be  granted  ;  becaofe  the  rent  ifliied  out 
of  n  term,  which  was  a  chattel,  and  is  tcftamentary  by  the  common  law,  and  confoqiiently  the  rent  is  fo 

Voo\  and  no  prohibition  wat  granted.  Sid.  279.  Patch.  18  Car.  a.  B.  R.  Ramfey  v.  Rofs. Lev. 

i8ow  S.  C.  by  nameof  RossE  v.  R9SSZ  }  and  Windham  faid,  that  if  the  tttmitfelfhad  been  devifed, 
It  would  have  been  fuable  for  there,  and  therefore  the  rent  out  of  it  is  lilcewife  j  but  Keeling  and  Twifden 
4oabciog,  they  did  not  then  grant  the  prohibition,  but  ordeted  proceedings  (0  ftay  till  the  other  fide  be 

^•.  T  t  a  heard. 


5^2  j^olitbftton* 

heard,  a  Keb.  5.  ^.  2«  S.  C.  by  tbe  name  of  Rttomey  v.  Rofle,  *  Ibid,  ftg^  S.  pL  tau  S.  C. 

tbe  Conit  denied  the  prohibition,  it  being  a  mere  teftamenury  legacy,  and  no  more  dian  a  ^evife  il  i» 
much  money  oot  of  goods,  which  is  bat  a  diredlioB  how  it  Ihall  be  paid,  and  the  ttaz  Is  bnt  •  dntt^ 
and  goes  to  the  executor 

S.P.  becaofe  [26.  If  a  man  devj/es  a  legacy  to  another  out  of  certain  ImJ, 

SwTi^r-  ^^crcof  he  is  feifcd  in  fee,  and  the  devifcc  fues  for  this  in  the  fpi- 

fance.    %  ritual  court,  a  prohibition  lies ;  for  this  iflVies  out  of  tbe  hmd^ 

Show,  50.  and  the  executor  (hall  not  have  any  eftate  in  the  land,  till  the  le- 

^  ^\  ^'  gacy  raifed  out  of  the  profits  (as  was  objeded  of  the  otberpart). 

stocitweu.  P.   15  Ja.  B.  R.   Singleton  and  Wade.    Per  Curiam.  H.  ^ 

But  where      Ja.  B.J 
A.  feiied  in.  -^  J 

in  fee,  and  poflefled  of  a  leafe  for  yean  of  lands  in  D.  for  divers  yean  yet  to  come,  drrUed  all  hSi  hndi 
and  leafes  to  T.  his  fon  and  hdr  (whom  he  made  exccator)  excepting  ao  1.  per  aoaom  far  7  yeas^  in  H 
employed  in  this  manner,  viz.  lool.  to  his  daughter  E.  to  be  paid  wiihin  5  yean,  and  30  L  to  bit 
daughter  £.  within  7  years,  and  in  anno  1600  died,  and  T.  enceied,  and  took  the  profits  as  wdl  of  tbe 
one  as  the  other  for  the  7  yearsj  and  died,  and  nude  M.  his  feme  (now  wile  to  the  ikJiuimw)  his 
executrix,  and  left  aifers  unto  her,  wbereapon  the  faid  E.  the  younger  davghtcr  fued  her  Ibrihatlqpcy  of 
30 1.  and  cow  they  brought  a  prohibition,  fanni6ng,  that  this  legacy  being  oat  of  the  prafo  of  lasd^ 
no  foit  could  be  in  the  ecclefjafticai  coort  for  it.  But  in  i^gard  it  was  a  mere  pcrfonal  kgscy,  aldiongh 
it  is  to  be  raifed  out  of  the  profiu  of  land,  yet  being  lajicd  out  of  the  kale  for  yean  as  veil  ai  ont  of  ^ 
land,  and  he  having  raif«d  it,  and  being  dead  without  payment,  these  being  no  adkm  maatuaable  for 
it  at  the  common  law  by  account  againft  his  execntors,  or  otherwife^  it  is  thcicfeie  reafim  AeiMMiU  hate 
I'er.rcmedy  in  the  fpirltual  court;  whereupon  a  confuhation  was  awarded  by  all  the  jiiftico  bdbdci  Wl- 
liams,  who  doubted  thereof.  Cro.  J.  a79.  pi.  9.  Pafch.  9  Jac  B.  R. 

If  a  legacy  be  grantfd  out  of  land,  this  fliall  not  be  focd  for  in  the  fpiiitnal  court ;  bat  if  one  by  «iO 
devyiu  landi  t9  hefiidfir  paywuni  rfdtbti  end  l^acm^  tUi  dttll  be  foed  lor  in  the  Ipntnal  court.  Per 
tot.  Cur.    Brownl.  32.  Anon. 

[27.  If  a  man  devifes  a  certain  legacy  to  another,  and  that  if  his 

executor  has  not  fufficient  to  paT  it,  then  be  devifes  it  out  of  a  certain 

hcu/e,  of  which  he  is  feifed  in  fee,  the  which  defends  alfo  to  the  eW" 

cutor,  if  the  executor  has  not  aflets  of  perfonal  goods,  he  cannot 

[  563  ]    be  fued  for  this  in  the  fpiritual  court,   as  payable  out  of  the 

houfe;  becaufe  it  has  no  jurifdifiion  thereof.   Pafch.  15  Ja.  B.R. 

refolved,  per  Curiam,  between  Singleton  and  Wadb.] 

See  Aflets.        £28.  If  a  man  feifed  of  land  in  fee  makes  B.  his  executor,  and 

5.  HsVid.  ^T  *^**  will  in  writing  devifes  that  B.  and  3  o^m  fhalifeU  the  land, 

wards  T.        and  that  the  monies  jball  be  diftributed  into  4  parts,  whereof  one  part 

Crt¥e$,        (hj^  be  to  F.,  &c.  and  dies,  and  after  B.  will  not  fell  the  land, 

ingly,  and     ^"^  ^-  ^^^  '^^  *"  ^^  ctJurt  chriftian,  a  prohibition  lies ;  becaofe 

dut  it  was    if  k  be  a  legacy,  vet  it  iffues  out  of  land,  and  the  monies  (hall 

r*  '^^    >  not  be  ajfets  in  the  hands  of  the  executor.    Tr.  17  Ja.  B.  hc- 

*  FoL  185.  ij^^^^^u  Graves  and  Adwards,  per  Curiam,  and  •  confoltatioa 

appointed  to  ^^^^*    Hobart's  Reports,  cafe  343.  fame  cafe.] 

fpedal  ofes  in  way  of  a  court  of  equity,  neither  can  they  hold  plea  of  a  legacy  in  equity,  bnt  when  it  is 
a  legacy  in  law  in  deed  ^  for  they  muft  hold  plea  by  their  law  as  our  cooru  of  latv  do. 

Show.  If.  J" JO.  If  a  man  fues  in  the  ecclefiaftica]  court  to  prove  a  mmetH 
Arg!  an?*  /irfriw  will  of  land  to  revoke  a  will  in  writing  thereof,  a  prohibitioa 
f4ys,  though  ihall  be  granted.  P.  14  }a.  B.  R.  Reynold's  cafe.  Prohibitioa 
tbe>*;«r.     granted.] 

tmm  circa 

qaod  be  fpiritnal,  yet  if  the  nnfequenct  be  a  determination  of  a  thing  belonging  to  <  nin»»«  .kw  c— » 

bnce,  a  prohibition  will  go.      '      N.  fi.  there  is  no  pi.  29.  in  Roll. 

A  man  hav-  [j  |,  If  a  man,  pofleiled  of  a  leafefor  years,  devifes  that  Us  exe* 
dX  *^m»  ^'^  out  of  tbe  profits  of  it  fball  pay  to  every  one  of  his  dau^tas 

c  20I. 


]Pco!)ibitton»  56^ 

aol.at  their  full  age,  the  executor  may  be  fued  in  the  fpmtual  hiMwtofa 
court  to  fui  in  furety  to  pay  the  legaciesi  and  prohibition  (halt  be  ''^-^' ■^*''^.  ^ 
granted>  for  this  is  to  iflue  out  oi  a  chattel.  Hill*  1 1  Ja.  B.  per  ^^Jiliturt  of 
Curiam*  Probe's  cafe,  j  ieafew« 

in  tbthanit 
^ aftrmngtr ;  the  le^atre  faed  the  executors  in  the  fj>irittial  cettrt  to  aiJent  to  the  legacy ;  and  a  prohibi- 
tion was  prayed,  becaule  they  ordar  that  the  leafe  (hould  be  brought  into  courti  which  they  ought  not  to 
haTe  doRe>  bring  in  the  hands  of  a  ftranger )  but  the  prohibition  was  denied  by  the  whole  Court ;  for 
tbcy  muy  makt  an  exf>utor  ajftnt  to  a  iegatj  out  of  a  Itaftf  and  therefore  may  order ,  that  though  the  kaft  be 
in  tbt  band  of  a  ^d  perjon^  that  it  (hali  he  bnngkt  in  to  execute  it  \  for  the  order,  although  it  be  general, 
hinda  only  the  dei'endant.     Mar.  96,  97.  pi.  167.  Trin.  1 7  Car.  in  C.  B.  Anon. 

[32.  If  a  man  devifes^  that  hi/  executor  Jhall fell  certain  landzixtt  A.  devlfed 
his  death,  and  nvith  the  monies^  for  which  it  is  fold,  that  he  Jhall  ^''  J*  S* 
fay  certain  legacies ;  if  he  fells  the  land  after  the  death  of  the  hisUnU 
teilator,  and  the  legatees  fue  him  in  the  fpiritual  court  for  thdfe  and  that 
legacies,  a  prohibition  lies;  becaufe  thofc  legacies  iffue  out  of  a*  l^'lf ^^"^ 
land,  which  is  not  within  their  jurifdidlion,  but  their  remedy  lies  onc"par:*of 
in  Chancery,    P.  4  &  5  Ma,  151.  5.  by  the  juftices  of  both  the  money 
benches.     Contra  D.  9  El.  264.  41.  Opinion.  M.  14  Car.  B.  R.  ^"'  ^"  *^- 
between  Tawyer  and  Whistler,  a  prohibition  granted  per  Cu-  t^^^y^ ' 
riam.      Hobart's   Reports,    cafe  343.   between  Adwards   and  other  parts 
Graves.]  *°  ^^^^« '» 

•^  certain  lums, 

and  died  ;  the  executors  fold,  but  refufed  payment  of  the  legacies ;  the  daughter  libelled  in  the  court 
chriftiaji.  It  was  the  opinion  of  all  the  juilices  of  both  benches,  that  a  pn'bibition  well  lias  in  this  cafcy 
;n  as  much  as  this  is  not  a  legacy  teftamentary,  but  out  of  land>  by  reafon  of  the  will,  the  peri'oimAnce 
whereof  the  court  chriftian  has  nothing  to  do  to  intermeddle  with  ;   but  the  party  may  have  afllon  of 

account  at  the  common  law.     D.  151.  b.  pi.  5.    Mich.  4&  5  P.  &  M.  Anon. S.  C.  by  t'^e 

saxne  of  Paschal  v.  Ketthich  accordingly,  Bendl.  60.  pi.  104.  And  there  is  a  nota,  that  if  teftator 
in  fuch  cafe  devifes  b,i  lunds  to  bit  exfcutors  for  a  term  to  U*uy  a  certain  Jum  out  of  the  fame  to  fay  it  to  ft* 
drvijee,  yet  if  after  iale  the  devifse  fues  in  court  chriftian  for  the  legacy,  a  prohibition  (hall  be  grant- 
ed. ■  D.  151.  b.  Marg.  pi.  5.  fays  that  \t\  Mich.  36  &  37  £lia.  B.  R.  it  was  fo  adjudged  in  Lord 
Kich's  caie. 

£33.  In  the  ftatutc  of  21  //.  8,  cap,  5,  of  probate  of  tejlaments^ 
there  Is  a  provifo^  that  if  the  teflator  devifes  by  his  will,  any  land^ 
tetiement^  or  hereditament  to  be  fold ^  that  the  monies  thereof  comings  nor 
the  profits  of  the  fame  land  for  any  time  to  be  taken^  fhall  not  be  taken 
as  any  of  the  goods  or  chattels  of  the  teflator.  (By  the  coherence  it  f  564  ] 
feems  it  is  intended  to  be  put  in  tlie  inventory.)] 

[^34.  P.  15  Car.  between  Roper  and  Mattingley,  prohibition  Though  it  ii 
granted,  per  Curiam,  where  the  fuit  was  to  put  the  money  for  'which  8*"<^^Uy 
the  land  was  fold  into  an  inventory^  and  this  at  the  fuit  of  the  ie-  tbcpcrfoni 

gateeS*]]  eiUie  d.-  the 

deceifed,  of 
what  natute  or  quality  foever  it  be,  ought  to  be  pot  into  the  inventory,  and  appraifed,  yet  zr.c  goods,  to 
^obich  rbe  bujhand  is  imithdas  adminiftrator to bisv/fcy  are  not,  nor  gocdi  given  away  it  the  lift  time  of 
the  deceafedy  and  a£^ually  in  the  poifeflion  of  the  peribn  to  whom  dbey  were  given  ;  as  for  inltance,  an 
adouniftratrix  exhibited  an  inventory  to  the  ordinary,  in  which  ihc  put  fome  goods,  wl.ich  che  intjefltta 
had  given  to  a  younger  chiid,  and  which  were  then  in  her  polTeffion  \  for  her  younger  child  and  His 
bcsDg  foed  in  the  fpiritual  court  fbr  thofe  goods,  (ht  pleaded  this  deed  of  gifty  and  the  pica  being  rej/dled 
by  that  court,  fbe  moved  for  a  prohibition,  and  had  it.     2  Bulf.  315,  Hill,  iz  Jac.  James  v.  James. 

f  35.  If  the  ecclefiaftical  court  holds  plea  of  a  legacy  in  eqtuty^  Hob.  »65. 
a  prohibition  lies;  for  they  ought  to  hold  plea  by  their  lawy  as  s.*^?£l^ 
other  courts  of  law  do.     Hobart's  Reports,  cafe  343.]  Sk  pi.  &«« 

f  36.  If  the  archdeacon  grants  to  one  tlie  office  of  reg^ter  of  the 
archdeaconry  by  his  patent y&r  life  in  reverfton^  and  after  the  gran-- 

Tt3  iii 
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i^e  if  a  recufani  conviB^  by  which  the  ardideacoOy  fuppefiog  him 
to  have  forfeited  the  office,  by  another  patent  grarOs  it  M  another  for 
bis  lifey  and  he  libels  xa  the  fpiritual  court  againil  the  firft  grantee, 
to  deprive  him  of  the  office  for  the  recufuncy^  and  hecaufe  it  vat 
granted  in  reverjian^  and  that  he  may  have  the  ofHce  according  to 
his  patent,  a  proliibicion  ihall  be  granted  ;  bccaufe  here  the  o£ce^ 
which  is  a  matter  of  franktenement,  comes  in  debate,  and  which 
of  the  2  patents  (hall  be  preferred,  which  docs  not  belong  to  their 
jurifdidiion.  Mich.  15  Ja.  13.  R.  Kifte  and  Bridge uan.  Re- 
foIved,.and  prohibition  granted.] 

[37.  If  there  be  a  quejlion  between  2  upon  feveral  grants^  which 

of  them  (hall  be  regider  of  the  court  of  the  bifhop,  this  ttail  not 

be  tried  in  the  hiihop's  court,  but  at  the  common  law ;  for  thovgh 

>  Mod,  28.  the  fubjeBum  circa  quod  be  fpiriiualy  yet  the  office  itfelf  n  tsm- 

Hiii.  3  w.    poral.    Hill.  8  Ja.  B.  faid  by  Coke  to  be  Skinner  and  Mixget's 

cafe.] 

[38.  If  the  hijbop  grants  the  fffice  of  chancellor  kf  A.  and  B.  znA 
after  A.  releafes  to  B.  and  then  B.  dies,  and  after  the  bi/hp  gives  it 
to  R.  againft  whom  A.  fues  in  the  ecclefiaftical  court,  fnj^fing 
his  releafe  to  be  void,  a  prohibition  4hall  be  granted }  becaufe  the 
office  is  temporal,  tliough  he  exercifes  the  office  in  fpiritual  me- 
ters. H.  8  Ja.  Robottam's  *  cafe  refolved,  and  prohibition  granted, 
per  Curiam,] 

[39.  But  if  a  chancellor  be  fued  in  court  chriftian  io  be  deprived 
for  inftifficiency,  as  not  having  conufance  of  the  canon  law,  no  pro- 
hibition lies ;  becaufe  they  are  the  proper  judges  of  his  ability,  and 
not  the  judges  of  the  common  law.  P.  3  Car.  B.  R. 
cafe.  Chancellor  of  Gloucefter.  Refolved  per  Curiam,  aad  pro- 
hibition denied.]  > 
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tc  M.  B.R. 

jn  the  cafe 
of  Jones  V. 
Beau. 


•Koy,  91.  Dr.  Sutton*s  cafe.  S.  C.< 


•Latch.  22S.  S. 


Palm.  450< 
S.C.  by 
name  of 
GUnvU^s 

cafe. 

God.  390. 

by  name  of 

Sutton  ▼. 

ChaoceUor 

of  Gloucefter*s  cafe. 

C.  65.  S.  C— — S.  C.  cited  Affg.  4  Mod.  aS.  and  fays  that  it  was  the  opimoB  of  JafticeG^«fce»«^ 

reported  that  cafe,  [but  it  feems  there  to  be  the  opinion  of  the  Court]  that  the  dodor  migitt  hm  aft 

alfize  to  try  it,  if  he  nad  any  wrong  done  him,  which  (hews  he  had  a  freehold ;  and  if  fo,  then  adavt- 

tJQg  the  fpixitual  court  can  try  the  fufficiency  of  a  chancellor,  yet  if  the  temporal  courts  have  alfein  ihe 

faane  cafe  a  jurifdidion  in  rcfpedk  of  the  freehold,  the  authority  of  the  ecckfiaftical  court  Ihall  be  eaftei. 

— -S.  C.  cited  Comb.  306.  in  cafe  of  Jones  v.  the  Bifhop  of  St.  Afaph  ;  but  the  Court  tfaeic  denM  tte 

cafe  to  be  law.     And  Eyres  fen.  J.  faid  the  high  commiinon  court  at  that  time  bore  all  hdoKM  H,  at 

•ne  durft  fpeak  againft  it  but  my  Lord  Coke,  and  it  bore  him  down  at  laft. 

[40.  If  a  vicar  fues  the  parfqn  propriate  of  the  fame  parifh  tofiew 
canfe  why  a  terrar,  made  concerning  the  land  and  tithes  apper* 
taining  to  the  vicar,  fhall  not  be  flowed  after  a  trial  at  common  law 
againft  the  vicar  for  the  fame  thing,  a  proliibition  lies,  becaufe 
they  cannot  determine  matter  of  franktenement  there.    P.  11  Car. 
{  565  ]   B.  R.  between  Pearse  plaintiff,  and  Sir  G.  Winter  asd  Ches- 
ter HIS  Farmer  defendants,  of  the  parifli  of  St.  Philips  in  Gloo* 
cefler,  where  the  vicar  would  have  tithes  of  grain,  and  fuch  Hie, 
ariCng  from  land,  whereof  he  had  before  tithes  of  hay  and  paf- 
ture  before  it  was  plowed.  J 
■^.J»df.         ^41.  If  a  man  fets  out  his  tithes  by  feverance  from  the  9  paits 
3a.  Ti\j\%  ^f  ^^^  '^>  ^^'^  ^/^^^  carries  ewaj  the  loth  part^  the  parfon  cannot 
E.  3. 6.*-    fue  for  this  in  court  chriftian,  becaufe  by  the  feverance  from  the 


*  ^^^-  ^  9  parts,  it  was  become  a -chattel,  for  wliich  he  xni^ht  hxrt  aftion 


of  tre/f>afl,  Dttbitatur.  P.  40  El.  B.  R.  between  *LciCK  and  R.  where  the 
Wood.]  fj^'^ 

-*  Jiirmifea  tor 

M.  prohibitioiiy  that  he  fet  forth  the  tithes,  and  aftenoards  fir  fime  reafonaile  eaufn  (not  frying  what) 
h§ d^taintd part  9/ ibtmy  and  that  the  parfon  had  tued  him  tor  them  in  court  chriftiani  and  thereupon  it 
was  demurred  ;  and  Fenner  and  Clench  held  it  to  be  good  caufe  for  a  prohibition,  they  being,  by  cbe  fet- 
tiDg  out,  become  lav  chatceia,  for  which  he  may  have  trefpafs  or  detinue  at  law ;  but  Gawdy  and  Pop- 
ham  contra,  becaufe  this  fuit  4s  agninft  the  party  himfelf  that  fet  them  forth,  though  the  parfon,  If  he 
would,  might  take  his  remedy  againft  him  at  common  law  ;  and  that  this  is  proved  by  the  words  of  the 
ilatute  of  32  //.  8.  that  if  any  do  not  /ft  9ut,  cr  do  detain  or  wifbtold  bis  tithes  (which  is  to  be 
intended  after  they  an;  fet  out)  befial/  hefued  in  the  court  ckrifiiaiif  £fr.  For  otherwiie  mischief  would 
enfue  to  the  parfon,  becaufe  he  would  fecretly  fet  his  tithes  forth,  fit  as  the  parfon  ihould  not  know 
thereof,  and  then  afterwards  would  carry  them  away.  £t  adjornatof*  1  S«  C.  Mo.  912*  pL  ia87> 
seports,  that  it  was  agreed  that  if  the  owner  himfelf  does  not  fet  forth  the  tithes,  4>r  carries  them  away 
after  they  are  fet  forth,  th^re  the  fuit  fhall  be  in  the  fpiritual  court  for  them.  Sut  i/'tbe  owner  fets 
them  forth,  and  ajiranger  carries  them  awjy,  no  fuit  (hall  be  for  them  in  the  fpiritual  court*  ■  .S.  P. 
12  Rep.  23.  Trin.  44  £}iz.  Sprat  v.  Heal.  But  where  af^er  ieverance  n  ftranger  tsrried  tbtm 

0v;ay,  and  the  parfon  libelled  againft  the  owner  of  the  land  for  the  tithes,  who  prayed  a  prohibition ;  it 
wras  adjudged  tiiat  no  prohibition  ihould  go,  becaufe  be  might  plead  the  (iuae  Aatttr  ta  bar  in  the  fpt« 
ritual  court.     4  Le.  7.  pi.  30.  Hill.  26  Ella.  B«  R.  Gerrard^s  cafe. 

A  parishioner  fevered  the  tithes  from  the  9  parts,  but  bsing  in  a  cbfc  the  g^te  was  locked,  fo  as  the 
parfon  could  not  come  at  them,  and  he  fued  in  the  fpiritual  court ;  and  theie  die  queftion  was  whether 
the  gate  were  locked  or  open.  And  Aereup  m  a  prohibition  was  brought,  fuppofing  this  to  have  been  4 
temporal  matter;  for  the  tithes  being  fevenrd  are  lay  chattels.  But  the  Covrt  f»d,  that  although  the 
tithes  be  fevered,  yet  by  the  ftatute  they  lemain  fuablc  for  in  the  fpiritual  court,  and  then  the  other  ia 
but  a  confsquent  thereof,  anJ  therefore  is  triable  there  ^  and  if  they  refufe  to  allow  his  proofs,  as  it  wat 
furmifed,  (hut  not  within  the  prohibition)  it  was  faid  that  he  ought  to  appeal.  Cro.  £•  84|j  844c 
pi.  26.  43  £liz.  lik  C.  B.  Blackweirs  cafe. 

[42-  If  the  chttrchnuardens  of  a  parifli  have  ufed  time  out  of  2Bulft.  1^4. 
mind  to  elecl  /^  clerk  of  the  parljl)^  and  fuit  tn  the  ecclefiaftical  ^-  ^'  ^"* 
court  to  remove  hitn^  and  put  iti  otte  of  the  eleElionof  thi  parfon^  a  Sultiaain 
prohibition  lies*    Mich.  22  Ja.  B.  K.  between  Walpoole  anp  the  fpiritual 
CoLDWELL,  for  the  clerk  of  St.  Thomas  Apoftles  in  London,  y.^^*J^j" 
prohibition  was  granted  by  confent  of  the  parties  to  try  the  cuf-  ^\^^  ^^  ii^^ 
torn.    Intratur,    Hill.  22  Ja.  Rot.    177.     And  like  prohibition  perfon,  by 
panted  between  Browne  and  Crawshawe,  for  Whitechapel  J^^*^***! 
parifh.     P.    19   Ja.    B.  R.    Rot.    177.     And  like    prohibition  the  church, 
granted  between  Beaumont  and  Westlet,  for  the  parifli  of  St.  wardens  ^»4 
Cutlibert's  in  Wells  in  the  county  of  Somerfet,     P.  x  i  Car.  B.]    ^"[^^^ 

hibltion,  upon  furmife  of  a  cuftom  that  the  parifliioners  at  their  veftry  ought  to  choofe  him  \  and  after 
diverfe  motions  a  prohibition  was  granted  ;  for  they  held  that  it  was  a  good  cuftom,  and  that  the  canon 
cannot  take  It  away.  Cro.  J.  670.  pi.  9.  Trin.  21  Jac.  Jermyn*s  cafe.— —In  fuch  a  cafe,  Mi^« 
16  Car*  B.  R.  the  Court  faid  they  would  ad^ife,  and  app^iinted  that  precedents  ibouU  be  fearched  what 
had  been  done  in  fuch  cafes.  And  the  cafe  of  Trin.  21  Jac.  was  cited,  but  nothing  more  is  faid  of  the 

matter.'    Cro.  C  589.  Orme  v.  Pemberron. By  cuftom  he  it  eligible  by  the  parifliioners  not« 

withftanding  the  canon,  and  then  the  ele£Kon  is  determinable  it  common  Jaw  only.  Per  Hale  Ch.  B« 
Hard.  379.  Mich*  16  Car.  2.  in  cafe  of  Dawfon  v.  Fowle* 

[43.  If  a  cleri  of  a  parifh  claims  by  a  cuftom  to  have  a  certain  a  clerk  of 
quantity  of  hread  at  Chriflmas  of  every  inhabitant  of  the  parifli,  and  ^*  Py*^. 
fues  for  it  in  the  fpiritual  court,  a  prohibition  lies  \  for  it  is  not  Se^com** 
like  to  a  ^penfton  duetto  a  parfon  \  for  a  ||  regifter  of  the  fpiritual  cbriitianfor 
court  may  have  an  aflife  of  his  office.    Mich.  8  Car.  B.  R.  be-  *|?.ff' 
tween  Marsh  and  Brooke,  per  Curiam  refolved,  and  prohibi-  ^aikd  \x*. 
tion  *  granted  to  York,  the  plamtiflP  there  being  the  pariih  clerk  of  gitiooet 
BcrftoU  in  Yorkfliire.]  Ar^' 2  rSI 

Rep.  71.  Km.  16  Jac.  in  Biihop's  caie  j  cites  the  RegiAeri  fol.  52.  /or  he  it  qnodam  mode  an  officer 
Ipiritual ;  and  cites  2i  £.  4.  47. 

f  See  PcoGon.— ^ir«^«ffi  fiuTl  be  drsanded  in  the  fpiritad  court.  Br.  Prohibition,  pi.  im«  ciMs 
the  Regifier,  foi«  47.  ■  ■  i  Pcni^on  iiS'uing  out  of  an  appropriation^  /^<v^.^^r</<rripfiM^isi0tble  in 
-  '       :  T  t  4  the 
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the  ecclcflaftical  courts  ;  fur  it  could  not  begin  but  by  the  grant  and  iod(tiitSoi|  of  fplxitiMl  pfrfo^i. 
And  thctefore  if  the  duty  be  traverfed,  it  may  be  tried  there.  Per  Holt  Ch.  J.  Salk.  ^%*  Palck. 
I2W.3.B.R.  SniJtb  V.  Wallia. — ;- ||  S.  f.  i  Salk.  333.  Mich.  13  W.  3.  B.  R.  in  cafe  of  BaOant 
¥•  Gerard. 

['44.  If  a  fuit  be  in  the  fpiritual  couxt  agatnfl  a  feme  for  exer-. 
qfing  the  trade  of  a  midwife  without  licence  of  the  ordinary  againft 
the  canons,  a  prohibition  lies ;  for  this  is  not  any  fpiritual  func- 
tion of  which  they  have  conufance.     Tr,  9  Car.  B.  R.  between 
Berfjkin  and  Cripps  refolved,  and  prohibition  granted  to  the  court 
of  audience.] 
S.C.  Hob.        [45*  If  a  prcfentment  be  made  by  the  chuichvirardens  of  a  pa- 
446.  pi.       xi(h  in  the  ecclefiaftical  court,  that  J.  S.  a  parifhioner  is  a  rmler^ 
i6^"ac!— '   ^"^  ^  fewer  of  difcord  among  the  ncighbpurs',  a  prohibition  lies  \ 
Hct.  13%.     for  this  belongs  to  the  leet  and  not  to  this  Court,  unlefs  that  h 
S.  c.  and     was  in  the  churchy  or  foch  like.     Hobart's  Reports,  cafe  311. 
Hill!  4  Car.   hctween  Smith  and  Pannel,^  prohibition  granted. J 

C.  B*  and  feemt  to  be  taken  from  Hobart. 

8.  a  Hob.        [4(5.  If  the  parifbioners  of  a  parifli  Bhel  in  the  ecdefiaflical  coort 
mV^'^"'  /tf  make  proof  rf  divers  manners  of  tithing  in  perpetuam  ret  memoriam^ 
.  jac^^He^    a  prohibition  lies  5  for  thi^  fis  j  conceived  to  be  a  ftrange  attempt. 
133.  s.  c.    Hobart's  Reports,  cafe  310.  between  Napper  and  Stewarb.] 

Hill.  4  Car.  t        J  o   y  . 

C.  B.  but  feems  to  be  taken  fv^m  Hobart. 

f*i  ■^■-  I  [47.  If  a  fuit  be  in  the  fpiritual  court  ex  officio,  or  othcrwifc, 
*  FQl,a87.  fQj.  V^  ^ay  fQ  ff^g  church  for  the  parifbioners ^  a  prohibition  lies  up-^ 
!;     7    ~  on  a  furmife  that  it  is  a  common  highway ;  for  it  fliall  be  tried  at 

Coenjxance  ,  t      *         •     ^  %  •   ^         '  m  r% 

pivfoysfir  common  law  whether  it  be  a  highway  or  not.  Ir.  15  Car. 
ftfrrjrnf        B.  R.  between  Smith  and  Bennet,    Per  Curiam,  prdubitioi\ 

chriftian,  as  appeari  by  2  Ed.  6.  and  F.  N.  B.  in  confultation,  51.  A.  and  Linwood  in  his  Titattieof 
Tithes.    Jo.  -a^o.  Halfcy  v.  Haliey. 

S.  P,  And  a  [^jg.  If  thc  churchwardens  of  a  chufch  fuc  for  a  way  to  tht_ 
wM^i^!^.  ^*«^^*>  which  they  claim  to  appertain  to  all  the  parifbioners  hf 
a  Roll.  Rep.  prefcription^  a  prohibition  (hall  be  granted  j  for  it  is  temporal.  P* 
41.  Trin.  i5  ja.  B.  R.  between  the  Churchwardens  of  Bithorme  awp 
B.  PL^Hiil    BowE,  prohibition  granted  accordingly.] 

T.  Bedoe. 

S.  P.  and  r^Q.  If  the  churchwardens  of  a  church  lue  7.  S.  in  thc  eocle- 

Sep.  250.*  fl^ftical  court,  becaufe  he  and  all  thofe  who  bcrue  beenferfed  rffuch  an 
,  .  29.  And  boufcy  isfc,  at  the  perambulation  of  the  parifliioner^  of  the  parifli, 
ch^i^^^\  &:c.  have  ufed  to  Jind  2.  refrefbing  for  them,  fcilicet,  bread  and  aU^ 
noticeofSie  ^^^  ^^  fHJp^  ^^^^  '^  ^^  themfelves  therfi  a  prohibition  fliall  be 
cuftomfor  granted,  becaufe  they  claim  ic  in  nature  of  a  corody,  and  if  this 
***y**^'*"  mail  be  fuflfered  great  inconvenience  may  eiifue.  M.  13  Ja. 
dine  widi  ?•  R^'  The  wardens  of  the  church  of  UFFiNbTON^s  cafe  in  die 
tbe  lord  county  of  Berks  refolved,  and  prohibition  granted.  HiU.  15  Car. 
""drafted  ^'  ^*  ^^^^  prohibition  prayed  for  the  fame  parifli  in  ope  Lock's 
whether  he  ^^^  ^he  churchwardens  of  the  fame  church  upon  a  fuit  by  them  in 
Wasfuabk  the  fpiritual  court,  but  it  [was]  not  granted,  but  referred  to  jul* 
tre^^'rimai  tice  Jones  whcR  he  come*  in  his  9ircuit-3 

foqrt.  i    i|..  See  (E)  pi.  14*  '  ^ 

ISO.  V 


£50.  If  xht  pari/bicners  of  a  parifli  have  ufed  time  whereof  me-  $•  P.  F09 
ptuvy,  &c.  to  eleB  one  cburchwardettj  and  the  vicar  another^  and  ^J^!]^ 
a  canon  is  made  that  the  vicar  Jhall eleSi  both^  and  he  does  accord-  mTghthifi 
inglj,  and  the  pariihioners  eleS  one  according  to  the  cuftom)  and  ^itheM- 
the  ordinary  difallows  him  and  eftablifhes  the  two  ele£led  by  the  ^**"?  ®? 
vicar,  a  prohibition  fliall  be  granted*     P«  5  Ja.  B,  R«    The  pa-  and  paridu 
fiihioners  of  Rolvemdon  in  Kent  adjudged.]  P^  Hui^ 

31.  Butt*i  cafe.  The  canons  ought  to  be  according  to  the  law  and  cuftom  of  the  fealm,  and  tSttej  caaoor 
make  churchwardens  Uiac  %irere  el-glbU  to  be  Jotiatn/Ct  without  an  ad  of  pailiameot  $  and  the  canon  U 
to  be  intended  where  xkt  parfox}  had  the  nomination  of  a  churchwarden  before  the  making  of  the  canon. 
Per  Coke  Ch.  J.  Noy,  139.  Anon S.  C.  cited  Vent.  267.  Hitl.  26  &  27  Car.  i.  B.  R.  in  la\ 

MBoaymont  cafe,  where  the  Court  faid  that  cuit»m  wouU  prcrail  againft  tke  canon. 

1  •  ... 

[51,  Tr.  7  Car.  B.  R.  between  Shirley  and  Brown.  Rot.  1391.  s.  c^  cited, 

A  prohibition  granted  againft  the  churchwardens  cho/en  by  thepar^  *"•*  aman- 

Jhm  of  St.  Magnus  near  Ij<?ndon  Bridge,  by  force  of  the  canon,  granted  to 

'upon  a  furmife  that  the  pariih  has  a  cufiom  to  eUB  both  churchnvar-^  fwearthe 

dens.    P.  4  Car.  B.  R.  Rot.  420.  Draper  and  Stone  for  Ab-  ^^^^J^^ 

CHURCH  in  London,  prohibition  granted-]  hy  the  ^ 

riibionm* 
becaufe  the  ecckfiai^ical  court  cannot  try  the  cuAom  of  chufing,  as  is  here  alleged.    Rajm.  430,  440* 

Fafch.  33  Car.  2.  B.  R.  Carpcnter^s  cafe.  See  Mandamus  (H.  3}. 

[52.  If  the  nvardens  of  a  church  fue  In  court  chriftian,  J.  5*  ^hr  ecdcfi, 

fuppofing  by  their  libel  that  he  and  all  whofe  eftate  he  has  in  cer-  *^'^  ^^'^ 

tain  land  next  adjoining  to  the  church-yard  have  ufed  time  where-  conuiance 

of  memory,  to  repair  fo  much  of  the  fences  of  the  church-yard  as  was  *'**  thef»/- 

next  adjoining  to  the  faid  land,  a  prohibition  lies ;  for  this  ought  ^^^^  ^^ 

to  be  tried  at  the  common  law,  inafmuch  as  it  is  to  charge  a  tern-  that  bein; 

poral  inheritance.     Mich.  14  Car,  B.  R.     The-churchwardens  of  tried  and 

ClAYDON  and  DuNCOMB.]  Se  pufnt? 

in  the  prohibition^  a  confultation  will  go.     Carth.  33.  cites  the  cafe  of  Yanacre  v.  Spleen. 

^53.  If  a  fuit  be  in  the  fpiritual  court  by  the  official  ex  promo-  •They  may, 
tione  of  one  adminiftrator  againft  TLXiothev  pro  falute  animafor  a  /#-  JJ  ^r«£ 
jnerarious  adminiflration  by  defendant  of  the  goods  of  the  inteftate,  anrs  dti^^ 
and  to  hinder  him  to  make  an  inventory,  and  to  (hew  in  an  inven-  '<'f  tbtfro- 
tory  annexed  the  particular  goods ;  prohibition  lies,  becaufe  other-  ^Jfamtiffaiii 
wife  they  Ihall  *  try  the  property  of  the  goods  there,  where  he  may  claiming  it 
have  trover  and  converftonj  or  detinue  at    the   common  law  for  ^jw/r/^  try 
them.     Mich.  idCar.J^,  R.  between  Say  "and  Harward,  per  thU!***^ 
Curiam.     Prohibition  granted  to  the  confiftory  of  Winton  in  HufleyCj. 

afuitS.]  Kelw.  1,0. 

b.  pi.  34, 

54.  For  marriage  money y  ^he  fuit  lies  ii>  the  foiritual  court,  and  If  a«w« 
tfierefore  prohibition  does  not  lie  thereof.  Br.  rrohibition,  pi.  21.  S^^Jfj'*'* 
cites  the  Regifter,  fol.  46.  « i/^  ki%, 

tUugbterf 
and  afterwards  they  are  divorced,  the  wife  may  fue  in  the  fpiritual  coatt  for  the  goods,  and  no  prohibition 
will  lie  thereof.  F.  N.  B.  44.   (C). 

55.  Where  the  fpiritual  court  ought  to  have  jurifdiAion,  prohi- 
bition does  not  lie.  Contra,  where  the  temporal  court  ought  to  have 
jurifdi£iion.  Br.  Prohibition,  pi.  23.  cite$|  32  Aff.  77. 
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56.  If  a  man  &es  in  the  fpiritual  court  for  rmt  referved  upon  s 
J^n/e  of  tithes^  or  offericgs,  prohibition  lies ;  for  this  is  a  lay  rent. 
Br.  Prohibition,  pi.  3.  cites  44  £.  3.  32. 

57.  Of  a  thing  nvhich  arlfis  upon  their  judgment  in  their  Airiit^ 
courty  the  fuit  for  it  (hall  be  in  the  fpiritual  court.  Per  IlilL  Br. 
Jurifili<^ion,  pi,  26.  cites  1 1  H.  4.  85. 

[  56B  J  58.  If  a  mznjlrikes  a  chaplain,  or  a  man  infra  facrta  orSnes^  and 
he  fucs  him  in  the  fpiritual  court,  prohibition  lies ;  for  thej  ufe 
there  to  excommunicate  him  for  this  offence,  and  will  not  aflbil 
him  of  it  till  he  has  made  a  fatisfaflion  to  the  party  grieved.  Br. 
Prohibition!  pi.  18.  cites  11  H.  4.  88. 

59*  An  a£kion  upon  the  cafe  is  maintain able^r  not  doing  dtane 
fervicey  though  it  be  a  fpiritual  matter.  Br.  Jurifdidtion,  pL  43. 
xit€S22  H.  6.  52. 

t6o.  In  trefpafs  in  B.  R.  againji  a  parfon  for  taking  goods,  cUimmg 
ihcm  to  he  tithes  by  caufe  ofjilva  cdtdua,  and  the  parfon  fued  him  in 
iht  fpiritual  court  for  the  fame  matter,  and  upon  this  the  Court 
granted  a  prohibition.  Br.  Prohibition,  pi.  6.  cites  38  H.  6. 14. 
Br.  SpolU-  61.  A  prohibition  fliall  go  nvhere  the  right  of  advowfin  onus  in 
Stes  s.  c*  ^^^^^  ^^^^  ^f  fpoliation  in  the  fpiritual  courL  Br.  Prohibition, 
pi.  7.  cites  38  H.  6.  19. 

62.  Spoliation^  and  debate  upon  appropriation^  (hall  be  determined 
in  the  fpiritual  court.  Br.  Jurifdiftion,  pi.  110.  cites  ^8  H.  6.  20. 

63.  A  prohibition  lieth  for  chauntries,  ehapels,  pretends^  and  tnro- 
rages,  8c c.  F,  N.  B.  40.  (G). 

64.  If  one  be  fued  in  the  fpiritual  court  for  the  collation  to  a 
grammar  fchooli  a  prohibition  lies.  F.  N.  B.  40.  (L). 

6^.  The  chancellor  of  N.  made  an  order,  and  publiihsd  it  there, 
that  every  woman  coming  to  be  churched  after  child-bearings  according 
to  the  law  of  the  church  of  £ng.  fhould  come  covered  wth  a  white 
veil,  and  that  Eliz.  Shipden,  being  admonifhed  ofit,  refufcd  to  conform, 
far  which  contempt^  was  excommunicated,  and  a  certificate  thereof 
into  Chancery,  whereupon  a  capias  was  to  be  awarded  againftber; 
to  prevent  which,  a  prohibition  was  moved  for,  allegingthistobe 
a  new  law,  not  allowed  by  any  cuftom  or  canon,  &c.  and  oSextA 
obedience  if  there  was  any  fuch,  whereupon  the  judges  defirtd  the 
refolution  of  the  archbifliop,  who  convened  all  the  biihops  then  in 
London  to  the  number  of  6,  and  they  all  agreed  and  certified,  that 
this  was  an  antient  cujlom  in  the  church  of  England;  thereupon  the 
prohibition  was  denied.  Palnu  296.  Trin.  20  Jac.  B.  R.  Shipdcn  v« 
Dr.  Redman,  chancellor  of  Norwich, 
S'^«  «*  re-       66.  A  chaplain,  who  was  under  a  vicar,  libelled  again/1  him  fir  a 
b«^  alike.  fi^^H^  ^"^  prcfcribed  that  the  vicar  ought  to  pay  him  4I.  ptr 
Litt.Rep. '  annum  for  his  falary;  the  vicar  fuggejied,   ift,  Tliot  the  chapUlns 
3«'  were  eligible  by  himfelf,  and  therefore  becaufe  that  chaplain  fvas 

■    '  not  chofen  by  him,  he  is  not  chaplain,  but  is  in  of  his  own  wrt>D£* 

2dly,  That  the  prefcription  for  falary  was  triable  at  cotnmon  law. 
It  was  infifted  for  the  chaplain,  that  the  falary  was  fpiritual,  as  tiic 
cure  is,  like  the  cafe  in  D.  58.  pi.  4.  [it  fliould  be  pL  8.J  But  a 
prohibition  was  granted,  till  it  was  determined  to  whom  the 
.  cIe6lion  appertained.  Hctl.  36.  Mich.  3  Car.  C.  B.  tlie  Vicar  of 
Hallifax's  cafe. 

6  ^7.  la 

r       — 
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67.  In  cafes  of  licences  to  marr%  granted  by  the  ordinary)  no 
prohibition  lies,  but  the  remedy  is  by  appeal  \  but  if  it  cdmes  in 
qficilion  in  eccleriaftical  court,  whether  the  words  of  the  aft  of 
^5  H.  8.  give  fufHcient  power  to  the  archbifliop  to  grant  licence 
there,  if  ecdefiailical  court  adjudge  againft  the  power,  prohibition 
4ics,  ancl  net  otherwife.  Jo.  259.  Pafcht  8  Car.  B.  R.  Matinglcy  v. 
Martin. 

6^.  Affets  or  fwt  ajfets  is  triable  by  the  fpiritual  court.  Mar.  97. 
Trin.  17  C.B.  Anon. 

6^.  \i  there  be  a  feoffment  $f  lands  and  tithes  without  livery :  and 
upon  a  libel  for  the  tithes,  the  court  does  adjudge  the  tithes  to  pafs, 
fhough  no  livery,  a  prohibition  (hall  be  granted.  Vent.  41.  Mich, 
ai  C.  2.  B.R.  but  this  feems  only  to  be  a  point  mentioned  in 
Patcs's  cafe,  and  to  refer  to  the  cafe  of  Flutter  v.  Whiikin,  Pafcb, 
35  Eliz.  cited  by  Coke  Ch.  J.  in  Cro,  J.  269,  270.  in  Robcrt*$ 
cafe.] 

70.  Libel  wa*  by  the  churchwardens  of,  &c.  in  the  eccledaftical 
court  ^r  i/.  10/.  8^.  upon  a  cu/lom  for  ^TLymcnt  of  to  ttiuch  fir 
being  buried  in  the  body  rf  the  church ;  and  a  prohibition  was  prayed, 
/^gg(/ling  that  there  was  nofuch  cujiom.  Tlie  Court  held  fuch  a  cuf-  [  569  ] 
torn  muft  be  good,  becaufe  the  parilh  is  to  be  at  the  charge  to  make 

up  the  church  floor  \  but  if  th^  cuftom  be  denied,  it  muft  be  tried 
at  law ;  and  therefore  inclined,  that  a  prohibition  was  to  go,  though 
It  was  objeAed,  that  this  duty  belongs  properly  to  the  eccieiiafti- 
i:al  court,  and  no  remedv  lies  for  it  elfewhere ;  for  fo  is  the  carfc 
pf  a  modus  decixnandiy  wnich  may  be  demanded  in  the  fpiritual 
court,  but  if  the  cuflom  be  denied,  there  fhall  be  a  prohibition^ 
and  fo  the  cafe  of  a  mortuary,  fince  the  ftatute  of  H.  8.  And  af- 
terwards it  being  moved  again.  Hale  Ch.  J.  being  prefent,  the 
prohibition  was  mnted,  which.  Hale  faid,  was  fometimes  granted 
pro  defeQu  jurifdiflionis^  and  fometimes  pro  defeSu  triationiSf  as  in 
this  cafe  and  others,  where  the  ground  of  the  fuit  is  prefcription ; 
for  in  their  law  they  have  fometimes  allowed  prefctiptions  of  20 
years,  fometimes  of  40  years,  but  we  admit  none  b«t  what 
arc  de  temps  dont,  i^c.  Vent.  274.  Mich.  27  Car.  2.  B.  R, 
Anon. 

7 1 .  In  a  fult  for  fees  for  fwearing  churchwardens ^  and  taking 
their  prefentments,  a  prohibition  was  granted,  x  Salk.  330.  Hill* 
5  W.  &  M.  B.  R.  Collin  v.  Ellifon. 

72.  A.  was  libelled  againft  in  the  fpiritual  court  ex  officio  for  S.P.  F«H» 
teaching  fchool  contrary  to  the  77/;&  canon^  anno  1603.  which  is  ?*^  ^^ 
th^t  no  man  (hall  teach  a  fchool,  except  licenfed  by  the  bifliop,  not«  riHtm 
and  otherwife  qualified,  as  the  canon  prefcribes,  and  now  A.  (a).— Ajid 
prayed  a  prohibition,  fuggefting  that  every  man  at  common  law  ?.^^^' J* 
may  teach  and  in(lru£t  another ;  that  all  canons,  contrary  to  the  ptohibitioiit 
law  of  the  land  are  void,  and  do  not  bind  the  laity  whereof  he  is  hiwe  defenr- 
pne ;  that  the  ftatute  of  x  Jac.  and  13  Car.  2.  have  appoitited penal--  £!lJS^- 
ties  for  keppirig  fchool  without  licence ;  and  that  the  expoGtion'of  for  teaching 
9II  ftatutes*he|ongs  to  the  king's  courts ;  and  the  fingle  queftion  fchool  with- 
was  how  far  this  cancn  binds  a  layman^  which  Holt  faid  was  no  JJ^{|f^t^^J 
queftion  to  be  determined  on  a  motion,  and  thercf6re  granted  a  t  point  otver 

pro- 


yet  deter,      prohibition,  and  that  they  declare  upon  it.     12  Mod.  ipa.  Pafdu 
mined,   ix    lo  W.  3.  B.  R.  Oldficld  and  Sir  Richard  Raxncs. 

Mod.  5iS.  ^ 

in  the  cafe  of  the  King  t.  HiU.  ^  But  a  probtbitjoii  having  been  granted  to  the  fparitaal  coBit  t» 

{t»j  proceedings  theVeon  a  libel  for  teaching  fchool  'Jtaihout  licence,  and  ic  being  moved  in  Chancoytt 
difcbarge  the  prohibition^  Lord  Keeper  declared  that  he  always  was  and  ftili  is  of  opinion  tiiat 


l^hooi  is  by  the  eld  lav>s  rf  Englaad  of  tccUfiafikal  conrnfmnuy  and  theicibre  difchaiged  the  orAer  ibr  a 
prohibition.  Wiifs*s  Rep.  19  to  32.  Mich.  170c.  Cox's  cafe..— ^nr  upon  being  aMvcd,  thac  it  was  Ibr 
ftaclmg  fcbcoi  gevrslijy  mithcut  faymg  vfbatfihool,  and  that  the  court  christian  coold  aoc  havejorif- 
didion  of  writing  fchools,  reading  fchools,  or  dar.cing  fchools,  &c.  which  his  lordftip  aficnted  to,  aod 
tfaeretipoii  granted  a  pnbihUkn  «i  to  tbt  tettcb'ntg  mil  fchools  but  psmmtr  fcbo9is,  vfakh  he  thoagbt  of 
tf ctefiaftical  cogniMnre*    WiUtams*s  Rep.  329  33.  ut  fupra. 


73.  Wittier  vicarage  or  not  fliall  be  tried  in  the  fpiritual  oomt; 

and  fo  it  is  of  an  appropriation.     3  Salk.  378.  Trio.  12  W.  3. 

B.  R.  Smith  v.  Waller. 
8.C.  1  Salk.       ^^.  Suit  cannot  be  in  fpiritual  court  for  the  fees  (f  ^  refers 
H  w*  1!  *   ^^^  ^^  o{Hce  of  regifter  of  arghdeacon  is  a  freehold,  for  which 
^.R.    '      an  ai&ze  will  lie ;  and  if  fo,  a  denial  of  the  reafonablc  and  iiftt4l 

fees  thereof  will  be  a  difTeifin  of  his  office.    Per  Holt  Ch.  J. 

.12  Mod.  608,  609.  HiU.  13  W.  3.  B.  R.  Ballard  v.  Gerrard. 

75.  Motion  for  a  prqhibi(ion,  fuggeJHngy  that  where  there  is  a 
difpute  between  a  peculiar ,  atid  the  prerogative  court y  vjbetber  bona 
notabilia  or  not,  it  muft  be  tried  by  the  common  law,  and  dtcd 
1  Mod,  21 1.  But  per  Cur.  this  muft  often  have  happened;  and 
if  a  prohibition  lay,  there  muft  have  been  frequent  inftances  of 
it }  where  a  prohibition  is  granted  pro  defeclu  triatioms^  it  is  uponfup^ 
potion  of  different  rules  efiablifbed  by  the  fpiritual  and  common  \xm^ 
as  in  cafe  of  prefcription ;  but  as  to  bons^  notabilia,  the  fpiritual 
and  the  common  law  are  the  fame,  and  the  cafe  quoted  was  not 
much  regarded.  10  Mod.  272.  Mich,  i  Geo,  i,  B.  R,  Cotting- 
ham  V.  Lofts, 

76.  A  parifh  clerk,  chofen  by  the  parfon  by  cuftom,  was  U- 
belled  againft  to  deprive  him  for  drunketinefs  in  church  at  the  time  of 

t  57^  ]  divine  fervice,  and  for  lewdnefsy  and  other  crimes  of  the  like  fort, 
which  rendered  him  unfit  for  the  fervice  of  the  faid  office.  It 
was  fuggefled  for  a  prohibition^  that  thofe  crimes  are  properly  punijb^ 
able  bv  indiBment^  and  fo  not  cognifable  in  the  fpiritual  court,  mr 
can  tie  fpiritual  court  determine  that  the  party  is  guilty  of  crimes  triable 
by  the  courfe  of  the  common  law^  before  he  is  convifled  of  them  at  law; 
but  on  the  other  fide  it  was  faid,  that*  in  this  cafe  the  parifh  cleifc 
being  chofe  by  the  parfon  his  office  is  fpiritual,  and  confequendy 
the  fuit  for  a  deprivation  is  proper  in  the  fpiritual  court,  but  ad- 
.mitted  that  it  would  be  otherwise  if  the  fuit  had  been  to  wBiBt  a 
corporal  puniftunent  for  tliofe  crimes,  which  are  properly  indidi- 
able,  and  that  fo  was  the  judgment  in  B.  R.  in  the-cale  ot  Town- 
send  V.  Thorpe,  Trin,  13  Geo.  1.  where  a  confultation  was 
awarded  as  to  the  fuit  for  deprivation  \  but  the  prohibition  ftood 
for  fo  much  of  the  fuit  as  went  to  punifh  the  crime  itfelf ;  and  the 
cafe  of  THE  Corporation  of  Carlisle  being  mentioned  to  the 
Court,  where  a  diftindlion  was  taken,  viz.  where  the  crime  was 
agaiftft  the  duty  of  the  party^s  Mce^  as  extortion  in  a  judicial  officer^ 
he  might  be  proceeded  againitto  a  deprivation  or  removal  before 
conviction  ot  fuch  crime  in  a  due  courfe  of  law,  othcrwife  not; 

which 


wnich  difierence  was  agreed  by  the  court ;  and  thereupon  the  mo* 
tion  was  denied  quoad  the  deprivation,  diat  matter  having  been 
folemnlj  fettled  in  the  cafe  of  Townfend  and  Thorp  aforefaid« 
Gibb.  189.  Hill.  4  Geo.  2.  B.  R.  Newcomb  v.  Higgs. 

(G)     For  Seats  in  the  Church*  .  f«i.288. 

fi.  'TpHE  difpofing  of  the  feats  in  navi  ecckfiit  belongs  of  com-  Thedifpofal 
-■•    mon  right  to  the  ordinary  of  the  diocefe,  fo  Aat  he  may  Jhe  mother 

place  and  difplace  whomfoever  he  pleafeJ\  church  be. 

longi  to  the 
Minaryy  and  Jo  of  ieats  in  a  tbatel  of  eafe  Motiving  to  tbt  wiotber  church  \  and  to  kiiow  whether  tt  be  a 
thurch  or  not,  is  by  knowing  whether  it  has  baft'^erwm  et  fefuburam.  xx  Mod.  ilS.  Lee  t.  DanicK 

[a.  If  a  man  and  his  anceftors,  and  all  thofi  whofe  eftate  he  has  "  R«P-  »of- 
in  a  certain  meiTuage,  have  ufed  time  whereof  memory,  &c.  to  re^  ^^  J 
pair  an  i/le  in  the  churchy  and  to  Jtt  in  it  and  no  other ^  the  ordinary  Corven*s 
cannot  difplace  him ;  for  if  he  *difplaces  him  a  prohibition  lies ;  cafe— alias 
becaufe  he  has  it  by  prefcription  for  a  reafonable  conGdcration.  pym!Ls'.P. 
M.  II  Ja.  B«  R,  per  Curiam.  M.  10  Ja.  B.  per  Curiam.  Fimme's  Cro.  j.366. 
cafe.     Hobares  Reports,  95.]  blhV^erf 

Frances  ▼«  Ley.  But  where  a  libel  was  for  a  feat  in  a  church*  the  defendant  furmiied  in  C.  B« 

that  be  and  bis  andftors  have  ufed  tme  out  ofmirdy  &c.  to  have  an  ijle  with  a  feat  in  the  faid  chorchyor 
hbmfelf  and  fawiilj,  and  thereupon  prayed  a  prohibition  ;  but  became  it  did  appear  upon  txanunatm  of 
the  fanty  hm^tlfy  that  the  *  parip>  have  always  ufed  to  repair  the  faid  ifte  andjeat^  the  court  would  not 
grant  a  prohibition ;  for  that  proves,  that  his  anccftors  were  not  the  founders  of  the  laid  ille  and  ieat* 
jUfi  OfMber  man  hath  always  ufed  to  ft  w'ttl  him  In  the  faid  feat,  which  alfo  proves,  that  it  does  not 
b^oog  to  him  alone.  Godb.  199.  pi.  286.  Trin.  10  Jac.  C  B.  Garven  v.  Pym.  — -But  otherwife 
far  a  feat  in  an  ifle,  a  man  may  prefer!  be ;  becaufe  it  may  be  prefumed,  that  bis  anceftor,  or  he  whofe 
cilate  he  has  in  the  houfc  and  land  in  the  pariih,  had  built  the  ifle.  Mo.  878.  pi.  1232.  Mich.  10 
Jac  Pym  ▼.  Gorwin.— 12  Rep.  104.  Cor  yen's  cafe  accordingly,  and  chat  it  fhail  be  intended  that 
loch  building  the  iile  was  done  with  the  afient  of  the  parfon,  patron,  and  ordinary  to  the  intent  to 
have  it  only  to  himfelf.  S.  C.  3  Inft.  202.  cap.  97.  ■  2  Watf.  Comp.  Inc.  8ro*  71 1.  cap.  39. 

cites  S.  C. 

*  If  the  ifle  has  been  ufed  to  be  repaired  at  the  charge  of  all  the  pa:ifii  In  common,  the  ordinary  may 
tfaeie  horn  time  to  time  appoint  whom  he  pleafes  to  He  there,  notwithftanding  any  ufage  to  the  con- 
ftary.     Refolded  per  Cur.  .Cro.  Jac.  366.  Hill.  22  Jac.  in  the  ftar-cbamber.  Frances  ▼•  Ley. 

£3.  If  a  man  prefcribesy  that  he  and  his  anceftors,  and  all  thoCs    [  571  ] 
whofe  eftates  they  have  in  a  certain  mefluagc,  have  ufed  to  fit  in  a  s.  c.  by 
certain  feat  in  navi  ecclejia  time  whereof  memory,  3cc.  in  confide-  J?^*  , 
ration  that  he,  &c.  have  ufed  time  whereof  memory,  &c.  to  repair  Ley  too.  12 
the  faid  feat.     If  the  ordinary  removes  him  from  this  feat,  a  prohi-  '^^P-  «o5« 
bition  lies;  for  the  ordinary  has  not  any  power  to  difpofe  of  it;  for  jap^in'the 
it  is  a  good  prefcription ;  and  by  intendment  there  may  be  a  good  itai^ham- 
confideration  for  the  commencement  of  this  prefcription,  though  ^*    ^** 
the  place  where  the  feat  is  be  the  franktenement  of  the  parfon.  Tr.  <^djn*iy' 
12  Ja.  B.  Crosse's  cafe  refoived  per  Curiam,  and  a  prohibition  Fori/ he 
granted  to  the  Bifliop  of  Exeter;  for  Croflc  was  a  pari(hioner  of  ^*^*.»*»y 
his  parifli  of  Silverton.     M.  13  Ja.  B.  between  Laugh  and  Hus-  hchas^as**"' 
SEY.     Refoived,.  and  prohibition  granted  and  tried  by  verdii^.  good  a  right 
M.  I'X  Ja.  B.  between  f  Boothby  and  Day  or  Baily.     Hobart s  *"  ?^^"^ 

T>        ^/      ^  •     c  r    T  ashchaiin 

Reports,  95.     bame  cale.  j  his  l,oufe  j 

butobferve, 
he  mvfi  claim  it  as  belonging  to  Us  b;ufi,  and  not  otherwlfe  ;  for  properly  it  behngi  t9  tke  marpr-boufff 
if  any  maaor  be,  and  not  to  tbemamr,  which  includes  other  lenana,  idtm^n,  and  ir.hab'unts. 

One 


M 


57 1  ^cobtbition. 

One  cannot  f^rcfcribe  for  a  feat  in  the  hody  of  the  cbarcb,  but  tf.of;  are  dlfpofibk  hf  thepftrf-ui  :sA 
•hurchwardens ;  but  for  a  feat  in  tn  ije  he  may.     M«.  tjt.  Fym  r.  Gonoiii.  b  » prolitbUiM 

the  quellion  wasy  whether  a  frefcripiUtH  t9  an  i/2r  in  a  church  nfhuh  he  amd  «//  c^^^,  &r.  arjid  m  refm^ 
4s  heiitighg  to  a  martir  tvbcre  be  bad  mo  dvfeUtrg-LiMjey  hmt  ifi'y  lardy  were  good  ?  The  Coort  iocbned 
that  it  was  ooC  good,  but  ordiBred  the  prohibition  to  go,  and  defendant  to  plead,  that  it  came  judicially  be> 
foic  them,     a  Mod.  2831  Hiil.  29  &  30  Car.  2.  C.  B.     Shambrookv.  Fcttiplac«» 

A  prtfenfitkn  for  a  feat  in  the  church  ratiofu  mrffuagii  where  he  inhabits,  is  a  temponl  thixigj  and 
a  prohibition  was  granicd.     Noy,  no.  Anon. 

A  libel  was  in  the  bifhop's  court  of  Exeter  for  a  feat,  which  the  cburclmfardten  kid  afyntd  t»  M.  id 
whofe  right  the  plaintift'  claimed  to  fit  there;  the  dcfrndonts  there  J'JfX'P*^  ^^^'"^  ^^^  *  prohibicifla^ 
freUr'xpt'wn  ly  a  que  efiate  for  the  feat,  as  being  an  ancient  feat  an  J  Llotging  to  tbar  tc^emewt  n  W*  opd 
that  they  and  all  ihoU^  &i'-  had  afed  ivrtfairit.  It  was  doi^ird,  wbeiher  thit  ptvfcrijffiea  ia  m?-^ 
ecclefi^  was  good,  but  it  were  good  in  an  iHe.  The  Court  inclineJ  that  foch  prefcriprion  in  aavi  ec- 
clcfiae  may  ^for  jpceial  tavfe^  as  for  refairirg,  bst  they  would  not  grant  a  probibidoo.  5  Mod.  436. 
Taich.  II  W.  3.  Crook  V.  Sampfon. 

Where  a  man  hatf  a  right  by  prefcription  to  a  feat  in  the  church,  he  may  foe  in  the  fpiritual  court' 
for  quietiag  hit  foji^on,  and  may  admit  his  prefcription  to  be  tried  there  as  a  deieaddat  does  a  wmdhi 
or  a  fnfion  by  prelcxiption.     %  Salk.  551.  Jacob  v.  Dallow.— >5  Mod.  436.  PJch.  li  W.  3.  S.C« 

\  Hob.  69.  pU  79*  S.  C. 

It  Rep.  105.  f^j.  But  if  a  man  prefcribes  to  have  a  feat  in  nari  eedefic  ^^- 
cafc^^P—  ^^^h*  '^^^"^  ^^^  *^i^  conjideraiwn  of  repainng  the  fcat,  yet  the 
Soo/a^ije'm  ordinary  may  difphcc  him.  M.  ii  Ja.  B.  R.  per  Curiam.  M. 
the  church,  13  Ja.  B.  bctwccn  BooTHBY  and  Day  or  Bailt.  Hobart^s  Re- 
S^„T^'  PO«».  95-  S.  C.    Per  Curiam.] 

burying  there,  without  nfing  to  repair  it,  gams  nopeaUiar  pnperty,  Cro.  J.  366.  Fiances  r.  Ley..-^ 
S.  H.  Noy,  104.  Day  y.  Bedingbeid. 

Reparathn  of  a  feat  ought  to  be  given  in  evidence,  though  it  be  not  mentioned  in  the  dedaiatioB. 
8!d.  203*  Pafch*  16  Car.  2.  B.  R.  in  cafe  of  Buxton  v.  BaremAn. 

[5.  The  ordinary  hath  nothing  to  do  with  the  teats  im  ibi  chtfeis 
amiexed  to  the  houfes  of  laymetty  as  of  nobles^  &€•   Tr.  J  a.  12«  B« 
agreed.] 
See  pi.  S.  [5.  If  a  laymafty  by  the  difTolurion  of  monafteries,  bai  m  aCp* 

fiqfiery^  in  ivhich  is  a  churchy  parcel  thereof,  and  h^fuffcrxtbe  pa^ 
rt/hioners  by  a  long  time  to  come  to  it  to  hear  divine  fervice,  and 
to  ufe  it  as  their  parifb  church ;  this  ihail  give  jurifdi&ioit  to  the  or-* 
dinary  to  order  the  feats,  becaufe  now  in  fact  this  is  a  par'^  churct^ 
though  before  it  was  not  fubjq6l  to  the  ordinary.  Tr«  1 2.  Ja*  B. 
Buzzard's  cafe  held.] 
*  [  572  ]      [?•  If  there  be  a  cuftom  in  a  parifli,  that  1 2  of  the  parifhionen 
Fbpk.  140.   may  eleft  churchwardens,  the  which  churcbtvardetis  have  power  by 
^J^  of        ^^  cuftom  to  repair  the  ancient  featSy  to  ercB  nrw  in  na\i  eccUfUi^ 
BnhiB  T.      ond  appoint  what  perfons  fball  fit  in  them.     And  the  chttrch wardens 
Twdum,  ^    fo  elected  ereB  a  new  feat  in  navi  eccleft^y  and  appoint  a  cerUin  mam 
UdoBwu'*  tofttherty  and  after  rfic  ordinary  decrees,  that  another  AaH  hare 
gffuted,  be.  *the  feat,  a  prohibition  lies ;  for  the  caftom  has  fixed  die  power  of 
caofe  this     the  difpofing  of  the  feats  to  the  churchwardens.    P.  16  Ja.  B. 
MdhifiSn  ^'  between  BRabin  and  Tredennick,  for  a  feat  in  the  cfavch  of 
k  not  good ;  Brcock  in  Cornwall.     Refolved,  and  prohibition  granted.    But  it 
^-'^.^  ^'^    ^*'  ^f^  partly  granted  becaufe  the  fentence  of  tfe  ordinary  was, 
tlJi^%%  I  ^^^  Trcdenham  ihould  have  the  fcat  %  to  him  and  bis  beirxy  and  that 
^      *  none  ihould  difturb  him  under  the  pain  of  the  greater  cxcomxmi- 
belongs  not    nication,  which  is  unreafonaUe ;  and  by  this  fentence  he  and  his 
to<hepcrfon  jjcirs  fliall  havc  it,  though  they  be  not  inhabitants  within  the 

bottothe  'A.  n  '  o  7 

boufejand    panlh.] 

Ihould  it  be  otherwife,  then  «faca  the  perfi»  \mu  tbU  ptocc  and  dwcOt  Id  noduer  ke  aufbt  icoia  te 

fear,  which  if  not  reaibnablc* 

ft 


It  WM  fug^etWd  fur  a  piohibltion,  that  xnw  «mt  of  mvd  tb$  pMtmionen^  dt  tBelr  Mf  9  charge,  bad  re- 
faired  sli  theftatt  m  tbt  cburth,  and  that  by  reafon  thereof  they  had  been  time  out  of  mind  dlfpofed  of 
by  the  churcUwardeps,  but  that  the  blfhop  had  now  taken  upon  him  the  dlfpofal  of  the  feats  j  and  for 
the  p'.aintiflf  was  cixd  this  cafc  of  Tredennick*  Jones  J.  (aid,  that  de  communijtire  tho  ordinary  has 
the  difpofal  of  the  feats,  md  de  commimi  jure  the  panihionen  ought  to  rcfytir  tbtro,  and  fo  nothing 
appears  here  ta  ouft  the  ordinary  of  his  jurUTdi^ioa ;  for  they  have  only  fjli»  that  the  pari/hioners  have 
rrpaiieo  at  the  charge  of  ihe  parifli,  which  is  no  more  than  what  is  their  duty  to  do,  and  for  which  they 
have  the  eafi^roect  of  Atcing  in  them,  though  by  the  difp6fition  oi^jM  ordinsry  j  whereupon  the  prohi- 
bition was  demcd  by  the  whole  Court.  %  Lrv.  241.  Hill.  30  ft  31  Car.  2.  B.  R.  Greacerchy  v. 
Beard fley.  Raym.  246.  S.  P.  in  the  fame  term  in  C.  B.     Lancl  y  t.  Chute,  where  the  cafe 

was,  as  appeared  by  the  Hbel,  (hat^iif  B*  htingfti/ed  qJ  land  in  Stretham,  in  1611.  btt'tlt  a  bvufe  upon 
St,  and  a  pno  in  t-e  ehurch,  ^t  bis  own  eo/l,  in  1637,  for  bmfeifMid  bUfamilyy  and  afterwards  fold 
faoufe  and  pew  to  Chutfe  the  defendant  and  his  heirs  j  and  the  omdinary  byjentmce  in  tbe  ttcltfiaftical  court 
miuuxed  tbt  few  to  the  faid  bouje,  Notwithftanding  which  the  churchwardens  would  have  placeJ  the 
plajntiff  in  the  faid  leat.  But  by  the  Ch.  T>  &  2  J.  a  prohibition  was  denied ;  and  the  Cb.  J. 
taid,  that  if  fuch  foggefti^n  Aould  hold,  the  ordinsry^s  jurifdjdion  wouM  be  rotdly  fet  afide }  but  Atlcina 
J.  held  that  a  prohibition  lay,  becaufe  this  cafe  did  not  differ  from  the  cafe  of  Brabin.  And  North  Ch. 
J.  obferved,  that  in  the  principal  ca'e  the  defendant  claimed  only  for  himfelf  and  family,  whereas  bad  be 
eiaimed  for  him  and  bis  heirs f  he  feems  to  admit,  tkzt  a  frobihition  ivculd /i:, 

A  prohibition  was  prayed  to  the  f/iriiual  court,  where  the  parifolontrt  prefcribed  m  ^^t  oftbepewe 
exclufive  of  tbe  ordinary •  But  per  Cur.  that  cannot  be ;  and  the  ordinary *s  not  adding  magnt  be,  becaufe 
there  was  no  occalion  for  his  intermeddling  \  but  that  cannot  veil  the  right  in  tiic  churchwardens,  who 
are  only  a  corporation  capable  of  goods,  but  not  of  inheritance ;  fed  adjomitur.  1  Salk.  167.  Htli. 
3  Aimae.  B«  R«    Prefgrave  v.  ChttrchwarJem  of  Shrewibvry. 

[8.  If  a  layman^  by  the  diflblution  of  monafteries,  has  a  mo^  Watf.Comp. 
Haftery^  in  nvkich  is  a  churchy  parcel  of  it,  and  he  Juffers  the  pa^  ^^'  ^J°' 
rybioners  about  60  years  to  come  there  and  hear  divine  fervice,  andcXm  S.C. 
Kc  himfelf  has  ufed  by  all  that  time  to  have  the  placing  of  men  there 
in  the  feats,  the  ordinary  cannot  difplace  them,  becaufe  the  faid 
patron  had  ufed  by  all  the  time  that  it  had  been  ufed  for  the  parifli 
church,  to  have  the  placing  in  the  feats*    Tr.  12  Ja.  B.  Buzard'^ 
cafe*] 

9.  A  foreigner,  though  occupying  lands  in  the  parifh,  fhall  not  See  pi.  6. 
be  taxed  for  reparations  of  feats  in  the  church,  becaufe  he  has  no 
benefit  by  them  in  particular.     Per  omnes.  a  Brownl.  lo.  in  the 

cafe  of  Glover  v.  Wendham. 

10.  When  prefcriptiou  for  a  feat  in  a  church,  2ind  priority  there  Palm.  414. 
alfo  is  claimed  by  prefcription,  it  is  triable  in  this  court  ^of^.  R.J  f*  ^*  ^*f" 
Sy  an  action  on  the  cafe,  and  not  in  the  fpiritual  court*     rer  Lur.  ton.— Noy, 
agreed.  Lat.  116.  rafch.  2  Car.  in  Button's  cafe.  78-  s.  c— 

^  All  contro- 

vcifies  coneernip^  feati  in  a  churcli  are  determinable  before  the  ord«n«ry,  except  wliert  one  claimt  a 
Umhy prtfcription*    PferCur.  12  Mod.  401.     Paich.  iz  W.  3.  B.  R.     Anon. 

1 1.  It  was  fuggefted  for  a  prohibition,  that  within  fuch  a  parifh 
there  is  fuch  a  cujlom  that  the  inhabitants  of  fuch  and  fuch  ancient 
tenements  have  fat  in  the  firfl  feat  of  fuch  an  ijle,  that  the  biftiop  re- 
moved them,  and  gave  licence  to  others  to  Ct  there  \  and  becaufe 
they  went  to  try  the  cujlom  in  the  fpiritual  court,  he  prayed  prohi- 
bition, inafmuch  as  it  is  an  idle  cuftom  ;  and  that  where  courts  held 
plea  for  an  idle  cuilom,  they  (hould  be  prohibited,  and  cited  the 
cafe  of  ToPSALL  and  Ferrers.  Hob.  175.  But  it  was  denied  j 
,«nd  Peniberton  Ch.  J.  faid,  that  here  befides  cuftom,  the  Court  has 
conufatnce  of  the  matter,  placing  and  difplacing  being  in  the  ordinary,^ 

fo  that  if  the  cuftom  were  out  of  the  cafe,  yet  they  might  proceed  \    [  573  i^ 
but  ia  Topsall's  cafe  they  proceeded  only  upon  the  cuftom,  which 
being  a  vain  unreafonable  one,  thej;  were  prohibited*  Skin.  7.  Mich* 
il  Car*  2.  B.  R.  Anon. 

12.  The 


i2.  The  plaintiflF  brought  an  a£lion  of  the  cafe,  and  dedardi 
that  he  vrzs/eifed  of  3  feats  in  fuch  a  patt  of  the  church,  belonging 
to  an  ancient  melTuage,  and  that  the  defendant  difturbed  him,  &c. 
Exception  was  taken^   ift^  For  that  he  ^fi>ews  mi^  that  be  bcih  n* 
paired  thefe  feats ;  this  .was  held  si  good  exception;  and  that  he 
ought  as  well  to^h^^  it  in  an  adion  lur  cafe  as  upon  a  prohibition. 
2dly,  For  that  he  prefcribes  that  he  was  feifed  of  3  teixsifpertmn' 
ing  to  ahJ>oufey  whereas  he  ought  to  fay,  of  an  biufij  to  nMcb  the 
feats  were  appertaining.    And  it  was  (aid  in  this  cafe,  that  difc  free- 
hold of  a  feat  may  be  in  one,  though  all  the  church  befides  be  in 
the  parfbn  ;  becaufe  churches  are  of  lay  foundation,  and  the  patron 
might  at  firft  except  it  $  but  this  (hall  not  be  intended  unl^sfiecudij 
Jbevm.    Skin.  34.  Hill  33  &  34  Car .,2.  B.R;  Freemv.  D^. 

13.  Bill  to  quiet  one  in  the  pojfejjion  of  An  ifle  in  the  cburcb^  the 
plaintiff  having  obtained  a  decree  before  the  ordinary,  was  difmifled 
with  cofts ;  for  this  Court  executes  nbt  their  Own  decrees  by  a  bill 
without  examining  the  Juftice  theteof }  but  we  cannot  examine  if 
the  biihop  has  done  right,  nor  will  fuch  a  decree  bind  his  fuccet^ 
fors.  2  Vern.  226.  Pafch.  1691.  Baker  v.  Child. 

14.  The  cburcbwardem  of  Ludlow  were  libelled  agdhft  for 
pulling  down  feats  between  fuch  and  fuch  ifleS  df  the  church,  and 
anciently  belonging  to  the  Lord  Prefidcnt  of  Wales,  &c.  witbad 
leave  oftbe  bi/bopj  and  for  ere^ing  new  feati  there,  and  placing  peofli 
iberein  after  admonition^  &c.  The  plaintiffs  y^^f^  for  a  prohibition 
the  ftatute  of  magna  charta,  that  no  man  (hail  be  diflinfed  of  bis 
freehold,  &c.  that  all  cuftoms  and  prefcriptions  ought  to  be 
tried  at  common  law,  that  in  the  parifli  of  Ludlow  tbe  dmrcb^ 
Vfardens,  by  tbe  confent  of  the  parifbioners^  isfc.  bave  ufed  to  difpofe 
of  feats  in  the  church,  &c.  that  they  had  difpofed  of  certain 
feats  to  the  bailiffs  of  Ludlow,  which  being  ruinous,  the  plaintiffs, 
by  the  command  of  the  faid  bailiffs,  pulled  down,  and  ereded  new 
feats  in  the  place  of  the  old  ones,  notwithftanding  which,  die  de- 
fendant cited  them  into  the  fpiritual  court,  &c.  A  prohibition 
was  granted.  2  Lutw.  1032  &  1037.  Mich.  4  W.  &  M.  Cole- 
batch  V.  Baldwyn. 

15.  Prefcription  for  a  pew  in  a  church  by  reafon  of  his  hosfe; 
affidavits  were  made,  that  he  was  m/,  nor  is  an  inbabitant  there ; 
this  is  not  fufficient,  for  poffeffon  only  is  enough  without  living  there* 
12  Mod.  40.  Pafch.  5  W.  &  M.  B.  R.  Anon. 

1 6.  It  was  faid  that  anciently  there  were  no  pews  in  churches, 
but  only  forms,  and  that  it  had  been  a  good  prefcription  to  fay  that 
time  out  of  mind  the  corporation  did  repair  fuch  an  ifle  in  the  church, 
ratione  cujus  the  mayor  and  aldermen  fat  tbere ;  for  though  the 
right  be  in  the  whole  body,  the  enjoyment  may  be  and  enure  to  a 
fele£t  number.  6  Mod.  23 1.  Mich.  3  Ann.  B.  R.  in  cafe  of  Ja- 
cob V.  Dallow. 

1 7.  A  libel  washer  2  feats  in  the  parifb-churcb  of  King's  Norton  ; 

the  defendant  pleaded  that  flie  was  in  pojfeffton  of  2  ancient  mejfuaget 

to  which  tliofe  feats  belonged  ;  which  plea  being  objected  to  by  that 

Court,  the  plaintiff  now  moved  for  a  prohibition,  which  was  op- 

pofedj  for  that  the  church  was  new  built  by  the  parilhioners  \  and 

for 


fcr  that  reafon  there  could  be  no  prefcripttoii  to  the  feats,  but 
that  they  were  in  the  gift  of  the  bifhop ;  fo  a  confultation  was 
prayed*  The  plea  tendered  by  the  defendant  was  fuch  as  could 
not  be  tri^d  in  the  fpiritual  court,  becaufe  they  cannot  hold  plea 
of  the  inheritance  of  the  feats,  nor  of  any  thing  which  poncerns 
the  freehold ;  fo  the  prohibition  muft  (land.  8  Mod*  338.  Mich. 
II  Geo*  1725*  Swetnam  v.  Archer* 

(H)    Jurifdidion.     Reparation^    [Of  the  Cburcb.]   [  574 1 

£1.  ^HE  eccleliaftical  courf  has  conufance  of  the  reparation 
'*'    navis  eccleiise.     Co.  5.  Jefferies  cafe,  67.  Rcfolved.] 
[2.  If  a  man  continues,  and  inhabits  in  o/feparijb,  and  has  land  in  A  libel  wit 
mother  pari/b  which  he  himfe/f  occupies  there,  he  (hall  be  charged  for  tolhl^rtp!!^ 
this  land  to  the  reparation  of  the  church  of  the  parifh  in  which  cfrbefhurchp 
the  land  lies  ;  becaufe  he.  may  come  there  when  he  will,  and  he  is  ^^^fir^kt 
to  be  charged  in  rcfpeft  of  the  land,    Co.  5.  Jeffrey,  67.  Re-  ^t^  witli* 
folved.  Tr.  11  Ja.  B.  Andrews's  cafe  j  per  Curiam.     Contra  in  which 
M.  40,  4 1  El.  B.  R.  per  Curiam.  1  P'/***  ^f , 

*  '*  had  tanas  m 

hit  banJtf  hit  wat  not  an  hbaiitanty  nor  had  any  houje  thernn*  And  this  being  foggefted  for  a  prdhi* 
bition,  Pophsun  was  at  firft  ot  opinion  that  it  waa  not  good,  becaufe  fuch  as  do  not  inhabit  within  thd 
farifii  haTC  no  benefit  of  the  divine  fervice  there.  But  npon  Shewing  the  precedent  of  this  cafe  of  Jefiriet 
V.  Fofter,  aad  to  the  opinion  of  which  cafe  all  the  juftices  here  agreed^  Popham  changed  his  opinion. 
Cro.  £.  659.  Pafcb.  41  £ti£«  B.  R.  Paget  ▼.  Crompton.-*  ■  S.  P.  refolvcd  as  to  the  having  lands 
Id  a  Tilly  and  not  inhabiting  there.  Cro.  £.  843.  pi.  24.  Trin.  43  Elis.  C.  B.  Stepbenfjn  v. 
Cafe.  ■  But  in  a  prohibition  in  B.  R.  it  was  held,  that  no  man  (hould  be  charged  for  his  land  to 
coiuribiite  to  the  cburcb  reckemnrsf  if  he  doth  not  dwell  in  the  Jamt  ^ife^  or  unlefi  he  con£BaU  thereto^ 
Mb.  554.  pL  749*  Penner  v.  Crompton. 

But  Pafch.  S  Jac  it  was  refolved  by  the  whole  Court,  that  for  and  towards  the  reparation  of  a  cburcb, 
the  land  ^  ail f  as  wtU  of forelgnert  there  hbahiting,  as  of  all  otbersy  is  liable  thereunto ;  and  this  is  fo 
by  the  general  cuftona  of  the  place,  and  this  is  to  he  rafid  by  a  rate  unpojed  according  to  the  value  of  the 
land,  and  that  in  the  nature  of  a  fifteenth ;  and  this  is  not  merely  in  the  realty.  And  by  Wiiliaros  and 
Yelverton  JuiUces^  and  filming  Ch.  J.  it  is  not  the  land  but  tbcperfm  of  bhn  who  octu^ietb  the  land 
is  to  be  charged.  Per  Yelverton  J.  a  man  is  chargeable  for  reparations  of  a  church  by  reafon  of  the 
land,  and  ior  the  ornaments  in  the  churcn  by  reafon  of  his  coming  to  church.  And  per  Williams  J. 
and  Fleming  Ch.  J.  if  the  party  have  land  there,  he.  is  chargeable  for  both,  whether  he  comes  to  church 
•r  not ;  for  that  he  may  come  to  church  if  be  pleafe.  i  BulfL  20.  in  an  anooymous  cafe.  ■  .  S.  P. 
aKoU.  Rep.  162.  Mich.  20  Jac.  in  Wilmore's  cafe. 

[3.  But  if  an  inhabitant  of  a  pariih  leafes  his  land  tvhich  he  has  in  S.  c.  and 
another  par i/hy  referving  a  rent,  he  fliall  not  be  charged  where  the  J*'4id  t""*' 
land  is  in  refpc^l  of  the  rent ;  becaufe  there  is  a  parifliioncr  and  the  juiii^^ 
inhabitant  who  may  be  charged.  Co.  5.  Jeffrey,  67.  b.  Refolved.  and  ihere- 

M-  s  Ja.  B.]  r:c5. 

changed  bis  fwmer  opinion,  in  the  cafe  of  Paget  ▼.  Crompton.  Cro.  £•  659.>.«— When  there  is  a  fitmtt 
of  landy  he  fliall  not  be  charged  alone ;  for  there  is  no  rtafon  that  a  poor  hufbandman  that  pays  rent  for 
his  land,  and  perhaps  to  the  urmoi^  value,  ihail  build  churches ;  but  as  it  may  be  unknown  to  the  pa. 
fiftioner  and  churchwardens  who  has  the  fee  in  reveriion,  they  may  for  that  reaibn  impofe  all  the  tax 
upon  the  farmer,  and  ha  by  way  of  anfwer  may  fay  in  the  fpirtCual  court  that  he  is  farmer ;  and  there* 
upon  the  tax  ihall  be<livided  between  him  and  his  landlord,  according  to  the  rate  that  his  land  is  of 
gicater  value  than  the  rent,  and  upon  the  landlord  according  to  the  quantity  of  the  rent,  quod  non  fuit 
dcdidttn.  Q^rc;  for  in  Jxrralt^s  cask,  5  Rep.  it  is  refolved,  that  she  farmer  omy  is  charge- 
aUe,  and  that  cpnfi^tation  was  granted,  but  not  for  this  reafon,  but  becaufe  the  reverfioner  had  pleaded 
an  in&fficicnt  pte4  in  the  fpiritual  Court*  viz.  that  he  was  not  an  inhabitant,  &c.  which  was  not  a  good 
plea,  and  alfo  for  the  ptat  dtlay  vibicb  he  bad  uj*d,  having  brought  two  appeals,  and  afrer  a  prohibition, 
and  Jo  bad  put  tbepari/b  to  60 /.  escpaicefar  the  recovtry  of  61,  and  for  this  reafon  principa!ly»  and  nof 
upon  the  matter  in  law,  wat  the  fonjultation  atoard$d\  for  he  had  forceaffd  his  time.  2  Roll.  Rep.  270^ 
liilL  20  Jac  B.  K*.  the  churchwardens  of  ...  .  In  fuch  caJc  the  tenant  maft  be  chatged,  and 

Vol.  Xy\U  tf  i»  M 


574  j^rofii^itfom 

Bot  the  owaer,  and  die  fn^ftiflg  that  the  lands  were  in  the  occopatioB  of  the  tenant,  taA  that  huBtif 
4i4  not  inhabit  theiCy  is  •  good  foggcftioa  for  a  ^ohibiiioa.  4  Mod.  14s.  Ttin.  4  W.  Jk  M. 
B*  R.  Anon. 

[4«  A  mair  cannot  be  chargedj  in  the  pariQi  where  he  inha1»tS| 

fir  land  which  he  has  in  another  parijby  to  the  reparation  of  the 

church  ;  becaufe  then  he  may  be  twice  charged  ;  for  be  may  be 

eharged  for  it  in  the  parifh  where  the  land  lies.     P.  16  Ja.  £^  R. 

Sir  H.  BtJTLER  againft  Refolved^  and  prohibition  granted. 

Co.  5.  Jeffrey,  67.] 

f  575  3         [5*  ^^  *  P^^^^  chapman  takes  a  Jlandini>  for  a  rent  in  the  wafts  of 

S.P.4Mod.  manor  within  the  market  for  2  or  3  hours  every  market-day^  ttfdl 

I w'  Zm'   ^^  commoditiesy  the  market  being  held  there  one  day  every  wttk, 

B.  R.  in  an  but  he  inhabits  in  another  parijhy  he  cannot  be  rated  to  the  repan- 

anoaymoiu    fion  of  the  church  for  this  ftanding.     M.  20  Ja.  B.  R.  between 

**^  HoLLYNEs  and  the  churchwardens  of  Kettering  in  Northaoip- 

tonfhire ;  refolved,  and  prohibition  granted  accordingly.] 
Theat^-ntf.  [6.  If  a  citi/.en  of  London  ereEls  a  houfe  in  the  parifh  of  A.  il9 
Wof  Janda  i^gH  there  in  the  time  of  the  ficknefs  in  London,  and  has  not  any 
tiotts,  b  no  1^^^  *^  ^c  parifh,  and  after  he  is  ajfejfed  20/.  for  the  reparation 
cwfcofpio-  of  the  diurch,  nvhere  others  who  have  100  acres  of  land  in  the  lame 
a  rS"'r  P*"^  t^  ^^  ^^*  y^^  J™^  prohibition  (hall  be  granted  upon  fait 
463.-^511/  for  the  20 s.  in  court  chriftian,  becaufe  they  have  jurifdidion  of 
qoseieojKMi  the  thing;  and  therefore  may  order  it  according  to  their  law* 
th?Mr!flr    ^*  5  J*"  ^'  ^'^  Robert  Lee's  cafe,  per  Curiam.] 

that  tbtfanfikners  em^ht  f  bt  rattd  ateordmg  to  the  ntalmfftbtirjheep^walkii  and  mat  0ftbtk'JJ»mM  w 
tat/a^    aRolLR.  463. 

A  Ijbel  waa  [7.  If  there  be  a  chapel  of  eafe  in  a  parifh,  and  fome  part  of  the 
g?"??  ^^*  parifi)  have  ufed  time  whereof  memory,  &c.  alone y  without  ethers  c£ 
of  B.  a  Yin  Ac  parifliioners,  to  repair  the  chapel  of  eafe,  and  there  to  hear  fer» 
in  the  parifh  vicCy  and  marrjy  and  do  all  other  things y  but  only  they  bury  at  the 
^tfimT/tt  ^"^^^  churchy  yet  they  (hall  not  be  difcharged  of  the  reparatioQ 
parochial  of  the  mother  church,  but  ought  to  contribute  to  it;  for  the 
thwrcb.  B.  chapel  was  ordained  only  for  their  eafe.  M.  13  Ja.  B.  between 
•(lE  w'*"^  rfic  Wardens  of  Ashton  and  the  inhabiunts  of  Castle  Bromige. 

ibeyhadm      ••   1        «     t»  t 
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and  parochial  ritOy  and^tuX  they  repair  their  cvm  ehapet^  and  that  rmhmthidethm  tmt  rf  mead  iky 
kaite  heek  djchmrfied  of  tht  repair  of  the  parochial  chart  b  of  A*  The  Court  granted  a  ptohibtooo»  and 
orderrd  the  plainciflfs  to  de(;)aiv,  who  declared  that  they  bud  in  B.  a  chapel  parochial  or  chotch  af  B. 
wichHi  the  pariih  of  A*  where  time  out  of  mind'  have  been  a  body  of  a  church,  chancel,  belhj  aad  oB 
^herparoeHtd trophiety  and  devmefrvlceandfacramentsy  and  a  difiiah pentmbalatioaafB*  and  A.  kniSf, 
And  diat  the  inhabitanta  of  B.  ne^nr  taemt  to  the  church  of  A*  war  have  they  aaj  Jhatt  there^  and  ihaK 
they  have  diftind  churchwardens ;  and  aiait  m  ether  ttfe  of  the  chureh  or  charcb^yari  of  B«  hmtfer  band 
wbfy  and  tliat  time  oat  of  mind  they  have  repaired  their  parochial  chapei  of  B.  and  the  iahahitaaftiof  A. 
have  bc(  n  exempted  from  that  chaise,  and  ratioae  inde  dieinhabitanis  of  B.  hare  time  eat  of  mind  ka 
difchax^l^cd  froin  repairing  the  church  of  A.  and  yet  have  the  defendants  libdkd  againft  them  to  nepor 
ity  ftc  The  defendants  demurred ;  it  was  in£Aed  for  the  phfhtiff,  ift.  That  a  prelcripdoa  gcnenly^ 
inthout  fliewing  uiy  caafe  to  exempt  them  ftota  repair  of  the  parifii  chuich,  is  aoc  good  {  fer  of  cammM 
right  every  parilhioner  is  liable  to  it.  adly,  As  to  what  is  (aid,  that  they  repair  jhcir  own  paradul 
cLipd,  that  cannot  be  a  fafficient  caaiby  becaofc  it  is  for  their  own  tjdt ;  and  thMbie  caooot  tit> 
charge  them  from  what  they  are  liable  to  of  common  right.  3dly,  If  there  is  any  foch  cvAomi  it 
might  be  pleaded  in  the  fpiricual  court;  and  this  by  the  ezprefs  words  of  the  ftatace  circaasfpede.  ^iriij 
w.  de  ccckiia  lUfcooperu  vel  temiterio  ofon  clauib  non  jaoet  frahifaitio.  It  was  admitted  on  the  ote 
lidc,  that  a  genenl  prefcription  to  be  dilcharged  Irom  repairing,  Ice  la  not  good  ;  but  bese  is  a  psd 
caufe  il^ewod,  (via.)  want  of  feau  in  the  parochial  church,  and  not  going  thi^cr,  ttnkla  m  boiy ;  mi 
this  mj|^t  hate  a  feafooahk  commciicencnt,  a»  bj^  a&  j^recmeat  upon  thcBuUiipl|bg  d»  honfes  ia  1 ' 
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p«ri/h,  znA  its  growing  more  populous  j  bcfu'es,  here  is  a  cufVm  allcj:c(l;  and  though  the  repairt 
of  chuichcs  is  cxprefyty  within  the  ftatutc  circumfpcdc  agatis,  yci  when  a  cuilom  is  in  queftion,  it  it* 
a  trirpoial  matte,  and  muf(  be  tried  in  the  lempoial  cuurrs,  Uxaufe  their  law  and  the  common  law 
diifo-  in  the  ciTence  ofcuiloms  ;  and  the  Court  waa  of  this  opinion,  fo  adjudged  that  prohibition  lies* 
And  the  Coutt  advifed  the  defendant  to  take  .(ine  upon  the  cultcm.  2  Lev.  i85.  HIU.  %i  Sc  29 Car.  2« 
B.  R,  Wife  V.  Crceke. 

[8.  Sc  in  tiie  faul  cafe,  if  th^  inhabitants,  who  ufe  to  repair  the  r^  -^>—  -^ 
Ch^^el,  pr^fcribe  that  they  time  whereof  memory,  &c.  hm^e  ufed  to  ^^'-  ^9o- 
repair  the  chapel y  an.!  ratione  inde  have  been  difcharged  of  the  repara^  ^Jk^^^'^'^ 
tion  of  the  mother  churchy  yet  this  fhall  not  difcharge  them  of  the  fir  repairs  af 
reparation  of  the  mother  church  \  becaufe  it  is  not  any  direcl  pre-  the  church 
fcription  to  be  difcharged^  but  it  is  ratione  inde  :  fcilicet,  of  the  re-  ^^V^''  }^ 
paration  of  the  chapel.   M.  13  Ja,  B.  in  the  faid  cafe  of  Ashton."]  for  a  ^oM- 

bicion,  that 
Uuy  art  a  parochial  choptl  in  artcfter  parijb,  *«</  that  the  Inhahitarts  of  the  chafelry  have  time  out  of  mind 
kad  a  fiorvchial  xhapel,  and  divine  Jervicc  ard  JacramentSy  &Ck  and  hate  vjtd  to  he  exempted  from  the 
repair  of  the  parochial  church,  bells,  &c.  in  LonfdtratJon  that  they  have  heen  charged  to  the  repair  of  their  ' 
*  fifVff  chapel,  and  that  they  have  repaiied  the  fame,  &c.     And  the  prohibition  was  granted.  2  Lev.  io2« 

Pafch.  %o  Car.  2.  B.  R.  Brown  v.  Palfry 3  Kcb.  286.  325.  S.  C. — ^^..-^By  reafon  of  i«^ 

pairing  a  chapel  of  cafe,  that  he  had  been  time  out  of  mind  exempted  from  contributing  towards  the 
repairs  of  the  church,  was  held  a  good  prefcription.  Freem.  Rep.  468.  pi.  644.  Trm.  1678.  Wife 
^,  Green* 

A  prohibition  was  moved  for.  The  I.hc!  wz^fr  rata  totvards  the  repair  of  a  church  \  it  y/^Lifuggef' 
ted  flat  they  had  ufed  to  repair  a  clapil  a  tempore  cujus.  Sec.  hue  forafmuch  as  they  had  not  alleged  it  ra 
i«  a  chapel  that  had  all  parochial  rUes,  the  prohibition  was  denied  ;  for  if  but  one  is  omitted  (as  burial) 
fK>  prohiutioD  (hall  go,  and  therefore  they  were  aovifed  to  amend  the  fuggcAion.  Comb.  132.  Trin* 
J  W.  &  M.  in  B.  R.  HuHey  vJ  CafTock. 
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[p.  If  the  chapel  be  3  miles  dijtntit  from  the  mother  churchy  and 
the  inhabitants  nvho  ufed  to  come  to  the  chapel  have  ufed  always  to  rC" 
pair  the  chapel^  and  marry  and  bury  there,  and  never  within  60  years 
^vere  charged  to  repair  the  mother  churchy  yet  this  is  not  any  caufe 
to  have  prohibition,  but  they  ought  to  foew  in  the  fpiritual  court 
their  exemptiony  if  they  have  any,  upon  the  endowment.  Hill. 
8  Car.  B.  R.  per  Curiam,  prohibition  denied,  it  being  moved  by 
Mr.  South.] 

[lo.'If  a  man  be  fued  in  the  fpiritual  court  for  reparation  of  See(K)pK 
the  church,  no  prohibition  fiiall  be  granted  upon  a  furmife  that  3*  <^ontra. 
other  perfons  have  land  within  the  pariJJjy  who  ought  to  be  charged 
with  rfic  reparation  of  the  church  as  well  as  himfelf,  and  are  not 
-charged  with  it  5  for  if  this  be  true,  it  is  a  good  plea  there,  and 
if  they  do  not  allow  it  he  ought  to  appeal.  Tr.  9  Car.  B.  R.  be- 
tween Per  Curiam,  and  prohibition  denied  accordingly.] 

[11.  If  the  men  inhabiting  in  a  chapelry  prefcribe  to  be  dif charged  Sec  pi.  7  and 
time  whereof  memory  of  the  reparation  of  the  mother  church,  and 
they  are  fued  for  reparation  of  the  mother  church,  a  prohibition 
lies  upon  this  furmife.     Hobart's  Reports,  92.] 

1 2.  A  libel  was  for  a  XTXzfor  repairing  the  church.  The  defend- 
ant yJ/g-^^f  J,  I  ft,  *That  his  lands  were  over^vahedy  viz.  lool  per 
annum  when  they  were  worth  but  60 1.  2dly,  That  there  was  a 
cuftom  in  the  parifli  that  they  ought  not  to  be  rated  after  the  value 
of  their  houfes  and  lands,  but  only  according  to  the  value  of  their 
j!6f^»walks.  As  to  the  firft,  all  the  Court  except  Whitlock  re- 
folved,  that  the  rates  ought  to  be  according  to  the  value  of  their 
lands }  and  therefore  the  valuation  thereof  properly  belongs  to 
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themfelvcs ;  and  the  church  being  the  houfe  of  God^  a  coftom  is 
prejudice  of  the  repairs  thereof  is  Toid»  for  of  commoD  right 
houfes  and  all  lands  are  chargeable  to  it.  And  the  Court  ordem 
him  to  fuggeil  the  cuftom,  and  omit  the  value,  and  then  they  would 
confider  whether  a  prohibition  ihould  go.  2  RoU.  R.  463.  Midu 
22  Jac.  D.  R.  Holland  ▼.  Kirton. 

13.  It  was  fuggefted  for  a  prohibition,  that  there  was  a  coftom 

in  the  parifh  that  the  parifliioners  (hould  be  rat€d  towards  repair 

of  the  church,  fo  that  fuch  tax  be  in  proportwn  to  the  tax  fro  <&- 

$mno  rege ;  and  that  the  tax  there  for  his  lands  to  the  king  was  hut 

2/.  and  yet  he  was  rated  to  the  church  5/.     Per  Cur.  this  is  a 

Spiritual  matter,  and  ought  to  be  tried  in  the  fpiritual  court*   And 

fo  a  prohibition  denied ;   but  if  any  thing  is  oflFered  in  proof, 

which  is  allowable  by  our  law,  and  they  will  not  allow  of  it,  in 

fuch  cafe  a  prohibition  ihall  go.     Befides,  it  is  notjbewn  wiatfirt 

of  tax  this  tax  pro  domino  rege^  which  he  mentions,  »;  but  it  is  utter* 

fy  uncertain.    And  afterwards  a  confultation  was  awarded  by  tiie 

whole  Court.    Lat.  217.  Pafch.  3  Car.  Longmore  t.  Churchyard. 

^[577]       14.  In  a  prohibition  it  was  the  opinion  of  the  whole  Court,  that 

fiJl'  *"t*    ^^  *  church  be  fo  much  out  of  repair ^  that  it  is  neajfarj  to  puU  it 

s.  c.  Mod.   ^<^^^>  ^^^  tliat  it  cannot  be  otherwife  repaired,  then,  tipom  a  gtm^ 

a36.  pi.  %,    ral  warning  given  to  the  pariihioners,  thi  major  part  of  the  pa* 

Anon.  And  rifliioners  then  meeting  according  to  fuch  notice  maj  make  a  ratt 

iaid,  ithatin  fi^  pulling  down  of  tlic  church,  and  building  of  it  upon  the  old 

cafe  of  a      foundation,  and  for  making  of  vaults  where  neceflary  (as  they 

church't  be-  ^^j^  in  this  church,  byreafon  of  the  •fprineine  water)  and  thonrh 

jDgfomuch     .  I      «  •   1  r  '       r  -1  r^    1   •  11  ^i.-  ^-^ 

oiicofrep^r,  ^^  f^t:e  be  higher  than  the  money  paid  for  doing  all  tms,  yet  it 

thebifltop's   is  good,  and  the  churchwardens  are  chargeable  for  the  overplus, 

pro«c?"^    they  not  being  able  to  compute  to  a  (hilling.     And  that  if  any  of 

againft  the     the  parifhioners  refufe  to  pay  their  proportion  according  to  the  ratr^ 

whoie  pariih  thcy  may  be  libelled  againft  in  the  fpiritual  court ;  and  if  the  ftM 

lemdr^'*^      tf//<f^/  the  rate  to  be  pro  reparatione  eccief$£  generally,  though  in  ftri£l* 

andthat'ifa  ncfs  eccLfia  contains  both  the  body  and  chancel  of  die  churchy 

church  be     yet  by  the  Opinion  both  of  the  Court  of  C.  B.  and  of  the  Ezdie- 

^%r\A     ^^^^>  itjhall  be  intended  that  the  rate  was  only  for  the  hodf  ^  the 

incrcafedy  fo   church ;  but  In  this  cafc  it  was  made  appear  clearly,  that  the  rate 

*^  '//••'-    was  only  for  the  body,  and  that  the  minifter  was  at  the  charge  of 

^^fthaZa    ^^  chancel.     And  both  Courts  agreed,  that  when  a  prohilntion 

larger  is  movcd  and  defired,  on  purpofe  to  ftop  fo  good  a  work  as  the 

€burck,  the    building  a  church,  the  Court  will  not  compel  the  parties  to  take  iffue 

of  the  pariA  ^'P^^  the  fuggejlion^  when  upon  examination  they  find  it  tobe  raUet 

nuy  raife  a    and  therefore  will  not  grant  a  prohibition ;  for  if  the  rate  be  un- 

Siax^r'^^t   duly  impofcd,  the  partv  grieved  hath  a  remedy  in  the  fpiritual 

M  w3i « *  *  court,  or  may  appeal  if  there  be  a  fentence  agaiaft  him.    Aficr- 

the  repairing  wards  the  Court  of  B.  R.  was  moved  for  a  prohibition  in  this  cafe, 

tbe^fcnV  ^^^  ^^  ^^'^^  denied.     So  that  in  this  cafe  there  was  the  opinion  of 

of  every  pa.  ^^  the  3  courts«     2  Mod.  222,  223.  Pafch.  29  Car.  2.  in  Scacc 

riDiioner  >•    St.  Mary  Magdalen  Bcvmondfey  church  in  Southwark. 

Ory,      '  1 5.  A  libel  was  in  the  eccleiuftical  court  of  Hereford  againjibe 

par/on  impropriate,  to  repair  the  chancel  of  Btadwarden.     Upon  X 

/uggf/h'c:ij  that  one  jfn  S.  had  a  feat  there  time  out  of  mind  for  M^ 

vsA 
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and  his  family,  and  privilege  of  burial  there^  and  that  hi  time  otit 
rfmiiid  bad  ufed  to  repair  the  chancel,  a  prohibition  V'sis  granted, 
oecaufe  this  is  a  prefcription  triable  at  common  law.  Freem. 
Rep.  300.  pi.  360.  Trin.  168 1.  C.  B.  Anon. 

1 6.  The  plaintiff  being  ^1/  in  the  ecclefiaftical  courty^  repairs 
wftbe  church  fuggejiedy  thst  he  had  built  an  iJU^  and  repaired  it  at  bis 
0fvfB*chargeSj  and  moved  for  a  prohibition.  Cur.  unlefs  it  be  fug- 
gefted,  that  he  (its  in  the  ifle,  and  hath  no  benefit  of  the  navis  ecc/e^ 

J^^f  there  is  no  caufe  for  a  prohibition,  for  a  man  may  build  an 
iile  for  his  conveniency.  Freem.  Rep.  301.  pi.  363.  Trin.  i68i. 
C.  B.  Weeks  v.  Oxenden. 

1 7.  Prohibition  was  prayed  to  the  confiftory  court  of  London, 
becaufe  fuit  there  was  againft  the  mailer  and  wardens  of  the  com* 
pany  of  -*-..  for  a  tax  impofed  upon  the  hall  of  the  faid  com- 
pany for  the  repair  of  the  parifli  church ;  and  it  was  fald  that  the 
tax  is  not  impofed  upon  them  in  their  natural  capacity,  but  upon 
the  lands  of  the  body  politic.  Per  Cur.  a  prohibition  (hall  not 
iffue ;  for  the  land  of  the  company  are  chargeable  to  the  repairs y  and 
the  fpiritual  court  (who  has  the  conufance  of  the  matter)  has  no 
other  procefs  than  citation,  which  cannot  be  executed  upon  an  ag« 
gregate  corporation,  which  is  not  vifible  in  law  j  ergo  the  citation 
of  necefHty  ought  to  ijfue  againjl  the  officers  of  the  corporafwny  to 
wl)omit  belongs  to  pay  the  tax,  and  allowance  may  be  made  to 
them  upon  their  account.  2  Jo.  187.  Hill.  33  &  34  Car.  a.  B.  R« 
Thursfield  v.*  Jones. 

18.  Libel  was,  that  the  church  and  chancel  of  D.  were  outofre^  *  f  J78  ] 
pair^  and  that  the  churchwardens  -made  a  rate  upon  the  inhabitants  1*^®***  *3- 
fw  the  reparation  ofboth^  and  that  they  accordingly  had  repaired  both^  ^}  Prji^**!^ 
and  beautified  the  fame  with  ornaments.     It  was  fuggefted  for  a  pro-  Rooie.— 
hibition,  that  of  common  right  the  chancel  (hould  be  repaired  at  ?^: '^5* 
the  fole  charge  of  the  parfon ;  and  that  rates  for  repair  ofaparijb  ofPicrcTv!* 
church  fbould  he  made  by  the  parijbitmersy  or  the  major  part  of  them,  Proufe.— . 
mnd  not  by  the  \  churchwardens  alone.     And  by  Holt  Ch.  J.  by  the  fj^^j^^^?^' 
civil  and  canon  Jaw  the  parfon  is  obliged  to  repair  the  whole  church,  c^fe,  and 
^nd  it  is  fo  in  all  chriftian  kingdoms  but  in  England ;  for  it  is  by  there  the 
the  peculiar  law  of  this  nation,  that  ♦  the  parifhioners  are  charged  ^^^t^^l^  ^ 
with  the  repairs  of  the  body  of  the  church  j  befides,  tliis  is  one  cieotcuftom 
entire  rate  as.  well  for  repairing  the  chancel,  to  which  the  parifli-  in  the  faid 
iOners  are  not  liable,  as  for  repairing  the  church  to  which  they  are  JJe  ^J^,^** 
liable,  fo  as  it  cannot  be  diftinguiflicd  how  much  was  aflefTed  to-  bg  the  in* 
wards  the  repairs  of  the  one.  and  the  other  feparately  j  and  for  fide  of  the 
thefc  reafons  a  prohibition  was  granted  generally  to  die  whole  J^^^J^^- 
fuit  upon  this  rate,  though  it  viras  very  much  infifted  on  the  other  the  church- 
fide,  that  the  prohibition  might  go  quoad  the  rate  for  repairs  of  wardeni  ae 
the  chancel  only.    Carth.  360.  Mich.  7  W.  3.  B.  R.  Hawkins  ofVhe*^^- 

Y.  Rous*  crs  and  oc- 

.  cupien  of 
honfa  Within  ths  parifli  by  a  rate  to  be  mnde  with  the  coofeat  of  the  major  part  of  the  parifliioiicrt 
having  refped  to  the  annpal  value  of  the  houfes,  that  the  chancel  wanted  reparation!  and  omamentSy 
and  that  the  cburchwardent  with  conlenta  kQ.  made  a  rate  conSrmcd  by  the  bifliop,  whereby  the  de^ 
ftmdmvt  fMi  ratti  17/.  1  i.  fur  mill  nd  ratkSf  within  the  faid  patiihy  which  was  hit  dne  'proportion 
according  to  the  yearly  value  of  the  houfe*  there,  and  that  he  had  not  paid  the  faoiP.  The  defsndanc 
denied  the  cuftoniy  which  wm  found  for  the  plaintifT,  but  for  the  defendant  it  wa«  found,  that  the  rass 
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was  not  iosade  by  the  major  part  of  pari iKi oners.  Per  Curiam,  wifl'^ut  a  fj^clat  cnjhm  th^  fi^rifibetri 
are  net  to  repair  the  chance/ ;  the  parlLn  is  bound  i©  do  it  of  common  ri  »ht  j  but  vtfhrrf  a  tnrfs^al  interit-^ 
0nce  h  to  he  charged  By  a  particular  csfiom,  the  cburch'soardent  wuft  hrhr  tie  drf-ndmtii  taithin  tht  ujttm^ 
otherwife  it  is  not  good  j  for  it  is  the  cu^om  that  gives  the  jurirdi::tion  :  now  'm  this  cafe  the  cAo^ 
was  alleged  for  owners  of  houfes  to  repair,  and  they  have  rated  the  ds^cnd^n:  as  o.iner  of  a  mUl,  vfaid) 
cannot  be  intended  a  houfe  \  for  in  a  praecipe  quod  reddat,  a  mill  cannot  be  de:T>end=d  by  the  oase  of 
domus,  but  it  muft  be  de  moiendino.     Adjomatur. 

■I-  Libel  was  againft  the  piriih  for  not  paying  a  rate  made  by  the  churchwardens  only,  and  this  being 
foggeded  for  a  prohibition,  and  ihat  by  the  law  the  m.'jor  part  of  the  pari:h  ra^fl  join^  it  vas  fai<f  by 
Twifden  J.  that  perhaps  Mtnore  of  tbt  far'^fij  tvcuid  come  to^fth<r  ^  to  which  it  wt-  fald  by  thccesafet 
for  the  prohibition,  that  if  that  did  appear  it  would  be  fomeihii  g.  Mod.  79.  Mich.  X2.  Car.  i«  D*  R* 
Anon.  < S.  P.  per  Cur.  Vmt.  367.  Trin.  35  Car.  B.  K.   'Ibursficld  v.  Jo«scs. 

The  fpiritual  court  may  compel  the  pari&ioners  to  repair  tHeir  parzih  church  if  cut  of  repair,  tsJ  siy 
txcomHunieafc  every  rne  till  it  he  repa'irt'dy  and  fuch  as  are  willing  to  cjntribote  mafl  be  abfialved  tiH  tKa 
greater  parr  of  them  agree  to  afiefs  a  tax,  but  the  Court  cannot  aflefs  them  towards  it  \  per  Nottb  Ch.  J. 
to  which  the  others  agreed,  and  that  the  churchwardens  cannot ;  for  none  but  a  par't^.-nerr  can  ixpote 
a  tax  ;  but  the  greater  part  of  the  parish  may  make  a  by-law,  and  to  th'n  pu^pofe  they  are  a  cor):critioa; 
hut  if  a  tax  be  illegally  impofrJ,  as  by  a  ^  commf/HoHfrotn  the  hifiyyp  to  the  parfon  and  f^m?  of  tht  pi- 
ri/hioners  to  aflefs  a  rax,  yet  if  it  hi  ajfented  i«,  and  confirmed  by  the  major  part  of  toe  parjoiimn^  diej 
in  the  fpiritual  court  may  excommunicate  fuch  as  refufe  to  pay  it.     Mod.  194.  Mill.  z6  it  z'  Car.  1. 

€•  B.  pi.  a 5.  Rogers  v.  Davenant. S.  P.  And  J  a  prohibition  was  granted  to  a  lijd^atix 

made  by  fome  pariihioners  by  virtue  of  a  commiflioa  fro.ii  Dr.  Exton  the  chjncellor  of  Londoa, 
becaafe  that  way  of  taxation  by  commiHioners  is  agalnft  law;  and  though  the  fp itituai coert naf 
compel  the  parifhioners  to  make  a  tax,  yet  they  cannot  conllitute  commiinoners  to  make  one*  FcceiB> 
Rep.  2B6.  pi.  330.  Hill.  1674    Anon;  but  feems  to  be  S.  C. — S.  P.  2  Mod.  2:;.  Pafch.  acC^.i. 

in  the  Exchequer  by  North  Cb.  J.  iaid  it  had  been  lately  ruled  fo  In  C.  B. S.  P.  by  Ha'tCL  J. 

J2  Med.  328.  Mich.  12  W.  3.  and  that  the  fpiritual  court  may  excommunicate  for  not  meedngud 
making  a  rate  \  and  that  though  one,  who  fues  in  the  fpiritual  court,  omtt  in  bis  i'lhel  amy  matter  tohkh 
would  make  agairfi  him,  as  was  done  in  the  principal  cafe  there,  vi«.  that  the  rats  naa  made  by  tbs 
commilijooers  of  the  ecclefiaftical  court,  yet  tbey  of  the  other  file  tMyjugg<f  it, 

• 

PNoy,  131.  ip,  LiM  in  the  fpiritual  court  for  not  faying  a  parijb  rate  fa 
Ch*reh'  ^*  ^ft^trs  of  the  churchy  and  fuggefted  for  a  prohibition,  that  all 
wardens' of  parifli  ratcs  were  to  be  by  majority  of  parijhioners  ,•  and  that  every 
Hobieton.  rate,  after  it  is  collefted,  becomes  void ;  and  that  this  rate  wai 
^^^"  " .     not  by  a  majority,  &c.  and  that  the  fuit  was  to  pay  this  in  pur- 

jnifprintcd,     ^  J      ^      J      ,j'     ^         ,,  „    i  i  /-  n^     »t  t*    f 

and  Oiould  luance  of  an  old  rate  collected  many  years  before^  ret  Holt,  bae 
be  136.  and  the  fuggeftion  recites  an  ancient  rate,  which  they  fay  was  to  be 
Ure'^^wfe.  *  ftanding  order  for  all  times  to  come ;  and  that  they  have  coo* 
It  was  agreed  firmed  that  rate,  and  that  the  libel  is  for  want  of  a  new  payment 
in  both  the  according  to  it,  and  cited  Noy,  ||  131-  $  126.  in  point,  forapro- 
fuch  nte  U  hibition  in  this  cafe,  and  faid,  that  all  that  the  fpiritual  court  can  do, 
not  good  to  is  to  make  an  order  that  the  church  be  repaired,  hut  mt  toetSepa 
bind  the  in-  quantum*  A  prohibition  was  granted*  12  Mod.  327,  328*  Mich* 
^'i!T.:     iiW.a.Blaakr.Newcomb. 

faid  in  the  firft  cafe  that  it  ia  good  by  way  of  diredion  how  and  bovr  moch  fluU  be  levied* 

C  579  ]  ( I )     Reparation.     [Cbapel  of  EafcJ\ 

SeeCH)  pi.  [i,  tF  there  be  a  parochial  church  and  a  chapel  of  cafe  in  Ae 
Nov'  41.  isixo^  parifh,  and  the  chapel  of  eafe  bad  time  whereof  memory 

Church-*  •  all  fpiritual  rites  except  burial,  and  this  has  ufed  to  be  done  in  the 

warden  of  church  p^fochial,  and  becaufe  they  noho  have  ufed  to  go  to  the  chafd 

cafe'anVre-  ^f  ^^>  ^^^  ^^  time  out  of  mind  to  repair  a  pari  cftbe  wall  of  tht 

povti,thatby  churchward  of  the  parochial  church^  and  in  confideration  thereof,  auJ 

the  better  becaufc  thofc  who  are  of  the  chapel  of  eafe  have  ufed  time  out^ 

^Tc^Jn  ^^'^^  ^^  repair  the  chapel  of  cafe  at  their  own  cofts,  they  have  been 

thepi^crip*  time  out  of  mind  difcharged  $f  the  reparation  of  the  parochial  church. 


This  is  a  good  prcfcription,  and  there  if  they  are  fued  in  the  fpiri-  tion  was  not 

tual  court  to  repair  the  parochial  churchj  a  prohibition  lies.     Tr.  •J*^  i J'^ 

15  Ja.  B.  R.  between  the  inhabitants  of  the  parifli  of  Stratford,  (^  ^^ 

and  the  inhabitants  of  the  chapel  of  eafe  of  Luddington,  probi-  not  be  a  dif- 

bition  granted,  and  then  was  ihewn  a  precedent.  P.  44  El.  Rot.  417.  ^  ^  ^ 

between  Marshall  and  Ashlet.    Prohibition  granted  for  the  paridiionent 

chapel  called  Deusford  aeainft  the  parifli  called  Kingstead.]  for  Popham 

"=>  ^  •'         faid,thattht 

ajfertt  is  not  r^qutfite  to  build  a  chapel  of  etfe ;  and  then  the  ordinary  and  the  pariih  cannot  chaz]ge  th« 
parifliioners  with  grearer  charge,  yet  now  it  was  ordered  rhat  a  prohibition  be  granted,  and  that  defendants, 
iF  they  picafe,  might  demur  opoo  it.  And  cites  5  Jac.  B*  R.  a  Derbyfliire  cafe,  where  a  prohibition  ia 
focb  cafes  was  denied. 

Though  a  man,  &c.  time  out  of  mind  has  repaired  a  chapeJ,  yet  if  it  be  not  a  fredial  thapely  bavSfl^ 
chapel-wardeos  belonging  to  it,  *tis  no  reafon  to  exempt  him  from  a  church-rate  to  repair;  aadif  iMi 
repairs  lej%  than  bis  froftcrtion ,  it  may  be  a  ^ucftioo^  if  it  ought  to  difchargt  him.  Per  Holt,  Fair.  Ift8« 
Hiil.  I  Ann.  B.  R.  Anon. 

[2.  If  a  chapel  of  eafe  has  ufedi  tempore,  &c.  to  have  all facramentt 
except  burial^  and  the  inhabitants  within  the  chapel,  alfo  always  have 
repenred  the  chapel ^  and  prefcribe  in  confideration  of  '^s.  and  4  J.  per 
annumy  paid  for  reparation  of  the  mother  church  to  be  difcharged  of 
the  reparation  of  the  motlier  church.  If  the  inhabitants  of  the  cha* 
pel  are  fued  for  reparation  of  the  mother  church,  a  pmhibition  lies 
upon  this  modus.  P.  1 1  Car.  B.  R.  between  Fennblahd  AMD  Toys 
prohibition  granted.  Goosey  was  the  chapel,  and  Standford  the 
mother  church  in  the  county  of  Berks.  Tr.  1 1  Car.  B.  R.  in  the 
fame  cafe  the  prohibition  confirmed,  and  ordered  to  be  tried  at  the 
next  affiles.  But  Mich.  1 1  Can  a  confultation  was  granted  in  this  * 
cafe,  becaufe  the  prohibition  was  granted  after  Jentmce  in  thi 
J^iritual  court  thai  there  nvas  not  anyfuch  cufiomJ] 

3.  The  inhabitants  of  a  chapelry  wthin,  a  parijb  were  libelled 
againft  for  not  paying  towards  Repairing  the  paryb  church.  The  cafe 
as  appeared  upon  dbe  libel  was,  the  inhabitants  of  diis  chapelry 
bad  never  hitherto  contributed^  but  had  always  buried  in  the  nwthir 
churchy  till  /f.  %tVs  time,  when  the  bifbop  confecrated  a  burial^lace 
for  them  ;  in  confideration  whereof  they  agreed  to  pay  towards  the 
repairs  of  the  mother  church.  It  was  held  by  Holt.  Ch.  J.  that 
by  the  common  law,  the  parifliioners  of  every  parifh  axe  bound  to 
repair  their  church  \  but  by  the  canon  law,  the  parfon  is,  and  fa 
it  is  in  foreign  countries.  In  London,  the  pariOiioners  repair 
both  church  and  chancel,  though  the  freehold,  is  in  the  parfon^ 
and  it  is  part  of  his  glebe,  for  which  he  may  bring  an  ejedment. 
In  the  principal  cafe,  thofe  of  a  chapelry  may  prefcribe  to  be  exempt 
from  repairing  the'  mother  church,  as  where  it  buries  or  chrifiens 
within  itfelfi  and  has  never  contributed  to  the  mother  church  ;  for 
in  that'cafe  //  fhall  be  intended  co^eval,  and  not  a  latter  ere£tion  in 
eafe  of  thofe  of  the  chapelry ;  but  here  it  appears  that  the  chapel 
could  be  only  an  ere£tion  in  eafe,  and  favour  of  them  and  the 
chapelry ;  for  they  of  the  chapelry  buried  at  the  mother  church 
tUl  H.  8th's  time,  and  then  undertook  to  contribute  to  the  repairs 
pf  the  mother  church,  j  Salk.  164.  pi.  2.  Ball  v.  Crols. 

U  u  4 


j;^;^:^       (K)     Jurifdidion.     Reparation.     Ornaments. 

[i.  |F  a  man  be  raUd [or  the  ornaments  of  the  drndx^mrA^ 

r  '^        ^^  ^^^^  ^  ^  '^  '^  A**^^!  a  prohibidon  lies  i 

M  20  U  b""!    to  be  rated  for  them  acccrdi^  U^perJmalcSt^ 

f^r^lS?'  ,r  l^^-  ?^  ^  man  who  is  not  an  inhabitaiU  in  the  parifli,  but  has  land 
so  Jac.  "^^^^>  *s  r^iT/^  for  the  ornaments  of  the  church  aceoriing  u  tb$ 
ftT,;!*  fr  '  ^  P/;>^bition  lies ;  for  the  inhabitants  ought  to  be  nted  far 
S^f^:;.  '^"";  ^  M- 20  J?-  B.  R.  Per  Curiam.  RefolA  and  prohibid» 
"•"•"^  i,  granted,  this  bemg  moved  by  Maftcr  Yelrerton.  who  £ud  that  it 
perfonai        had  bccn  divers  times  fo  refolved.1 

only.  %  Roll.  J 

^?\*^  ^l^  ^J^'  *•  ^'  '''^a«<«'«  cafe,  and  feeos  to  be  S.  G— S  P   bv  tli«  ch.  T  t» 

I*  SJ5!.*  ,  ?*  J^*^  tiepar^ontrt  are  ma  rated  for  the  repandm  of  4e 
But  then  it   cnurch,  but  fome  are  and  fome  are  not,  and  thofe  who  are  tated 


P.^.j^.  i;4.  If  the  ^^^^  of  tj^  pariftionm  of  a  pari(h,  where  thae 
The  puiih  »^«  4  bells,  fl^«  /;&«/  /^^  A^/  ^^  „  fifyi,  3^//  a„d  a  cth  is  made 
1^^  ^/'^^•"g'y'  «»/ they  '«**'  -  r«/,>- ^^«,/  for  it  j  tljs  flrafl  M 
if^"C  t  {u^°^  thfjP^iftionen.  though  they  do  iotagre^  to  hi 
Intbepmih  *?'  othcrwiCp  any obftinatc perfoDs  may  hinder anr dune inteode«L 

ZTJ'^-  ni^t^  •'  **  ^'"  ^''^  ornament  of  the  churehf  I^h.  a  Car. 
*^./«-«**  ^  J  u '^^11  -,  P*""  Curiam.  Prohibition  denied,  it  being 
f^,^  moved  by  Maftcr  WUde.  This  concerns  the pariOiionen of  Br«)i2 
«cre,i»t      GKOTE  m  Worcefierflure.1 


der  dge  and  the  Court  fiid  »!.  l!^  \r!  L    J;.^  **"  *"*""  '^  •Z*")'  ^^i  «**«Bpoo  D*. 
P«>hibieio».  "^^"^  *"<»  «»  l"".  that  he  OoM  nAe  hi.  fuggeftiao*  Za  Oca  he  *o.Uhate  * 

ward's  crfe^BT*S.ir.«??,'^'w*;'.^'S-   3  Mod.  at,.  Prich.  +  la*.  ,.  STr.  Woo*. 
It  wa.  held  per  clJ  Ihat'  .h™.h  r*.'  ^^  *  ^-  ''•  ^-  ^^  C-  ^X  ««»«  ^  «H«art  ,.  Mafce(<M 

land.,  he  i.'^S.Se ,  ti  wS:^''u  ^T.  "n^^S^  l!]?  '»  *\»'"''^'  ^^  ^•f^'"*  "-*  ^ 
•erea«r,rf«,«„  irt^««C7X.»iL   "^  **  ***  beHswere  but  onameati,  it  w  beU,  tb«r 

• 

.J.LP'^  chuKhwardens  libeHed  for  a  rate  made  ft  r^»r  tit 
eburcb,  and  for  dvmdtng  the  church  houft  ('wbhh  did  mtbehnt  ft 

Wft^^  f  ^-^/^-^^.n-^^.  and  fir  iaiing  n^ chimes,  h  Vri 
IKS  ^'/  P™^«»tion>  that  tbe  things  mentioned  in  the  late 
are  jumbled  together,  and  f«ch  as  ue  not  cognizable  in  U»e  fpiri- 


^PwW^itloiu  •  t  s^^ 


tml  eCurt^  and  that  the  diimes  are  only  ornaments ;  but  it  was 
anfwered^  that  they  are  not  only  omamentg}  but  ufeful  and  con« 
Tcnient ;  and  a  prohibition  was  denied  per  tot*  Cur.  Lutw*  joj^. 
HilK  36  &  37  Car.  2.  C.  B.  Watkins  v.  Seyms^  &  Webb. 

6.  Rate  to  pay  for  omaments  in  proportion  to  the  yearly  value  See  (H| 
cf  rack/  and  mtUs  is  not  good.     5  Mod.  391.  Hill.  9  W.  3..  '^*  " 
Hawkinses  cafe. 

7*  A  prohibition  for  libelling  in  the  fpiritual  eourt  for  a  parlfli    [  581  ] 
nte  for  jnending  and  cleanfing  the  pariih  organic  was  granted* 
12  Mod.  416.  Mich.  12  W.  3.  B.R.  Anon0 

8.  A  rate  was  made  at  a  veftry  /or  hmlding  of  a  gallery ;  and  for 
jiefufing  to  pay  his  part,  a  pariihioner  was  fucd  in  the  fpiritual 
court*  and  thereupon  he  now  prayed  a  prohibition,  becaufe  a 
pariih  could  not  be  tazed  for  the  building  a  gallery,  which  is 
ndtber  ufeful  nor  ornamental  to  a  church.  But  tms  was  no( 
much  regarded  by  the  Court.  10  Mod*  13.  Midu  9  Ann.  B«  &• 
Forte  V.  Buviere* 


(L)  In  what  Cafes  it  fhall  be  granted  for  a*  collateral 

Caufe. 

\x.  f  F  a  fuit  be  in  the  fpiritual  court  to  trj  the  loundscf  aparijh^  Sse  (t)  |k. 

^  a  prohibition  (hall  be  granted,  for  they  fliall  not  try  it.  i's^ifT]- 

Mich.  14  Ja.  B.|l.  Fisher  and  Chambbrlaimb.  ReiblTed  H.  rc^.  331. 

41  £1.  B.  R.  between  Piper  and  Barnabt.  Adjudged  and  prohi-  p>«  ?9<  a«* 

bition  granted.    H.  13  Ja.  B.  R.  between  *  Foster  and  Hyjdk*  "'r!lli"^i3* 

Adjudged.]  becaufe  th^ 

wonMtry 
the  bounds  of  a  pariih  ;  md  the  plaintilFiQ  the  prohihition/^rwA/yor  fiV/e,  that  theparfinage  Mr<opriai9 
€ame  to  the  crctvM  h  tbeflatute  of  JiJ/iiutmSf  and  that  fueen  Afary  iranitdit  to  a  corpontion>  who  iealU 
k  to  the  plaintiff  tot  a  certain  tenn»  but  did  mtficn  the  litters  fatentSf  nor  the  deed  of  grant  from  thm 
corporation  \  and  thereupon  it  was  denuirred  for  a  confultatiooy  for  this  was  reiolved  lo  Rep.  in  Dr« 
LjctfxzloV  cafe,  not  to  be  good.  And  Coke  Ch.  J.  faid,  that  they  would  have  the  letters  patent* 
•nd  the  deed  fliewn  to  them  a  latere ;  becaufe  for  the  default  of  pleading  tbeaiy  a  confultation  ihall  not 
be  granted -for  the  fpiritual  court  to  try  the  linoita  ol  the  pariih.    And  after  they  joined  iifue  by  confeat. 

S«  the  pUtintiff  fued  in  the  fpiritual  coon  for  tubes  againft  the  defendant  withm  the  patijb  ofC.  The 
defendant  faU,  that  the  tithes  are  within  the  farifi  ofA»  and  the  parfon  of  A*  eame  in  pro  intereje  ftd 
nnd  thereupon  they  proceeded  to  Jeraence^  and  that  was  given  agamfi  S»  vfho  now  fued  a  prohihition  j  ini 
the  queftion  w^$,  if  within  fuch  a  pariih  or  fuch  a  pariih  be  triable  by  the  law  of  the  land,  or  by  the 
law  of  the  church  ?  Wray  Ch.  J.  faid,  it  hath  been  taken^  that  it  is  triable  by  our  law.  Fenner,  the 
pope  has  notdiftinguiihed  pariihe5>  but  has  ordained  that  tithes  ihall  be  paid  within  the  fariih.  3  Le» 
s»9.  pi.  1S2.  Trin.  28  Eliz.  in  B.  R.  Straniham  ▼.  CoUingtoo.— -S.  C.  Cro.  £lia.  xzS.  pL  17^ 
H  prohibition  was  granted  ;  for  the  bounds  of  the  pariih  are  triable  at  common  law. 

The  bounds  of  pariihes,  though  coming  in  queftion  in  a  fpiritual  inatte(>  ihall  be  tried  in  the  temporal 
covrt.  This  is  a  nuxim  in  which  all  the  books  of  common  law  are  unanimous,  though  our  prtv 
Tincial  conftitutioos  exprefsly  mention  limits  parochiarum,  among  the  matters  quae  meie  ad  forum  eccle-i 
fiaflicum  pcrtinere  nofcuntu|-y  and  cjuse  non  poiTunt  ad  fcculare  forum  aliquatenus  pertJnere.  i  Gibil 
Cod*  259. 

The  reafoa  why  bounds  of  pariihes  are  triable  at  common  law,  is  becaufe  the  prefcrip tion  is  the  ground 
thereof)  oer  H^le  Ch. J.  and  per  tot.  Cur.  This  is  of  right,  and  not  to  be  denied  where  grantablc. 
5  Keb.  286.  Pafch.  20  Car.  a.  B.  R.  in  the  cafe  of  Brown  and  Bard  v.  Palfry. 

But  where  prohibition  was  prayed,  becauie  the  bounds  of  z  vills  In  the  pariih  of  A.  came  In  queftion, 
the  prohibition  was  denied  by  all  the  Court ;  for  though  the  bounds  of  a  pariih  are  not  triable,  the  hounds 
efa  W/  in  the  fame  pariih  ^e  tr'tablt  in  the  eccleiiaftical  court.  Lev.  78.  Mich.  14  Car.  a,  C«  B.  Pet^ 
kr  T.  Yalemao.    • 

[2.  If  a  vicar  of  a  pariih  libels  agaittjl  another  to  avoid  hisinftitu^ 
ikn  to  the  chvrch  of  D.  which  be  fuppofes  to  be  a  chapel  of  eafe 

apper«^ 


appertaining  to  hi^  vicaragei  and  the  defendant  fugg^s^  thai  D* 
is  a  fari/h  by  it/elf^  and  net  a  chapel  of  eafe^  a  prohibition  (hall  be 
granted)  for  they  (hall  not  try  the  bottnds  of  the  parifb^  Mich. 
14  Ja.  B.  R.  FisRER  V.  Chamberlaxme.  Adjudged  for  the  choidi 
of  Oakelt  and  Clapham  ;  and  yet  there  he  alledged  it^  fuhdoU 
litellando.] 

[3.  If  the  queftion  be  in  cpurt  chriftian,  whether  a  church  he  a 
parochial  church  or  but  a  chapel  of  ei^e^  a  prohibition  lies.  Tr. 
3  Ja.  B.  The  Wardens  of  St.  Sampson's  cafe  of  ComwaU.  P.  9 
Car.  B.  R.  between  Elie  Vicar  of  Alderburne  in  the  county  rf 
Wilts  and  Cooke.  Prohibition  granted,  I  beii^  for  the  vicar ; 
[  5^^  3  ^"^  upon  this,  ilTue  joined,  whether  they  were  feveral  parilhet, 
and  tried  by  vcrdidl  to  be  one  parifli*] 

[4.  If  in  a  parifh  there  be  a  chapel  ofeafe  and  a  vicar  thereof  iif 
tin3  front  the  parochial  church,  and  the  vicar  is  emhywed  ^  the 
tithes,  of  the  pariftfioners  who  are  .inhabiting  within  the  chi^l,  and 
the  vicar  fues  one  of  the  parifh  who  is  not  within  the  chapel,  and 
he  fays,  that  he  is  of  the  pariih  and  not  of  the  chapel,  a  prohi- 
*  bition  ihall  be  granted  ;  for  now  the  bounds  of  the  chapel  come  in 
queftion.  H.  15  Ja«  B.  R.  between,  the  vicar  of  the  chapel  of 
Boston  in  Cornwall  and  another  of  the  parifh  of——.] 

[5.  If  the  churchwardens  of  a  pariih  fue  a  vill  for  reparation  of 
their  church,  fuppojing  the  vUl  to  be  an  hamlet  witJUn  iheirpefrifij 
J  ',•*..— 1.  and  the  vill  [pleads^  that  it  is  a  pari/h  of  itfelfy  and  not  an  hamlet 
•  Foi.  X92.  of  the  other  *  pari(h,  a  prohibition  (hall  be  granted  \  for  now  the 
'^~w~  -''  bounds  of  the  pari/h  come  in  queftion.  Tr.  16  Ja.  B.  R.  be- 
tween Perry  and  Thomas  plaintiffs,  againft  •  Prohibittoa 
granted.] 
A  prohibi-  [6.  If  a  fuit  be  in  the  confiftory  of  Durham  yir  tithes  of  land 
£«r«rtcd*'  'y^*^?  '^  Berwick,  no  prohibition  (hall  be  granted  upon  a  furmyt 
iyaUrefur^  that  the  land  lies  in  Amerton  in  the  kingdom  of  Scotland,  and  not  in 
mift  that  he  Berwick ;  for  though  this  be  true,  yet  it  may  be  that  the  parfon 
dthwbydie  ought  to  have  the  tithes  thereof.  Tr.  1 1  Car.  B.  R.  between 
parfonof  D.  MoRTON  and  RosDON.  Per  Curiam,  after  a  prohibition  upoa 
df  landt  in  f^j^  fuggeftion  made,  a  traverfe  taken,  that  it  does  not  He  in 
S.  unlift  it  Amerton  in  the  realm  of  Scotland,  a  confutation  granted ;  an<t 
*fpf€n  m  it  feeros  it  was  partly  in  refpedl  to  the  faid  realms  of  Scotland  and 
'm^TtWit  England  in /w«/2^/j/^.] 

tnal  court ;  for  they  there  ihall  not  be  judges  of  the  bounds  of  die  pariih.    By  the  Coflit.    Nof,  147* 
Philips  ▼.  Slacfce,  cites  5  H.  5.  10.  21  £.  4.  24. 

[7.  If  a  man  who  has  land  bv  defcent  fues  another  in  the  ecde- 

fiaftical  court ySr  calling  him  bayard,  a  prohibition  ihall  be  granted; 

for  it  tends  to  temporal  diHnlieritance.     M.    3  Ja.  B.  R*  per 

Curiam.] 

If  a  fuit  he        [8.  If  a  man  fues  for  a  legacy  in  the  fpiritual  court  againft  an 

ia  the  fpiri-    g^^cutor,  and  he  there  pleads  that  he  has  not  affets  but  for  debu  :  if 

for  a  inaiter  the  court  difallows  this  plea,  a  prohibition  ihall  be  granted.  Pafch. 

whereof ihcy  i^  Ja.  B.  R.  between  Singleton  and  Wade.     A  prohibitioa 

SfatoS  g""«d  accordingly.] 

therein  a  plea  Is  pleaded  which  is  triable  at  the  common  law,  yet  flT  they  will  allem  the  fke^  th^  ihall 
ha\-e  jdfifdiAion  thereof,  and  try  It;  otberwife  a  prohibition  lies.  Agreld  pet  Curiam.  Cro.  £•  595* 
pi.  1%.  Mich.  ^  &  40  £liz.  C.  B.^  in  the  cafe  of  Somsrfet  v.  Markhaai. 


If  goo<l|  arr  df^ufed  to  S»  as  fin  and  heir  af  A,  and  B.  fues  the  executon  !n  the  rpirttual  couTt  for  the 
gords,  and  the  (Xxutcnfay,  that  B»  h  rot  fen  and  be'ir  9f  A»  »od  thereupon  they  are  at  liTue ;  it  was 
held,  thac  the  fpirltaA]  court  (hj>li  hAve  jurifdi^ion^  becaufe  it  »  deptrJent  on  the  firjt  matter  \  beiides  B. 
would  otitcrwif.  be  remediicfs,  hr  he  cannot  fue  /or  the  goods  fo  devifed  in  the  lempbi^  court.  Kelw* 
iio.  a.  pi.  '^3.  Cafus  incerti  temporta. 

So  if  devifee  of  goods  fues  for  ihcm  in  the  fpirltoal  court,  and  the  exetvtor  pleads  nedevlja  pat,  thit 
Ihal  be  tried  in  the  fame  court  ^  becaufe  the  principal  thing  is  merely  fitiritualyand  this  iifue  depending 
Upon  the  principal)  ihall  enfue  the  fame  cotirfe,  and  be  tti.:d  in  the  faqae  court.  Kelw.  xio*  b*  pi.  33. 
Cafus  incerci  temporis.  v 

^0  if  A.  devifes  goods  to  B.  aqd  dies,  and  B.  fues  in  the  fpirltual  court  for  the  good*,  and  tht  dcfendaat 
Jay  I  that  the  property  of  the  goods  is  his  ;  this  property  fixall  te  tried  in  the  fpiritual  court,  and  yet  it  is 
«  temporal  thing.     Kelw.  no.  b.  pi.  34.  Cafus  incerti  temporis.     Per  HuiTey* 

So  if  the  parfon  fues  in  the  fpiiitual  court y*or  a  mcrtuary,  and  the  i^ue  is  taken  upon  the  P''*p€rty ;  and 
fo  of  all  ifTues,  being  upon  the  fame  thing,  they  fball  be  tried  by  the  fpirltual  court*  Kelw.  i  jo«  b« 
pi.  34.     Per  Hufley. 

But  if  teftator  devifes  goods  to  B.  and  the  exeeutcrs  farge  a  new  wiJlf  in  tvhicb  there  is  nofich  devtftf 
the  a^ion  upon  the  ftacute  r  H.  5.  cap.  2.  againft  the  executors,  (hail  be  in  the  Jcing's  court,  becaufe 
the  fail  is  upon  a  thing  which  merely  concerns  hit  court.  Kelw.  xio*  b.  pi.  33.  Per  Grantham. 
Per  cafus  incerti  temporis. 

In  zfuitfor  a  legacy  in  the  fprritual  court  they  were  at  ijpie  there  upon  a  poitft  of  cown^  ts  toochilig 
itiatter  there  alleged,  in  difrharge  of  a  legacy  \  upon  this  a  prohilMtion  was  prayed,  and  denied,  aptf 
ft  confultatien  granted,  becaufe  they  had  conufavce  of  the  principal^  and  therefore  they  have  caufe  alfo  then 
p  determine  of  the  acceffjry^  being  covin,  concerning  the  legacy ;  it  was  adjudged  for  the  confultatipiiy 
*  and  the  prohibition  denied.  3  Bulft.  314.  Mich,  i  Car.  B.  R.  in  the  cafe  of  Dicket  and  Uxor*  r* 
Browne. » cites  Pafch.  14  Jac.  B.  R.  Wallis  ▼.  Leyde. 

An  exttut'.r  of  an  executor  was/ued^  vtho  pieaded  riens  enter  mainet  j  the  (ptritual  court  refufed  ib/tt 
plea  ;  upon  which  a  prohibition  was  awarded  out  of  B.  R.  Noy,  77.  Dixye  v.  Brown.— ^.  C.  Palm* 

421.  Pafch.   I  Car.  B.  R S.  C.  and  reported  in  almoft  the  fame  words.     Lat.  114.  by  the  iiaui^ 

pf  Watkins*s  cafe. 3  Bulft.  314.  Dkkes  t.  Brown,  S.  C.  but  (ays,  that  the  prohibitioo  ww 

granted  upon  a  mifopening  the  fuggdlion  to  the  Court.  And  per  Cur.  we  do  here  try  fully  admimifitnd 
or  not,  by  a  jury  j  they  there  try  this  per  telles,  and  they  have  conufance  thereof;  but  if  they,  in  diar 
proceedings,  refufe  fuch  a  proof  for  fully  adminiftered  in  difcharge  of  the  party,  which  is  allowable  tt 
common  law,  a  prohibition  then  js  to  be  grafted ;  but  here  Aothing  is  in  this  fuggeftion^  but  that  tiief 
there  went  to  iflue  only  upon  fully  adminiftered  or  not,  the  which  of  itfelf  is  no  caufe  to  have  ft  prohibi-^ 

tion. If  they  refufi  to  accept  of  the  flea  of  plene  admintftravitf  the  party  ought  to  appeal f  becaufe  tktf 

proceed  otherwiie  than  they  ought.  Sid.  249.  Trin.  17  Car.  2.  Anon. 

•[583  J 

9.  Libel  for  not  repairing  part  of  the  church-wall,  which  by 
fu^^om  he  was  bound  to  do.  A  prohibition  was  granted  after  fmm 
tend:  becaufe  a  cuftom  is  not  triable  in  that  cpurt*  Carth*  33* 
Pafch,  I  W.  &  M,  B.  R.  Tyler  v.  Manfel. 

(M)     In  what  Cafes  they  fhall  not  have  JurifdiSion 

for  a  collateral  Caufe, 

ti.  VS  A.  htprefented  hy  J.  S.  to  a  benefice,  [and  is]  admitted, 
-^  inftitutcd,  2ind  induBedy  and  after  the  king  prefentshx^xlcrk 
to  the  fame  chprxrh,  fuppofing  A.  to  be  prefented  hjftmony^  and 
his  clerk  is  inilituted  and  induBed,  Upon  which  A.  fues  in  the  ec- 
clefiaftical  court  againft  the  clerk  of  the  king,  fuppofing  that  he 
did  not  come  in  by  fimony,  and  fo  prays,  that  the  fuper^admijfion^ 
inftitution,  and  indudion  of  him  be  repealed^  a  prohibition  ihall 
be  granted  for  the  clerk  of  the  king  upon  his  fuggeJUon^  that  A^ 
was  prefented  hy  Jimony,  For  now  the  only  queftion  between  them 
is  whether  the  church  was  void  or  not  at  the  time  of  the  prefcnt- 
ment  of  the  king,  which  is  triable  only  by  the  temporal  court. 
Tr.  16  Ja.  B.  R.  between  Sarison  nnd  Bathoe.  Refolved  per 
Curiam,  and  a  prohibition  granted,  but  after  the  prohibition  was 
ftayed.     But  UilL  i6  Ja*    B.  R,    the  prohibition  was  granted]^ 

though 


5^3  ^j^ttHbltltKL 

ddbftkal  court ;  for  dus  is  not  to  be  allofved  ^gr  fwfcffSwJ 
«Brfi.iSi.  [2.  The  fairmol  z  heocScc  maj  he  JM  in  the  riilffijairal 
*-  ^  ^^K  cosrt  for  piefcming  of  fas  cieik(wliD  is  nam  mAu€ird)Jm'Jfmmj  : 
^[^^CdkB  for  the  ftatte  cf  fanony  Aith  not  tafce  away  the  rrrlrfiiBical  j>- 
CLJ.  tti,  fiidlidkm  to  poniih  tlir  yu^  fn  fiJaU  maiaue.  H.  ii  Ja-BwR* 
2fJ^    Sir  WoiiAM  Bmkr's  cafic  Kelblrcd.] 

^Ki^BtKm  IBCw   9BB  ■DC  aB  BE  HBBHI^DB  £    BflT  H  2  DfOOBKMB  Bk  ■£  CCMBBB  ^K  ^US  CBCm  BV 

tbcycBaoMaedaMMC^ikMiBviir  £ipM ;  aad  ifaisBdBr.  IccaBfekimfe 

%  Acn  vasoaiypofalBleBBiaae.     Bmtiftigrr  iemafmtkit  m  k 
Jfmmt  the  f  rigkt  aad  dtk  «/'c&r  iemtfte  Um  f»^m,  !!■■  dcBilr  a  | 

flBCoibavUe;  bbJ  fe  bb  fraUiMdaB  «s  gCHirdL fS- P*  BaUL  T79.  yjac  ieBBk's 

S. P.  2 Lc  i6S.  |l.  105.  PBfch.>6£is.CB.  aCcBHTkcife. ^3 Lb. 9S.  |L  t^a.  S.  C 


*  [  5S4  }  [3.  If  u(fL  mauert  m  ftan  mfeJk  agmnf  tim  mtEmmij  mad  At 
XbI.  Bc^  awiiMi^  and  die  iKmim/  Afio;/  mait  tftmr^  in  wincli  die /a^ 
#s.S.Cac  meat  if  ojffSrauJy  aaJ awrU  io  the  i^btfh  gi'duisdfofr  A^npaatwhith 
irt!I»r*  ^  pxcfimts  his  dak  to  tbe  lufliop  before  any  adoal  irnirtBon  cf 
€BBbcatBf a  the  fiift  incumbent,  and  his  deik  is  admitted  and  inftitntcdy  vpoa 
<^»'  wfaidi  the  firft  incumbent  appeals  to  the  andiencc  for  a  ^Jtfer^ 

^    iafHtiitiaa  before  that  he  was  removed,  a  prohiindoa  fliall  be 

mhtrfmrtsff  granted  ;  for  l3at,jirfi  iacmaieai  laas  reataved  in  hno  kj  tbtjut^mtatp 
Cfuce^  mmd  dioogh  he  Continued  incumbent  de  fofio  tiU  the  hift  incvmbent 
jj^^.  was  prcfented  ;  and  dus  laft  inftitotion  was  by  force  of  the  kii^s 
iber  bt  mst  wTit,  and  therefore  no  appeal  may  be  from  it.  M.  12  J^  B.  R. 
•J^J^^i  bctwccji  Whistler  and  Sixgleton.  Adjudged,  and  piolubi* 
Ca^i^.  ^lon  gnuited.3 

iBttd  mid  aidDAed.      AAentfvds  the  procontors  of  P.  fikflei  9%miM  G.  is  tbe  eodefiaCcal 
4>  fry  Cfae  foper-infticBdoii.    It  m)^{^  dfoi  »  prahibidoo,  tbst  sfter  mJm^jgm  ii#  ecd^tfiui 
texmt  try  tie  frnftr-htfibutlm^  mid  that  G*  jpm  arsv  at  ha  ft^  frititt^  tad  dnt  tbeidb 
muf  gnnt  a  pmibiCMe|   and  h  in»  gnDfied*    Lin.  Rep.  140.  Siklk  4 Car*  m  the 
Pctzic*s  atu 

ProUb^tfoo.  T/L,  If  A.  be  inftituted  and  indufted  to  a  chuich*  and  after  he 
*^^^  IS  fued  in  the  high  commifEon  courts  bccaufe  one  B.  was  infti- 
JFql.x93*  ^uted  and  indnded  before^  and  %  after  A.  was  Jyfer-in/tituitd  mad 
t  .-^  ■  .>^  induBedi  by  which  by  the  canon  law  he  is  an  intnider>  and  if  ta 
tifTdcdaied,  be  puniJBid  OS  an  intruder^  to  which  A*  anfwers,  that  he  did  not 
^^^^j^^^  kiu>w  that  B*  was  inftituted  and  induced  before  hiois  by  which 
kdongmcfac  he  ezcufos  himfelf  of  any  crimcj  a  prohibition  (hall  be  granted; 
conuDoa  for  they  Ihall  not  trj  which  of  them  has  the  better  right  afUr  |  iafi* 
todKfpi^  /f^i^ii  and  induffianj  but  this  ihall  be  tried  at  the  common  law* 
ntiMi  court;  But  the  Ordinary  may  punifh  any  fuch  clerk^  who  procures  hiifr- 
"^  ^}^^.  ^  f^  ^o  be  fuper-inftituted  and  induced,  knomng  the  in/lita6am  and 
~J"^*"*"  induaian  of  another.  M.  16  Car.  B.  R.  between  Maddocks  and 
chvrchofD.  Chival.    Per  Curiam,  a  prohibition  granted  to  the  high  com* 

and  the  <k-    miflHon  COUrt.l 

ftndant  "* 

TibfUei  in  the  ipiritiial  coait,  thtt  he  hmfilf  «tfs  wfTamtei  to  the  faU  cbaicfa,  «md  i^bO^  Mbie  the 
f  ]»fitifi>  who  bad  obtained  a  foper-ijifHtutioD  opoo  him  ;  which  bcaqg  fcaadal'Tus  to  his  btky  htjud 
there  tojlt  the  fuper-hfttuttm  ^Jde,  but  die  fpiritHa]  coort  proceeded  not«ichffaukiinf,  aod  thou^  ih« 
iadodion  belong  to  the  commoa  law ;  the  dtfenda&t  pleaded,  that  he  did  not  prolccuic  coMra  pio» 
hibitioaem,  hoc  pro  conftilcaiiofK  habcnda  he  demuned  \  aad  per  Cur.  ho  qoght  to  ba««  it  ^  fcr 
though  the  defendant  was  iDdaded9  yet  it  doth  eor  apfe^  tBti  the  fisMif  vas  indmSed,  aod  jo  dbe 
olea  fbmds  only  upon  the  forer-toftitution,  which  is  proper  for  the  fpirinul  court \  but  ^JUMmmdt 
It  btinijb.'wm  ft  the  Ctmrtg  tbtt  4^  fkantijf  vgt  imdtSed  glfe^  the  cnftfohalioa  wtt  ftajcd,  dut  tho 


jAiiiM^  StW^t  ^ecltit  ^  aofo  upon  h!s  inftinitioa  «id  iadtt£tioB.    But  upon  te  prelieiit  dechratioa  tlM 
(robibitk>a  casnot  ftahd.     i  Lev.  125.  Hilt.  26  4e  27  Car.  2.  B.  R.  Monday  v.  PoitDO. 

y  Where  the  firft  incombent  comes  ia  byjimowy^  tliext  can  be  no  fuper-inftitution  ;  for  in  foch  caft 
the  church  is  void  de  jure  A  de  fafto,  and  they  cannot  meddle  idth  the  in^itudon  ;  bat  with  the  fimonf 
they  may.  Pker  Cur.  Litt.  Rep.  1 76.  Mich.  4  Car.  C«  B.  in  the  cafe  of  Stercns  ▼.  Cripps.— And 
fcr  Williams  J.  matter  of  induJslion  and  the  vaiidity  thereof  is  determinable  at  conunoa  law,  and  not 
m  their  court ;  and<he  whok  Cowt  agraod  with  him,  aod  a  fiohibitioa  wu  ^eaamd*  B^.  17^ 
9  Jac  Hok'a  cak* 

£5«  If  the  ptafm  of  B«  iaiesaficond  Unefici  mthln  the  Jlahite  •Wliere 
mnthmi  difpenfation,^  by  which  the  firft  benefice  b  void^  which  b  ^  O^inuial 
«f  the  patronage  of  the  king»  and  after  ad  uberiorem  cautelam  &  by*an7»* 
ad  tollendum*  omne  dubtum^  he  $bi€dns  a  new  prefuUment  of  the  tide  draw 
khfg^  and  upon  this  requires  the  biOiop  to  admit  and  fuper-infti-  ^^^|*[^ 
tatc  him,  the  bifliop  takes  time  to  be  adrifedi  and  in  the  mean  jil^ndke  int* 
time  the  king  prefents  another  who  is  itt/lituted  and  induBed.     And  ^ueftioa,  « 
after  the;£r^  parfinfues  the  bijbopfor  injujlice  in  the  (piritual  court;  f/^^'^**^ 
a  prohibition  fliall  be  granted ;  for  thofe  of  the  Spiritual  court  granted* 
enght  not  to  examine  the  *riji&/  of  prefentations.    M.  3  Ja.  B«  iBalft.j^j. 
WiLUAiis  cafe  adjudged,  and  confultation  denied.]  li^''BJter'i 

cafe.  Aod  (ttdie  Aolcs  upon  pL  4* 

(&  If  a  man  faes  In  the  court  chriftian  to'  haTe  account  for  the 
profits  of  a  benefice^  a  prohibition  lies,  becaufe  this  belongs  to  the 
t^ommon  law.     H.  3  Ja.  B.  adjudged.] 

C7;  But  if  the  fuit  be  there  for  the  profits  ta%en  in  time  offeque^ 
tration,  no  prohibition  lies.     H.  3  Ja.  B.  adjudged.] 

C8.  If  two  churc/^  are  united  by  patron,  ordinary,  and  the  king  ^  585  ] 
iy  thefiatute  of  2J  H.  S,  upon  a  Junmfe  that  the  2  churches  are  not 
Jifiant  moft  than  a  mile  the  one  from  the  other,  and  after  the  pa^ 
rifimners  are  fued  in  the  fpiritual  court  to  come  to  the  one  churchy 
a  prohibition  lies  upon  a  furmife  that  the  churches  are  dijfant  snore 
than  a  mile  the  one  from  the  otlien  Mich*  i  o  Car.  B.  R,  between 
DoBSON  and  Sir  Rob£RT  Moroaunt,  a  rule  for  a  prohibition 
granted ;  the  churches  united  were  Wellesborough  and  Wal- 
TEK  Devell  in  the  county  of  Warwick*  But  after  P#  11  Car. 
B.  R.  the  prohibition  denied,  becaufe  there  was  not  any  fuit  de- 
pending againft  tlie  parifhioners,  nor  any  other  fuit  in  the  fpiri« 
cual  court  to  be  prohibited,] 

[9.  If  the  parfon  libels  in  the  fpiritual  court  for  a  modus  deci^  S«  (F)  pi. 
mandif  if  the  defendant  fuggejls  that  he  has  miftaken  the  modus y  and  *7«  l^)  pi. 
Jbtws  another  modusy  he  ihall  have  a  prohibition,  becaufe  they  ihali  stc.'iioiyu 
not  try  the  modus  by  which  his  inheritance  fhall  foe  bound.    And  Rep.  419. 
an  ufagefor  xo  years  is  good  cujtom  hj  the  fpiritual  law ;  and  if  this  f^***^" 
ihall  be  fuiFeredy  they  wOl  defeat  the  temporal  couft  of  all  jurif-  Mountagw 
iii^Hon^    My  Reports,  14  Ja.  Goslin  and  Harden  adjudged.]     Ch.  j.  laid 

ritual  court  never  had  jurifdidilon  of  the  matter,  by  reafon  of  their  having  miftaken  the  irr^'Ttf, 
S.C  3Bttift.24i.  • 

A  faribn  libelled  for  the  10th  fliock,  and  alleged  it  to  be  the  cafloin  time  oat  of  miad,  to  fet  the 
corn  out  in  that  manner.  The  parifliioner  fuggefted  that  tlie  cullom  was  to  fet  out  the  xoth  iheaf  and 
not  the  loih  ihock  j  and  that  though  he  had  alleged  this,  th«y  bad  refufed  the  ptea.  A 'prohibition 
was  granted,  and  afterwards  a  coniuhadon  was  denicist.  The  Court  agreed  that  a  modui  decimandi  waa 
fuable  for  is  the  fpiritual  court,  but  when  it  if  denied  they  ought  to  Airceale.  Whitlocic  J.  faid,  that 
here  is  no  title  made  for  a  eonfuhatioo,  hut  yet  he  thought  it  good  enough  in  this  cafe,  becaufe  the 
ri^hr  ojtht  tUi^ti  is  tutdenlid,  but  thiVdJiasr  «/  fitt'mi  forth  -^  that  thcgr  Viiy  oo(  wpon  the  wudo  ded" 


5^S  liptohibiUam 

mandif  bat  upon  t\it  mtdo  ixpemudi ;  but  the  other  jaiUces  (aid  nothii^  to  fliis  povAt*     f aia.  4fi^ 
Pafch.  2  Car*  B.  R.  Sreward's  cafe. 

Mo.S6i.pl.  [lo.  If  a  man  prefentf  to  the  hijbopy  and  upon  refufal  fetes  to  the 
"ord'^l^'  fl^f/j^V^^,  ivho  after  fnonition^  citation,  and  default  of  the  ^/bcp^ 
by  the  name  admits  and  injlitutes  the  incumbent,  upon  which  he  is  alfo  induEted^ 
ofRowTH  and  after  the  bifhopfues  his  double  quarrel^  appealing  from  the  £ud 
Vc^  ^'s^**^  fentence  to  the  delegates^  to  annul  the  admiffion  and  inftitution, 
Txt,  and  3  prohibition  fliall  be  granted,  becaufe  after  indudion  the  admiA 
fay»,  that  if  gon  and  inftitution  ought  not  to  be  drawn  in  queftion  in  the  fpi* 
faiaufc"  "'"^^  court.  M.  12  Ja.  B.  between  Sir  Timothy  Hutten  ani 
they  may      the  BisHOP  OF  CHESTER,    Per  CuTiam.] 

write  to  the 

bifhop  to  certify  concerning  the  inftitution.  S.  C.  accordiogly.     Hob.  15.  where  the  fog^ftioa 

to  avoid  the  iniVitution  was,  that  ic  was  made  without  warrant,  it  being  made  by  the  archb.^bop  zl 
London,  he  being  there  in  parllaixient-time,  and  fo  being  maJ&out  of  the  dio*ef»  was  a  noUity.  Bat 
it  was  held,  that  the  tndu&iun  being  a  temporai  z€ty  was  not  to  be  Avoided  bitt  by  a  qoate  impedit  ce 
the  like  at  coisnion  law.  And  though  the  king  fignified  his  pleafure  by  (everai  to  have  a  cooTdkacioa 
graeted,  yet  they  anfweied  that  cbey  could  not  do  it  by  the  law,  and  To  after  many  aDdTigct  tbe 
nutter  ilood. 

[11.  If  upon  a  rejignation  of  the  incumbent,  another  be  prefented 

and  infttutedy  and  after  be  ivhg  reftgned  libels  in  the  eccle()aflical 

court  againfl  the  new  incumbent,  pretending  that  he  did  not  refgn^ 

and  after  makes  a  leafe  upon  which  iffue  is  joined,  whether  he  was 

I    -"■  -I  parfon  at  the  time  of  the  leafe  made  to  try  the  title,  yet  no  pn>- 

t  f  oi.  »94.  hibition  fliall  be  granted,  becaufe  the  queftion  there  is  f  ^J  ^pon 

'^  ^^~  -^  the  refignation,  which  properly  appertains  to  the  ecclefiaftical 

court.     Mich.  10  Ja.  B.  Manknoll's  cafe,  per  Curiam.] 
See  pi.  10.  [12.  If  a  man  pending  a  quare  impedit  libels  in  the  fpiritual  coutt 

an^ln  thT**  '^  ^^^^  ^^^  inftitution  of  the  clerk  of  the  fame  church  trfiter  beir  mm^ 
quare  impe-  duBed,  z  prohibition  fhall  be  granted  j  for  othcrwifc  they  will  prc^ 
ditwas  in-  vent  the  quare  impedit.  Mich.  14  Ja.  B.  R.  between  Fishcr  ANt> 
Sduatr**  •Chamberlain,  fo  held  by  Dodderidge;  and  he  faid  Aatthis 
pending  the  had  been  fo  adjudged  diverfe  times  in  Bank^J 

adion.  The 

plaintiff  in  the  quare  impedit  fued  in  the  fpiritual  court  to  remove  him ;  but  upon  fuggeftiun  tbJl  tl* 
defendant  was  indued,  a  prohibition  was  granted.  Lat.  zo;.  Oliver  v.  Huncy.— Pending  a  ju€ 
patronatus,  the  bi&op  admitted  one  of  the  prcfcntees  ^  whereupon  the  patron  of  the  other'  piefeme 
Ubelled  in  the  fpiritusd  court ;  but  a  prohibition  wua  granted »  and  a  confoltatioft  afterwards  deiM. 
aLe.  16S.  pL  205.  Pa(ch.  a6  Eiis.  C.  B.  Gerard^a  aUfe«-.»-*3  Le.  9S.  pL  140.  S.  C. 
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S.  F.  But  if  [i  3;  &  fliall  it  be  if  after  induBioUy  vjbere  tio  quote  Itttpedit  ispend- 
%^)^  '»gf  if  A<^  f»»»*  be  there  to  avoid  the  inftitution,  a  prohibition  (hall 
inftitution  be  granted ;  for  by  tbe  indu£lion  it  is  become  temporal}  which 
had  been  be.  draws  thc  fpiritualty  to  it  J  for  t  if  they  avoid  the  inftitution,  they 
dtlaionVno  ^^  *^*****  ^f  confci|uencc  the  indu£lion.  Contra  14  Ja.  B.  iC 
piohibiJon  between  Fisher  anp  Chamberlaine,  a  prohibition  denied  for 
AouTd  be      xhe  church  of  Clapkam.1 

granted.  Sio.  ' 

393.    Trin.  i8Car.».  6.  R.  in  cafe  of  Offiey  ▼.  Beft.*— *— J  8.  P.  for  if  the  lafBcstmi  ««  «K 

food,  the  induAion  is  not  good.     Hob.  1 5.  in  Hutton*s  cafs. 

The  indttdion  is  temporal,  and  the  fpiritual  court  cannot  fruftrate  it;  and  though  they  fliouUgive 
lentence  againft  the  indodion,  yet  it  remains  good.  Per  Richardfon,  quod  fnit  conceflism.  And  fff 
Cur*  they  cannor  meddle  with  the  inftitution  after  indu^ion.  And  by  3  J.  a  prohibition  maj  kt 
framed,  though  no  fuit  was  depen'ling  here,  and  though  the  indu^lion  ¥ras  utterly  void,  [as  io  caic  <■ 
£mony,  as  the  principal  cafe  was]  .is  weii  as  where  a  church  was  lawfully  full  belere*  Aad  pcohibioM 
graoced  nifi  cauCk    JLitu  Rep.  165.  Mich*  4  Car.  C>  fi.  Soevou  t^  Crippi* 

[14.  If 
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f  14.  If  I  prefent  my  clerk,  and  he  is  admitted  and  ifi/titutedy  ana  S.  P.  Lltt. 
before  ivdunion  a  caveat  is  entered  by  a  ftranger  in  the  fpiritual  R«=P«  »^V 
court,  that  he  (hall  not  be  indu£led,  and  thereupon  an  wA/3//w« '  ^fe  of  sto- 
is  grai\tcd  to  the  archdeacon,  that  he  fliall  not  indufl:  him.     In  vens  v. 
this  cafe  a  prohibttion  fliall  be  granted,  becaufe  when  he  is  infti-  ^"PP^* 
tuted  he  has  an  inception  to  the  lay  fee,  and  the  church  is  full 
againil  all,  except  the  king ;  and  if  this  fliall  be  fufFered,  all  trials 
by  quare  impedit  fliall  be  oufted.      H,   14  Ja.  B.   prohibition- 
granted.] 

[15.  If  a  bj/bep  collates^  pretending  a  lapfe,  and  thereupon  the  ifihtking 
patron  prefents^  and  in  a  qtntre  impedit  recovers^  and  has  a  writ  to  the  «'^'''">  *^ 
bi/bopi  and  tefore  his  prefentee  has  injtitution  fealedy  the  archbijhop  colhtiw  t6 
fends  an  inhibition  that  he  fliall  not  be  infl:ituted,  and  thereupon  tiny  tnbend^ 
fentence  if  riven  in  the  arches  that  he  /ha/I  not  be  injituted.  a  prohi-  ?"**  r'/^'J* 
Dition  fliall  be  granted  upon  this  ;  for  they  inall  not  try  agam  that  and  aftcr- 
which  is  before  tried  at  common  law,  and  draw  in  queftion  the  wards  the 
recovery;  for  otherwifc  recoveries  at  common  law  would  be  of  ^^^"^ 'ff>^ *] 

»•••/«'  YTY<n'r-ki  •»-•  T>  vexed  Juetxti 

little  force.    H.  4  Ja.  B.  R.  between  Fletcher  and  Baker,  thcfpintuai 
Per  Curiam.]  co"^^  ty  <»/: 

pealy  ice.  by 
which  the  title  of  the  collation  may  come  in  debate,  the  king  fhall  hare  a  prohibition.  And  if  the 
king  recovers  his  collation  or  prefencation  to  any  church,  and  after  execution  is  diflurbed  by  appeal:;,  d:c. 
«r  if  the  king's  clerk  mfttr  induffhn  is  'vexed  ty  appeals,  &c.  then  the  king  (hall  have  a  writ  directed 
CO  a'l  Iherifis,  &c.  to  take  and  arrefl  the  bodies  of  thofe  ^ho  make  fuch  impediments  to  difturb  'he 
execution  of  the  judgment,  or  of  fuch  prefcntations  or  collations  made  by  the  king  ;  and  alfo  (hall  have 
a  prohibition  to  the  bilhops,  9ec.  And  alfo  the  king  may  fue  fuch  prohibition  to  the  party  himfclf  who 
fues  facb  appeals,  &c.  that  they  do  not  fue  fuch,  or  permit  fuch  appeals,  &c  to  be.  f .  N.  B.  42. 
(M)  43.  (N). 

If  the  king  recwen  bis  prefetitment  to  a  church,  and  has  a  writ  to  the  bifhop,  Sec.  to  remove  the  others 
mcumbent,  for  which  the  incumbent  fues  an  appeal  in  the  archbi(hop*s  court,  &c.  by  reafon  whereof  the 
arcbhifbop  femds  a  prohibition  that  he  do  not  admit  the  king's  clerk  pending  the  appeal,  &c.  the  king  ihall 
have  a  writ  to  the  archbishop  and  his  oiSicers  to  take  oft'  his  inhibition,  and  that  they  do  nothing,  nor 
fuller  any  thing  to  be  done  in  derogation  of  the  king^s  right,  and  Ihall  have  another  writ  againft  the 
incumbent,  that  he  follow  not  fuch  appeals,  tec.  and  alfo  the  king  may  have  an  attachment  dire^ed 
uatothc  iherift'againft  fuch  incumbenty  if  he  go  on  there  aftgr  fuch  prohibitioo  direded  unto  him. 
F.  N.  B.  43.  (A.) 

And  it  appears  by  the  Regifter,  that  another  common  perjon  who  recovers  his  prefentment,  or  has  title 
to  prefent,  (ball  have  fuch  writs  of  prohibition  unto  the  fpirituai  judges,  or  the  party,  that  they 
Ihall  Dot  proceed,  or  purfue  fuch  appeals,  ftc.  and  alfo  attaohment  againft  them  if*  they  do,  &c* 
F.  N.  B.  43.  (B). 

*  And  if  the  king  recovers  his  prefentment,  and  has  a  writ  unto  the  bi/hop,  and  his  clerk  is  infti' 
tilted  and  ioduded,  if  the  bifliop,  at  the  fuit  of  others,  hath  provocations  or  other  inftrumencs  to  cite  the 
kiDg*s  incumbent  to  the  court  of  Rome,  tec.  the  king  (hail  have  a  prohibition  to  the  bifliop,  and  aji 
attachment  upon  it,  if,  &c.  And  it  fecms  that  the  king  ihail  have  a  prohibition  tvitbout  any  recovery 
h»A.  before,  if  bis  prefentee  be  injiituted,  tec.  And  />  it  (ecms  a  ccmmon  perjon  Ihall  have  and  fue  fuch  a 
prohibition,  when  the  fuit  is  to  try  the  title  of  the  prefentment  or  collation  }  yet  the  writs  in  the  Regifier 
aic  and  f^eak  of  a  recovery.    F.  N.  B.  43.  (C). 

f  16.  If  z  patron  prefents  A.  his  clerk  to  his  church,  and  the  j/- 
fbop  delays  him  for  examination  for  more  than  Hvo  months ,  whereas  , 
by  the  late  canons  he  ought  not  to  delay  him  for  more  than  a 
jnonth,  whereupon  A.  fearing  that  lapfe  will  incur  ftjes  a  duplex 
querela  in  the  court  of  audience^  thereby  to  inhibit  the  bifhop  to 
prefent t  and  after  the  6  months  the  court  of  audience  gives  jtidgemer^ 
for  bim^  and  after  the  bifhop^  notwithftanding  this»  collates  by  lapfe  ; 
and  thereupon  in  the  court  of  B.  R.  prayed  a  prohibition  to  the 
court  of  audience.  The  prohibition  (hall  be  granted  ;  for  now  if 
it  be.  a  lapfe,  the  ecclefiadical  law  will 'not  remove  him,  the 
church  beiiig  full.     And  if  the  bifhop  be  a  difturber,  then  his 

6  clerk 
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clerk  (hall  be  removed,  tiotix^ithftanding  the  plenatty  by  6  tttMllif 
before  the  writ  purchafed ;  for  collation  without  title  does  not 
make  an  ufurpation ;  and  therefore  quacunque  via  dafaif  it  does 
not  appertain  to  the  ecde&aftical  law  to  proceed  in  the  dujJex 
querela.  Tr.  3  Ja.  B.  R.  between  Palmer  And  Smith^  prolu- 
bition  granted,  and  confultation  denied.] 

17*  The  defendant  fuggefted  for  a  prohibition  t9  a  Md  firekfam 
motion  in  the  arches y  that,  he  is  an  inhabitant  tvithin  tit  diacefs  ef  Len^ 
don^  and  fo  the profecution  is  contra  fomam ^atuti  23  /f.  8.  cip.^*  it 
was  argued  'againft  the  prc^bition,  that  it  ought  not  to  go, 
becaufe  there  had  been  a  cotftf>o/!tion between  the  hifiep  of  LondonanA 
the  archbtfbop  for  this  jurifdidion ;  and  for  that  realm  the  arch- 
bifhop  doth  not  viiit  Jn  the  dibcefs  of  London,  and  that  isi  is 
Gobbet's  cafe,  Cro.  Car*  339.  But  per  Keeling  J.  the  diocefsof 
London  is  not  within  the  jurifdi£lion  of  the  ardies,  but  the  ardw 
biihop  hath  a  peculiar  jurifdi£lion  there,  confiding  of  14  pariflies. 
And  Twifden  J.  faid  that  the  compo/ttion  between  the  ordinaxies  cat^ 
not  prejudice  thepeopU  for  whofe  benefit  that  ftatute  was  made ;  and 
the  reafon  in  Gobbett's  cafe  is  not  good  \  for  the  Biihop  of  Lon« 
.  don  cannot  agree  that  the  archbiihop  ihall  not  vifit.  Tlie 
Court  was  divided.  Raym.  oi.^Iill.  jc  &  16  Car*  2.  B. R.  Fordn 
Weldcn. 

18*  A  citizen  of  Briftol  had  a  country  houfe,  znAJrequentt/  n* 
tetved  thefacrament  in  thepari/h  church  in  the  countryy  likewife  he  re- 
ceived it  frequently  in  the  cathedral  church  in  Briflol,  hut  mt  in  lis 
ovm  pari/b  church  in  Briftol ;  for  which  caufe  he  was  cited  into  the 
ecclefiaftical  court,  and  admoniihed;  and  afterwards  for  not 
obeying  and  receiving  in  his  pariih  church,  according  to  the  nxK 
nition,  he  was  excommunicated,  though  one  of  the  furrogates  of 
the  court  but  the  Sunday  before  had  with  his  own  hand  given  him 
the  facrament ; .  and  tliough  he  there  pleaded  this,  and  likewife  his  ' 
receiving  in  the  country  at  his  own  pariih  there,  they  would  not 
allow  it ;  upon  this  matter  appearing  to  the  Coiut,  a  piohibitioB 
was  awarded*    Skin*.  loi.  Hill.  35  Car.  2.  B.R.  Anon. 

Tp.  A  woman  was  libelled  agaiuft  in  the  fpiritual  court  for  in* 

ccntinency  Vfith  a  manjin^e  dead*.  It  was  fuggeiled  for  a  prohihitioiif  * 

that  the  man  was  her  buiband :  and  now  the  fpiritual  court  couM 

r.ot  examine  whether  he  had  been  her  hufband  Qr  not,  becaufe  that 

wOuId  tend  to  baftcrdize  the  children^  and  diflolve  the  marriage 

after  death  of  party.     Holt  faid,  if  there  were  a  marriage  defaSto^ 

though  illegal,  yet  they  ihall  not  libel  to  avoid  it  after  hufband's 

.  death  \  but  if  there  was  none^  the  death  of  the  man  ought  not  to 

proteft  her  from  a  profecution  for  her  whoredom.     1 2  Mod.  4 19. 

Mich.  12  W.  3,  Anon. 

t  S^^  ]         ^^*  ^"^  having  2  wves  died,  and  one  of  them  libelled  againft 

Sq  where  A.  the  Other  for  JaSiitation  of  marriage ;  and  (he  fuggefted,  that  it  w>$ 

Itndzixa'     ^°  avoid  her  marriage,  and' a  prohibition  granted,  per  Holt  Ch.  J- 

turns  ber  of,  12  Mi>d.  432.  Mi^h.  12  W.  3.    In  the  cafc  of  Hemming  v«  pHCC. 

atij  fakes  L*  Cites  7  Co.  43.  b.  44.  a.  Kenn*scafe. — —Sty.  lo. 

vrhcm  he  has  ifTue,  amd  dies;  after  his  'doAth,  the  tonner  fuet  the  id  wife  to  arold  the  amnigr**M 
held  it  could  not  be,  becaufe  the  hulbsod  was  dead.  Per  HoUCh*  J*  IS  Mod  431*  ia  tbecaftif 
Hemming  v.  rrice.   ■  ■  Cites  £d.  4.  Fiu.  Coofulutiooi  pi.  5* 
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ai.  A  Bbcl  was  bj  a  bj/bop  for  a  pen/ion^     It  was  fi^gSi/^^  ^^  *  Ventt  3. 
prolubitiony  that  hcfued  before  bis  oivn  commijffary,  and  fo  would  be  Mich.  10 
judge  in  hU  own  caufe :  but  a  prohibition  was  denied  (  for  per  Thii  BjOim 
Holt  Ch.  J.  and  Eyre  J.  a  fuit  lies  before  a  chancellor  in  fuch  cafe^  of  Lincoio 
like  the  cafe  in  Dyer,  where  the  lord  fued  before  his  fteward*  ▼•  Smi;^ 
Comb.  131.  t  W.  &  M.  B.il.  Anon. 

(N)    What  fhall  be  faid  a  f  Defamation  fpiritual  to  J"  *«  fr^"* 
maintain  a  Suit  in  the  Ecclefiaftical  Court*  ^mJ^M^ 

that  fuch 

[I.  T>EGISTER,fol.  54.  b.  title  Confultatio.    Confultation  J J\"J*^^" 
-^^  granted  to  proceed  in  court  chriftian  in  caufa  dtfamatmiis^  hot  3  wrf . 
videlicet  (U  nvellfor  the  crime  of  as  alfo  bccaule  the  jurif-  '*•"•    '*» 

cli£):ion  of  the  fpiritual  court  per  tumultum  tst  rixas  executiones  que  X  ^7^  .^  ^^ 
Jiios  in  hoc  parte  debite  faciendas  nequita  impedivitf  ex  officio  ad  aninue  --]^_^ 
fii^  correBionem  proceJRt.']  Thatltf«». 

etm  matter 
merely  •/  ectUfiafxcal  ngnixanee ;  as  for  calling  tht  ptalmiflf  heretic,  adulterer,  fchifnodcs  &c«  sdlj^ 
It  muft  concern  matttr  mertly  ffir'jual  only  \  for  if  k  relates  Co  any  thing  determisabie  It  cqmoion  law, 
the  ecclefiattical  judge  (hall  not  have  cognisance  thereof.  3dly»  Though  the  defamation  be  merely 
and  only  fpiritoal,  yet  the  perfon  AtXaxntd  cannot  fue  tbete  for  amends  or  damaget,  but  tiM/nit  ought 
f  6e  otfly  to  fmntjb  the  fin  ^  projalntt  anima,     4.  R;ep.  20.  pi.  17.  Trin.  %$  £lis*  B.  R.  Palmer  ▼• 

Thorpe.— —S.  F.  %  loft.  492,  493. F»  N.  B.  51.  (1)  in  the  new  notes  there  (a)  cites  %x  £.4« 

10.  ic  1  £•  4*  lo.  that  the  uli'ence  in  (his  cafe  ought  to  be  metely  fpiritual* 

C^.  If  a  man  libels  in  the  fpiritual  court  againft  another  for  fay-  Roll.  Rcbu 
ing  that  he  was  a  witchy  or  the  fon  of  (i  witc/j,  though  no  aftion  |^7^  P'^^^' 
lies  for  this  at  common  law,  yet  no  prohibition  (hall  be  granted  /  that  a  pro-' 
for  perhaps  he  may  have  fome  fpiritual  prejudice  thereby,  if  he  hibit:(.n  was 
be  the  fon  of  a  witch,  as.  that  he  cannot  be  a  pricft,  or  fuch  like  ;  fJJ^^^jJJ^i 
(for  it  feems  all  the  force  of  tlie  words  confifts  in  the  la(l  words,  confuitation, 
they  being  fpoke  in  the  disjundive.)    My  Reports,  14  Ja.  B,  ad-  '«"**>« '"- 

Mo.  906.  pi.  126V  Trin.  «9'Eliz.  Mop  rice  v.  Smith,  a  prohibttion  was  granted  to  a  iibel 
for  caHing  one  witch ;  and  afterwards  a  confultacioO)  becaufe  an  zCt'i^ii  does  not  lie  for  it  at  commni^ 
kiWy  unieCi  where  death  enfues.  But  the  book  fays,  qusre  now  (jnce  the  ftatate  of  I  Jac.  for  it  has  been 
fldjudgedy  that  an  adion  upon  the  cafe  lies  fince  that  fiatute.— 4  Le.  9Z.  pi.  190*  S.  C.  where  the 
worda  are  tftn^cam$  fifrtilegam  &  hcantatriam  dawnniorum.  And  after  a  prohibition  a  coofulcation  wis 
awarded  \  and  it  was  held  there,  that  to  call  one  w'ltih  generally  mo  adion  lies  not  in  our  law,  as  has  been 
aidjodgcd.  But  to  Uy^Jbe  barb  hewhcbcd  futb  a  ene^  an  aflion  lies.  And  per  Wray,  witchcraft,  which 
ft  made  felony  by  any  ft^tate,  is  not  puniihable  by  the  ccdefiailical  law  \  but  in  cafe  of  flandcr  upon 
inch  ft  witchcraft,  fuch  ^androus  words  are  of  eccleiiaftical  jurifdidlion  j  and  for  witchcraft,  which  la 
not  felony,  the  eccleiiaftjcal  court  ihall  punl/h  the  party  $  and  afterwards,  in  the  principal  cafe,  a  con* 
fttltfttion  was  awarded. 

Error  of  a  judgment  in  C.  B.  In  an  a^ion  for  ^rds  {viz ^)  Jht  b  a  b<rwdy  and  has  bewkchd  bim  by 
vntfbcrerft  mmijorcery.  It  was  held  by  Jones  9c  Croke  J.  that  the  adiion  well  lies  for  the  laft  words, 
^and  haa  bewitched  him,  &c.)  but  for  the  lirft  words  It  wat  doub:ed ;  wherefore  cseteiis  ablentibus 
a  rule  was  givcni  that  judgment  ihsuld  be  afllrmed*  Cro.  C.  a6x.  pL  5.  Trin.  %  Car.  His  ▼•  HoU 
Ikigibcd. 

f  3«  If  a  man  libel  in  the.ecclefiailical  court  againft  another  for  *C  589  ] 
£iying  certain  nvords  of  him,  tuhieh  nvould  maintain  an  ailion  of  the  This  wis 
*  eafeat  common  lano^  a  prohibition  lies.  H.  4  Ja.  B.  R.  Tornain  Jj^^ce^^,^ 
iwD  Thorn,  per  Cur.  M.  38, 39  EL  B.  R.  between  Butler  and  mie,  aid 
Partlett  adjudged.]  'h^*"Vuv*' 

{Df  vblcnt  hands  on  %  parf^n,  ftnd  of  a  peafion  by  prefcrlption,  Htc,     3  L«T.  xy^  Crandco  v.  WalJcn.^ 
Vol.  XVII*  X  s  Js'.a^ 


58o .  jpcogltiftion. 

Jones  [•  tbooght  tbefe  iiffvtnca  ought  to  be  obfenredy  vis.  where  t  man  cilb  « 
.  or  fuch  like  /lander,  for  which  a/«ir  I'tei  ttt  the  ecdefiafticai  court  againft  the  party,  (if  the  thing  be  tnic,) 
there  no  prohibition  fhall  he  granted  3  but  tvbere  rofurt  lieifir  rbefrincifsl  m  tbelfiriimai  cimrt  %kuiAe 
Jljnder  is  fuvJbeibU  at  common  latv;  as  for  tailing  a  mam  tbkfj  iraktr^  tec  there  if  the  fuit  ia  in  the  Spi- 
ritual courty  a  ptohibition  lies.  But  it  the  flaiider  be  fuch  as  hinders  her  marriage^  flie  mmj  foe  cidier 
ill  the  fpiritual  court  or  at  common  law.  So  if  wo(ds  are  fpoke,  which  are  only  words  of  reptoacb, 
9^on  lies  not  at  law,  neither  do  they  concern  any  thing  whereof  the  fpiritual  ceort  ham  twmdimr, 
therefote  for  fuch  a  prohibition  lies,  as  knave,  dronkjurdy  &c.  qnsre  de  ceo*  T^  Ql^icf  J*  a^gfccd^ 
thl^  but  the  other  juAices  laid  nothing*    Ja  246.  pi.  5.  Trin.  7  Car.  B.  R«  Aaoiu 

The  words  [^.  &  if  only  thc  words  which  arc  proper  fir  the  jurifUBion  tf 

Skcn'tofic-  '^^  ecclefiaflical  court  are  put  in  the  libel ^  and  which  would  not  mam- 

ther,  and  tain  an  a£kion  at  common  law  by  themfehres,  yet  upon  fu^gtpsn 

ftaii  not  be  to  tlic  temporal  court  of  the  refidue  of  the  words,  by  svh'uh  they 

Holt.  Fanr«  ^''^^d  maintain  an  aBion  at  common  law,  a  prohibition  lies.     M.  3^' 

Sx.  29  ^^'  between  Butler  and  Bartlett  adjudged.} 

a  Brownl.  [j.  If  a  parfon  of  a  church  calls  A.  drunkard,  upcm  which  A. 

inln^i^''  ^'^fwcrs,  thou  Ufjl s  if  the  parfon  fues  A.  in  the  ecclefiaftical court 

brought  at  fo^  giving  him  the  lie,  a  prohibition  fies ;  becaufe  thc  rcafon  why 

cohiroon  he  gavc  him  the  lie  wjfe  not  fpiritual,  but  depending  upon  a  tcm- 

the  p^fl!lf  P^^*^  thmg  precedent.  M.  7  ja.  B»  between  Simpson  and  Wa- 

for  n-ndcr,      TIRS.   Pcr  Cur.] 
where  thc 

words  fpoktf  by  him  wsty  vts.  thon  art  drunk,  and  I  never  held  np  my  hind  at  the  bar  as  tkn  hdb 
done.«-^Libel  was  for  faying,  you  Ho  Hie  a  hwvif>  ferfoa,  aid  you  broagbi  cue  t»  fwmr  ami 
forjmtar*     A  prohibition  was  denied  \  for  they  are  ineverend  words,  aiod  the  fpiritoal  coast  only  ca& 
puniih  them  pro  refbrmatione  aoniiB*    Litt  Rep.  217.  Mich.  4  Car.  C.  £.  KraAor  v.  BaJry. 

Onefaidtoa  [6.  If  a  clergyman  be  a  bailiff  of  the  manor  of  J.  S.  and  he 
*^tuai*  *  ^V*  <T>prcffes  the  tenants  of  the  manor,  and  one  of  thc  tenants  iaystv' 
fon,  thtm  art  him,  thou  art  a  knave,  and  fitter  to  wear  a  white  ckak  them  o  Uack  g 
a  vnoJcock  if  the  clergyman  fues  him  for  tbefe  words  in  court  duiftiaii,  a 
and  fo^S^fe  Fo^bition  fbUl  bc  granted.  B.  R.  -adjudged^ 

words  the      citcd  M.  7  Ja.  B.J 

clerk  fued 

him  in  the  fpiritual  court,  but  a  prohibition  was  awarded.     Arg.  Codh.  447.  pU  514.  in  tfftcafeof 

Hjfc  V.  Dr.  \VeIl8.— Cites  Trin.  42  Elis*  Loregrove  ▼•  Brewens. 

S.  C.  Hob.  £7.  If  a  man  fays  o£  J.  S.  he  is  a  raihr  and  fewer  tf  fe£6m 
stfiV^H^v!^  fli»?«^  his  neighbours,  he  cannot  be  fued  for  thefc  words  in  thc  ec- 
Pakkil*  defiaftical  court,  becaufe  they  are  not  in  any  refpcfk  fpiritual,  nor 
Forihccaufc  trcnch  to  any  fpiritual  defamation,  but  are  merely  tcmporaL 
^^Xex-  *^^^^-  '^  J^-  ^^  I'ANNEL  AND  Smith  rcfolvcd,  and  a  prohibitioa 
ccpt  it  were   granted.^ 

in  the 

churchy  or  the  like.    Het.  13a.  S.  C«  &  P.  or  unlcia  it  were  any  ways  tending  to  the  eccfcfiaiM 

rices. 

But  Mich.  [8.  If  a  man  calls  a  minifter  knave,  he  may  bc  fued  for  this  in 
B!R."Apro-  ^'^  ecclefiaftical  court,  and  no  prohibition  fliall  be  granted. 
htbitionnifi,  H*  7  Ja.  B.  per  Coke.] 

&c.  was 

granted  to  a  libei  for  cailing  a  parfon  knave»    Sid«  393.  pU  26.  Mich.  20  Car.  2.  B.  R.  A^OO"    ■■ 

Vent.  2.  Anon,  feenas  to  be  S.  C.  and  the  prohibition  was  granted,  becaufe  it  did  tM  opfear  to  reU^e  f 

arty  tbtng  concerui/ig  bis  furakn. S.  P.  12  Mod.  104.  Mich.  8  W.  3.    Nelfon  v.  Hawkins  (^" 

ot  Chichcfter.)— —  And  Twifden  J;  faid,  that  it  was  adjudgexl  about  41  Elia.  thai  a  r«*ibiiio« 
fliould  be  granted  to  a  libel  for  {Ay\n%,fir priefty  you  area  knave*  Sid.  393.  pi.  »6.— S.  C.  eifcd  Vent-  «• 
"     ~    ^  ■  ■         "        "    ..  lil  "  


in  S.  C— 5o  where  the  prior  of  L.  libelled  againft  R.  and  L.  for  cai/sng  the  prior  cbmrlj^y 

^rl^  and  cfiaktrtd  ihuri,  a  prghibltion  was  giaated ;  for  the  words  coMeiaed  no  fpkitnal  mstiv,  «m 

thaKtore 
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tb/tnS^m  he  could  Mt  fue  tot  them  in  the  eccidiai^al  court,  neitbtr  cotiM  he  hxrt  any  A^Uoa  for 
^bem  at  tiie  common  law.     2  Xnft.  49 1. 

*  ^9  a  prohibition  was  graoted  to  a  luit  by  a  paribn  for  calling  him  fool j  afs^  and  goofey  for  they  are 
oepely  words  of  heat»  and  ilo  not  ttucb  him  in  his  frofe^n.  %  Lev»  49*  Pafch.  S4  Car.  a*  B.  R.  Naw« 
Alan  V.  Klngerby*— — -3  fCeb.  x8.  pi*  49.  S.  C. 

But  where  the  words  fpoken  of  a  c/ergymsn  were  (v'a.)  thou  art,  or  you  are,  a  pitiful  pimptfig  rafcaL 
It  was  faggeftod  for  a  prohibition^  that  the  words  were  fpoken  in  pamon,  he  being  provoked  by  the 
paxtaHf  who  faid,  be  was  a  beggxr,  and  was  going  to  run  his  country,  and  was  ofed  to  fteal  his  neigh- 
bours dycks,  &c.  and  that  he  had  alleged  this  matter  in  the  fpiritual  court,  but  it  was  refuied*  A  con* 
folcation  was  granted  upon  debate.  Luiw*  1053.  Pafch.  10  W«  3.  Oiborne  v.  Poole. 

[9,  If  a  man  fays,  that  he  vnll  not  hear  fermons  made  by  thofe  So  where  a . 
^vho  are  made  nuniflers  by  bi/bopSy  he  may  be  fued  for  this  in  court  foJ^a^JJ^It 
chriftiaii)  and  no  prohibidon  (hall  be  granted.     H.  7  Ja«  B.  per  bltion  to  the 

Cur.  adjudged.]  fpirituai 

J      o      J  tft^n^  the 

plaiatiflTbeing  profecuted  there,  for  faying  he  vkM  not  he  of  the  communion  of  the  church  of  England  nfom 

mwf  cmJMkratwn,  for  he  htHeited  if  bt  luas  hejhcuid  he  damned  $  and  the  reafon  ofivred  for  the  probibitioa 

was,  becaufe  the  libel  was  for  a  contempt  againft  the  comnun  prayer -hook,  whereas  this  was  not  fuch  an 

offence.     The  court  was  of  opinion,  that  though  it  is  not  an  oftence  againft  the  common  prayer -hook,  yet 

it  is  ceitainly  of  fpirituaJ  cognisance,  therefoie  the  prohibition  was  denied*     8  Mod.  338.  Mich« 

II  Ceo.  I7S5*  Sweetnam  v.  Archer. 

f  10.  If  a  man  fays  of  a  feme  covert,  ^r  tui/l  be  a-meddBng  Alibelwat 

^'itb  a  thingy  he  may  be  fued  for  it  in  the  ecclefiaflicai  court,  ^^J^a^ 

and  no  prohibition  ihail  be  granted,   becaufe   this  is  a   fpiri-  wHiturntaii 

tual  defamation.     M.  9  Ja.  B.  per  Cur.  Prohibition  denied.]  totaiiw.th 

any  mjfij  in- 
ttnudng  that  (he  would  be  naught  with  any  man.  But  a  prohibition  was  granted,  becaufe  they  are  idle 
viocds,  and  not  puniihable  in  the  fpirituai  court.  Het.  167.  Pafch.  7  Car.  C.  B.  Crompton  ▼.  Water* 
ford.— Litt.  Rep.  365.  Anon,  but  it  S.  C.  and  reported  exadly  the  £une|  only  that  the  one  is  iu  F^cacli 
and  the  other  in  Engliih. 

f  1 1.  If  a  man  fays  of  another,  that  he  ieepf  a  bawdy-hw/e^  and  It 's  not  an 
Is  fued  for  this  in  the  fpirituai  court,  though  he  may  have  a£tion  **^**?:  P"" 
at  common  law,  yet  the  fpirituai  law  has  a  concurrent  jurifdidion  commcm 
therein,  and  the  words  are  mixed,  and  therefore  no  prohibition  law,  but 
Ues.  ^^  H.  8.  14.  b.  per  Fitzherbert.]  tfic^lf"^ 

ZMidon,  and  fo  the  adion  fliould  have  been  in  the  fpirituai  court.  Cro.  El.  643.  Anon,  •■■  Thefe 
words  ar&  a^lionable,  brcaufe  the  party  may  be  indidied  for  it.  Per  Cur.  Palm.  379.  Trin.  ai  Jac. 
B.  R.  in  an  anonymon?  cafe. 

D.  fiied  T.  in  the  fpirituai  court,  becaufe  though  (he  was  of  good  fame,  and  kept  a  vJaualling-houfe 
in  good  order,  yet  the  faid  T.  had  pubiiihed,  that  D.  kept  an  hcufe  of  iawdry,  T.  now  b  ought  a 
prohibition,  and  well ;  per  Cur.  for  D.  might  have  had  an  adiion  for  that  at  the  ccmmon  law  j  efpe- 
ctally  where  ihe  kept  a  viSiyaHing'honfe  a$  her  trade*  And  the  juHiccs  faiM,  that  the  keeping  a  bro- 
thel-houfe  is  inqoirable  in  the  leet,  and  fo  a  temporal  offence ;  and  fo  was  the  opinion  of  the  Court. 
T.  7  Car.  B.  R.  Mrs.  Holland's  cafe.     Noy,  117.  Thorne  ▼.  Alice  Durham. 

Libel  was  in  the  fpiri* ual  court  for  calling  a  woman  ichore-,  and  faying,  that  fhe  kept  a  iawdy-houfe, 
and  after  fentence  prohibition  wat  moved  for ;  and  urged  cont'a,  thar  they  Ihould  have  alleged  below, 
that  the  words  were  fpoke  at  one  and  the  fame  time,  and  then  they  might  be  prohibited  j  but  now 
that  they  have  junfdi£tion  below  for  faliir^g  a  woman  whore,  and  that  was  ail  ibey  guve  fentence  for, 
they  would  not  grant  a  prohibition.     11  Mod.  ft36.  Mich.   10  W.  3,  Anon. 

« 

[la.  If  a  man  fays  of  another  that  he  is  /he  pander  of  J.  S,  he  ^ -i">-i  ^ 
jnay  he  f  fued  in  the  ecclefiaftical  court  j  becaufe  the  fignification- 1  *'oi«  .19^/ 
of  this  word  is  well  known,  and  it  founds  to  a.  fpirituai  defama-  ^— ^-^— ' 
tib0.  M.  2  Car.  Lewes  &  Whitley,  per  Doddcridge  and  Jones  J' ^^^^' 
contra  Whitlock.]  '     ^  .   Lat.  155.^ 

'      'S.  C.  cited 
Mff.  66.  in  pi.  103. 

••■,-.       •      •     ■    .      •  .    ■  ■ 
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;Joi246.s.p,  [13.  If  a  man  fays  to  another,  tkou  art  a  hafvJ,  a  ftfhy  ia^oJ, 
Anon,  but  ^„j  ^  cofiittton  bawd^  and  for  this  he  is  fued  in  court  chriftjan,  no 
s.  c.  Trin.  prohibition  lies,  becaufe  he  cannot  be  indi£ted  for  this,  if  it  be  tnic^ 
7  Car.  B.  R.  becaufe  he  did  not  fay,  that  he  kept  a  bawdy-hottfe^  which  would  bc 
And  ti.fcre  prefentable  in  a  ieet.  Mich.  7  Car.  between  Holunshed  and 
foriaiHng  HiCKS,  *  Per  Cur,  Confuitation  granted  after  prohibition. 
one  bawd,  Mich.  8  Car.  B.  R.  between  Yates  and  Glover.  Prohibition 
fuit  lies  ei-    ^,jjg  denied  where  it  was  faid,  be  was  a  bawd,  and  would  Sefi.] 

tlicr  in  the  '  '  -^     -^ 

^firitual  courts  or  at  common  lav,  and  prohibition  does  not  lie,  for  Ac  hat  an  deAioB  to  fat  m  dtfacr* 

Mid  took  a  divcrfity  bet  Acen  fuch  words  and  words  oi  reproach,  as  knave,  drunkard,  4rc«    To  yAkh 

the  Ch.  J.  agreed,  but  the  others  laid  nothing. 

;    Libel  was  for  faying,  tbcu  art  a  bawd,  and  tb:re  nok't  ttvo  etufle  ttfen  one  M  m  thy  hmfi.    Tbc  CMit 

faid,  that  the  words,  thou  an  a  bawd,  is  a  thing  fpiritual,  and  therefore  no  praUbkion  Aatt  Ic 

granted  thereupon.     Palm.  379.  Trin.  21  Jac.  B.  R.  Anon. 

.    Libel  was  for  faying,  tteu  art  an  chi  bawd\  and  tberevpon  a  prohlbhion  was  granted.    Bat  it«ai 

moved  for  a  confulution,  for  that  it  had  been  adjudged,   15  Tac.  that  for  laying,  thoa  art  a  Aror^,  as 

a^ion  lay  at  common  law;   but  otherwife,  if  he  had  faid,  tfaov  keepeft  a  hgwij-hmfu    Who^ 

npon  a  confulution  was  granted*     Palm.  521.  Hill.  3  Car.  B.  R.    Roberts  ▼•  Bro«n.i^-»Tbe  faac 

kliveriity  was  taken  per  Cur.  Halm.  379.  Trin.  Car.  B.  R.  in  an  anonymous  cafe. Sanie  diflr. 

rcnce,  Cro.  C  11^*  Mich.  7  Car.  B.  R.  in  Holikgshead^s  caiie;  where  the  words  wcre^  i&hi  «rT « 
batvdf  and  I  nviii  frwe  tbee  a  bawd  j  and  becaufe  no  adtion  lay  at  common  law,  a  pohibitioa  vat 
denied. 
'  A  prohibitiof)  was  moved  for  to  the  fpiritt^al  court  vpon  a  libel  there  for  cidling  the  plaiifltiff  a 
baivd.  But  the  Coort,  zitst  argument  an<i  time  taken  io  eoniider  thereof,  refolved,  tha:  a  pzohibi* 
iion  did  not  lie  becaufe  the  word  is  not  adlionable  at  common  la^.  Mich.  la  Geo.  %•  B.  R.  Locky  v« 
Daogerfield.-— —  And  denied  the  cafe  in  Raym.  1 15.  Ward  v.  Marth.  '  A  prohibition  was  denied  for 
the  words,  th«u  art  a  \  bated,  notwithftanding  it  was  objected,  that  the  tvords  were  ffokn  at  W^- 
m'lnfitr,  and  that  the  city  of  Weftminfler  is  an  ancient  cicy,  and  that  there  is  an  ancient  cnftom  vithia 
the  faid  city  that  whores  Aall  be  puniflied  by  imprifonment;  and  alfo  that  an  aSwa  had  baa.  brimfbt 
fcr  theje  wcrds  in  the  marihal*8  court)  amdjudgmtnt  hr  iht  plaintiff,  10  Mod.  384.  HilL  3  Ceo.  u 
B.  R.  Savil  V.  Kirby. 
t  S.  P.  2  Salk.  552.  pi.  15.  Mich,  i  Ann.  B.  R.  in  the  cafe  of  Galixard  v.  Rigaolt. 

[14.  If  a  woman  fues  another  for  faying  to  her  thefe  wonIs» 

thou  art  a  queane^  a  prohibition  lies  ;  becaufe  it  is  not  well  known 

n^vhat  if  ifitetidedby  the  word  quearte^  and  it  is  but  a  word  of  anjer. 

Tr.  3  Car.  B.  R.  between  Blackshaw  and  Stephens,  pet  Ctir. 

prohibition  was  granted.  Mich.  8  Car.  B.  R.  between  TATtsand 

Glover,  si  prohibition  was  granted.] 

Prohibition        [i  J.  If  a  man  fays  to  another,  thou  art  the/on  of  a  wiore,  and 

to*thc  ecc?e-  ^h  ^^^^^  ^^  ^  bitch,  and  he  fues  in  the  ecclefiaftical  court  for 

fniticaicourt  this,  a  prohibition  lies,  becaufe  thofe  are  but  words  of  anger. 

for  calling     Mich.  3  Car.  between  Lownes  and  Sir  Arnold  HerberTj  a 

T/rT'i     Proliibition  granted.] 

andfoK  of  a  where,  becaufe  they  are  only  wordi  of  heat  and  paffiooy  and  for  that  pnrpoTe  this  cafe  of 
l^f^nes  V.  Herbert  was  cited;  but  the  prohibition  was  denied  per  tot.  Cu:.  for  the  words importt 
that  his  mother  is  a  whore  and  be  a  baft^rd  ;  but  in  the  cafe  in  Rolls,  the  words  coupled  with  (tl^ 
•mjbcr  h  a  bitch)  makes  all  the  words  inftnfiUi  \  but  here  they  are  an  ecde^aftlcal  fcaodal.  And  ia  ano- 
ther fuit  by  the  mother  for  the  fame  wordi,  a  prohibition  was  denicil,  for  both  the  mother  and  Cbft 
arc  fcanda'tized  by  the  words.  3  Lev.  119.  Tiln.  35  Car.  2.  C.  B.  V  juccnc  v.  Alpy.  S.  C-  cited 

and  approved,  it  Msd.  117.  Trin.  C  Ann.  B.  R.  in  the  cafe  of  May  v.  Hoasc.  Where /lif/ wai  ia 
the  fpiritual  coint  by  the  mother  and  (on  for  calling  the  Jon  bafturd  and  kit  mubar  a  whare  ij  iaf^- 
earitrk'j  and  prohibition  was  denied. 

Prohibition  lies  for  calling  one  whcrefon.  Per  Richardfon ;  Lat  156.  in  the  cafe  of  Lewis  t.  WhiittM 
Cites  Mich.  6  Jac  B.  R.  CraJock  v.  Thomas. 

A  1  bel,  Sec,  for  thefe  words,  tbeu  art  the  fort  of  a  Wbore,  and  tly  jnother  fifod  m  a  white  JBeet  fir  « 
lapardj  **  or  words  to  that  ef[<ff*  It  was  moved  for  a  prohibition,  becaufe  the(e  are  only  words  xihgA 
and  pafllion.  But  to  that  the  Court  anfwered,  that  if  it  had  been  only  for  th^  firft  wx)rds,  (risO  (^** 
arc  the  Ton  of  a  whore,  thefe  would  have  been  only  words  of  heat  j  but  here  he  comes  to  partkstarst 
viz.  (ftood  in  a  white  jhect) ;  then  it  was  moved,  that  here  it  is  not  a  pofitive  affiraanoa  ia 
thu;  libel  of  fpeakiog  (he  words,  but  thclc,  or  tcsTdi  t^  that  ej<il^    Cut  to  thu  the  C^vit  aJinMi. 


jptolifbition.  $  59, 

lk»t  thU'lf  ihnr  uJuMlfirm  la  t^e  fpi ritual  court  ^  and  to  for  time  thejr  iay,  m  tbe  iqontlif  of  Janu. 
ary,  February,  &c.  aJl  the  months  of  the  year.  But  Atkins  inclined,  that  that  was  nanght :  but  all 
the  reft  contra,  and  fo  they  would  grant  no  prohibition.  Freem.  Rep.  ^95.  pi.  347.  Trin.  167$.  C.  B. 
iUMn— — Soe  (P)  pl«  2. 

It  was  faid  by  Hoit  Ch.  J.  that  if  A.  calls  B.  zfin  of  a  vfbcrt^  he  cannot  libel  in  the  fpiritual  coutt, 
but  his  mother  may ;  becaufe  in  this  cafe  jt  is  noJ;^iritual  tUfumat'un  to  tbtJoH^  but  it  it  /«  the  mofttrm 
II  Mod.  1 1  a,  II 3*  Pafch.  6  Ann.  B.  R.*HoiIcins  v.  Lee* 

•[592! 

[i(5.  If  a  man  fays  to  a  woman^  thou  art  a  ni>hpre  and  thy  cht/-  But  where 
dren  are  bqftardsj  and  for  this  the  woman  fucs  in  .court  chriftxan,  ''****  ^*'» . 
no  prohibition  lies,  for  the  ftatiite  El.  of  baftards  i*g',  thr,u^* 

•  favcs  the  ccclefiafticaljurifdiftion.  Mich."  3  Car.  B.  R.  between  artawAw, 
Wallis  and  Procter.  Per  Cur.  Prohibition  was  denied.  1  ""i  f  ^^^/* 

^  ^  J  ami  kapef  a 

haxcdy-houje^  a  prohibition  was  granted  per  tot.  Cur.  for  faying,  thou  art  a  bawd,  and  keepefl  a 
.  bawdy.hou:'e,  is  pi/hlih^ble  by  the  common  law;  and  for  faying,  thou  art  a  vabore^  without  milcin^ 
fHeKticM  h  particular^  is  not  to  be  puniihcd  in  the  fpiritual  court  \  and  a  precedent  was  (hewn.  Mich* 
5  Jac.  Nicholses  ca&,  that  a  prohibition  lies  for  fayiog,  thou  art  a  whore,  find  a  tmluted  vbort^  and  k 
dirty  vibore,  Jo.  44.  Mich,  z  1  Jac.  C.  B.  Binch  ?.  Wood— 5©  it  wis  held  per  Cur.  that  fayinff 
tfaoQ  art  a  vfire  atid  a  thief,  or  thou  kerpeft  a  bawdy-houfe,  are  temporal  matters^  and  the  party- 
ihall  net  proceed  in  the  fpiritual  couit;  whrrcas  if  it  were  only,  thou  art  a  wbon,  (t  libei  Ret  ia  the 
fpiritual  court.     2  Sallc.  55a.  pi.  15.  Mich.  2  Ann.  B.  R.   Gali?ard  v.  Rig^lr. 

Libel  was  for  calling  a  woman  intfudent  whore.  It  was  objeded,  that  it  was  only  a  word  of  paf- 
£on,  an.d  that  later  opinions  have  been,  that  unlefs  fome  aA  of  fornication  was  exprefled,  a  prohibitioa 
ihould  be  granted.  But  it  was  denied,  becaufe  whoredom  is  an  offence  of  fpiritual  cognisance* 
k  Vent.  7.  Hill.  20  &  11  Car.  i.  B.  R.  Hetbcrt  v.  Merit.—  Sid.  404.  S.  C.  by  name  of  Mcllst  ▼• 
Hebbzrt,  fays,  this  cafe  was  ruled  upon  view  of  precedents,  which  formerly  were,  that  prohibitioft 
ibould  go,  but  of  late  that  it  ihould  not. 

^0  prohibition  was  prayed  to  ftay  a  fuit  for  calling  a  woman  whore,  but  upon  confideration,  after  two 
arguments  at  the  bar,  and  on  the  bench,  it  was  denied  $  for  it  is  an  ecdefiaftical  dander,  and  examin* 
fbl^  and  puniihable  in  the  ecclefiaftical  court,  and  |iot  to  be  conlidcred  only  as  words  of  fcolding  aa4 
heat.  2  Lev.  63.  Triji.  14  Car.  2*  B.  R.  Betniff  v.  Pepple— S.  P.  Freem.  Rep.  43.  pi.  51* 
Trin.  1672.  B.  R.  MedliflFft  Ux.  v.  Buckhold  &  Ux.  and  it  ferms  to  be  S.  C— ^—S.  C.  of  Bxt^ 
HiFF  V.  PxrpLB.  Vent  220.  fays,  it  was  for  words  fpokenof  the  midrcft  to  her  f;rv3nt,  (Tiz.)  go  tell 
thy  mi/ireft  wLore,fie  is  a  wbcri,  and  J  wi/i  prove  it,  .  Hale  Ch.  J.  faid,  that  they  cannot  be  words  of 
heat,  as  if  fpoken  when  the  parties  had  been  fcolding,  but  were  fpoken  deliberately  to  the  fervant  ia 
the  party^s  abfe-  ce;  and  faid,  that  formerly  thry  would  not  prohibit  unlefs  the  words  implied  fome 
a^  done,  as  in  cafe  of  £atqn  v.  Ay  lofpz,  Cro.  C.  no.  but  it  is  reafonable  this  fuit  ihould  proceed, 
it  being  for  matter  of  ilander,  which  is  to  be  puniihed  by  public  |)enance;  fo  no  prohibitiou  waa 
granted.— —But  Trin.  1678*  B.  R.  a  prohibttton  was  granted  to  a  fuit  for  calling  a  woman  whorc^ 
becaufe  only  a  word  of  heat  and  paffion.     Freem.  Rep.  296.  pi.  347.  Anon* 

Where  the  words  were,  voir  are  a  whore  and  ply  in  Moorfelds  \  the  fuggeflion  for  i  prohibition  was,  that 
the  words  weie  Jpoke  in  London,  where  an  a^ion  lies  for  fuch  words ;  and  a  prohibition  was  granted  for 
that  realbn ;  for  otherwife  fuits  might  have  been  in  the  fpiritual  coiTrt  for  fuch  words,  though  not 
fiogly  for  the  word  whore,  it  being  a  common  word  of  brawling ;  but  otherwife  where  joined  with 
otl.er  words,  which  (hew  the  intent  to  defame  in  thsijt  kind*  Vent.  343.  Mich.  31  Car.  2.  B.  R.  Anon. 
But  for  faying  you  are  a  common  woman,  mdfucb  women  as  your  are,  never  have  any  children,  the  fuggef. 
tioo  for  a  prohibition  was,  that  there  was  a  cuitom  in  London  to  pooiih  whores  by  carting  and  whipping^ 
Sec.  and  averred,  that  if  any  fuch  words  were  fpoken  by  him,  they  were  fpoken  in  Londio,  See.  « 
prohibition  was  denied  per  tot.  Cur.  becaufe  this  cuftom  extends  daly  where  the  woman  is  direQly 
cjlied  whore,  and  not  to  words  from  which  it  may  be  collected  that  ihe  is  a  w&ore.    2  Lutw.  1039* 
ilill.  3  W.  3*  Houblin  V.  Milner.«-^5o  where  a  libel  was  for  faying,  thou  art  a  cuekeldly  old  dog, 
€all  down  the  bitch  your  w'^e,  it  was  fuggeded  hers  as  in  the  cafe  above  about  the  coilom  oi  London* 
whereupon  prohibition  was  granted,  and  it  was  now  moved  for  a  confultation,  upon  the  reafons  ia 
tiie  abovemeotioned  caiiB,  that  the  words  muft  be  diredUy  and  exprefsly  defamatory,  and  infilled  upon 
the  faid  cafe ;  but  per  Cur.   that  cafe  hath  been  denied  to  be  law  by  this  court,  and  it  hath  been 
ruled,  tha.  any  words,  wnich  are  defamatory  and  puniihable  in  the  fpiritual  court,  are  triable  in  Lon« 
don  by  the  cuftom  there  ia  an  adion  on  the  cafe,  wherein  damages  may  be  recovered,  fo  ia  the 
principal  cafe  the  prohibition  was  held  good,  and  the  confutation  was  denied.  8  Mod.  115*  Hill.  9  Gee. 
1723.     Hotchkis  V.  Corbett.  .Upon  fuggeftion  of  the  words  b  ing  adlionable  in  London ^y  the 

Cttftom  for  calling  a  vromaa  whore,  the  Court  would  not  grant  a  prohibition,  without  oath  made,  that 
ifanyf^ch  words  were  f poke,  they  werijpokc  in  London  and  not  eljewbire,  4  Mod.  367*  6  W.  4e  M«  B.  R* 
Anon. 

'  Libel,  &€•  for  thefe  words,  you  are  a  damned  hitch  whore,  and  a  pocky  where,  ar.d  if  you  ^a^n 
not  tie  itch  you  have  the  pox  i  and  moved  for  a  prohibition,  becauM  an  rAioa  lies  at  commoa 
law  I  and  a  difierence  was  taken,  where  the  word  pcx  could  not  he  intended  but  of  the  French  pexp 
by  the  words  1  hat  were  fpoken  with  it,  there  adlion  lies;  and  Holt  faid,  that  where  the  wuid  /uc 
waa  joiacd  with  the  word  whore ,  it  fhould  be  intended  of  the  Fremh  pcx,  aad  prohibition  granted* 

X  X  3  li  Mod. 


S92  l^ro^tMtion. 

12  Mod.  241.  Biflch.  le  W.  3.  Crimes  v.  Lord..  ■  S,  P.  in  the  laae  teroL  itUoL^/L 
Whitfield  V.  Powel. 

Sue  where  words  wcret  you  are  a  brawiy-n^ed  wb&rtf  mJ  ywfthh  9f  bmdy ;  it  was  matt^  kt  a 
prohibition  that  the  words  rather  charged  intemperance  thaa  incontinsncy,  but  the  jwohibitioa  vai 
denied.  1  Salk.  693.  Pafch.  4  Anne  B.  R.  Ac>-bury  v.  Barton. 11  Mod.  4%,  pi.  15.  S.  C. 

Libd,  ftc.  for  thefe  vrords,  S.  F.  wife  of  R.  F.  is  a  w/wr^,  and  ber  bttjbsnd  is  g  cwMdj  ami.  tkat 
Jbe  brougbt  up  bis  daughter  f  fUkiw  tbt  Jmrni  trade^  and  to  be  a  ttfbcre  like  berflf,  a  pfobibtticB  ms 
moved  toTy  and  granted  nifi,  but  afterwards  was  difcharged.  Lutw.  1037.  Mich.  5  W.  ft  M.  Mooie 
V.  Fawcet* 

A  libd  was  for  faying,  fig  bad  a  cbild  at  S>  a  prohibition  was  prayed  for,  but  denied,  it  bong  a  kind 
_of  fotnicaticm  a  Keb.  335.  pi.  6->.  Hill.  19  ft  20  Car.  2.  B.  R.  Hudftfon  v.  Brown. 

So  for  thefe  words  fpoken  in  London  (vis.)  tbou  badp  a  b^^atd  afitr  tby  hmfiam£%  dtmth.  It  tdag 
•Aer  fentence.  Court  doubted  whether  to  grant  a  prohibition,  and  yet  per  Cur.  the  plaimiflT,  nocmdi- 
iUnding  the  feotencQ  may  bring  an  aflion  in  London  for  the  fame  words,  to  which  this  lenteaoe  cm* 
jmt  be  pleaded   in  barj  and  fo  the   party  be  doubly  punifbed  for  one  and  the  fame  tiling.    Caria 

adviiare'vnJt.  Carth.  213.  HUl*  3  W.  ft  M.  B.  R.    Hawkins  v.  Cook. Show.  237.  S.  C  by 

name  of  Coke  v.  Hawkins. 

*  Rule  waa  to  (hew  caufe  why  a  prohibition  fliould  not  go  to  a  fuit,  ftc.  for  thefe  words, y^^Mx  ntvw 
foarriedf  and  nevtr  bad  a  bufiand  (and  nohat  it  ber  bopeful  Jon)  innuendo,  that  fie  ^eai  a  xoharr  \  xdA 
upon  debate  the  rule  was  diicharged,  for  the  Court  was  dear  in  opinion,  that  theie  words  woe  a  /piritaal 
defamadon.     Carth.  49S.  Mich,  ix  W.  3.  B.  R.  Plifs  v.  Smith. 

A.  faid  to  B.  thaty^c  wtad*  her  bufiand  a  cuckold \  B.  libelled  againft  A.  in  the  fpiritna!  court)  and 
It  was  moved,  that  the  words  were  fpoken  in  London,  and  that  though  it  is  not  tailing  ber  n^rrdiivQly, 
yet  it  is  calling  her  fo  by  implication.  Per  Holt  Ch.  J.  if  the  caflom  of  London  cxteada  to  pouft  a 
woman  that  makes  her  hufl>and  a  cuckold,  then  a  prohibition  may  be  granted ;  f  ^  the  ^ndatiaa  id 
grant  a  prohibition  for  calling  a  woman  whore  in  London  is,  bccaufe  they  by  coftom  punlA  wbofcs 
there  by  carting  them,  and  an  aAion  lies  there  for  calling  a  woman  who»e)  and  afterwards,  at  aoadKr 
dav  this  terniy  they  granted  a  prohibition,  bec^ofe  thefe  words  are  adiooabk  in  London,  11  Mod*  195. 
Mich.  7  Ann.  B.  R>  Bennet  v.  King. 

♦  [  593  ] 

t  Cro.  c.         [17,  If  a  man  fays  to  another,  tbou  art  a  drunkardy  «r  a  drmh 

^fsttne!^*"  i^«/^/&w,  or  an  idle  drunken  fellow,  if  a  fuit  be  in  the  fpiritual 
S*.  c.  And  court  for  this,  a  prohibition  lies ;  for  this  is  not  fpiritual  flander. 
3  juftices  Mich.  8  Car.  B.  R.  \  between  Starr  and  Cuckow.  Prohibition 
wrohibtti^*  was  granted ;  for  they  are  words  of  heat  and  paflion,  and  not 
for  the  '  any  fpiritual  defamation.  P.  15  Car.  fi.  R.  j:  between  Hatnes 
words  are  and  PoTNTER,  the  words  were,  thou  art  a  drunkard,  and  drunk  3 
t^mu^  /«W/  a  week :  prohibition  was  granted  againft  the  opinion  of 
rede,  and  a  Barkley.  But  after  Mich.  1 5  Car.  it  was  moved  again,  and  per 
'w*  f  ^^^*  prohibition  was  granted  j  for  the  Court  faid  they  fhould  not 
^brJwV^i  ^'^  P^^*  ^^  *  defamation,  where  they  have  not  original  end  dircft 
butRichard.  cognizance  of  the  fa£t  whereof  he  is  accufed,  as  they  have  not 
fon  doubted,  ^f  drunkeunefs,  unlefs  as  an  offence  againft  the  ten  command- 

becauie  ei-  n  ^  ^ 

tber  court     nieuts,  as  all  fins  are.  ] 

might  meddle  with  drunkennefs  to  punilh  it ;  (6  that  it  is  not  merely  temporal  \  hot  he  afienicd  t» 
the  grant  of  a  prohibition,  and  the  party  may,  if  he  will,  afrer  declaration,  demur  thereto.  And 
a  pmhibition  was  granted.  Jo.  305.  pi.  14.  S.  C.     And  Jones  faid,  that  when  he  ww  Juikc 

In  C.  B.  a  prohibition  was  awarded  foriuch  words  in  Martin  Colthorp^s  cafe. S.  C  Cra.  C.  7^ 

by  name  of  STAtaK  v.  Buckholo,  a  prohibition  was  a^h-atded,  becanfe  thefe  word  tend  to,  and  an 
fnmfiabU  at  a  temper ai  cftnce,  and  not  in  the  ecdehaftical  coort.. 

}  Jo.  44 1.  Mich.  1 5  Car.  B.  R .  Swayne*s  cafe  fcemt  to  be  S.  C»  where  the  words  woe,  rA«n  art  a 
nnmon  drunkard,  and  a  prohibition  was  granted. Mar.  6.  pi.  ri.  Anon,  but  is  S.C. Ibid.  f^. 

CI.  103.  S  e.  Per  Jones  J.  if  one  libels  for  calling  h:m  a  ^nnrJ(«r^,  a  prohibition  does  not  lie; 

ot  othcrwife  it  is  for  faying,  that  bevoci  dmak*  Richardfcn  faid  qosere  if  not  for  another  veafcn  [▼»•] 
becaufe  the  u€t  is  punilhable  by  the  ftatute.     Lac.  155,  156.  in  cafe  of  Lcwen  v.  Whitton. 

Where  «  libel  was  for  faying  to  t  parfon,  via.  tbon  art  a  pitiful  drunken  puffin  amd  a  drunken  puppy,  t 
frobibition  was  granted,  notwiibftanding  they  tvere  fpoke  of  a  paifon.  3  Salk.  xSS.  pi.  ^.  l^mck,  t 
Ann.  Brown  V.  Tanner. 


^  €re.c.  339.      [18.  If  a  man  fays  to  another,  tiou  artacucko/dfy  knave,  and 

«fe*!**s  *c.    ^^^  ^^^^  ^^  ^^^  ^'^  ^'^^  '^  ***  ^^  fpiritual  court  for  defamation^ 
acccwUngiy.  no  prcjubiticn  lies;  becaufe  the  words  amount  to  a  fpiritual 

dc£ft- 


defamation,  to  wit,  that  the  nvlfe  nuas  incontimnt.  Hill,  o  Car.  — — Prohi- 
B.  R.  between  Iles  and  Cobbet,  per  Curiam,  a  prohibition  was  g[;„^7to*  a 
denied.]  libel  for   ^ 

calling  zti<^ 
ihxxcucliaUi\  fortbeyare  words  of  pafnon,  and  the  fpealcing  of  them  not  punlfliable  there,     bid.  248 ^ 

pi.  14.  Pafch.  17  Car.  2.  Knight  v.  Jacob. Kcb.  S90.  pi.  53.  S.  C.  TwifJen  and  Keeling  J» 

held  dearly  that  it  was  granuble ;  but  H)  de  and  Windham  doubced,  but  ordered  caufe  to  be  Ihcwn  wh/  - 
it  fliould  not  be  granted. 

Defendant  was  fued  in  the  fpiritual  coart  for  fpeakfng  thefe  word<y  (viz.)  be  \%  a  cuckold  and  a 
^ittaly  y\\yc\i  hvtorfi  than  a  cucko/d,  ard  J*  S.  bath  lain  wttb  A,*t  ioife\  it  was  alleged  that  for  fuch 
words  of  fpleen  prohibitions  have  ufually  been  p-antcd  ;  but  upon  advifement  the  Court  all  agreed  that 
no  prohibition  (houid  be  gr.inted  ;  for  though  the  firit  words  are  too  genera!,  yet  being  coupled  wirh  a 
particular  charge  as  to  a  particular  peifon,  they  are  now  not  words  of  Ipleen  or  ufual  dlfcourfei  but  a  de- 
famation fuablein  the  fpiritual  court.  And  fo  a  prohibition  was  denied.  Cro.  C.  no.  Pafch.  4  Car. 
C.  B.  Eaton  v.  AylofF. 

Sc  where  the  words  were,  th  >tt  art  a  cuckold,  and  a  cuckoldly  knave,  and  a  cuckoldly  rogue  \  a  prohibition 
was  moved  for}  and  cited  x  Cro.  i  lo.  But  it  was  denied  per  Curiam ;  for  there  cannot  be  a  higher 
^famation;  becaufe  it  does  not  ony  defame  the  hulbind  but  a:fo  fcandal  the  wife ;  for  if  the  words.be 
true  (he  muft  neceHariiy  be  a  whore ;  but  if  the  words  had  been  fpoken  adjcSiively  only,  as  cuckoldly 
ijitfve,  there  perhaps  it  m*ght have  been  otherwife.  Freem.  Rep.  44  pi.  ^'\,  Trin.  16;  2>  C.^B.  D«vie 
V.  Djrie.  — In  fuch  a  cafe  prohibition  was  granted  nifi  caula.  Caufe  was  fliewn  that  the  baron 
^tnd  femt jcinxng  in  ibe/uit,  no  prohibition  (hould  go  }  o:herwif^  if  he  had  fued  alone;  foi*  the  words 
charge  her  with  incondnency,  and  fo  it  Is  reaforiabie  that  ihe  ihould  have  this  fuit  in  the  fpiritual  cuuit  t* 
punilh  the  defamation  which  fubjc^ts  her  to  penance  in  the  ecclefiaflical  court  j  but  if  the  baron  had 
iiied  alone,  a  prohibition  ihould  go,  becaufe  he  incurs  no  fuch  danger  by  *  the  fpealcing  of  the  words* 
And  of  tjhat  opinion  was  the  Court,  and  difchargqd  the  rule  for  the  prohibition,     z  Lev.  66     Mich. 

34  Car.  2.  B.  R.  Tozer  et  Ux.  v.  Davis. Ibid,  fays  that  a  prohibition  was  denied  the  next  term  in 

•  tike  cafe,  between  Luchin  and  Lightbrldge. S.  P.  ruled  by  Holt  Cb.  J.  3  Saik.  2l^8..  -H^i* 

15  W.  3.   Anon. 

So  where  the  words  were,  be  I'l  a  eucktjd,  with  an  Mverment  that  in  that  country  it  Jigmfes  that 
the  tvife  i\  a  *whort\  and  a  prohibition  denied.  Comb.  312.  HiQ.  6  W*  3*  B.  K«  Meriel  &  Uxor. 
T.  Kendal. 

♦C594] 

[ip.  If  a  man  fays  to  another,  thou  art  a  knave ^  a  paltry  hnave^  So  tor  cai- 

cnd  a  pochey-faced  knave,  and  a  fuit  is  in  the  fpiritual  court  for  ^^fr^^l^^  . 

thefc  words,  a  prohibition  lies.   P.  11  Car.  B.  R.  between  Packer  fo/knave 

AND  MooRE,  a  prohibition  was  granted.}  *^  '"**  *o    ' 

was  no  name 

oT  reproach,  but  fignified  a  man-fervant.     2  Inft.  493.  fays  it  was  the  cafe  of  March  ▼.  Beale. S0 

where  it  was  for  calling  a  man  kua've,  and  a  knaite  indeed,  becaufe  the  words  could  not  make  him  fubjewt 
to  any  eccleliaftttal  cenfure.     1  Salk.  54S.  Hill.  8  W.  3.  B.  R.  Hawkins  caie. 

Note,  it  was  denied  by  all  that  the  fpiritual  court  hath  any  juriMid^ion  to  maintain  any  fuit  for  caliipg 
a  man  knave,  as  pro  reformatione  morum.  Sid.  149.  pi.  iz.  Trin.  15  Car.  2.  Aaon.-  ■.  A  prohi- 
bition wras  granted  nifi,  &c.  Sid.  393.  pi.  26.  Miih.  20  Car.  2.  B.  R.  Anon. 

[20.  If  J.  B.  fays  to  J.  D.  it  is  reported  that  J.  N,  did,  or  does  S.  C.  Jo. 

ket'p  in  his  hoiife  a  man  or  hoy  to  hugger,  to  which  J.  D.  anfwers,  ^°'  .^"' 

he,  vile  villain,  nvould  have  done  as  much  to  me  ;  if  J.  N.  fues  J.  D.  words  are, 

for  this  defamation,  averring  hinrifelf  to  be  a  minifter,  a  prohibi-  ^bac  he  did 

tion  lies ;  becaufe  this  is  not  any  fpiritual  defamation,  and  bug-  ^^^  *  ^"^ 

gery  is  made  felony  by  the  ftatute.     Mich.  8  Car,  B.  R.  between  j—   '-_  x  ^ 

HiGCON  AND  CoppiNGER,  \  a  prohibition  being  granted  before,  f  Foi.  297. 

a  confultation  was  denied,  and  after  a  demurrer  was  joined  upon  *    - ^  ■  -^^ 

the  declaration,  and  adjudged  per  Curiam,  that  the  prohibition  is    l^^L^ij 

well  granted-     Intratur,    H.  8  Car.  Rot.  129.  though  the  fuit  in  lu^^cri/im' 

the  fpiritual  court  was  for  words.]  ««<*"»  prohi- 

bition was 
granted  by  three  juftices,  abfentc  the  Chief  Juftice. 

21.  If  A.  fues  B.  in  the  fpiritual  court  for  a  defamation,  fci-  ^.■' where 
licet  for  faying  thcfe  words,  that  A.  iv as  falfe  for/worn  before  the  |^.^*^'''*^^«*  ^ 
/tidgesj  in  that  he  fivorc  that  J.  S.  ivns  no  tinner  j  a  prohibition  lies,  worui,(vif. 

X  X  4  for 
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tbcu  tft  a  for  an  *  aAion  lies  «t  common  law  for  thcfe  vords  if  it  be  wcB 
i^T/%x     ^^^^-    Mich.  8  Car.  B.  R.  bct>ycen  Robinson  and  Taylor,  pro- 

thou  wadffi    hibition  granted  per  Curiam.3 

sjalfe  ac- 

ecttrt  when  tbcti  wafi  churcbvf0rJen\  the  defendant  fuggei^ed  for  a  pmhibStion,  that  thediaiffincof  fer. 
jury  belonged  to  the  temporal  courts  j  hot  a  confiiitacioD  was  granted,  becaufe  the  ^erjory  was  fuppofed 
to  be  c  mmlttcd  about  the  execution  of  his  office  of  a  ch-j.chwarden,  which  beloags  to  the  fptiHnil 
jurifdidtion.  But  otherw>fe  had  it  been  fu^rgeAed  to  be  done  concerning  a  feoflfmea^  or  other  raopoial 
•^     Cold(h«  113.  pi.  2»  Mich.  39  &  40  tils.  Browa  v.  Lothcr.  — —  *  See  pL  3. 

[2a.  If  A.  a  furrogatc,  fucs  in  the  fpiritual  court  againft  B. 

ix  officio  pro  falute  anima  55*  morum  reformationc  ex  promoticne  C  bc- 

caufe  C.  being  a  prodior  of  the  fpiritual  courts  and  a  mafter  of 

arts,  the  faid  B.  faid  to  him,  thou  art,  or  be  is  a  fibbed  inave  aai 

a  pickerel  bum^bainff's  or  thus,  I  /corn  to  be  abtifed  byfucb  ajcakhei 

hiavey  orfiich  a  pickerel  bum-bailiff  as  thou  art ;  and  avers,  that  he 

faid  this  to  defame  C.  and  to  contemn  the  ecclefiaftical  jarifdic- 

tion,  a  prohibition  lies ;  for  this  is  not  any  fpiritual  flander,  nor 

any  defamation  of  the  court*     Mich.  8  Car  B.  R.  between  Cort 

AM>  YTard,  per  Curiam.    And  a  prohibition  being  before  granted 

upon  this,  and  a  plea  and  demurrer  for  confultation,  the  Coun 

feemed  now  of  opinion,  that  no  confultation  ought  to  be  granted. 

But  before  this  was  determined,  Cory  died.] 

*  1 595  1      f  23.  If  a  ft'il  be  in  the  fpiritual  court  ex  tfficio  pro  reformatimu 

C«db.  446.  morumy  becaufe  J.  S.  was  a  do£lor  of  divinity,  and  parfon  of 

Icu.B.'lt;  SWpling  in  the  county  of  and  J.  D.  faid  to  J.S.    Tou 

S.C.  btt(BO(  were  twee  overthrt^iun  by  the  partjbioners  of  Shipling*     J.  D.  *  re* 

|^^"7        plied^  he  lied,  it  ivasbutcnce;  nvhereupon  J.  D.  replied^  heliedjoni 

•d^otnatur.  ^^^  ^^  ^^^^  ^^  i^^  ^  ^^^  ^^  J*  ^*fi^  ^^^  ^  ^^  ^"^  ^  blackfmitFj 
*^A. (a^*r- yS«,  or  the  fan  of  a  blact/mitb,  a  prohibition  lies;  for  hercisnqt 
'^l*n^\^\t^  any  fpiritual  flander,  and  but  a  returning  the  lie  upon  the  doSor, 
the  fpiritual  ^^0  gavc  it  firft.  Mich.  8  Car.  B.  R.  between  Hye  and  Docto.r 
codttfor  Wells.  Per  Curiam,  except  Richardfon,  a  prohibition  bcfcic 
^thuM^^'  ff^^^^^»  ^"^  "<^^  demurrer  for  a  confultation,  the  prohibition 
AnMvt,  it  ^ball  (land.  Mich.  9  Car.  this  being  moved  again,  pdr  Cniiam  it 
far,  €nd  a    feems  tliat  the  prohibition  fhall  (land.  1 

r»feai.     \t  ^  ^ 

was  moved  for  a  prohibition,  becaufe  they  are  only  wnri*!  of  Iieat  and  rcoldiag ;  and  cited  2  RoO.  2^ 
No*  19*  297*  No.  2  2,'23>  ^^  '^  he  had  faid  he  bad  been  a  conrnrm  /hr^  it  had  bseii  cante  of  dr.ii- 
vation.  And  per  Flli&f  then  ctitJtnly  it  had  been  g  od  caufe  to  fue  in  the  rpirituai  court  \  per  Atkaii» 
he  19  a  liar  if  Vte  tell  but  one  \k,  and  why  Aould  we  intend  it  in  theftorft  fenfe  of  a  otmonoa  liar? 
fo  that  iht  quefticn  it,  how  it  Oiail  be  intended  f  Vaughan  fatid,  that  cafe  in  Roll.  197.  chafgahis 
wiih  one  partcular  ad  only,  V'2.  of  lyirg  upon  the  (uijeO  matter.  Sibi  adjoraatur.  FieefD*  Risp*  %c^ 
Sx.  pi.  ICO.  Fafch-  1673.  Gloyne  v.  Gilbert. 

A  libel  waa  [24,  If  A.  B.  a  feme,  fays  of  J.  S.  a  mmifter,  be  is  a  wrikj 
I°par*o*n%r'^  )^rr/7f Arr,  he  preaches  agoivjl  pride  and  brings  a  trulltrud  to  cburcb 

.  frmcbti  no.  li^th  him,  (innuendo  his  Hvife)  nsy  hujband  will  not  fuffer  me  to  be 

thing  tut  ahufid  by  fuch  a  knave  /  this  is  a  fpiritual  defamation,  for  which,  if 

Ue^r.  tie^^  a  fuit  be  in  the  fpiritual  court,  no  prohibition  (hall  be  granted. 

paifii.   It  P.  1 1  Car.  B.  R.  between  Vaughan  and  Dantset,  pdr  Curiam* 

i^aa  r.  oved  Prohibition  denied.] 

foraprohi-  "" 

billon,  becaufe  the  words  tie  aAionsbie  at  Taw,  and  It  wai  granted ;  bat  afterwards  a  confaltaiM 
was  granted,  becaufe  they  concern  an  ccclcruftcal  nna:trr  end  p^^on*  Md  are  fit  to  be  tried  tbr*. 
3  Lev.^  17.    Pafch.    ^3  Car.  2.  C.  B.  Cm  .nm  v   W^l>i>n.  But  where  the  words  in  the  I.W 

w^rp  laid  to  be,  that  the  f4id  Pri^g  (a  pai;on)  b.^avtd  b'mjflf  fnudly  ^4  hfJmtljf  and  fJ^f >«  m 


#»  h^ajtnt,  tpnegtn  hkekha4  i  m^  th«t  be  alCb  faid  lad  dedircd,  that  tht  sdwci  and  Oflcrtatms,  wd 
tihiff-^irituttl  d'trtttkni  tfhim  tbtJaU  Price/rMN  tbefulftt^  are  mt fit  to  he  taketi^  and  that  be  toas  rmft 
Hpot  tkt  fMcramait  \  and  tbst  be  tb§  faid  cktkffpeakiMg  tt  a  tbitd  per/on  f /aid jom  ttmUJ  not  receive  the 
Jacrtmentfremjueh  a  f»^J  ti  tbetaid  Price  Wtf«,  viasyou  tu  live  never  Jo  Iwg  in  bis^rijb*  To  prevent 
a  prohibition  it  was  urge<f,  that  toefe  were  not  words  of  heat  but  of  Miiberation,  and  highly  touched 
Jum  in  his  funftion ;  and  cited  the  cafe  of  Cranvoh  amdWaloei*,  3  Lev.- 17.  Bat  Hole  Ch.  J. 
faidy  (to  which  the  Court  did  not  difagree,)  that  thongh  thefe  words  did  reflet  op  him  in  his  profeffion^ 
yet  leehig  they  do  not  ejbarie  btm  with  nny  tblngfor  whicb  be  is  obnopeitut  to  tbeffnritual  rourt,  tbeiefore  a 
prohibition  was  granted^  and  it  was  ordered  to  come  before  the  court  of  B.  R.  by  deciaration  and  de* 
muncr.  11  Mod.  140.  Mich*  6  Ann.  B^  R.  Clerk  t.  Price.—- Afterwards  in  Hill.  7  Ann.  thb 
canfe  came  on  again^  but  adjamatur««««>-Ibid«  xo8.  S.  C«  but  no  judgment* 

[25*  If  A*  a  woman,  fues  B.  m  the  fpiritual  court,  for  faying  s.c.  Cio« 
of  her,  thou  art  a  H^elcb  jade^  averring  in  the  libel,  that  the  faid  c*  4S6- 
words  fignify  as  much  as  if  he  faid  of  her  that  (he  was  a  whore,  q^^  g^^ 
no  prohibition  (hall  be  granted ;  for  this  is  a  fpiritual  defamation,  PewY.  jef< 
P*   II  Car.  B*  R.  a  confultation  granted;  after  a  prohibition  be-  ^^  — 
fore  g|'ante4,  upon  fhewing  of  a  libel  for  faying,  thou  art  a*  thief ^  jibeiicd  foU^ 
and  a  Welch  jdde^  but  now  the  prodlor  comes  into  Court,  and  faying  «f  his 
certifies  the  Court;  that  the  word  thief,  was  not  in  the  record  in  *'*«  A.'' « 
the  fpiritual  court,  and  upon  this  a  ppnfultation  was  granted,  /cbeailit  '' 
between  Jefferi£S  and  Pue,  per  Curiam.  jade,  ands 

fiinkingjade\  . 
and  faggefted  in  the  fibel  that  jade  fignified  whore*  A  prohibition  wu  denied  per  tot.  Cnr.  becaufe  the 
wrords  are  malicious.  2  Show.  4S7,  48S.  pi.  4(3*  Mich,  a  Jac.  2*  B.  R.  Warwick  v.  Skinner  U 
al«— — Bat  the  reporter  adds,  fed  qnarre  vim  rationis)  for  an  averment  teems  necc/Tary.  And  fays  that 
Mr.  Powell  (the  coonfel  that  moved  for  the  prohilition)  informed  him  that  the  next  day  they  had  n 
l^ohlbition  granted  in  6*  B.  * 

*  Where  the  words  nn  eomptustedf  fi  that  affion  will  lie  fir  part  in  the  temporal  court,  prohibitioa 
^ivill  go  for  all  $  as  if  it  had  been  for  faying,  thon  art  a  whore  and  a  thief,  the  fuit  in  the 'fpiritual  couit. 
ftall  not  be  ftayed  for  the  word  thief  only  bat  for  the  whole*  Per  Twifden  J.  Sid.  404.  in  the  caie  nf 
t^ellet  V.Herbert* 

7,6.  9  £.  2.  cap.  4*  ena£is,  That  in  (kfomationjk  the  prelates  may  See  a  inft. 
€orrcn  notwithfianding  the  kin^s  pr<fhibiiion.  ^^- 

27.  A  man  may  fue  in  the  fpiritual  court  for  calling  him  s.  c.  cited 
falfijier^  adulterer,  or  u/urer,  &€.¥.  Is.  B.  $  I.  [1).  Mar.  66. 

28*  If  a  man  give  evidence  to  an  inqueft  to  indiff  one,  he  cannot    £  596  3 
fue  for  this  defamation  in  court  chriftian.  2  Inft.  493. 

29*  If  a  man  call  one  a  perjured  man,  he  muft  take  his  remedy 
at  the  common  law*  2  Inft.  493* 

30*  C.  libelled  againft  A*  for  calling  him  hafiard^maler.  The  The  defend, 
defendant  juftified,  becaufe  he  was  proved  to  be  fo  before  two  *?^/V.*^?^* 
indices  pf  peace,  according  to  the  ftatute  18  Eliz.  which  plea  the  the  fpiritual 
judges  in  4^e  eccicfiaftical  court  refufed,  whereupon  a  prohibition  comtfor 
was  awarded.  JJut  per  Haughtonj '"  ' 
the  convi£^ioh,  but  had 
they  had  refufed  his  plea^ 

his  remedy  had  been  by  appeal.  2  Roll,  Rep.  82.  Pafch.   17  Jac*  't'-*':J^ 
B*  R*  Cooke  s  cafe.  befpohttie 

nuords  At  tht 
yjtjiom^  where  the  defendant  was  adjudged  t§  be  the  father,  and  to  maintain  the  child.     The  defendant 
lays  he  fpoke  them  cut  of  feffions.     And  the  plaintiff  demurs,  and  haJ  the  prohibition,  per  Curiam) ;  for 
hf  the  ftatute  of  the  felConk  are  made  judges  of  ttic  fathers  of  bail  <ird  childKn }  and  therefore 

they  ih«ll  not  try  it  o^^er  again  in  the  fpiritual  court }  for  he  is  legally  convi^ed }  and  it  is  like  as  if  a 
man  be  cunvi€ied  of  perjury,  sny  man  may  call  him  pei jured,  and  juftify.  Frccxn.  Rep,  283.  pi.  325. 
Trtn.  1675.  in  fi.  K*  Thornton  v.  Pickering. 

31.  The 


59^  IProlif&lrton.  • 

3  Ut.  i8.  31.  The  plauitifF  fpoke  of  the  defendant  thefe  words :  A.  is  a 
Pafch.  3j^  ly^^^  fellow y  and  has  lain  wth  all  the  women  between  H.  and  B.  and 
S.  C.  W  ^'^"^  *"^*  J^  many  women^  that  he  fcarce  lies  with  his  wife.  The 
lumeof  •  plaintiff  was  fued  for  thefe  words  in  the  eccIeCaftical  court.  A 
Lod^e^but  prohibition  was  prayed,  becaufe  thefe  words  import  a  thing  iiii- 
Rporcsthem  pof&ble^  and  are  too  general.  But  denied  per  Curiam,  becaufe 
as  fpoken  of  (hey  import  him  to  be  an  adulterer ;  and  this  is  a  matter  properly 
faCrfcro^  in  the  conufance  of  the  ecclefiaftical  court.  Freem*  Rep.  300» 
bibition  wai  pL  362.  Trin.  1 68 1.  C.  B.  Lodge  v.  Yates. 

ilcniedy  for 

tb«  v^ds  are  TC37  fcaodalouf,  belog  fpoken  of  a  parfoR»  chough  not  attonaUe  at  common  law. 

32.  I  will  not  venture  mjf elf  with  her^  (being  fpoke  of  a  midw^e 
licenfedy)  {he  is  a  whore  and  will  hill  me,  and  bury  me  in  the  garden^  as 

Jhe  did  her  bajlard :  for  which  words  a  fuit  was  in  the  ecclefiaftical 
court,  and  prohibition  prayed,  and  upon  caufe  ihewn  denied ;  the 
court  taking  them  not  to  be  adlionable  at  common  law.  Skin.  86. 
Hill.  35  Car.  2-  B.  R.  Anon. 

33.  A  libel  was  for  thefe  words,  viz.  Ihe  is  a  bitchy  a  whare^  and 
an  old  bawd.  A  prohibition  was  prayed,  becaufe  fome  of  the  words 
are  a£tionable  at  law,  and  fome  punifhable  in  the  fpiritual  courtt 
and  fo  prayed  a  prohibition  quoad  thofe  words  that  are  a£tionable 
at  law ;  and  it  was  granted,  becaufe  the  words  were  an  intirc  fen- 
tence,  and  fpoken  altogether  \  and  if  a  prohibition  (hould  not  be 
granted,  the  plaintiff  might  be  doubly  vexed.  3  Mod.  74.  Mich. 
I  Jac.  2.  B.  R.  Anon. 

34.  A  libel  was  for  faying,  you  are  a  rogue  and  a  rafcal^  and 
have  hired  fellows  to  fwear  falfe.  It  was  fuggefted  far  a  prohibition^ 
that  though  the  words  ihould  not  be  deemed  words  of  heat,  &c. 
but  advifed  and  malicious,  then  they  import  an  ofience  againft  1 
ftatute  law,  and,  that  where  no  fuit  lies  for  the  principal  in  that 
court,  no  libel  can  be  there  for  defamation  in  the  charging  fuch  of- 
fence. And  a  prohibition  was  granted.  2  Show.  454.  pi.  417.  Mich. 
I  Jac.  2.  B.  R.  Vcnners  v.  Allen. 

35.  Prohibition  was  granted  to  the  fpititual  court  upon  a  libel, 
for  calling  him  rogue  and  rafcaly  and  faying  that  he  kept  a  whore  in 
his  hnifey  and  thereupon  the  plaintiff  there  had  fentence.  The  de- 
fendant appealed  to  the  arches,  where  the  fentence  was  aiErmed 
and  remanded,  and  then  appealed  to  the  delegates,  and  was  thence 
remanded  for  non-profecution  there.  Upon  a  motion  to  difcharge 
the  prohibition  it  was  infifted,  that  the  words  were  only  of  heat 
and  fcolding  ;  and  to  fay  that  the  plaintiff  kept  a  whore  in  his  houfe, 

[  597  ]  ih-'l  not  be  underllood  that  he  knew  her  not  to  be  fo,  but  that  he 

kept  her  as  a  whore,  efpecially  being  after  fentence,  and  of  that 

opinion  was  the  Court,  and  granted  a  confutation.  3  Lev.  350. 

*    Pafch.  5  W.  &  M.  C.  B,  Elliot  v.  Chamberlain. 

SX.Comb.       36.  A  libel  was  for  thefe  words,  you  are  a  rq^e^rafady  where* 

faid '  Sat^^r  ^^f^^y  ^"^  fi'^  ^f  ^  perjured  affidavit  bitch,     A  prohifetion  being 

proliibUion    movcd  for,  all  the  words  were  waived  but  that  of  whorc-maftcr  \ 

had  often      and  it  was  urged,  that  this  was  only  a  word  of  heat.     But  per 

bc^n  denied    jj^j^  qj^  .t   ^^  ^      f^  ^f  ^  ^^^  jg  ^j^^  ^^        ^^  Calling  a  woQian 

for  ciihng  ,  i  •    i      •     ^  i    /•    n  •      i     n        t  i  H 

one  whore,    whorc,  wuich  IS   au  eccleliaitical  ilander  \  that  to   call  a  man 

cuchJd 
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£ucloJi  was  not  ecdefiaftical  flander,  but  ^vlttal  was,  for  that  Im-  and  time 
ports  his  knowledge  and  confcnt  to  the  adultery  of  his  wife  ;  but  w«  the  like 
to  call  a  man  impudent  brazen-faced  Behehub  wftrc  words  of  paflion,  "horemafl 
and  import  no  crime  nor  difcredit  any  more  than  devil  or  prince  of  Wjzn^ 
darhnefs.  2  Salk.  692.  Mich.  5  W.  &  M.  B.R.  Smith  v.  Wood,     l'^^^'^ 

•24S.    and    I   Cro.    332.     But  Eyre  J.   faid  that  that  cafe  had  heen  fince  exploded.  S«  C» 

Skin.  390.   And  that  the  prohibition  was  denied  per  toe  Cur.  and  they  laid  they  would  aoC  en«oun^ 
defamatory  words. 

37.  Libel  was  for  thcfe  Vords  fpoken  ofaparjon,  he  hasnofenfc^  S.  C.  i» 
he  is  a  dunce  and  a  blockhead^  and  he  wondered  the  bi/hop  would  lay  his  ^cMidijurlr- 
hands  on  fuch  a  fellow^  and  that  he  deferved  to  have  his  gonvn  pulled 

over  his  ears.  A  prohibition  was  granted ;  for  a  parfon  is  not 
puniihable  in  the  fpiritual  court  for  being  a  blockhead  more  than 
another  man  ;  it  being  urged,  that  he  might  be  deprived  for  want 
of  learning,  Hult  Ch.  J.  faid,  if  that  be  his  cafe,  he  muft  bring 
his  a£lion  at  law,  becaufe  deprivation  is  a  temporal  damage.  And 
a  prohibition  was  granted.  2  Salk.  692.  pi.  3.  Hill,  lo  W.  3.  B.  R. 
Coxeter  v.  Parfons. 

38.  A  motion  was  made  for  a  prohibition  to  the  fpiritual  court, 
upon  a  libel  there  for  thefe  words,  he  is  a  great  rogue,  as  great  a 
rogue  as  ever  'was  hanged^  and  deferves  to  be  hanged  more  than  Dr. 
Pirns :  a  prohibition  was  granted,  becaufe  no  fpiritual  defamation^ 
J I  Mod.  112.  Pafch.  6  Ann.  B.R.  Hofkins  v.  Lee. 


(O)   Where  the  Spiritual  and  Common  Law  differ^  if 

the  Suit  be  according  to  the  Spiritual  Law,  a  Pro-    *^°i-  *98' 
hibition  fliall  be  granted.     In  tbe  Matter.  "  ^ 

[l,  iF  a  man  buys  wood,  and  expends  it  in  his  houfe,  though  the  SeeDirmes, 

-■'  vendee  may  be  fucd  for  tithes  of  it  by  the  fpiritual  law  at  (^)^ 
the  ele£bion  of  the  parfon,  yet  fince  he  ought  not  by  the  common 
law,  becaufe  he  expends   it  in  his  houfe,   a  prohibition  (hall 
be  granted,  as  was  granted  P.  14  Ja.  B.  between  Parfon  Ellis. 

AND  Drake.3 

[2.  S<7if  a  lejfee  of  pajlure  rendering  rcnt.be  fued^r  tithes  of  the  SceDIfmea, 
rent  and  not  in  kind,  a  prohibition  lies,  becaufe  it  is  againit  the  ,^  sJc. 
common  law ;  for  he  ought  to  fue  for  tithes  in  kind,  as  was  ad- 
judged, 14  Ja.  Ellis  and  Drake  before.] 

[3.  If  A.  gives  a  legacy  to  B.  and  makes  C.  his  executor,  and  dies,  But  fmce 
and  after  C.  dies  intefiate,  and  D.  takes  letters  of  adminiftration  ^(^iftra't^rs' 
of  the  goods  of  C.  and  after  B,  fues  Z>,  as  adminijlrator  of  C.  for  of  righifui 
this  legacy,  fuppoftug  C.  when  he  was  executor,  to  have  nvajied  the  executors, 
goods  of  A.  a  prohibition  lies ;  becaufe  by  the  common  law  this  j^^*„  ^^^^ 
was  a  perfonal  tort  for  which  the  adminiftrator  cannot  be  charged,  chargeable 
P.  II  Car.  B.  R.  between  Amend  and  Fotherby  by  2  Jufticcs  by  ftatutcs, 

.    />  -i  i         ^  for  which  Icc 

agamltoncj  DcvafV.vit. 

4.  Where  a  man  grants  the  tenth  part  over  and  above  the  tithes,   [  598  ] 
vfhich  he  ought  to  pay  to  the  church,  there,  of  this  the  lay  court  (liall 
iiave  jurifdidUon.  ir.  Diimes,  &c.  pi.  i.  cites  44  £.  3. 5. 

5-  The 
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J,  The  defiitdant  itro  quart  impedtt  (pending  iJufuit  m  S^R,) 
rtheUedagainJl  S.  one  of  the  parifhioners  of  the  church  in  qucflioQ^ 
titheSy  and  de  jure  rcftorix,  alleging^  that  he  is  verus  ts^  indviitatus 
reclofy  &c.  S.  fi/eaded  there  f  that  G.  was  not  par/on^  but  that  M.veaf; 
which  plea  they  refufed,  and  gaye  fentence  againfl  S.  and  S.  pnyed' 
a  prohibition )  for  that  it  appears  to  the  Court  of  B,K.hy  a  verdiel 
given  kerey  that  M.  an^  not  G,  is  the  true  parfin*  Coke  Ch.  J. 
thought  a  prohibition  {hould  be  granted  \  for  ihould  G.  have  the 
tithes,  M.  niight  alfo  charge  S,  and  fo  S.  \70uld  be  twice  chirred; 
and  it  appears  to  the  Court,  that  M.  is  the  true  parfon,  and  yet 
they  of  the  fpirit^al  court  will  certainly  fentence  G.  to  be  Ac  true 
parfon,  becaufe  thpy  look  upon  M.^s  inftitution  to  be  void  by  itafoD 
of  a  cnreat  entered,  in  which  refpeft  our  Jaw  and  theirs  differ  ex 
oppofito ',  for  the  Hbel  is,  that  G.  is  verua  &  indubitatus  redor, 
arid  that  the  fuit  is  de  jure  &  tjtulo  rcftorix,  whereas  parfon  or 
not  parfon  is  triable  by  the  common  law ;  quod  fuit  concefTam 
per  Dodcridge,  who  faidj  that  parfon  or  not  parfon  comprehends 
xndu£lion  ;  which  Coke  granted,  and  a  prohibition  was  granted. 
]  Roll.  Rep.  228.  pi.  36.  Trin.  13  Jac.  B.  R.  Glover  v.  Shedd. 

6.  It  was  agreed  per  Cur.  that  real  comp^ttions  of  endovjment  of 
vicarages  (hall  be  expounded  by  the  judges  of  the  common  law, 
and  therefore  if  the  fpiritual  court  meddles  with  it  a  prohibition 
lies.  Litt.  Rep.  263.  Pafch.  5  Car.  C.  B.  cafe  of  vicarages. 
cnir.  WiP-  7.  A.  made  2  executors  B,  and  C.  and  died  ;  B  made  J.  N.  tit 
rum.  Kcb.  f^ffctitor  and  died  ;  C.  died  intejlate  ;  a  legatee  of  A.fued  J.  N.  in  the 
Adjornitu?.  Jpirittuil  court  for  his  legacy  i  who  pleaded  this  matter,  but  they  thc^C 
Etit  ibid.  refuted  the  plea  ;  whereupon  he  prayed  a  prohibition,  but  it  was 
^^^)^ww'  ^^"*^^*  becaufe  the  matter  is  filamentary ;  and  perhaps  J.  N. 
*jon  was'<fe^  has  all  the  goods  in  his  hands,  and  is  executor  de  fon  tort,  and 
nled;  and  that  there  is  nobody  elfe  in  this  cafe  to  be  fued  to  recover  the 
Hf  Hyde,  in  jgga^y  from  ;  and  though  the  furvivor  by  our  law  fliall  have  al)^ 
gacya^alnft  it  is  not  fo  perhaps  in  their  law,  to  which  this  matter  bekmgs; 
adminiftra.  and  if  they  proceed  ill  he  ought  to  appeal,  but  this  Court  willnojt 
torofexe.  prohibit  them  ;  and  a  prohibition  was  denied.  Lev.  164.  Pafch. 
▼ifc  by  the     l^  Car.  2.  B.  R.  Guillan  v.  Gill. 

firft  teftaror^ 

\i  by  their  law  adminiftrator  to  ex^utor  be  fo  to  the  firft  tcftator,  they  have  K  worfl  proceeded  a- 

«crfo  ordine,  in  wbicb  CAl'e  it  i»  proper  to  appeal. 

8.  When  a  queftion  arifes  concerning  the  jurifdiAion  of  the 
fpiritual  court,  as  whether  they  ought  to  have  the  probate  rffuch 
a  will  ?  whether  fuch  a  difpofition  of  a  perfonal  eftate  be  a  v/ff 
.  or  not  ?  whether  fuch  a  will  ought  to  he  proved  before  a  peculiar  cr 
before  the  ordinary  ?  whether  by  the  archbifhop  of  one  province  or  am^^ 
ther,  or  both  ?  and  what  (liall  be  bona  notabilia  ?  in  thefe  or  the 
like  cafes  the  common  law  retains  the  jur:fdi£lionof  determinii^. 
Per  North  Ch.  J.  1  Mod.  2u.  pi.  44.  Pafch.  28  Car.  2.  in  C»  S. 
Anon. 
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(]P)  Where  the  Temporal  and  Spirimal  Law  differ  in 

the  Manner  of  the  Suii. 

[I*  tF  baron  and  feme  arc  divorced  cnufa  aiuhtrii^  and  after  die  Roll,  Rc|). 

*  feme  fues  alone  without  the  baron  for  a  defamation  ;  though  JJj^'j,^'*  ^^ 
die  divorce  does  not  diflblire  the  marriage,  yet  becaufe  the  feme  jac.  s.  C 
may  by  the  courfe  of  the  fpiritual  law  fue  alone  in  fuch  cafe,  no  Sce<0  )  pU 
prohibition  (hall  be  granted,  though  it  be  contrary  to  the  ufage  ro47oftte* 
of  our  law.    My  Reports.     Motam  and  Motam  adjudged.]         •  fpiritual 

courtyafanc 
covert  may  fue  alone  in  every  one  of  the  following  cafes,  vis.  when  ihe  is  executor  or  adrnmniprator,  or 
legatee  or  ieginry,  or  dcfam.ng  or  dcfomsd*  Per  Dr.  Finr'old.  xo  Mo4.  64.  Mich,  xo  Ann.  B.  R. 
'm  cafe  of  D'aech  v,  Baux. 

•C599] 

£a-  If  a  man  libels  in  ecclcfiaftical  court  for  faying  of  certain  S.  P.  And 
m>Qrds  (naming  them)  aut  in  ejfeclu  cwfiniilia  ;  though  fuch  decla*  ^^^^ '^ 
ration  be  not  good  at  the  common  law,  yet  fuch  libel  is  good  by  court,  ex. 
ufage  there,  and  therefore  no  prohibition  fhall  be  granted*     Hill,  ^ept  Atkins* 
M  Ja.  R  R.  t  Palmer's  cafe,]  *  "^^l^  l^t""* 

naugkt ;  but  the  others  held  it  good,  becanfe  it  is  their  uiaal  form.     Freem.  Rep.  295.  pi.  347.  Trxn* 
1678.  C  B.  Anon.-.— t  S.  C.  cited  Arg.  $how.  159.  in  cafe  of  Shatter  v.  Friend. 

[3.  If  zfeme  covert  be  fued  in  the  fpiritual  court  ySr  fcolding  in 

the  church-yard^  and  condemned,  and  coils  taxed,  the  baron  fiot 

,keing  party  to  any  thing  thereof  yet  becaufe  it  is  the  cuftom  of  the 

fpiritual  court,  no  prohibition  ihall  be  granted.     Hill.  14  B.  R* 

Beknet's  cafe.    Prohibition  denied.] 

[4.  If  a  man  be  fued  in  the  high  commiffion  court  ad  infan*  S.  C.  tked 
tiam  partis  for  incefl^  and  there  it  appears  that  there  was  afaB  com--  ^jj*  j^^* 
ntittedf  and  a  feme  and  one  witnefs  that  the  defendant  was  guilty  of  chatter  ▼« 
thereof,  yet  becaufe  there  were  jnot  2  witnejfes  he  was  put  to  his  pur»  F«eaJ* 
gattony  becaufe  there  a  man  canndt  be  condemned  by  one  witnefs^ 
and  he  purged  himfelf  accordingly,  and  yet  there  they  ^/iw  cofls 
to  the  pafiy  who  profecuted  this  fuity  according  to  their  ufage  there 
in  fuch  cafes  no  prohibition  (hall  be  granted  -,  for  though  he  efcapes 
the  cenfure  of  the  court  by  the  ftriftnefs  of  their  law  for  want  of 
a  wxtnefs,  yet  for  xht  prefumption  that  he  is  guilty ,  they  may  well  give 
cods  according  to  their  law.    P.  1 1  Ja.  B.  R.  Coortnol's  cafe 
refolved.] 

[5.]  [8.  Upon  a  fuit  •  in  the  ecclcfiaftical  court  ad  injlantiam  j-  ^^ 
jpartis,  if  the  defendant  pleads  the  king*s  pardaHy  and  after  c^s  are    Fol-  »99* 
taxed  for  the  plaintiff y  becaufe  the  pardon  is  in  manner  a  conieflion         •    -^ 
of  the  fa£l,  though  this  be  their  cuftom  there,  yet  a  prohibition 
&all  be  granted,  for  inafmuch  as  the  matter  and  fuit  is  pardoned, 
the  cofts  alfo  are  gone.  H.  1 1  Ja.  B.  R.  Watson's  cafe.  Relblved.] 

[6.]  [9.  If  a  baron  and  feme  are  fued  iu  the  ecclcfiaftical  court  |'  ^' * 

for  polygamy^  and  there  it  appears  that  the  feme  was  married  before  to  £^^thMi%* 

J.  S.  within  the  age  of  confentf  and  after  diTagreed  at  the  age  of  probibitioa 

confent,  and  married  the  defendant,  and  fg  the  court  acquitted  ^ff  ^^X. 

die  defendants,  yet  if  they  tax  cojis  to  the  plaintiff ^  no  prohibition  hiaa^n.** 

fliall 
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jaftice  to  (hall  be  granted,  inafmuch  as  they  have  jarifdiflion  of  the  caofir> 
^^  ^that  •^"^  ^^  *^  ^^^^  ufage  to  tax  coils,  where  the  plaintiff*  had  caufam 
YaA  vexed      iitigandi*    Mich.  8  Ja.  B«  Blacsldon's  cafe.    Prohibition  de&iaL3 

kiic  without 

caiofe^  and  when  tbcy  bad  given  ientence  againft  the  infonner. 

ft  Watf.  [73  [10.  If  TLparfon  fues  upon  the  Jtatute  oflE,6.  in  the  fpiri- 

Comp.  Inc.  jiial  court ySr  the  double  value  for  not  Jetting  forth  of  tithes^  and  the 
cap!  57-^^*    defendant  furmifes  that  he  fet  them  forth,  and  that  they  vowld  not 
cites  S.'C.    admit  the  proef  of  it  there  by  one  witnefs.     No  prohibition  lies,  be- 
caufe  they  have  connfance  of  the  matter.     Hill.  9  Car.  B.  R.  be- 
tween YoLLE  and  Sir  £dward  Fowel.  Per  Curiam.     Prohibitioa 
denied.3 
Mar.  73.  Q8]  [11.  If  the  parj/bioners  fue  the  churchwardens  of  the  parifh 

fcemstobe  f^  ^^^^  ^„  account  in  the  ecclefiaftical  court,  and  in  this  fuit  eo/ls 
Thtcbureb-  ^^  ^^^  ^^^  to^ed  for  the  pari/hioners  againft  the  church  wardens, 
wardtus  of  a  and  after  the  churchwardens  pay  the  cofis  to  one  of  the  parifhhneri, 
S^oui^V  ^^^  thereupon  he,  who  receives  it,  gives  a  retecfe  to  the  church* 
their  year  wardens  of  the  cofts,  and  this  releafe  is  afterwards  pleaded  by  the 
eirtd  tbefa^  churchwardcns  againft  the  other  parifliioners  in  the  ecclefiaftical 
^CT'Ji'  co^^^>  ^^^  "■  difallowed  there,  yet  no  prohibition  fhall  be  granted, 
tualewrt  to  bccaufe  they  having  conufance  of  the  original  (to  wit)  of  the  cofts, 
Jkear  their  thcy  (hall  have  conufance  alfo  what  Ihall  be  a  faffident  payment 
^^dmd  ^^  them.  Mich.  ♦15  Car.  B.  R.  between  Homes  and  Godwin. 
audited.        Per  Curiam^  a  prohibition  denied.^ 

The !«-  •  ^ 

zlfluoners  appeared,  and  objeded  to  part  of  the  accoaaty  which  after  liuQC  mradoB  the  J«d^ 
allowed,  and  ordered  the  pari/b  to  tty  65  /.  co^i  of  fuit.  The  parifli  appealed  from  tbi>  latteacc  %» 
the  court  of  arches,  and  pending  the  appeal  moved  for  a  prohibition  \  and  it  was  argued,  that  thoogh 
the  ordinary  at  the  inft^nce  of  the  parifliioners  mof  c\te  churchwardens  to  bring  in  thctf  accounts,  as  be* 
log  officers  amenable  to  him,  yet  he  camutt  tak:  tbt  mccounu  between  them,  as  he  haa  dooe  brre»  atilbe 
peril  of  cofts  to  the  parifliioners;  but  the  parifli  muft  fettle  it  among  themfelves,  or  at  a  ve^/  ;  and  that 
It  had  been  fo  determined  feveral  times.  And  of  this  opinion  was  the  Court.  And  held  that  where  it 
appears  upon  the  face  of  the  proceedings  that  the  Court  had  no  jnrifdidion,  a  prohibition  nay  be 
granted  after  fentence*  And  accordisgiy  a  prohibition  was  granted.  Trin.  13  ft  14  Geo.  &•  B*  &• 
Adams  v.  Rudge. 

9.  ^refpafs  of  2  loads  of  underwood  taken  in  Z).  the  defendant  faid^ 
that  the  plaintiff  is  parfon  of  D*  and  he  is  vicar  there,  and  the  under^ 
nvoods  were  tithes  fevered  from  the  9  partSj  and  that  the  vitars  have 
had  it  time  out  of  wind j  and  that  the  plaintiff  came  and  claimed  them 
as  parcel  of  his  tithes,  and  the ,d^endatit  took  them  as  his  tithes^  which 
is  the  fame  trefpafs,  judgment,  &c.  and  becaufe  it  was  {^ier  m* 
parlance  the  defendant  could  not  pkad  to  the  jurifdi&ion  as  he 
might  at  fir{l»  becaufe  it  is  between  parfon  and  vicar,  and  yet  be- 
caufe It  appeared  to  the  court  that  it  is  between  parfon  and  wcar^ 
and  the  lay  court  ufes  one  manner  of  prefcription,  and  fpirituai  mtrt 
onffther,  therefore  the  court  ex  officio  ouftid  them  of  jurifdi&ion  bj 
award;  quod  nota.    Br.  Jurifdi£kion|  pi.  79.  cites  22 E.  4*  23. 

10.  One  libelled  in  the  fpiritual  court  for  dthes^  and  died,  and 
his,  executors  revived  the  fuit.  Doderidge  J.  faid,  that  the  fuit  be- 
ing lawfully  commenced  fhall  continue ;  for  by  the  civil  law  the 
death  of  the  plaintiff  or  defendant  is  not  any  abatement  of  the 
libel  \  but  they  have  a  reviver,  as  the  common  law  has  a  refunnmns 

15  //• 
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in  ravijbment  of  nvardj  and  where  a  court  is  once  lawfully  pof- 
fefled  of  a  caufe,  and  has  jurifdi£^ion,  it  would  be  hard  to  grant 
a  prohibition,  and  prohibition  was  denied.  Per  tot.  Cur.  Cro. 
J.  483.  pi.  2o.  Pafch.  16  Jac.  B.  R.  the  Bifhop  of  Carlifle's  cafe. 

1 1.  A  prohibition  was  prayed  to  ftay  a  fuit  againft  J.  S.  leiTee 
of  a  re£tery,  out  of  which  a  penfion  was  demanded.  It  was  fug<* 
gefted,  that  the  Lord  Biron  had  3  parts  in  4  of  this  re£tory,  upon 
ivhich  the  penfion  was  chargeable,  and  that  the  fuit  againft  one 
ahne  ought  not  to  be,  as  in  an  affife  for  rent*charge  all  the  terte- 
nants  are  to  be  named,  and  here  the  party  has  an  ele£lion  to  fue 
a  writ  of  annuity^  and  if  fo,  he  muft  have  named  all  that  had 
been  chargeable.  Per  Cur.  it  b  true,  in  our  law  it  were  a  good 
plea  in  abatement,  but  perhaps  their  law  and  courfe  is  otherwife^ 
and  here  they  have  jurifdi£lion,  and  may  proceed  according  to  their 
own  rules,  or  if  not,  you  may  have  an  appeal  \  whereupon  a  pro- 
hibition was  denied.     Vent.  335.  Pafch*  31  Car.  2.  B.  R.  Anon* 

12.  M.  being  profecuted  in  the  fpiritual  court  by  a  pro£lor  for 
his  fees  in'  a  fuit  brought  by  the  faid  M.  againft  her  then  hufband 
Toung  to  be  divorced,  prays  a  prohibition ;  fuggefting,  that  fhe 
was  feme  covert,  and  as  fuch  not  liable  to  be  fued  fingly  to  pay 
the  fees.  Per  Parker  Ch.  J.  if  the  fpiritual  court  has  the  jurif- 
di&ion,  perhaps  it  is  not  necefiary  by  the  forms  of  their  law,  for 
the  hufband  to  be  named  in  the  fuit,  as  in  the  cafe  of  an  execu- 
trix. And  the  reafon  of  the  difference  between  the  conmion  law 
and  the  civil  law  is  this,  that  in  the  fpiritual  court  the  hufband, 
though  not  named,  may  come  in  pro  interefle  fuo,  and  make  de- 
fence himfdf,  fhould  the  wife  defert  the  caufc*  10  Mod.  261 
&  264.  Mich.  I  Geo.  i.  B.  R.  Clerk  v.  Lee. 

13.  Where  a  prohibition  is  granted j^rv  defeBu  triationis,  it  is  upoa 
fuppofition  if  different  rules  eftablifhed  by  the  fpiritual  and  common 
law,  as  in  cafe  of  prefcription.    Per  Cur.  10  Mod.  272.  Mich« 
I  Geo.  I.  B.  R.  in  the  cafe  of  Cottingham  and  (#ofts. 
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